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FEDERAL COURT 
Appeal from the High Oourt at Patna 
October 9, 1939 
Gwyzge, O. J., SULAIMAN AND 
VARADAOHARIAR, JJ. >- 
RAMNANDAN PRASAD NARAIN 
SINGH AND ANOTABB— APPBLLANTS 
veraus | 
Kulpati Shri Mahanih 
‘GOSHWAMIMADHWANAND RAMJI— 
i RHSPONDANT 
Bihar Money-lenders Act (III of 1938), 4.16, 11— 
Appeal relating to claim under s. 16 is maintainable 


ahd order of High Court relating to 8. 11 can also be 
dealt with in such appeal, K TA 

-An appeal to the Federal Oourt is maintainable 
do-far as it ‘relates to the appellants’ claim 
under s. 16 of the Bihar Money-lenders Act of: 
1938 (now 8.153 of the Act of 1939) and the order 
of the High Oourt so far as it relates to s. 11 of 


the Act of 1938 (now s. 7 of the Act of 1939) can 


also. be dealt with in such an appeal, as in esti- 


mating the value of the attached properties, the, 


amount due on the mortgage hasto be ascertained, 
Shyamakant Lal v. Rambha Singh (2 = 
ed. i[p. 3, col. 1.] ee See AU 


£ Sulalnyan, J.—This is an appeal by the. 
Judgmentidebtors arising out of proceedings, 
in execution”of a simple money decree, 
dated March 11, 1935 (confirmed on appeal 
by the High Oourt on January 6, 1938). 
for about Rs. 15,000 passed on the,basia 
of two promissory ` notes dated October 
6,1931, on which date a mortgage deed. 
for Rg, 42,000 was also executed in favour 
of, the creditor. : 

.On September 12, 1938, the judgment- 
debtors filed an applicaiion under ss, 11 
and 16 of the Bihar Money-lenders Act 
(Act IIL of 1933), also purporting to be an 
objection under 8. 47,:Oivil Procedure. Code. 
Their complaint was that in the execution 
case the properties ¡were -attached and 
sought to be sold “subject to the said: 
Mortgage lien”. They urged that in view 
of the ,ptovisions „of 8.1] of the „Bibar ,Act 
thé amount claimed ` to be-due .under.the, 

ee . ote x 


lal & 2 


mortgage deed “was. not in fact due, and 
so the properties;could not be sold subjecti 
to that lien, ándeBhould therefore be 
valued free from that lien. The reply, 
dated November 5, 1938, filed by the decree-. 
holder was to the effect that inasmuch as 
s. 16 of the Bihar Act had .been declared 
nall and void, no inquiry into the valuae 
tion of the properties could be made and 
the objection should, therefore, be dismiss- 
6 


d. 4 
The learned Subordinate Judge under- 
stcod theobjection to mean thatthe value 
of the properties should be assessed and: 
that it be declared that the mortage deed 
subject to which the decree-holder wanted 
to sell the same, should be held to have 
been gatisfied.on account of the. provisions 
of s. 11 of the Provincial Act. As regards 
the validity of s. 14, after pointing out that 
under O. XXI, r.17 of the Oode in the 
case of a decree for payment of money 
the value of the property .shall, as nearly 
as may be, correspond to the amount due 
under the decree, he held the section to be 
void. because.of the ruling in Vishwanath 
Narain Singh v. Mahant Harihar Gir (1): 
As regards the applicability of 8. 11, he 
held that : : a) sey 
“This plea of . the \judgment-debtors cannot -be 
entertained in these proceedings 8 the validity or 
satisfaction of the mortgage ond to which the 
properties are admittedly subject cannot be a matter 
for-‘consideration in this execution case. Tha 
mortgage encumbrance will be notified .as usual, 
without deciding .a8 to the correctness of the 
amount said to be due under it”. f 
He ‘further pointed out that the judgmente 
déebiors would later.be entitled to sue for 
the redemption of the .mortgage.and show 
whether the mortgage;money was satisfied 
or nob. ~ i k ; 
Unfortunately the objection and the 
reply. thertozđo no make jt quite clear 
‘Ay 19 PL 1760; 178 Ind. Oas, 279;- AIR 1939 


Pat. 90; IEB; P.231; 5(B,R 73;sb7, Pat, 214. i 
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whether the sale had been ordered “subject 
to the mortgage” as contemplated by 
O. XXI, r. 62, Oivil .Procedure Code, or 
whether the previous mortgage had been 
merely notified as contemplated by r. 66 
of that order, The learned Counsel for the 
appellants has, however, conceded that there 
had been no adjudication. under r. 62. The 
order of the Subordinate Judge also made 
it clear that the mortgage was to be merely 
notified. - : 

The judgment-debtors ‘appealed. .to the 
High Court and again raised the ques- 
tion of the applicability’. of: ss, Fand 16 
of the Bihar Act. Section 11. Had‘presum- 
ably _ been invoked -fof the: “purpose of 
getting the true value . of - {hé<; ‘property 
estimated- under s. 16. The High Court 
felt.bound by itstwo previous decisions 
holding that these sections were void, and 
summarily dismissed the appeal. 

- As regards the applicability of s. 16, I 
expressed the view in Shyamakant Lal v. 
Rambhajan Singh (2) which had turned 
solely’ on that section, that the order.of the 
High Court relating to it was not a 
final order within the meaning of s. 205 (1) 
of the Government of India Act. As in 
that case the new Act, of which the ap- 
Pellants wanted to take advantage in the 
appeal instead of relying upon it later in 
the first Court, bad come into force after 
the appeal had been filed, [ preferred to 
base my conclusions. both on the: ground 
that the repugnancy had been removed by 
the assent of the Governor-General to the 
new Act and that s. 16 hadnot in fact been 
repugnant to O. XXI, r. 66, Civil Procedare 
Code, as amended by the Patna High Court. 
I am now bound by the opinion of the 
majority that an appeal lies even from 
the order of the High Court under s. 16 of 
the Provincial Act. : 

As regards an order under 8. 11 of the 
‘Act, there can’ be no doubt that when 
passed, it would involve a determination 
of the right of the decree-holder and the 
liability of the judgment-debtor, and such 
a determination being embodied in the 
decree passed in the suit would bea judg“ 
ment within the meaning of s. 2050f the 
Government of India Act and of course 
‘also a decree. The difficulty which I feel 
in tbis case is thatthe stage for a decree 
` in conformity with s. 11“ has -not yet 
arrived as no suit forthe enforcement of 
the mortgage has yet been filed. - 
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(1939) F O R193; 182 Ind. Oas. 161; 
1088 P O74; 19390 D Eat; R. POL GBE 
156; 20 P L T473; (1939) M W N 674 O) 
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Tf all that has happened in the execution. . 
proceedings is that the decree-holder has 
asked that his previous mortgage should 
be notified, and accordingly the procla- 
mation of sale mersly announces the 
existence of that encumbrance and there 
has beenno determination by the execution 
Court under O. XXI, r. 62, Civil Procedure 
Code, thatthe property is really subject 
to such mortgsge, then the order would not 
be any final order in the case, much less 
a judgment ora decree. I would then be 
inclined to hold that such an order in 
itself could not be the subject-matter of 
an appeal either tothe High Court, or to 
the Federal Court. On the other hand, had 
the execution Court held that the attached 
properties were’ subject to the mortgage, 
and should be sold subject to -the subsiste 
ing charge, and the judgment-debtors’ 
objection has been thrown out on the ground 
that they cannct avail. themselves of the 
provisions ofs. 11 because they are void, 
then there might be a determinaticn of 
a question between the decree-bolder 
and the judgment-debtors within the 
meaning ofs, 47, Civil Procedure Oode, 
ih which’case the order would be a ‘decree’ 
within the meaning of. 2, Civil Procedure . 
Oode or at any rate. a final order within 
the meaning of s.205 of the Government of 
India Act. The order-declaring the validity’ 
of tte mortgage might then be final anq. 

“binding on the judgment-debtors in a suit. 
for redemption that they may bring or any 
suit that- may be brought by the morte 
gagees” hereafter. If, however, the appeal 
lies’ because ofthe order under-s. 16, then. 
the validity of s. 11 can be equally con- 
sidered under. 205 (2) of:thé:Government 
of India Act, specially ‘as: ih estimating 
the value of the mortgaged properties” 
the amount due on the mortgage has to’ be 
ascertained: ` ` 4 
` I am inclined-to think that the provisions 
of s. 11 affected “the jurisdiction and 
powers”,-of the Courts both with respect to 
“Contracts” or “Transfer of property" 
(List III Nos. 10 or 8 and 15) and ‘“Money- 
lending” (List II Nos. 27 and 2). But the 
Tepugnancy to the existing Indian’ Laws 
has been cured by the Governor-General’s 
assent to the new Act, which re-enacted 
the same provisions in s. 7. 

Gwyer, C. J.—The material “facts have’ 
been set out in the judgment ‘which has 
just been delivered. C 

The case is clearly governed by the 
decision of this Courtin Shyamakant. Lal 
V. Rambhajan Singh (2) both as regard 


1940 


“the maintainability of the appeal and as 
to the order to'be passed. According to 
that judgment, the -relief which the appel- 
lants claimed in the Oourts below under 
88.16 and 17 of the Bihar Moneyelenders 
Act, 1938 (No, IO of 1938), is now available 
to them under 8.13 and 14 of the Bihar 
Money-lenders (Regulation of Transactions) 
Act, 1939 (No. VII of 1939), the validity 
of which there is no ground for question. 
ing. 

The 
appellants’ properties sold subject to a 


morfgage which he held over them; and in. 
the ' Courts below the appellants claimed. 
that in calcnlating the amount due to the: 


decree holder. under the mortgage they 


Should have the benefit of s. 11 of the: 


Act-193%, As s.į11 has now been re-enacted 
as B. 7 of the Act of 1939, the appellants 


are entitled toclaim the benefit of ‘this: 


provision in the new Act when the 
executing Court proceeds under s. 13 to 
determine the value of the properties to be 
sold, In these circumstances, it appears 
tomy brother Varadachariar and myself 
unnecessary to consider whether or not 


8,11 of the Actof 1938 was void and we 


express no opinion upon it. ` 
_ Itis in our opinion, equally unnscessary 
to decide whether this appeal would have. 
been competent ifit had not raised the 
question under s. 16 of the Act of 1938. 
We agree that, according to the previous 
decision of this Court, the appeal is 
maintainable so faras it relates to the 
appellants’ claim under s. 16 of the Act of 
1938 ‘(now 8:13 ofthe Act of 1939) and 
we also agree: that ifthe appeal is to 
this extent, competent, the order of the 
High Oourt sofar as it relates tos, 11l 
of the Act of 1938 (now 8. 7 of the Act of 
1939) can also be dealt with in this appeal, 
asin estimating the value of the attached 
properties the amount due on the mortgage 
has to be ascertained. 

The case will be remitted to the High 
“ Court witha direction to discharge their 
order dated February 9, 1939, and the 
lower Oourt’s order dated November 18, 
1938, and to give liberty to the appellants 
to file an application under 8. 13 of the 
Bihar Money-lenders (Regalation of Tran- 
sactions) Act, 19389. i 


There will be noorder as to costa, 


B - Order accordingly, 


is 


` decree-holder sought to have the 
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_MADRAS HIGH COURT 
Oriminal Revision Case No. 673 
- of 1938 
(Oriminal Revision Petition No. 641 
of 1938) 
January 6, 1939 
: PANDRANG, Row, J: 
In re KRISHNA [YER—Patirronge 
Madras Prevention of Adulteration Act (III o 
1918), ss. 5 (1), 20—Rwles under s. 20—Rr. 16, 18, 
32—Oharge under s. 5 (1) not specifying whether 
milk in question was cow's or buffalo's—Certificats 
of. analysis -based on assumption that it waa 
buffalo's—Samplefound to contain 3'4 per cent. of, 
milk fat—Offence held not established. 
The accused had “been convicted of-an offence - 


ishable’ “under 8.5, ol. 1 (d) of the Madras- 
vention -“of ‘“Adulteration Act. charge’. 
was that he sold milk below the standard 


of purity prescribed by Government, The char 
did not state whether it was buffalo's milk or cows 
milk that was said to have been sold by him con- 
trary to law. The certificate of analysis by -tha 
Goverument Analyst was to the effect that tho 
sample contained 60°5 parts of genuine milk, 35.0 
parts of added water and 4.5 parts of cane sugar 
in a total of 100 parts, This opinion was based on: 
the assumption that the milk that was sent ag. 
sample that isthe milk that was sold by , the peti- 
tioner, was sold as buffelo's milk’ There was ‘nb? 
basis for this assumption that it was buffalo's milky; 
that was sold.. The sample was found -to tain; 
3'4 per cent of milk fat. There was nothing 
show that the quantity 
prescribed minimum ; 
Held, that the sample in this respect of which the’ 
offence was said to have been committed must be 
dealt with as if it were cow’s milk that wag offered 
for sale or sold. The minimum percentage of milk 
fat was only 3 per cent. under r, 16. The sample 
contained 34 per cent milk fat. It could not there- 
fore be said thatthe sample was below the minimum 
prescribed so far as milk fat was concerned, R. 18 
did not apply and the offence had not been esta- 
bHished. ` 


A to 
of solid found was below the 


Or. R.P. under ss, 435 and 439 of the 
Oode of Oriminal Procedure, 1898, pray- 
ing the HighjOourt to revise the judgment of 
the Court of the Sub-Divisional Magistrate 
of Vellore, in Or, App. No. 13 of 1938. 


Mr. V. Rajagopala Mudaliar, for the 
Petitioner. 


Mr. K, Venkatraghavachari, for 
Orown. 


Order.—The petitioner has been con- 
victed .of an offence punishable under 8.5, 
cl. 1 (d) of the -Madras Prevention of Adul- 
teration Act (IIE of 1918). The charge is 
that he sold milk below the standard of 
purity prescribed by Government, The 
charge that was framed against the accused 
did not state whether it was buffalo's 
milk or cow's`milk that was said to have 
been sold by him contrary to law..: The 
certificate of analysis in this case by the 


the 


` -cular 


be 


Government Analyst -is ‘to the effect that 
‘the sample contained 60°5 parts of -genuine 
milk, 35'0 parts of added water and 4'5 
parts -of cane sugar in a-total of 100 parts. 
But this opinion as to the. composition 
of the sample ‘was based according to the 
certificate on the fact-that the sample con- 
tained cnly3.4 per cent. milk fat and only 
0321 per cent. nitrogen. and .4°5 per cent, 
Gane .sugar .where as it is ‚laid down 
in \@.:0. No. 1867 P. H. dated September 1, 
1932, that-genuine milk -contains «at ‘least 
45 per cent. milk fat ‘and at least 0°53 
per cent. nitrogen. It (is cbvious,,.therefote, 
that. this opinion was, based-on the assump- 
tion tbat'the-milk that -was sent as:sample - 
that is the milk that was sold by the 
petitioner, wes sold, as buffalos milk. 
There is no ‘basis for this assumption that 
it was buffalo’s milk, that -was sold. The 
' évidénce of the Sanitary Inspector is also’ 
to ‘the effect that he merely asked for a 
“cup of milk and it was given to him. He. 
does not say that he. asked for any ‘parti- 
kind of milk, “cow's or buffalo’s. 
Rule 22 of tbe rules framed ander.s. ‘20 of 
the Act by the Government. provides that 
“where milk is sold or offered for sale 
without any indication as to whether itis 
derived from the cow-or the buffalo, the 
. provision of rr. 16, 17. ‘and 18 shall apply 
| thereto -in-all respects as “if it-were cow's. 
milk -sold or offered forsale. It, is, there- 
fore, clearin ,this.case that the sample ‘in 
this. respect .of which the offence is said to 
have been'committed must be dealt-with 
as ‘if it were cow's milk that was -offered for 
sale or sold. The minimum percentage of 
milk :fat is only 3 percent, under r. 16, 
The sample contained 3'4 per cent. milk 
fat. It cannot therefore be said that 
the sample was below the minimum pres 
- eribed so far as milk fat is concerned. 
Jt is contended, but there is no evi 
` dence to show, that the quantity of solid 
found in the sample was below the pres- 
cribed munimum, Rule 18 does not seem 
to apply tothis casein view of the note 
that is found below r. 21. In these ciroum- 
_ stances it must be held that the offence 
has not been established in view of the 
analysis. which is relied upon hy the proge- 
_cution, „Thè conviction and the sentence 
imposed upon the petitioner are therefore 
set-aside’ and-he is acquitted and the fine, 
if. paid; must-be refunded:to him. 


KD. 7 Conviction set-aside, _ 


Ke 


bali patani. SARI KISAAN pass (F. O.) 
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FEDERAL COURT 
Appeal from the High Oourt at Patna 
October 12, 1939 i 
Gwreg, U. J. SULAIMAN AND 
VaBADAOHARIAR, JJ. 
RAM PRATAPJI—AppBLLant 
versus 
HARI KISHAN DASS AND OTHERS 
— RESPONDENTS 
Bihar Money-lenders (Regulation of Transactions) 
Act (VII of 1939), a. 13—85. 13 which re-enacts 
8. Pa Bihar Mozey-lendsrs Act (III of 1938), is 
» i 
Tho Bihar Money-lenders (Regulation of Transac-, 
tions) Act VII of 1939, re-enacting in s, 13, s. 16 of the 
Bihar Money-lenders. Act, 1938, is perfectly valid. 
Shyamakant Lal v..Rambhajan Singh (2), followed. 


Judgment.—In this case, a mortgage 
decree was obtained against the appellant 
on July 1, 1935, for a sum of Rs. 14,599-6-11, 
The respondents in this .Court having 
applied for execution of the decree in the 
Court of the Subordinate Judge, Gaya, the 
appellant filed an application under as, 16: 
aud 17 of the Bihar Money-lenders Act, 193- 
(No. JII of 1938), for fising the value -of 
the mortgaged property and for deciding’ 
which portion of the property should be, 
sold in order ‘to satisfy the decree. But a 
Division Benchof the Patna High Oourt 
had already held these sections to be void | 
under 8. 107 of the Oonstitution Act, 
as being repugoant to an existing Indian 
Law; Vishwanath Narayan Singh V. 
Makanth Harihar Gir (1). The Subordinate 
Judge accordingly,.on November 17, 1938, 
dismissed the application, and an appeal to 
the High Oourt was dismissed on the same 
grounds, on February 6, 1939, since that 
date, the Bihar Money-lenders (Regulation 
of Transactions (Act, 1939 (No. VIS of 1939), 
has been passed re-enacting in s. 13,8. 16 
of the Act of the previous year. This 
Court in Shyamakant Lal v. Rambhajan 
Singh (2), held in similar circumstances that 
it was. unnecessary to go into the question 
whether any of the sections in the earlier 
Act:were void, since the Act of 1939 having 
been reserved for consideration of the 
Governor-General and having received His 
Excellency’s assent, could not now be ques- 
tioned in any Oourt. We therefore allow 
the present appeal. The case will be re 
mitted to-the..Patpa. High Oourt with «a 
direction to discharge the’ order-of:Febru- 
ary 6,1939, and the order of the Subordinate 
Judge dated November 17, 1938, and to give 

($) ALR, 1939, Pat, 90; 178 Ind, Oas. 279;19P LT 
7601) R P'231;5 BR'78; 17 Pat. 714. f 

2 AA F O R 193; 182 Ind.: Cas 161; AI R 1939 
F 0 74; 19890 L R39; 12R FOL 5 BR 756: 20 P 
L T 478; (1939) M W N 674 (F O), 
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the appellantr liberty: to' make suck dpplis- 
cations dss he may be advised: under the 

Bilar Money-lenders (Regulation of Trans 

sactions) Act, 1939 (No. VIL-of 1939) There 

will-beno-order:as to. costs: ` 


8, | Order accordingly: 


ý OUDH CHIEF COURT 
Miscellaneous Appeal No. 50 of 1937 
October 24,-1939 n 
ZLASUL HASAN AND HAMILTON, JJ. h 
°SHAMBHOO DAYAL AND OTHERS . 
—Dzators—A PPALLANTS 


: versus : E 
KUNDAN LAL-—UREDITOB— 
. RESPONDENT h 
U.. P. Enewmbered Hetates Act (XXV of 1934: 
ss. 4, 9 (5) (a)-Joint debtora who have not joined 
in making application under s. 4 must be made 
parties—Subsequent transferees of mortgaged proper- 
ty-made parties to mortgage suit and decree passed 
—Transferecs, whether joint debtors with mortgagors. 
Bection 9 (5) (a) of the U. P. Enoumbered Es- 
tates Act makes it compulsory that joint debtors, 
who: have not joined in making the application 
under 8. 4, should be made parties to proceedings 
before the Special Judge. The definition of debt in 
a, 3 (a) covers a decretal debt also so that where 
in a Mortgage suit the subsequent transferees- from 
the mortgagors are made parties and a decree is 
against them, the transferees must be deem- 
ed tobe joint debtors with the mortgagors and in 
an application under 8.4 by the mortgagora, the 
kad kng must be made parties 
Ing. 


Miso. A. against the order of the Special 
Judge, First Grade, Lucknow, dated: April 
27, 1937. | Da 


Mr. D. P. Khare, for the Appellant. 
Mr. P. L.. Verma, for the Respondent. 


Judgment.—This is an appeal under 
5.45 of the Encumbered! Estates Act. 
The appellants, who are father ard sons, 
filed an application under s. 4 of the 
Act impleading Lala Kundan. Lal, respon- 
dent, as the creditor-opposite-party. Lala 
Kundan Lal filed a written statement in 
which he stated’ that he had obtained a 
decree: on his mortgage and also contend- 
edthat all those persons who were parties 
to the decree in his: favour as judgment- 
“debtors were also necessary parties to the 
present application under s. 4 of the 
.Encumbered Estates Act. On: this-objec- 
tion the learned Special Judge ordered 


“that all the- persons named by the’ res- ' 


-pondenteopposite-party. in -para 9 of his 
written statement should be made: parties 


to: the ‘case: before:him, and: directed the- 
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to the proceed. - 


$ 
applicants. (the appellanta)’ to’ take necese 
sary steps for the purpose, It is against 
this order of the learned Special Jud ge that 
the-present appeal bas been brought. 

It is. conceded before us that the persons- 
ordered by the Oourt below to be implead- 
ed-in the case’ are subsequent transferees: 
of the property mortgaged to the responds 
edt. It is argued that s. 9 (4) of the 
Encumbered Estates Act does not conteme 
phate the: inclusion of subsequent transe 
ferees of a mortgaged property in the ex- 
pression “‘joint-débtors” but that it refers 
to those persons only who have borrowed 
money jointly. and are’ consequently per 


-sonally responsible to re-pay the debt. We 


are unable’ to ‘accept this argument. 


“Under s:2(a) “debt”: Inckudés any pecu- 


niary Hability. except liability for unliquis 
dated damages. The definition, therefore, 
covera a decretal debt also so that the 
persons mentioned’ in para. 9. of the rege 
pondent’s written statement must be 
deemed to be joint debtors with the present 
appellants, and as such, the Special Judge 
shall have to’ apportion the debt among 
them „In fact “ik appears to us that 
8.9(5) (a) ofthe Act makes it compulsory 
that- joint debtors, who have. not joined: in 
making the application under s. 4, should 
be made parties to proceedings before the 
Special Judge and. soit. was incumbent 
on learned Judge to make the order 
‘that, he did when it was brought to his 
notice that persons other than the appli- 
cants were - parties to the respondent's 
decree as judgment+debtors, 

It was argued thatunder s 18 of the 
Act the effect of the decree to be passed 
by’ the Special Judge would’ be to extin- 
guish the mortgage previously held by the 
opposite party respondent, so that the 
decree which will be given-to him by the 
Special Judge will be a simple money 
desree and asthe other judgmentedebtors 
of the respondent's decree weré not parties 
to: the original: loan, they’ would not be 
affected bythe decree to be passed by the 
Special' Judge. No doubt the decree of the 
Special Judge is- to be deemed a simpla 


. money decree: but it will have to be execute 


-ed' in relation to the same mortgaged pro- 
-perty and’ this being so, it is: necessary that 


“those persons- who are interested in the 
‘property as subsequent transferees should 


be made- parties to’ the’ proceedings under 
the Act and itis, we think, on-this princi- 
ple that s. 9 (5) (a) has been enacted. 

Tt was: also sought: to show that while 


‘the:respdideiit will’ nok be' prejudiced by 


6 


the persons mentioned in the Court's order 
not being impleaded, the applicants-appel- 
lants will suffer Joss by their being made 
parties. We think, however, that it is not 
necessary to consider what would be the 
effect of the ssid persons being made 
parties on the applicants’ interests when it- 
is perfectly clear that under `s. 9 (5) (a) 
of the Act, it is imperative that they should 
be made parties. 5 ' 

The appeal is without force and is dis- 
missed with costs, 


E, Appeal dismissed. 





CALCUTTA HIGH COURT 
Appeals Nos, 266 to 268 of 1937 
. November 21,1938 ` 


BEN, J. 
_, MON MOHAN BHATTACHARJEE 


AND oTaHRS—DEFENDANTS—A PPALLANTS 


` 


versus 
BIDHU BEUSAN DUTTA 


AND OTAERS— PLaIntTIrrs—ResPonpants 

Hindu Law—S8chools of law—Mitakshara—How 
far to be considered au ity in Bengal—Debts— 

gal necessity—Debts incurred for marriage of 
male member whether for neceasity—Marriage— 
Banskara includes marriage— Alienation—Sale’ of 
minor's property without legal necessity—W hether 
void or voidable—Sale not set aside by minor— 
Transferes from him, if acquires right to sue— 
‘Transfer of Property Act (IV of 1882), s. 6 (e}— 
Bale of minor's property—Purchaser in possession— 
Minor has merely right to sue—Limttation Act QX 
of 1908), Sch. I, Art. 44—Right to question sale is 
“personal one of minor and cannot be exercised by 

is transferee. 

Although the Dayabhaga School of Law prevails 
in Bengal nevertheless the Mitakshara is to be 
considered as very high authority in Bengal on 
all questions in respect of which there is no con 
a between it and the Dayabhaga, [p. 9, coL 


Under the Hindu Law the entire 
„property is liable for the debts reasonably incurred 
‘for the marriage of a male member thereof, 
Gopala Krishnamara}y v. Venkatanarasa Raju (1) 
-and Sundar Bai v. Shiv Narayana (2), relied on. 
. Ramjas Agarwalla v. Chand Mondal (8), referred 
to. 


The term 'sanskara includes 
“ marriage, 
The sale by the natural guardian of a Hindu 
. minor of the minor's property when there is no 1 al 
necessity for such sale is not void but voidable 
‘and is valid until set aside. © minor on 
` attaining majority has the right to have the sale 
. got aside and he must do so within 
fixed by Art, 44, Limitation Act. Until the sale 
, is set aside, the minor's interest in the proper-* 
ty amounts merely toa right to. sue and therefore 
a ‘transferee from 
9, col. 2.] 
ali Wheres minor's pro 


ys 


joint family 


the sacrament of 


perty is sold and the pur-' 
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Second Appeal No. 267 arises 


the period ` 


him does not get anything. [p.. 


’ 


eeF gog into possession and -is still in posses- - 
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sion, all the interest which the minor has in the.. 
pro’ is a mere right to sue to get the sale set 
aside and the transfer of such a right is prohibit- 
ed bys. 6 (e), Transfer of Property Act. [ibid] 
The right to question the validity -of the sale 
a Personal right of the minor which can be exer- 
cised by him on attaining majority. The pur- 
chasers from minor donot acquire this Tight by 
their purohäse of property from him. Jhaverbhat 
Hathibhai v. Babkai Becher (4), referred to. 


is 


Dr. Radha Benode Pal and Mr. Shyama 
Pada Majumdar, for the Appellants. 


Mr. Bijali Bhusan Sanyal (in Nos. 965 
and 28) and Mr, Jyotirindra Nath Das, (in 
No, 267) for the Respondents, 


Judgment.—These are three appeals 
by some of the defendants in three suits 
for the declaration of the plaintiffs’ title 
to certain plots of land and for ancillary 
reliefs. The suits were numbered 949, 
950 and 951 of 1934 and were tried 
together by the Munsif, Second Court, 
Krishnagar, who decreed them in favour 
of the plaintiffs. On appeal the learned 
Subordinate Judge upheld the decision 
of the trial Court making certain modifi- 
calions in the decree passed with respect 
to Buit No. 949 of 1934, The defendants 
have now appealed to this Oourt, The’ 
‘appeals were taken up for hearing together 
and this judgment shall govern the three 
appeals. At the outset the learned Advocate 
for the appellants stated that he could not 
press the appeals arising out of suits 
numbered 919 and 950. They are Second: 
Appeals Nos. 266 and 268, Tespectively. 
These appeals are accordingly dismissed ` 
with costs in favour of the appearing 
respondents.. - 

In Suit No, 95lof 1934 out of which 
the plaint- 
ifs case brieflyis as follows: There were 
two cousins Hari Mohan and Hari- Nath 
who had an-eight annas share each jn’ 
certain ‘property which they had inherited 
from their ancestors. These two cousins 
separated in mess and property. Hari 
Mohan died leaving three sons Nut Behari, 
Pralhad and Dhraba. Nat Behari married 
Malatimala whois defendant No, 3. He 
died leaving two sons Ramani Mohan and 


< Abani Mohan who are defendants Nog.1 


and 2, respectively. Pralhad married Satya 
Kumari, defendant No. 10, and had two 
sons Murari and Mani Mohan who are 
defendants Nos:-8 and 9, respectively. 
Dhruba married Oharusila, Dhruba pre- 
deceased his brothers leaving Charusila a 
childless widow. Hari Nath died leaving 
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ag his heirs two grandsons Mohini Mohan 
and Debendra by his daughter as his 
heirs. They are defendants Nos. 6 and 7, 
respectively. The plaintifi’s suit is concern- 
ed with the eight annas share of the pro- 
perty which belonged to Hari Mohan, 
Dhruba inherited a one-third share . in 
this property, On his death his widow 
Ohbarusila sold this one third share to 
deféndant No. 10 Satya Kumari, the wife 
of Pralhad, for legal necessity. Nut Behari 
and Pralhad then separated and Nut 
Behari held his one-third share in the 
proptrty separately After Pralhad’s 
death, Satya Kumari and her two sons 
Murari and Mani Mohan together had a 
two-third share inthe property of Hari 
Mohan. The plaintiff, by three kobalas 
Exs, 6, 6-a and 6-b purchased certain plots 
of land appertaining to this two-third share, 
This was in F'algoon and Chaitra 1335 B. S. 
corresponding to February and March 1929 
and in Baisakh 1336 B. S. corresponding 
to April and May, 1929. The kobalas were 
executed by Murari on hisown behalf 
and by Satya Kumari for self and as 
guardian of her minor son Mani Mohan 
(defendant No. 9). In the kobala Ex. 6 
(a) it was recited that the sale was effected 
to raise funds to meet the current family 
expenses and to pay off certain debts. In 
the kvbalas Exes. 6 and 6 (b) it is stated 
that the property was sold to raise money 
to meet the marriage expenses of Murari, 
the adult male son of Satya Kumari. 
After the sale the plaintiff possessed 
the land peacefully till 1340 B. S. corres- 
ponding to 1933 and 1934, when some of 
the paddy on the land was forcibly reap- 
ed by some of the defendants. Defendant 
No. 6then brought a collusive and fraudu- 
lent partition suit being Title Suit No. 1 
of 1931 and had a compromise decree 
passed therein declaring that Hari Mohan 
had a seven annas share in the ancestral 
property and Hari Nath a nine annas share 
therein. The plaintiff contended that this 
was a fraudulent decree and that in any 
case it was not binding on him. He accord- 
ingly sued for a declaration of his title to 


the property in suit, for confirmation 
of his possession and for ancillary 
reliefs, 


Various defences were taken in the trial 
Uourt, but for the purposes of this appeal, 
the following only need be mentioned. 
It was contended that Hari Mohan's share 
was 7 annas and not 8 annas and that 
this was declared in a decree passed in a 
partition suit; the sale by Charusila to 


.of the provisions of a, 
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Satya Kumari was nllegedto be invalid as 
there was no legal necessity for the sale; 
as regards the sales by defendants Nos. 8, 
9 and 10 tothe plaintiff, the defence was 
that the sale was void inasmuch as the 
vendors when they executed the sale deeds 
were fraudulently induced by the plaintiff 
into believing that they were executing 
powerseof-attorney in favour of the 
plaintiff. Defendants Nos. 4 and 5 claimed 
to have purchased some of the properties 
in suit from defendants Nos. 8 and 9in 
the year 1933 by a kobala Ex, L and 
defendant No. 6 claimed to have purchased 
some of the properties in suit in execu- 
tion of his decree for costs in the Partition 
Suit No.1 of 1931. The trial Court held 
against the defendants on all points. In 
the lower Appellate Court an additional 
point wastaken. It was contended that 
the share of defendant No.9, Mani Mohan, 
was not affected by the transfers effected 
by the kobalas Exs.6 and 6 (b). On the 
dates ofthese kobalas defendant No, 9 
was a minor and his share was transferred 
by his mother, defendant No. 10, acting 
as his guardian in order to meet the 
marriage expenses of her elder son Murari 
(defendant No 8) who was then a major. 
The argument is that under the Hindu 
Law the minor's property could not be 
made liable for such an expenditure and 
that therefore Mani Mohin'’s share was une 
affected by these transfers. The lower Ap- 
pellate Court concurred in the finding of the 
trial Court as regards the defences taken 
there. With respect to the new point raised, 
the lower Appellate Court makes the followe 
ing observations : 

“Jt is true that the eldest son's marriage expenses 
could not bea legal necessity, but thething is that 
themother really required money for meeting the 


current expenses of the joint family she was in 
charge of and so there was legal necessity.” 


The learned Subordinate Judge then 
goes on to say that even if it be held that 
there was no ‘legal necessity’ for the sale, 
the plaintiff's title should be declared fur 
the following reasons. He points out that 
the sale of Mani Mohan’s share was not 
void but voidable and that after the sale 
all that remained in Mani Mohan was a 
mere right to sue to set aside -the sale 
and nothing more. This right the learned 
Judge holds isnot transferable by reason 
6, Transfer of Pro- 
perty Act, and he decided consequently 
that defendants Ncs. 4 and 5 got nothing 
by the transfer. As regards defendant No. 6 
the learned Subordinate Judge holds tbat 
the partition decree in execution of which 
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defendant No. 6. purchased part of the 
property was a nullity and that defendant 
No. 6, obtained -nothing by his purchase. 
On theee findings the learned Subordinate 
Judge upheld ‘the decree of the trial 


ourt. A 
It this Court the learned Advocate for 


the appellants stated that he would urge. 
only cne point against the decision of, 


the lower Aprellate Court’ and ‘that he 
accepted all the otber findings. The argu- 
ment briefly is asfollows: The share of 
Mani Moban in the property left by 
Pralhad was not liable to meet the 
marringe expenres of Murari and therefore 
the transfers executed hy Exs. 6 and 6 
(b)'could not sffect Mani Mohan’s share. 
The learned Subordinate Judge was -wrong 
in holding that the money -was required 
to meet the current expenses’ of the 
family. He was also wrong in his view 
that after the sales Mani Mohan had no 
interest left 
mere right tosue to set the sales aside. 
It was contended that by the subse- 
quent sale to defendants Nos, 4.and 5 by 
Ex. L Mani Mohan expreseed his intention 
to avcid the sales effected during. “hip 
minority and that by this subsequent sale 
the previous Bales, so far as they affected’ 
Mani Mohan's share, were made void. On 
these grounds it was urged that the plaint- 
iff’s title with respect tothe. share of Mani 
Mohan in the property in suit transferred by 
the kobala 6 and ë (b) had not been 
established, This in substance ie the argu- 
ment urged before me, Learned Advocate 
forthe appellants had no objection to the 
suit being decreed with respect to the rest of 
the property. ; ; 
In‘my opinion the’ learned Subordinete 
Judge was wrong in holding that the sales 
effected by the Kobalas Exs. 6 and 6 (6) 
were for the purpose of raising money for 
meeting what he describes as the ‘Ourrent 
expenses’ of the joint family. The docu- 
ments recite that the money was required 
for pee the expencesof the marriage of 
Murari and there are no materials placed 
before xe in support of the view of the 
learned Subordinate Judge whichis mere 
surmise. The question therefore which-first 
arises for determination is whether the share 
of Mani Mahan in the property is liable to 
meet the expenses of Murari’s marriage, 
‘Learned Advocate for the - respondent 
contends that under the Hindu Law the 
entire joint family property is liable for the 
debts reasonably incurred for the marriage 
ofa male member thereof and;he referred 


in the property except a. 
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me tothe Full Bench decision im- Gopala-- 
Krishnamaraju v. Venkatanarasa’ Raju (1) 
and to the case in Sundar Bat. v. Siv 
Narayana (2). Both these cases, um- 
doubtedly lay down the principle contended: 
A by the learned Advocate-for the respon-- 

ent, 46 

The Madras case ie exactly in point: 
There three brothers mortgaged their. 
joint property to raise funds to meet the- 
marriage expenses of one of: them who was 
an adult. One of the three: brothers was' a 
minor at the time. Ina suit on the mort- 
gage it was contended thatthe share ofthe 
minor brother was not bound by the mort-: 
gage. The Full Bench held that marriage 
is obligatory on a Hindu who does not desire 
to adopt the life of a perpetual Brahma 
chari or of a Sanyasi’ and thet being s0, the 
debts reasonably incurred for the: marriage 
ofa twice born: Hindu male are binding on: 
thé joint family properties: 


The Bombay decision deals with the 
matter exhaustively. The learned Judge 
referred toa text of Yajnavalkya cited and 
expounded in the Mitakshara where itis- 
laid down that in a joint Hindu family 
consisting of several brothers of whcm some 
bave and others have not had their 


“sacramental ceremonies (Sansakaras) per- 


formed by their father during. his lifetime, 
the former are bound to get these ceremonies 
performed in respect of the latter out of 
their joint property. The learned Judge 
then went on to discuss whether the term 
“Sanskara” would include the marriage 
ceremony of a male and after an elaborate 
examination of the different texts on the 
point. concludes that it does. I respectfully 
agiee-with thé -view that the term “Bang- 
kara’.includes, the sacrament of marriage. 
Golap Chandra Sarkar Sastri in his treatise 
on Hindu Law states that marriage is the 
last of the ‘Sanskaras” or sacramental rites 
that:-dre ordained to have the effect. of 
purifying the body specially from inherited 
taint, if any. (Hindu Law by Golap Chandra 
Sarkar Sastri “Edition 7, p. 161), If joint 
property is liable for the debts incurred for 
periorming:-the “Sanskaras” of a co-parcener 
then éertainly the marriage expenses of a 
male ca-parcener would be a liability on 
the joint property, Learned Advocate for 
the appellant in meeting this argument 
says that this may be the law according to 
the Mitakshara School of Hindu Law bit 


(1) 37 M 273; 17 Ind. Oss, 308; A I R1914 Mad, 
433; 33M L J288 (F B). : 
(2) 38 B 81; 9 Bom: LR 1368, 
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School. He points out that the decisions 
relied on deal with persons governed by tre 
Mitakshara, He.was not able, however, to 
point out any text inor ruling under the 
Dayabhaga Law which is contrary to the 
view expressed in the cases 
above, nor have I been ableto find any 
decision or text which would establish that 
thè Dayabhega lays down a different rule. 
There-is a case decided by this Court which 
has, I think, acme bearing on the question. 
I refer to the case in Ramjas Agarwalla 
v. Chand Mondal (3), In this case two 
brothers, one e Major and one a’ minor, 
owned some property. This property was 
mortgaged by the major brother and his 
mother acting as guardian of the minor 
brother. The’ bond recited that the money 
was’ raised to meet the marriage expenses! 
of the minor brother. The question arose 
whether the marriage expense of the minor 
constituted alegal necessity which would 
justify the guardian in mortgaging the 
property. The cascin Sundar Bai v. Shiv 
Narayana (2) was referred to and 
` Mukherjea, J. in dealing with that case 


ald : 

“Tt is true that marriage is a sacrament or Sanskar 
in Hindu Law and the only Sanskar for those who 
are not twice born.” 


He goes on to say that the Hindu Law, 
however, did not sanction early marriages of 
males and he quotes the text of Manu which 
says : 


“Leta man of 30 years marry an agreeable girl 
of 12 years or a man of thrice eight yearsa girl 


of eight years, one marrying earlier deviates from 
- duty.” 

Mukherjea, J. then went on to point out 
that the marriage of this minor was-in con- 
travention of the provisicns of the Child 
Marrisge Restraint Act of 1929 and. held 
that sucha marriage did‘ not furnish a 
legal necessity. I refer to this :casë merely 
for the purpose of showing that’ this Court 
considered tte Bombay decision and did 
not dissent from the view laid down there 
that the marriage expenses of a male co- 
parcener are tobe met out of the entire 
joint estate. From the texts and the 
authorities I am of opinion that the expenses 
of the marriage of a Hindu male cc-parcener 
are to be met out of the joint estate in thia 
province as well. Although the Dayabhaga 
School of law prevails here nevertheless the 
Mitakshara is to be considered as very high 
authority in Bengal on all questiofis in 
respect of which there is no conflict bet- 

(3) 41 O W N 1176; I L RONE Cal 764; 65 
O LIT, ~~ 4 : ea ea ) 


mentioned ° 


‘fixed <by Art. 
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that it is not so according to the Dayabhaga- 


ween it and the Dayabhaga. In this view 
of the law, I hold that the sales in favour 
of the plaintiff by Exs 6 and 6 (6) are valid 
and binding on the share of Mani Mohan 
as well on that of Murari and Satya 
Kumari. 

This. is sufficient to dispose of the appeal, 
I propose, however, to give my opinion on 
the other contention raised by the respons 
dent, namely that even if it be held that 
Mani Moban's ehare in the property’ was 
not liable for the debts incurred for meeting 
the marriage expenses of Murari nevere 
theless the validity of the eales could not 
be questioned inasmuch as Mani Mohan had 
not got the sales set aside and inasmuch as 
defendants Nos. 4 and5 got nothing by the 
purchase in.1933 of Mani Mohan’s share as 
Mani Mohan at that time bad merely a 
Tight to sue which was nottransferable at 
law. It is now well-established that the 
sale by the natural guardian of a Hindu 
minor of the minor’s property when there 
is nolegal necessity fcr such sale is not 
void but voidable and that the sale is valid 
until set. aside. The minor on attaining 
majority has the right to have the sale set 
aside and he must do so within the period 
44, Limitation Act. No 
question of limitation arises in this case 
but Mani Mohan though he has attained 
majority has not yet had the sales set aside, 
The sales, therefore stand and are valid, 
It certainly cannot be eaid that the sales 
have been set aside merely because Mani 
Mohan has chosen to ignore the sales by 
his guardian and™to sell the same property 
todefendanta Nos. 4 and5, It bas been 
found by both Courts that the plaintiff 
went into pcssession after his purchase and 
is still in possession. In these circum- 
stances all the interest which Mani Mohan 
possessed in the property was a mere right 
to sue to have the sale set aside, The 
transfer of such a right is clearly prohibited 
by e, 6 (e), Transfer of Property Act, The 
purchaser from Mani Mohan by the 
kobala Ex, L therefore, got nothing, There 
is an additional reason why tbe appellants 
cannot succeed. Murari, Mani Mohan and 
Satya Kumari who were defendants Nos. 8, 
9 and 10 and who were the vendorsin the 
sales sought to be impagred did not appeal 
against the decision of the trial Court, 
The only pereon who had the right to ques- 
tion the sale is Mani Mohan and ashe has 
accepted the decision of the trial Oourt it 
must be taken that he has acquiesced in the 
sale and elected not to dispute it, The 


tight to question the validity of the sale is 
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a personal right of the minor, Mani 
Mohan which he could have exercised on 
attaining majority. Defendants Nos, 4 and 
5 have not acquired this right by their 
purchase of the property from him. In this 
connection I would refer to the case in 


Jhaverbhat Hathibhai v. Babhai Becher. 


4), In view of the findings arrived at, 
is appeal-also must be dismissed with 
costs, 


B, °° Appeals dismissed. 


(4) A I R1933 Bom. 42; 141 Ind. Oas. £08; 34 
Bom. L R 1618; Ind, Rul. (1933) Bom. 165, 





OUDH CHIEF COURT 
Second Civil Appeal No. 312 of 1937 
October 9, 1939 
ZIA-UL Hasan, J. 

Pandit SITLA SAHAI —Piaintipr— 

< APPRLLANT 
Tversus 
Raja SRI RAM AND ANOTHRR— 
DsFENDANTS—RESPONDENTS 

Oudh Laws Act (XVIIT of 1878), ss 6,10, 11,18 

—Pre-emption—Suit for pre-emption - of part of 

rty sold—Maintainability of- Secon appeal— 

Guest ion of law, if can be entertained for first 
me. 

A suit cannot be instituted under the Oudh Laws 
Act for pre-emption of part of the property sold, 
on payment of a proportionate share of the price. 
Boa) Nath v Mahabir Prasad (2), relied on 

hen a question of law ie raised for the first 
time “in second appeal upon fasts either admitted 
or proved beyond controversy, it is not only com- 
petent but expedient in the interests of justice to 
hare the plea. Abdul Hafis v. Manohar Lal 

, TO on. 


S. ©. A. against the order of the Oivil 
Judge, Rae Bareli, dated April 30, 1937. 


Messrs. Ram Bharosey Lal and Anant 
Prasad Nigam, for the Appellant. 
Mr. M. Wasim, for Respondent No. 1. 


Judgment.—This is a plaintiff-pree 
emptors second appeal agains: a decree 
of the learned Civil Judge of Rae Bareli 
upholding a decree of the learned Munsif 
by whioh- he dismissed the appellant's guit 
for pre-emption. 

The learned Counsel for the respondent 
Vendee has contended that the appellant's 
-suit must fail as it was for pre-emption of 
only part of the property purchased by his 
client. The certified copy of the sale-deed 
‘filed by the plaintiff-appellant shows that 
by that deed three items were sold. Two 


of these were sharesin certain groves and 


the third was a one-sixth share in bazar 
Kundanganj of village Karanpur. It is the 
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last property that the plaintiff wanted to` 
pre-empt by the present suit. 

As the law stands in this province, it 
appears that the suitis clearly not main- 
tainable. In Raj Birendra Bikram Singh ' 
v. Brij Mohan Pande (L.R, 611. A. 235) 
(1) their Lordships of the Judicial Gom- 
mittee while interpreting the Oudh Laws. 
Act remarked : 

“In the cases now under consideration, the prò- 
perty sold by the vendor was the whole talugdari 
mahal containing 163 villages. 

The plaintiffs in each suit claimed to pre-empt - 
one of the said villages only. It would be absurd 
to suggest that they would be bound to tender the 
whole of the price, namely, Rs. 5,50,000 which was 
the price at which the vendor was willing to sell 

d yet there is no provision in the Act which 

enable the plaintiffs to tender the amounts 
at which the plaintiffs valaed the two villages 
respectively as was stated in their plaint or any 
amount other than the said Rs. 5,50,000. These 
considerations, in their Lordships’ opinion, are con- 
clusive as showing thatthe claims of the plaintiffs 
as stated intheir plaint are not within theabove- 
mentioned Act and are, therefore, not maintain-. 
able.” 

In Baij Nath v. Mahabir Prasad (1937 
O. W. N. 1202) (2)a Bench of this Gourt 
held that it is not permissible under the 
Oudh Laws Act to pass 8 decree for pre- 
emption of partof the property sold, on 
payment of a proportionate, share of the 
price. 

It was contended on behalf of the appel- 
lant that the plea now raised was not 
taken ia the Courts below and should not 
therefore, ba allowed tobe raised in secon 
appeal. On behalf of the respondente 
vendee, I have been referred to para. 14 
of the written statement. That paragraph 
is not very clearly worded but there can 
be no doubt that both the Courts below 
considered that by that paragraph the cons 
testing defendants meant to raise the plea 
that the plaintiff was not entitled to pre- 
empt part ofthe property sold. Both the 
Courts while mentioning the defence of 
the vendees have referred to the plea that 
pre-emption of a poriion of the property 
cannot be aliowed. The issue framed on 
para. 14 ofthe written statement was not 
decided by the trial Court as it considered 
that the suit failed on other issues, but 
there can be no doubt that both the Oourts 
took para. 14 of the written statement as . 
Pleading the bar of partial ee 
But even if it be supposed that the plea 

a AE IA ai 151 Ind. Cas. 74; 11 OW N 843; 
AIR 1934 P 0 153; 7 R P O 26; 67 ML J 149; 
38 O W N 989; 60 O L J 143; aE ALJ 733: 
40 L W 784; 9 Luck. 407 (PO). 

(2) (1987) O W N 1202; 171 Ind. Cas 987; 10 R 
O 151; 1937 O L R 584; A I R1938 Oudh 37. 
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was not raised by the defendante in the 
Court below, it seems to me that there is 


no bar to its being entertained’ in second’ 


appeal by this Court. In Abdul Hafiz v. 
Manohar Lal (19390. W. N. 736) (3) 'a 
Bench of this Ovurt following the dictum 
of Lord Watson in Connecticut Fire Insure 
ance Co v. Kavanagh- (1892 A, 0. 473) 
(4) held that when a question of law is 
raised for the first time in the Court of 
last- resort upon the construction of a docu- 
ment or upon facts either admiited or 
proved beyond controversy, it is not only 
competent but expedient in the interests of 
Justice to entertain the plea. The plea raised 
on behalf of the respondent does not require 
any fresh evidence to be put in but is 
based on the written statement and on 
what is not disputed and what is apparent 
from the copy of the sale deed filed by 
the plaintiff-appellant himself. 

The suit of the plaintiff-appellant being 
for pre-emption of a portion cnly of the 
property purchased by the answering res- 
pondents, muet fail. The appeal is, therefore, 
dismissed with costs, 


8 Appeal dismissed. 


. (8) 1939) O W N 736; 183 Ind. Cas. 604; 1939 O 
L R 587; 12 R O 44; 1939 R D 455;A I R 1939 
Oudh 233 | 


(4) 1893) A O 478; 61 LJP O60; 67 L T 508; 57 
J Pal. 


SIND JUDICIAL COMMISSIONER'S 


OURT 
Second Oivil Appeal No 20 of 1936 
December 23, 1938 
Davis, J. C. AND Lono, J.. 
MANGALMAL AGANMAL AND ANGOTHBR— 
DarenpaNnts Nos. 18 AND 19—APeaLLANTS 


versus i 
Haji MUHAMMAD USIF BHORO anp 
OTABRS— RHEPONDANTS 

Go-sharers—Oo-ownership of Muhammadans and 
joint ownership of Hindu family—Dtstinetion— 
Adverse possession—Oo-sharers—Essentials—Partition 
-—Allotment—Alienees of co-owners, shares of— 
Estate not large enough for alienees to get from 
their vendors’ share all w purported to sell— 
—Same piece of land not sold twice over—Principle 
of priority of first purchaser over subsequent, if 
applies 


. There is a difference between the co-ownership 
of Muhammadans and the joint owneralip of a 
Joint Hindu family, for, while in a joint Hindu 
‘family all the co-parceners have a share in the 
: whole property, among Muhammadans who inherit 
as heirs, each one has a specific share. fp. 12, ool. 1.) 

To constitute a title by adverse possession in one 
‘oo-owner as against another, there must be ouster 
er exclusion ; there must be a disclaimer by the 
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one of other's title by open assertion of a hostile 
Posses-- 


title. It is not sufficient to show acts of 
sion; the possession required must be adequate in 


continuity or publicity and in extent, to show that, 


it is possession adverse to the competitor. Bhag- 


bhari v. Khatun (2), relied on, [ibid] 
In a suit for ` partition if what the co- 
owners sold or purported to have sold can 


be allotted to: their alienees on partition, it 
should be so allotted so that the alienees can get 
from their vendors what they sold or purported to 
sell to them Gemalsingji Khumansingji v. Bai 
Fati (5), relied on. 

The principle that the alienees under the first 
sale have priority with respect to the lands sold or 
purported to be sold to them over subsequent pur- 
chasers will have no application if the estate ia not 
large enough for the alienees to get from their 
vendor's share all they purported to sell to them and 
if the vendors have not sold the same piece of land 
twice over. Din Dayal y. Gur Saran Lal (7), relied 
on {[p. 18,.col. 1. 


Mr, Srikrishindas H. Lulla, for the Ap- 
pellants. 

Mr. Hukumatrai M. Eidnani, for the 
Respondents. 


` Davis, J. C.—This is an appeal from 
the judgment of the District Judge of 
Larkana in which he modified the decree 
of the Subordinate Judge of Mehar. The 
Subordinate Judge in a suit for partition 
between Muhammadans, the heirs of one 
Khuda Baksh, who died some thirty yeare 
aga, dismissed the plaintiffs’ suit against 
defendant Nos. 13 and 19, alieness of two 
of the joint owners Hamid and Muga, sons 
of Khuda Baksh, finding that the claim 
against them was time-barred, they having 
been for more than twelve years in adverge 
possession of the land not only against 
their vendors but against their sisters, the 
daughters of Khuda Baksh, through one of 
whom Amnat, as son and husband, the 
Plaintiffs claimed. But the District Judge 
was of a different opinion holdiog that as 
against the female heirs and against the 
plaintiffs who claimed through them 
adverse possession was not proved and this 
question of adverse possession and the 
equities to be considered in the partition 
of the property are the only questions 
argued before usin appeal. 

Now, so far as the question of adverse 
possession is concerned, it appears that 
in 1917 the two brothers Musa and Hamid 
sold not only their ownshare in the common 
property to defendants Nos. 18 and 19, but 
they sold the shares of their sisters also. 
They sold twelve-annas in the rapee of 
Survey Nos. 274, 275, 255 and 276, and 
four-annas in, the rupee cf 273 and 277, 
The alienees, defendants No. 18 and 19, 
can only have perfected their title against 
the shares of the sisters or the sisters’ heira 
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12. 
ifthey can show a psssession on-their part 


having all the necessary attributes of- 


adverse possession. The learned Sub- 
ordinateJ udge appears to be of the opinion. 
that mere possession by strangers who. 
become co-owners by a- sale- from some of 
the’ co-owners. was necessarily ddverse 
possession against’ the rest; but there'is a, 
difference : between the’ co-ownership of: 
Muhammedans. and the joint ownership of- 
a joint Hindu family for while-in a joint! 
Hindu: family all the co-parceners have a 
share jn the whole. property, among Muham- 
madans who inkerit as these sons and 
daughters did, da heirs, each one has a! 
specific share, Therefore the ruling to 
which Mr. Lulla with his usual diligence 
has referred us relating to Hindus or Sikhs 
or Buddhists affords us no true guidance. 
Mr. Lulla, however, relies on Dhumoomal 
Chandiram v. Kaim Khatu' (1) at p..134 
and particularly the passage: 

“Now, the Court will not presume and will refuse 
to believe, without very clear proof, that, when the 
gons of á Muhammadan perdanashin lady lease or 
mortgage family lands, they do so adversely to her, 
that is, in fraud of her rights, or with the intention 
to defeat..them. The natural presumption is that 
they deal with the lands as managers or agents for 
her as well as for themselves. We must, therefore, date 
the commencement of the defendants’ adverse posses- 
sion from the date of the sale to their father.” 

We donot think that the learned Judge 
there laid down any general principle of 
law. It is, in our opinion, merely an ex- 
pression of bis opinion that in certain 
circumstances the sons of pardanashin lady 
who leased'or mortgaged family lands did 
so as her agents. That case, however, dealt 
not, as here, with sale, but with ordinary 
acts of managment. Even so, we think it 
well that this ruling be kept to its own 
particular facts for we ourselves think that 
the Court should be alert to protect the 
interests of pardanashin women, cut off 
from the world, and should rely more upon 
facts than upon’ presumptions. To cons‘i- 
tute a title by adverse possession in one 
co-owner às -against another, there must be 
ouster or exclusion; there must be a 
disclaimer by one? of the „other's title 
by open assertion of a hostile title. It is 
not sufficient to show acts of possession; 
the possession required must be adequate 
‘in continuity or. publicity and in extent, to 
show that. it is possession adverse to the 
competitor: Bhagbhari v. Khatun (2) 
Mr. Lulla argued that the District Judge 


is wrong when he said that there must be - 


2).16 BIR 25; 80 Ind; Cas. 
Bind 17y _- 


(YIB LR 183'at p: 184: 
6 118; A' I R 1931 


MANGALMAL AGANMAL v, MUHAMMAD USIP BRORO (SIND), 


185 1-6 


adverse possession: to the knawledge'ot the» 
trae owner, but in the case he referred; 
Secretary of State v. Debendra Lal (3) at: 
P. 137, their Lordships of the Privy Cuuneil. 
said: i 

“As to what constitutes adverse possession, a sub=: 
ject which formed the topio of some discussion, in. 
the case, their Lordships adopt the language of Lord 
Robertson in delivering the judgment of the Board’in* 
Radhamont Debi v. Collector of Khulna :4) ‘where? 
his Lordship said that, ‘the possession required must? 
be adequate in continuity, in publicity and in extentr 
to show that it is possession adverse to tha. 
competitor,’ The olagsical requirement is that thé’ 

esession should be nec vi nec clam nec precario: 

. Dunne for the Crown appeared to desidi i 
that the adverse possession should be shown to e 
been brought to the knowledge of the Orown, but’ 
in their Lordships' opinion there is no authority for’ 
this requirement. It is sufficient that the possession’ 
be overt and without any attempt at concealment or 
that the peraon against whom time is running ought, 
if he exercises due vigilance, to be aware ofw 
is happening. Ifthe rights of the Crown have been 
openly usurped, it cannot be heard to plead: that the 
fact was not brought to its notice.” 


But there is a great difference between: 
the opportunities of knowledge of the Orcwn 
with its officers in every district and in 
every village and of pardanashin women 
behind the purdah. Their Lordships say, 
it is not necessary to show that adverse 
possession was brought to tbe knowledge 
of the Grown, It is sufficient that the 
possession be adverse and without any 
attempt at concealment so that the person ` 
against whom time is running ought, if he 
exercised due vigilance, to be aware of 
what is happening, In this case, the 
pardanashin ladies did, so far as they could, 
exercise due diligence but they didnot 
know what was happening. The learned 
District Judge held that Amnat, the sister 
through whom the plaintiffs ‘claimed, lived 
jointly with her brothers and shared the 
«produce of the lands. He finds the Banias, 
defendants Nos, 18 and 19, did nct'prove 
‘they were exclusively enjoying produce. 
On the contrary, the evidence showed’ that 
Musammat Amnat lived with Hamid 
and Muso and enjoyed the produce 
even after -her marriage with. Usif 
and that after her: death he enjoyed her 
share, [b is not suggested that- the Judge 
was not on tHe’ evidence. able to find these 
facts -and in second appeal we will- not 
disturb the findings on facts; therefore, 
from the facts no legal inference of adverse 
- (3) 68 M LJ 13tat:p 137; 147 Ind. Oaa. 545; A 
I R 1934 P O 23; 6LI A78; 6103626 RPO 49; 
JL O W N 96; (1934) M W N 165; 39- L W 257;-36 
Bom. L R 249; 38 O W:N -285; (1934) A L J 153; 690 
LJ56 (PO). , 5 - 

(4), 27 I.A 138.at'p. 140; 37 O 943; 7 Sar. 7l4;:4 
O W.N 597 ŒO. o 2. ea 
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possession can be drawn in favour of the 
Banias, Mangalmal, defendant No. 18, and 
Hundomal, defendant No, 19, and the 
District Judge's judgment on this question 
must be upheld. | 

On tke question of equities in the parti- 
tion of the property, Mr. Lulla argues that 
if what Muso and Hamid sold’ or purported 
to.have sold can be allotted to their alienees 
on partition, it shoald be so allotted so that 
the alienees can get from Muso and Hamid 
what Muso and Hamid sold or purported 
to gell to them. He relies on Gemalsingjt 
Khumansingji v. Bai -Fati (5). To this 
equitable application of s. 41, Transfer of 
Property Act, we can see no objection. 
But Mr. Lulla goes further. He says that 
there were several sales and that bis clients 
the alienees under the first sale of 1917, 
have priority with respect to the land sold 
or purported to be sold to them over sub- 
sequent purchasers. He relieson Narayan 
Babaji v. Nathaji Durgaji (6) In this case, 
however, it is clear that all the purchasers 
in the subsequent sales which the Court 
could have recognized, and these are seven 
in all, the alleged oral sale being excluded 
will have to make some contribution, will 
have to give up some proportion of their 
supposed purchases because the estate is 
not large enough for the alienees of Hamid 
and Muso to get from Hamid and Muso's 
share all Hamid and Muso purported to sell 
them. Nor doesit appear that Hamid and 
Muso sold the same piece of land twice over, 
there will be no conflicting claims and no 
question of priority to the same piece of 
land: see Din Dayal v. Gur Saran Lal (7) 
at p.341 We think the equitable position 
will be made sufficiently clear to the 
revenue authorities who are carrying out 
the actual partition if we modify lines 364 
to 374 in the judgment of the District 
Judge as follows ; 

“The shares of Hamid, Muso, Karimat 
and Rahmat would go to the purchasers and 
the purchasers will contribute equally if 
they have taken anything in excess of the 
shares of the vendors. The purchasers 
will, as far as posible, be. kept in pcsses- 
s6in of the property sold or purported to 
have been sold-to them to the extent of the 
shares of the vendors in the whole estate 
if this can be done, and without prejudice 
to any of the co-owners. The partition 


(6) 40 Bom, L R 1205; 179 Ind. Oas, 721; A IR 
1939 Bom.-40; 11 `R B 261. 

(6) 28 IB -2301; :5 Bom. !L,.R 945, 

(7)43 A 386 atp. 341; 59 Ind, Gas, 67; AIR 10930 
All, 253; 18 A L J 287, 
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should be made according to these directions 
by the revenue authorities.” 

We must therefore confirm the judgment 
of the District Judge with this variation 
and dismiss the appeal with costs. There 
are cross-objections by the plaintiff-respone 
dents on the order of costs in the lower 
Appellate Oourt, the order being that each 
party should bear his own costs, and as 
this order was passed in a partition suit, 
we think it is a proper order, and the 
cross-objections are dismissed with costs 
accordingly. 

D. Appeal dismissed, 


p 


BOMBAY HIGH COURT 
Second Appeal No. 243 of 1937 
February 24, 1939 
LoKUR, J. 
LAXMAN MANJUNATHAYA BALWALLI 
AND OTHBRS— PLAINTIPFS— APPRLLANTS 
versus 
VENKATRAO MANGESHRAO 
AND OTHBRS—DSFENDANTS —RESPONDANTS - 
Civil Procedure Code (Act V of 1908), a. 47, 
O VIII, r. 6—Partition decree keeping certain 
property undivided pending litigation about it and 
providing that, that property should be partitioned by 
metes and bounds after termination of that litiga- 
tion—Proparty subsequently lost to family and money 
acquired in its stead—Separate suit for partition of 
that money basing right on decree, if barred by 
a. 47—A suing B for share in certain amount rea- 
lized by B—B claiming set-off in respect of certain 
amount awarded to him against A by previous dec- 
ree—~Set-off, if can be allowed—Omisston of B to 
pay court-fee, whether affects his claim to ast- 
0 


a 


Where a partition decree haa kept certain immov- 
able property undivided until the termination ofa 
pending litigation concerning such property and 
has further provided that after the determination 
of the said litigation, the property should be 
divided by metes and bounds between the parties 
according to their shares but after the decree that 
property is lost to the family and some movable 
property in the form of money is acquired in itg 
stead, that movable property cannot be partitioned 
in execution of the decree which made no refer- 
ence to it, and a separate suit mentioning the cir- 
cumstances and basing right to the partition of 
the money on the decree is not barred by s 47, 
Civil Procedure Oode, Krishna Roy v. Jawahtr 
Singh (1) and Ahmed v. Shaik Essa (2), relied on. 
Lp. 15, coL 1) 

Where A sues B for a share in certain amount 
realized by B snd B in his written statement 
claims set-off in respect of certain amount awarded 
to him agaınst A by a previous decree, the set- 
off: can be granted as both the claims .are definite 
pecuniary aa It -does not matter that D 

d already secured by a judgment against A ths 
amount which he claim by way of a set-off. 
The omission of B,to pay court-fees on the amount 
claimed does not affect his claim to set-off. 


’ B. A. from the decision of the District 
Judge, Kanara, in Appeal No, 121 of 1935, 
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Hattyangadi, for the Appellants.’ ; 
Messrs. D. R. Manerikar and R. A. 


~ Mundkur, for Respondents Nos. 1,2 and 
`~ $; respectively. | f : 


:  Jdudgment.—This second appeal arises 
-out of a' suit filed by ‘the plaintiffs to 


recover: their share in the moneys realized 


-by the defendants on behalf of all of 


the. The plaintiffs and the minor defene 


~ dants were members of a joint Hindu 


family, and’ by a compromise decree in 
the year 1925, they partitioned the joint 
family property among themselves. Plaine 
tiffs Nos. 1 to 4 were allotted one-fourth 
share, plaintifis Nos. 5 and 6 three-eighths 
share, and defendants Nos. 1 and 2 three- 
eighths share. One other property, situated 
in the village of Hosakuli, had been purchas- 
ed by the family, and as the vendor had 
filed a suit under the Dekkhan Agriculturiets’ 
Relief Act alleging that the sale was a 
mortgage, the decree provided that that proe 


_perty shou'd be left undivided until the 


termination of the said litigation. The part 
of the decree which dealt with that propery 
ran as follows: : ; 

“AB there is litigation going on in respect of 
the property of the village Hosakuli, it is retained 
in common and undivided. The assessment of the 
said property should be paid by all the different 
three branches of the family, according. to their 
respective: shares determined in com promise, 
Its income also is to be enjoyed similarly, -After 
the determination of the said litigation, the prop- 
erty is to be divided s ecifically, according to 
their shares. All costs of said litigation includ- 
ing the future, are to be borne by all the three 
diferent branches according to their shares.” 


In the litigation it was ultimately held 
that the transaction was a mortgage, 
and the vendor -was allowed to redeem 
the mortgage on payment of the amount 
found due. Defendants Nos, 1 and 2 being 
minors, the Deputy . Nazir of the District 


Court was appointed their guardian and. 


he recovered Re. 981-4-9 from the mortgagor 
on February 10, 1933. .The plaintiffs, who 
were entitled to five-eighths share. in this 
amount, which represented the property 
of the village Hosakuli mentioned ‘in the 
compromise decree, made a demand from 
the Deputy Nazir for their share; but 
under the orders of the District . Judge, 
plaintiff No. 1 was informed by a letter 
(Ex. 18) that he and the other plaintiffs 
should take steps to recover their share by 
executing the decree, In the meantime the 
Deputy Nazir himself had presented -a 
darkhast against the plaintiffs to recover 
Rs, 250 and Rs. 375 which had been awarded 
to the defendants by the compromise decree 


, 34 LAXMAN v. YANgATRAO (BOM.) 
` Messrs. G. P. Murdeshwar and U. 8. 
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in order to equalize the shares. In the suit 
the defendants put in a written statement 
asking for a set-off in respect of these 
amounts. The trial Court held that the suit 
was barred by s. 47, Civil Procedure Code, 
that the seteoff was permissible, and that on 
deducting the amount sought to be set-off 
from the amount due to the plaintiffs as their 
share, nothing remained due to them, The 
suit was, therefore, dismissed, and under 
the circumstances the parties were ordered 
to bear their own costs. Those findings 
were upheld in appeal, and the decree of the 
trial Court was confirmed. In this appeal‘the 
plaintiffs have deducted from their claim 
the amount of the expenses of the litigation 
and limited their claim to Rs. 493 only. If 
is urged that their suit ia not barred by” 
8. 47, Civil Procedure Code, and that the 
defendants should not bave been allowed 
to claim a setsoff in this suit. It is also cone 
tended that, as the plaintiffs were driven to, 
the suit by the reply {given by the Deputy 
Nazir, they should have been awarded their 
costs, | 

The suit would obviously be barred’ 
under s. 47, Oivil Procedure Uode, if the 
claim made in the suit could be made in 
execution of the compromise decree. The 
extract from that decree, which [ have 
given above, clearly shows that the pro- 
perty of the village Hosakali was kept 
undivided as a litigation was pending about 
it and it was further provided that after the 
termination of that litigation that property 
should be specifically divided according to 
the shares, that is to say, that the property 
should be divided by metes and bounds bete 
ween the plaintiffs and the defendants. It 
did not provide for a contingency of the proe 
perty itself being lost to the family and the 
mortgage amount being realized. It wasnot 
then known that the property was only in 


‘mortgage with the family and that the family 


was only entitled to recover the amount 
due under the mortgage. The decree did 
provide for the cost of the litigation, and 
the executable part of the decree provided 
for the partition of the land'by metes and 
bounds, The facts of this case are analogous 
to those in Krishna Roy v. Jawahir Singh 
(1), There the plaintiff had purchased a oné 
guniha share in a certain estate and obtained 
a decree for possession against the defens 
dants. While the plaintiffs suit was pends 
ing, and before he took out execution under 
the said decree, there were certain partition 
proceedings, whereby the defendants’ 
interest in that estate was converted into a 
(1) 20-0 360, 
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smaller estate in view of their share in the 
whole estate. It was then held that a separate 
suit could be brought by the plaintiff to 
have it declared that the defendants’ interest 
in the former estate had passed into the 
latter and that it was not barred by a. 244, 
corresponding to the present s. 47, Oivil 
Procedure Code. The same view was taken 
in Ahmed v. Shaik Essa (2). In that case 
an“ award decree for partition directed 
a certain sum of money to be paid 
to the plaintiffs by defendant No. 1 
on the plaintifi's handing over certain 
movable and immovable property and execute 
ing certain deeds of conveyance. But subse- 
quently a vessel, which was part of the 
movable property to be handed over to the 
plaintiffs, was lost at sea and the plaintiffs 
were therefore unable to fulfil the condition 
on which alone they could claim the payment 
of the amount awarded tothem. The plains 
tiffs icsued a notice calling upon defendant 
No..1 to show cause why in execution of the 
decree the Court should not ascertain and 
fix some sum as the value of, or compensa- 
tion for, the loss of the veasel to be deducted 
out of the amount awarded to him, as their 
vessel could not be delivered. Subsequently, 
the plaintiffs applied to have the decree 
amended by stating the sum to be paid 
in lieu of the vessel, but that application 
was also refused; and ultimately it was 
held that the proper remedy was a suit. 
Starling, J. observed (p. 504*) : i 

“In my opinion, the only way in which the 
laintifis can obtain what they seek is by filing a 

h suit setting out the decres herein, and the 

circumstances which have transpired since the 
passing of that decree, and asking for 8 declaration 
of their rights under all the circumstances of the 
case.” 

“In the present case also certain circum- 
stances have transpired after the com- 
promise decree for partition was passed. 
That decree contemplated the division by 
metes and bounds of specific immovable 
property, but after the decree that pro- 
perty was lost to the family and some 
movable property was acquired in its stead. 
Hence that movable property cannot be 
partitioned in execution of the decree which 
made no reference to it, and the plaintifs 
were right in filing a separate suit mention- 
ing the ctrcumstances and basing their 
“right to the partition of the money on 
the compromise decree. I therefore hold 
that the suit is not barred by s. 47, Civil 
Procedure Oode. This litigation was really 
unnecessary as the trial Court has found 

(2) 18 B 495. 
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that the amount due from the plaintiffs to 
the defendants is almost equal tothe amount 
claimed by the plaintiffs in this suit, and 
taking accounts, it found that nothing was 
really due tothe plaintiffs. The plaintiffs, 
however, contend that as the amount due to 
the defendants ia ordered to be paid to them 
by the compromise decree, and as the defen- 
dante hava already filed a darkhast to 
recover that amount, it cannot be claimed 
as a set-off in this suit. In support of this 
contention it is pointed out that a written 
statement asking for a set-off has the same 
effect as a plaint in across suit soas to 
enable the Court to pronounce a final judg- 
ment in respect both of the original claim 
and of the set-off, and that as the claim of 
the set-off has already been adjudicated upon 
and embodied in the decree, there cannot 
be a fresh suit asking for that very amount. 
This contention, however, cannot be upheld 
in view of illustration (d) to O. VIII, 
r, 6, Civil Procedure Code, which says: 


“A gues Bon abill of exchange for Rs. £00, B 
holds a judgment against A for Rs. 1,000. The two 
claims, being both definite, pecuniary demands may 
be set-off.” 

It does not matter that B had alieady 
secured by a jadgment against A the 
amount which he claimed by way of a 
set-off. The only other objection to the 
set-off is that the defendants should huve 
been called upon to pay the necessary 
court-fees cn the amount claimed, It is 
true that the defendants should have paid 
the requisite court-fees, but their omission 
to pay the court-fees does not affect their 
claim to the set-off since they can be called 
upon to pay the necessary court-fees at any 
stage of the proceedings under s. 149, Civil 
Procedure Code.:. Thus, the result is that 


ifthe defendants pay the requisite courte 


fees on their claim for the set-off, nothing 
will be found due to the plaintiffs, but the 
plaintiffs had to file the present suit on 
account of the attitude taken by the Deputy 
Nazir on behalf of the defendants, (His 
Lordship then dealt with the question of costs 
and proceeded further), The result is that 
the decree of the lower Oourts dismissing 
the suit is confirmed. The defendants shall 
pay the courtefees on their claim for the sete 
off in the trial Oourt. They will pay the 
plaintiffs their costs in the trial Oourt to 
the extent of their claim for Rs, 449-12-7 
only, and will bear their own costs in the 
trial Court. The plaintiff should pay the 
costs of the defendants in the lower Appel- 
late Court and bear their own, The costs 


16 
tn this Court will -be borne by the partie 
themselves, 2 
B. ‘ Decree confirmed. 
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DHANAMMA AND ANOTHER 

—APPRLLANTS 

versus 
Tun COROMANDEL COMPANY, 
LIMITED, OooaNapa AND ANOTHER 
| — RESPONDENTS 


 OHOKKÀ 


Tort—Common carriers—Liabtlity for loss of goods 
—Carriage of Goods by Sea Act (XXVI of 1925), a. 8 
—Lighter carrying goods from port not to another 
port but to shipwhich carries those goods to another 
port—Lighter, if comes under s. 2. 

Common carriers, are liable for the logs of goods’ 
entrusted to them for carriage unless the loss be 
dus to an act of God or of the King’s enemies, f 
" Where a lighter carries goods from the port but 
it does not carry those goods to any oiner port, 
the fact that the goods transported are pla in 
another ship, which itself carries them “to another 
‘port, would not bring such lighter within the pur-: 
view of s. 2 of Act VI of 1925. Moreover, even 
ifsuch lighter was a “ship” to which that Act 
applies, ol. (q) of r 3 of Art IV of the Bchedule to 
that Act would make the owners of the lighter 
liable for the loss of goods which is due to the 

' fault of the agent of the-carriers. oe 
"B.A. agaiost the“ decrve of the District: 
Court of East Godaveri at Rajahmundry 
in A, 8. No, 117 of 1933,"preferred against 
the deoree of the Oourt of the Subordinate 
Judge of Oocanada, in O. 8. No. 56 
1931. Bh at 

Mr. V. Govindarajachariz and K. FV. 
Rangacharyulu, for the Appellants. 

Mr. T. Satyanaraydanan, for the Respond- 

ents. IA 

- Judgment.—This appeal arises out of a 


contract for the carriage -of':- gooda from 
the wharf at Oocanada:to:-a*steamer lying ` 


at ancher in the roads..“The facts are no- 
longer in dispute. The-first plaintiff the 
Coromandal Company-was shipping agent 
for Messrs. Ralli Brothers and in that 
capacity through its agent -the second- 
plaintiff, arranged for the transport of 
875 bags of caster seeds in a lighter of 
which the 4th defendant was ‘the tindal, 
whereas the owner has now been found to 
be ‘the second defendant, defendants: 
Nos, 1 to 3. being members of a joint family, 
The goods were loaded into the lighter 
which left for the anchorage some 6or 7’ 
miles away from the wharf one night and 
returned on ‘the following evening, where- 
jipon the 4th defendant reported that..‘his’ 
boat had sprung a leak and “he had” been: 
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obliged to jettison 330 -bags of seeds -and 
further 144 bagshad been damaged by 
sea water. The circumstances were sus- 
picious and an inquiry demonstrated that 
the 4th defendant's story was falee and 
that the missing bags had been stolen by 
him or with his connivance. The plaintiffs 
claimed to recover the value of the lost and ' 
damaged goods from the defendants.‘ 
Defendants Nos.1to 3 denied the liability 
but the suit has been decreed against 
defendants Nos. 1, 2 and 4 and the family 
properties of the 3rd defendant, The 
appeal has been preferred by defendente' 
Nos. 1 and 3. 
There can be no doubt that the damage 
was caused owing to the criminal act of the: 
fourth defendant. If the defendants are. 
common carriers, they are liable for the 
loss of goods entrusted to them for carriage: 
unless the loss be duetoan act of God: 
or of the „King's enemies. It is urged they 
are protected by rules made under the- 
Carriage of Goods by Sea Act(XXVI of- 
1925). The reply to this ecntention is that.: 
by s. 2 :f that Act the rules apply only to: 
the carriage of goods by sea in ships; 
carrying goods from any port in British“ 
India to any other port whether in or? 
outside British India, There seems to be: 
some doubt whether the anchroage of- 
OQocanada is or is not included within“ 
the limits of the port. The plaint asserts: 
that the ships are anchored in the port - 
and there is no denial. But the -actual , 
notification prescribing the limits of the. 
Port is not in evidence. The matter is to; 
my mind, however, not material. The: 
defendants’ lighter would come within ,the 5 
definition of a “ship” in Act XXVI of 
1925, It carries goods from the port ot. 


-Cocanada, but it does not, so far as the evi-. 
-dénce goes, carry those goods to any other. - 


port and the fact that the goods trans, 
porled are placed in another ship, which | 
itself carries them to another port, would’ 
not, tomy mind, bring this lighter within‘ 
the purview of s. 2of Act XXVI of 1925. 
Moreover, ,even if this lighter was a “ship”, 
to which that Act applies, I am of opinion 
that cl. (q) of r.2 of Art IV of the  Bohee 
dule to that Act would make the defendants 
liable for this loss which is certainly due- 
to the fault of the agent of the carriers, 
The decision of tha Couit below is correct: 
and the appeal.is.dismissed with costs. | 
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CALCUTTA HIGH COURT and one of the daughters had died and 
Appeals Nos. 57 and 58 of 1938 three of the sons had attained majority. 
January 10, 1939 The main difference between the two wills 


8. K. Gnose AND B. K. Muxugesna, JJ. may be stated as follows: By the first 
KEDAR NATH TUSHNIAL AND oragres will Joyram dedicated all his immovable 


—PLAINTIFP3— APPBLLANTS properties to an idol and bequeathed hia 

` versus movable prcperties to his sons. He 

RAJ KUMAR DAS AND oranrs— appointed his sons as shebaite and named 
RESPONDENTS two executors who were to administer the 


Will —Bzecution—Burden of proof—Propounder estate until the sons had attained majority. 


iir angen to family. and atesting. iste aa men of By the second will, only a portion of 
Speo of Sli los Probate, when caa be granted— the immovables was made debuttier and 
Testamentary capacity—Presumptton. . the remaining immovable properties were 

ə burden of proving due execution ofthewill given to the four sons. Certain other 


is te ing thp propounder, ae pseudo provisions were made-in favour of his 


stranger tothe family and the attesting witnesses wife and one daughter who were then 
are men of the opposite camp. The Court is of living. Joyram died on October 5, 1927. 
course competent to disregard the testimony of It is further alleged that five days be- 


ue ee he eae jritmesses and pronounce in fore his death, on September 30, 1927, 
den ze. collectively. or from the oiroumstances of YOyram executed a deed of gift in favour 


the case, thatthe requirements of law have been ,Of his second son, Jitendra in respect of a 
complied with and that the witnesses who had piece of immovable property. This deed 


spoken inst the will had not spoken the truth. A y 
Brahma Duti v. Chaudan Bibi (4), relied on, p. 23, of gift was registered after Joyram's death, 


col, 2, but the second will remained unregistered. 
Under s, 23f, Succession Act, probate may be For some time after Joyram's death, 
granted if the whole will is lost but the contente no application for probate was made in 


are proved. But if only a part of the will is respect of either of the two wills. It 
lost, probate may also be nted if the contents . A 
are proved. Whore all pas” the first page which &PP0ars that on January 22, 1929, Joyram’s 
' is lost arefound to be genuine, and as to the sons took a loan of Rs, 6,000 by mortgaging 
. first page the evidence is sufficient to show the some of the immovable properties which 
contents, Probate of the will can be granted. wouid pass to them’ b 


ae -by the terms of tne 
_ Kedar Nathv. Sarojini Dasi (1), referred to. [p. 20, second wil “This loan wes BITOR bye 


oki o will ia a natural one, and due execution: land mortgage Bank and the evidence ig 
is proved, testamentary capacity is ordinarily pre- not now disputed that at time the second 
KAN from the original decrees of the Dis- wu ahan le T pa pora aren a 

i Bing the Ba way of provin e title 
trict Judge, Sylhet, dated December 23,” the abang. Rbout cae ib NÈNG later, on 
1937. f . March 28, 1929; the four sons of the testator 
Dr. S.C. Basak, Dr. N. C. Sen-Gupta and again raised -a loan of Rs. 2,000 by 
.-Mr, Priya Nath Dutta, for the Appellants. mortgaging some of the properties which 
. Messrs, Atul Chandra Gupta, Hiralal, would pass to them by the second will, 
. Chakravarti, Nikunja Behari Roy and:. This document was also shown to the 
. Bhabesh Chandra Barua, for the Respon-... mortgagees and was in fact made over 
dents. re to thom torike ae as Hire ene One 
8. K. as 0 „the mortgageés. hás, eposed an e 
. us Te Duso, E ag Parole evidence on that “point is not questioned. 
“ Court and they are the heirs of one Damo- | On August. 13, 1930,.Mohendra Ohandra 
dar Das Tushoial who was a creditor to. Das who was one of the four executors nam- 
: the estate of Joyram Dag, deceased. | edin the second will filed an application 
< these proceedings, they seek to establish fOr probate of that will. The proceedings 
that Joyram validly executed a i continued for four months until December12, 
bearing date Bhadra 31, 1334 correspond: - 1930, when the case was dismissed for default. 
‘ing to September 17, 1227. It is notdise It may be noted here that to that application 
puted that prior to that date, that'is tosay, {0r probate one Manindra Kumar Dey as 
“on Falgoon 9, 1318, corresponding to Feb- 28 attesting witness to the second will 
ruary 21, 1912, Joyram had validly executed ‘Signed his name in verification for the appli- 
another will which was registered. At that Cation. Then followed another transaction, 
. time, Joyram had two wives, two daugh- On December 7, 1931, the four sons applied 
ters and four sans. At ‘the time of the tO Damodar Das Tushnial for ẹ loan of 


disputed second will, one of the wives Es. 9.000 upon a morigage of properties 
Maeng & 4 ; 


.. terms of the second will. 
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bequeathed to them by the second will. 
At that time, this dccument was in the 
custody of the Court having been there 
eince the filing of the application for probate 
on August 13, 1830. The loan was given 
by Damodar Das Tusbnial and a part of 
the money went to pay off the debt due to 
the land mortgage Bank. Then a step was 
taken which may be described as curions. 
On January 4, 1932, two affidavils were 
sworn, one by Mohendra Ohandra Das 
and the other by Dayadra Nath Das 
who were two of the four executors named 
in the second will. In these two affidavits, 
these two persons stated that they would 


. not take probate cr letters of administra- 


tion of the will in question. These affidavits 
were filed in Will Oase No. 65 of 1930. 
The other two executors named in that will 
were Jitendra and Jamini, two of the four 
sons of the testator. ‘ 
It may be stated here that there is 
further evidence that the testator’s sons 
were dealing with the properties as if 
these properties had passed to them as 
secular properties in accordance with the 
I This evidence 
will be referred to later. Up to this time, 
the first will had not been mentioned in 


. Court. It appears that the firm of Abdul 
. Majid obtained a money decree against 


. the 
- to attach the movable 


. the first. time. 


four sons and started execution 
case on July 16, 1932, ‘and proceeded 
properties. On 
August 15, 1932, the sons filed a petition 
alleging that the decree had been adjusted. 
The point to note is that two days before 
this, on August 13, 1932, an application 
for probate of the first will was made for 
4 This appliction was filed by 
Raj Kumar Das, one of the executors 
named in: the will. The evidence is that 


. the first will was all along in the custody 


of Raj Kumar. Asa result of this applica- 


< tion, probate was granted on September 3, 
- 1932. Then Raj Kumar filed a claim case 


..in the execution case. This claim case 


-by the sons. 


„od on commission. 
. Were 


-appears to have been dismissed on May 27, 


1932. Meanwhile, on September 27,-1932, 


. the present appellants filed two applica- 


tions, one for the revocation of the grant 
of probate in. respect of the first will and 
the other for letters of administration with 
the second will annexed. Petitions of 


' objection were filed by Raj Kumar, by 


Hemangini, the widow of the testator, and 
Hemangini and one of the 
witnesses Radhika Mohan Dutt were examin- 
The other witnesses 


examined in Court before Mr, 
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Masih, the District Judge. He gave judg: 
ment holding in favour of the applicants, 
namely that. the second will was proved 
and that the first will stood revoked. 
Against that judgment, Raj Kumar Das 
filed an appeal to this Court. By the judg- 
ment, dated February 4, 1937, D. N. Mitter 
and M. O. Ghose, JJ. set aside Mr. Masih’s 
decision and remanded the case for re-hear- 
ing with a direction that the idol should be 
represented by a proper guardian before: 
the Oourt. This was done and some of the 
witnesses were recalled and cross-examined 
before the then District Judge, Mr. Younie. 
He gave judgment taking a view contrary 
tothat of Mr. Masih and held that the 
alleged second: will had not been validly 
executed by Joyram, He accordingly dis- 
missed the application. Against that judg- 
ment these appeals have been filed. j 
It is quite clear that if the second will 
be held to be validly executed, the firat will 
will necessarily stand cancelled and the 
probate already granted of ihat will wiil 
stand revoked, The question in these pros 
ceedings is whether the second will has 
been proved to have been validly executed. 
It is not disputed in this Oourt that the 
second will was in fact signed by the 
testator and that a ceremony, if it may be 
so-called, of execution and attestation was 
one through, Mr. Gupta appéaring for 
the respondents iu this Court does not dis- 
pute this fact and indeed, as mentioned 
already, probate of the second will had 
once been applied for, The question raised 
in-this Court upon the evidence is with 
regard to testamentary capacity and proof 
of attestation, The document does not 
contain the signature of the testator. It 
purports to bear a mark and his name was 
signed for him by the scribe, Raman Bihari 
The names of eight attesting witnesses 
appear in the document, out of which one 
Banka Behari Sen has died since the date 
of the document ; another witness Manindra 
Kumar De and also the scribe Raman 
Behari De are absent. The other witnesses 
have been examined. (After discussing 
evidence his Lordship concluded as follows), 
So far therefore the evidence leads to the 
inference that the second will was validly 
executed by Joyram. It is a document of 
five pages. i 
Dr. Basak for the appellants in this 
Court has stated that it is not his case that 
the first page is genuine. He concedes that 
there is ey idee to show that the original 
first page is Jost and that another page has 
been substituted, His further, case is. that 
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the remaining four pages are genuine. 
When the case went back on eand the 
appellanis applied to the Court that Raj 
Kumar who had been contesting the pro- 
ceedings at the frst trial and had taken out 
Probate of the first will should be appointed 
guardian of the idol for the purpose of 
these proceedings. This was on March 30, 
1937. On the same day, Raj Kuwar filed 
a petition stating that his interests and 
those of the idol were not identical and 
suggesting the names of three persons who 
might bə appointed guardian of the idol 
The first name was that of Pradyumna 
Kumar Sen who was related to him and 
living with him in the same house. Accord- 
ingly Pradyumna was appointed guardian to 
Tepresent the idol. On May 1, 1937, Prad- 
yumna filed a petition of objection in 
respect of the idol and in para. 21 of that 
petition he stated that he had reasoa to 
believe that the sons of Joyram in collusion 
with their karmachari Raman Behari had 
manufactured the will and that he further 
suspected that specially the first page and 
the signatures of Baikuntha and Radhika 
were forged. On May 3 following, he filed 
a petition in the course of which he stated 
that he suspected that the first cartridge 
paper used in the will had been issued by 
Governmert long after the alleged date of 
execution. . Thereupon, the sons of the 
opposite party were called upon to produce 
the original sheet but this they were unable 
todo. Evidence was taken of an Officer 
in the office of the Controller of Printing, 
Stationery and Stamps, Calcutta, and it was 
to the effect that the first sheet was not in 
existence on September 17, 1937, that is 
to say, the date on which the will purports 
tohave been executed, but the other four 
sheets were in existence at the time, 
Mr. Younie has found that this spurious first 
page was substituted for the original one 
and as to the motive for the substitution, 
there is the evidence of Surendra to the 
effect that in the original first page refer- 
ence was made to Joyram’s previous will, 
but the first page as it now stands contains 
no such reference. I see no reason why 
this evidence should not be accepted. The 
question, was raised after remand and it 
certainly shows special knowledge on the 
part of the objector Prodyumna who was 
representing the idol. Further, the evi- 
dence goes to show that the altered page 
as it Dow stands is the same as the original 
first page except the reference to the 
previous willis omitted. Mr. Younie has 
been impressed by this evidence which is 
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described as a dramatic development hav- 
ing taken place since the idol was made a 
party and from this he draws the inference 
that the entire will has been fabricated, 

On the other hand, Dr. Sen Gupta for 
the appellants in this Court contended that 
if the change in the first page was neces 
sary, it only goes to show that the original 
first page was something different and 
therefore the will could not have been 
forged: I think this argument is reasonable 
and should be accepted, As to the time ani 
the motive for the alteration one can only 
speculate, but so far as the evidence gəes, it 
would be sufficient to infer that tae altera- 
tion of the first page took place at the time 
when the application for the probute of the 
second will was made by Mohendra and the 
document itself was filed in Court. Possibly, 
at that time the interested parties had 
decided that the first will should be supe 
Pressed. The present appellants had nothing 
to do with it. But whatever that may be, 
it is possible for us to come to the fading, 
that the original first page of the will in 
question -is lost and that this is not due to 
any action on the part of the testator hime 
self, that the first page asit stands is in 
the same terms as the original first page of 
the will which was executed by the testae 
tor except that the reference to the pre- 
vious will is omitted, and that the remaining 
four pages are genuine. Now, the first page 
contains the signature of Radhika Mohan 
which appears to have been identified by 
him as being his genuine signature on the 
false copy, but the signatures of the other 
attesting witnesses including that of 
Basanta appear on the remaining four pages 
of the will and this evidence leads to the 
inference that Radhika did validly sign.the 
will as an attesting witness on the original 
first page, 

In these cricumstances, the question 
arises whether the petitioners will be ene 
titled to the grant of the probate of the 
second will, Leaving out the first page, the 
remaining four pages contain all the sacalar 
dispositions made by the testator. There 
are two ‘schedules mentioned at the end of 
the document, Of this, Sch. IL explains 
itself because the heading is, “rules for the 
sheba and puja, etc.” Schdule I does not ex- 
plain itself but para. 3 provides that the 
sons shall be the owners of all immovable 
properties after excluding those described 
in Sch, I. The portion above para, 3 which 
occurs on the second page, leaving the ‘first 
page aside, contains some directions as to 
debuiter properties, It is nop necessary for 
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the purpose of this case to construe the 
will by excluding the first page in respect 
of the properties comprised in Sch, I. But 
even leaving out the first page, there is no 
difficulty in understanding the disposition 
with regard to properties mentioned on the 
four pages. In this state of affairs, there is 
no difficulty in granting probate by taking 
the second to the fifth page of the will as 
genuine and by taking the first page as 
proving the contents of the original first 
page except that reference to the previous 
will is omitted. Under s. 238, Succession 
Act, probate may be granted if the whole 
will 18 lost but the contents are proved. 
Bat if only a part of the will is lost, pro- 
‘bate may also be granted if the contents 
are proved. In Kedar Nath v. Sarojini Dasi 
(1) only a portion of the will was produced 
and there was no evidence as tothe contents 
of the remainder of the wil), ‘The ques 
tion arose as to whether probate could be 
granted of the portion cf the will which was 
produced. McLean, O. J. observed : 

“It must, I consider, be taken ag settled law in 
Eggland (see Sugden v. Lord St. Leonards (2)) 
that probate can be granted ofa portion of a will, 
though, if the extant portion be only the residuary 
clause, some question may arise, as was pointed out 
by Lord’ Herschell in Woodward v. Goulstons (3). 

e are.not, however, dealing with any such clause 
in the present case: lt must be taken to be estab- 
lished by the English decisions that, where the 
contents of a lost will are not completely proved, 
probate can be granted‘to the extent to which they 


are proved. The present will is proved to the extent 
of the first sheet,” 


The present case, however, is stronger. 
All but the first page are found to be 
genuine, and as to the first page, the evi- 
dence is sufficient to show the contents. In 
these circumstances there is no difficulty, 
in my judgment, to grant prabate of the 
will. The appellants are, therefore, entitled 
to succeed, The result is that the applica- 
tion for letters of administration with a 
copy of the will annexed will be granted 
on this understanding, that in the document 
as it stands, the first page will be taken to 
be not the genuine first page, but its cone 
tents will be taken to be the same as the 
contents of the original first page, except 
that in the latter there was reference to 
the previous will, and the remaining four 
pages of the document will be taken to be 
genuine. As the result of this, the probate 
granted in respect of the first will will 
stand revoked. The appeals are accordingly 

(1) 26 0.634; 3 O W N 617. 

- (2) doan LR LED 154; 45 LJ P49; 34 LT 372; 
24 W R 86 
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allowed. The appellants will be entitled to 
their costs throughout which will come out 
of the estate of the testator. A consolidated 
hearing-fee of five gold mohurs is allowed 
in both the appeals. 


B. K Mukherjea, J.—I agree with my 
learaed brother in holding that these appeals 
should be allowed, The appellants before 
us are the heirs of one Damodar Tushnial 
who was a mortgagee of certain properties 
belonging to one Joyram Das, a resident of 
Sylhet, the mortgage being effected by the 
sons of Joyram after the death of tthe 
latter. The two connected appeals arise 
out of two applications made by Damodar, 
while he was alive, for letters of administra- 
tion in respect of the last will of Joyram 
which purported to have been executed on 
September 17, 1929, and for revocation of 
probate granted to one Raj Kumar Das 
in respect of an earliar will of the same 
testator. Damodar died pending these pro- 
ceedings and the present appellants were 
substituted in his place. Both the applica- 
tions have been dismissed by the District 
Judge cf Sylhet and it is against these 
orders of dismissal that the present appeals 
have been taken. To appreciate the point 
in controversy in both these appeals, it is 
necessary to give here a succinct narrative 
of the material facts. Joyram Das, who 
was a prosperous businessman in the town 
of Sylhet died on October 5, 1937; leaving a 
widow Hemangini, and four sons, to wit, 
Jogendra, Jitendra, Jamini and Janaki. He 
also left surviving him a daughter named 
Sukeshini who was married to one Basanta 
Kumar Das. 

It is admitted that Joyram executed a 
will on February 21, 1912, which was duly 
registered. By this will, all his immovable 
properties were made debutter and were 
dedicated to the family deity Sri Sri Giri- 
dhari Jew. Oertain legacies were given to 
the testator’s first wife Radharani and to 
his daughter Sukeshini, and the rest of 
the movable properties including the karbar 
were given to the four sons in equal shares, 
The sons were directed to pay Rs. 6 a 
month, out of the income of the movable 
properties, for defraying the expenses of 
worship of ‘an idol called Shamsundar Jew 
which was installed by the testator at 
Navadwipa and Rs. 3 a month, as main- 
tenance allowance to the testator’s mother- 
in-law. The executors named in the will 
were Raj Kumar Das and Dayadra Nath 
Das, The dispute is as I have said above 
with regard toa later will, which Joyram was 
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alleged to have executed cn September 
17, 1927, just eighteen days before his 
death. By this will seme of the immovable 
properties ofthe testator which were made 
debutter by the first will were given to the 
four sons in absolute tight, and the reet 
were dedicated to the deities Giridhari Jew 
and Shameunder Jew, the latter idol 
having been brought down from Navadwipa 
and installed in the family dwelling 
house at Sylhet. The will gavé a legacy of 
Re, 2,000 to Hemangini, the second wife of 
the testator, and another legacy of Re. 200 
to his daughter Sukeshini. The movable 
properties that would remain after paying 
off the debts of the testator were also given 
to the sons in equal shares. There were 
four persons named as executors in this 
will, namely (1) Mohendra Ohandra Das, (2) 
Dayadra Nath Das, (3) Jitendra and (4) 
Janaki, the last two being the second and 
third sons of the testator, 

“From the evidence it appears that very 
soon after the testator’s death even though 
no application for probate of the second 
will was made, the sons began to deal with 
the properties left by the testator in accords 
ance with the provisions of the second 
will. These immovable properties which 
were dedicated to the deities were treated 
as debutter property while the rest were 
enjoyed and disposed of as secular proe 
perties belcnging to the sons in absolute 
ownership. On January 22, 1429, the three 
major sons borrowed from the Sylhet Oo- 
Operative Land Mortgage Bank, a sum of 
Rs. 6,000 on a hypothecation of some 
immovable properties which were made 
debutier by the first will of Joyram, but 
were given tothe sons by the second will. 
Ramani Mohan Das, a retired District 
Magistrate who was the Ohairman of the 
Bank at that time, swears that a will was 
shown tohim by Jamini, one of the sons 
ofthe testator, and he was satisfied on a 
perusal of the same that the properties 
which the sons were going to mortgage were 
not made detutter by the testator, On 
March 28, 1929, the sons again borrowed 
a sum of Rs, 2,000 from Mohini Mohan 
Das and others on mortgage of some prce 
perties and Jogendra Mohan Das, one of 
the mortgagees, has stated in his evidence 
that a will purporting to be executed by 
Joyram Das was not only shown to him, but 
was actually kept in his custody for more 
than a year, 

On August 13, 1930, it appears that an 
application for probate of the second will 
was actually made by Mohendra who was 
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one of the executors named in the will, but 
strangely the application was not proceeded 
with and it was allowed to be dis niased for 
default on December 12, 1930. On Deceme 
ber 7, 1931, the sons executed a mortgage 
bond in favour of Damodar Das Tushnial 
to secure a loan of Rs 9,000. Out of this 
sum of Rs, 9,000, only Rs. 1,908 annas odd 
was taken in cash, and the rest was 
retained by the mortgagee to pay off the 
Sylhet Land Mortgage Bank, and take back 
the mortgage deed. There was alsoa deed 
of exchange executed by the sons on 
June 27, 1932,and by this deed they 
transferred to one Newali Ohand Das 
certain properties to which they could 
claim title only underthe second will. It 
appears that one Abdul Majid, a creditor 
of the sons, attached some property of theirs 
in execution of a money decree some 
time in July 1932. After the attachment 
was made Raj Kumar Das, one of the 
executors under the first will, who. was 
staying elsewhere, how came forward and 
presenied anapplication for probate of the 
first will on August 13, 1932. The probate 
was granted ex parte on September 3, 
1932, On September 27, 1932, Damodar 
Das, who, a8 said above, had advanced 
money to the sons on mortgage of some of 
the properties, presented two applications 
before the District Judge of Sylhet: one 
for revocation of the probate granted to 
Raj Kumar Das in respect of the first will 
on the ground that there was sappression 
of the fact of the existence of the second 
will when the grant was made and the 
other for grant of letters of administration 
with acopy annexed of the second and 
last will of Joyram. 

The applications were contested by 
Raj Kumar ás well as by Hemangini and 
her sons and daughter. The learned 
District Judge, by his jadgment dated 
March 29, 1934, held in favour of Damodar 
Das and allowed both the applications. There 
were appeals taken against this decision 
to this Court by Raj Kumar Das and these 
appeals (viz. F. A. Nos: 8% and 84of 1934) 
were heard and disposed of by D. N. Mitter 
and M, C. Ghose, JJ. on February 4, 1937. 
The learned Judges set aside the judgment 
of the District Judge and sent both the 
cases back for re-hearing on the ground 
that the deity who was the principal 
legatee under the first will was not properly 
represented in the proceedings, It was 
directed that the Court should appoint a 
proper guardian for the deity and allow 
him to contest the probate proceeding. 
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After the. cases went back, Mr Prodyumna 
Kumar Sen was appointed guardian of 
the idol, and fresh objection was filed on 
its behalf. Most of the witnesses who had 
been examined before, were produced and 
cross-examined on behalf of the idol. The 
idol also led additional evidence in the 
shape cof examining Mr. Sanat .Kumar 
Ohatterjee, an officer in the Stationery 
Department of the Government, to show 
that the firat page of the will was a sub- 
sequent fabrication; the water-mark on the 
sheet showing that the paper did not 
exist at the date when the will purported 
to be executed. The District Judge by 
his judgment dated December 23, 1937, 
dismissed both the applications where- 
upon the petitioners have preferred these 
appeals. 

The only point in controversy in both the 
appeals is, as to whether or not the alleged 
second will of Joyram was a valid testa- 
mentary document duly executed by a free 
and capable testator. If this question is 
answered in the affirmative, the appellants 
are not only entitled to letters of ad- 
ministration in respect of the second will, 
but the grant of probate in respect of the 
first will must be revoked. On the other 
hand, if a negative answer is given to this 
question both the applications of the ap- 
pellints must be dismissed. Now, it is not 
disputed by the respondents before us, 
that the alleged second will of Joyram was 
in existence at the date of the death of 
Joyram or rather at the date when it 
purpoted to be executed. It is not a 
document which was fabricated subsequent- 
4y.. Their case is that a ceremony of 


execution was gone through and the 
document was brought into existence 
actually on September 17, 1927. It was 
not, however, according to them a will of 
Joyram, It was the will of the sons 
prepared at their instance and for their 


benefit and with the assistance of scme of 
their friends and dependants, they manag- 
ed to stage a show cfexecution and attes- 
tation though the testator hud no testa- 
mentary capacity and neither could 
nor did comprehend what the document was; 
It is true that the sons acted upon the 
second will and made use ofit for the pur- 
pose of borrowing money from others for 
some years after thetestator’s death. But 
that, it is said, was quite in accordance with 
their ‘plan andthe circumstances that the 
sons acted upon the will is not at all 
material to prove that it was genuine, 
The last contention is undoubtedly sound, 
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but I think that though the conduct of the. 
sons is not much relevantin this connec- 

tion yet some weight might be attached - 
to the conduct of the executor under the first 

will. 

Raj Chandra Das, the executor under the 
firat will, did not apply for probate till five 
years after the testator's death. He says 
tbat he was at Brindaban and the reason 
why he did n:t apply for probate earlier 
was that the sons did not pay him the 
expenses, But he says at the same time. 
that he was paying the costs of probate eut 
of his own pocket. The application for 
probate was necessary to file a claim in the 
execution case started by Abdul Majid, 
The fact that the sons had been mortgaging 
several immovable properties left ‘by 
Joyram was too well-known, and it is some- 
what strange that Raj Kumar, whose inten- 
tion, as he says, was to prevent waste by ` 
the song, did not care to come in and apply 
for probate earlier. A suspicion is also 
raised by the fact that on January 7, 1931, 
two of the executors under the second will, 
viz. Mohendra and Dayadra filed two sworn 
declarations in Oourt, declaring that they ' 
would never apply for probate of that will, 
If the sons were really behind this move, it 
is apparent that having taken as much 
advantage as they could of the second will, . 
they wanted to give it a decent burial and 
a way was being prepared to bring in the: 
first will which alone could save the 
properties mortgaged or attached from the 
clutches of creditors. As neither of these 
persons have come forward to depose in the 
case in spite of strenuous efforts by the’ 
petitioners, it is difficult to say what exactly 
was behind the declarations which they 
made. It cannot be denied that Mohendra 
at any rate admitted the execution of the 
second will in his application for probate, 
of the same, 

Before I turn to the evidence relating to 
execution of the will and the presence or 
absence of testamentary capacity in the, 
testator, it would be convenient to look at 
the provisions of the second will as com- 
pared with those of the first To me, it 
Seems that the provisions of the second will 
are quite natural and the changes are 
necessary in view of the altered state of 
circumstance since the first will was exe- 
cuted. The first wife of Joyram had died 
already and hence a legacy was given to 
Hemangini by the second will and not to 
tbe first wife. The idol Shamsundar Jew 
had been brought down from Navadwipa 
and the second will makes the dedication: 
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in favour of both the deities and not to 
Giridhari Jew alone. Rupees 2.000 were 
set apart for education expenses of the 
minor son, The material change was that 
some of the properties which were made 
debutter by the first will were given to the 
sons by the second. Raj Chandra says that 
the business of Joyram which was the only 
valuable movable property had dwindled 
down very much during the lást five years 
of his life. It seems to me to be very 
natural that having regard tothe declining 
state of his business, the testator thought 
it proper to bequeath some of the immove 
able properties to his sons. If the business 
failed they had nothing else to fall back 
upon and it might be necessary to raise 
money for carrying on the karbar itself. I 
am not impressed by the argument advanc- 
ed on behalf of the respondents that 
Joyram, a religious man as he was, could 
not think of taking back some of the pro- 


perlies which were already given to the 


deity. 

In the first place, a gift by a will is not 
effective till the death. Even assuming 
that there was a mental dedication, it 
appears that the testator himself found it 
necessary to sell some of the properties that 
were made debutter by the first will, before 
his death, Two deeds of sale of the year 1924 
in respect of some of the immovable 
properties have been mads exhibits in 
this case: vide Exs. 23 and 32, and they 
strengthen the view that after the execution 
of the first will conditions had changed 
which induced the testator to alter his plan 
of making all his immovable properties 
debutter. The other argument which found 
favour with the District Judge, is that the 
testator was not in good terms with his 
sons and as one of hissons was mentally 
defective, he could not have any reason for 
altering the debutter. I don't think that 
this contention has much weight. As the 
karbar was not expected to bring much 
income, some of the immovable properties 
were given to the sons. The fact that the 
eldest son was mentally defective. and the 
youngest was a minor could not possibly 
affect the situation. The second son indeed 
was once implicated in a criminal case, but 
it does not appear thatthe father had lost 
his natural affection for this son. The story 
of Heamangini, that this son was turned 
out of the house, does not appear to be a 
credible one, After all, the {sons were all 
treated alike, and no distinction was made 
between one son and another in the first 
will of Joyram.-As the debutter created 
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by the first will was an absolute debutter, I 
fail to see, how: the sons who were made 


shebaits could derive any substantial 
secular benefit from the debutter pros 
perties. 


Coming now to the evidence relating to 
execution of the will, it is undoubtedly 
true as was contendel by Dr. Basak, that 
the appallant had to e:counter a great diffe 
culty in the way of producing the attesting 
witnesses before the Court. Many of them, 
including the scribe, did not appear even 
after issue of warrants, Those who came 
and deposed were unwilling witnesses and 
some turned positively hostile. The burden 
of proving due execution of the will is 
alwayson the propounder, and the burden 
is not lessened by the fact that the pro- 
pounder is a stranger tothe family and the 
attesting witnesses are men of ths opposite 
camp. ‘Che Oourtisof course compatent to 
disregird the testimony of some of the 
attesting witnesses and pronounce in favour 
of the will, if itis satisfied from the evi- 
dence collectively or from the circumstances 
of the case, that the requirements of law 
have been complied with and that the wit- 
nesses who had spoken against the will had 
not spoken the truth: vide Brahma Dutt 
Chaudan Bibi (4). (After examining some 
evidence his Lordships proceeded further), 
If the story of the draft is accepted, and: 
there is no reason why it should not be 
accepted. there remains no doubt that the 
will was really the will of Joyram. Radhika 
Mohan Datt is the last witness whose evie 
dence is meterial on the point. He wag 
present whea the will was beigg written 
by Raman Behari and he saw the testator 
putting his mark. He himself as well aa 
Dr. Baikuntha and Hem Obandra, also siga- 
ed the will as attesting witnesses. On being 
asked about the mental condition of the tes- 
tator the witness says nothing definite, 
He could not say whether he had intelli- 
gence ot not though he was not unconscious, 
and adds thathad he not iatelligence, he 
would never have executed a will. [think this 
witness corroborates the story of execution 
and attestation as given by Basanta, and 
his evidence does not show that the testa» 
tor had no testamentary capacity. 

If, as [ have said above, the will is a 
natural one, and due execution is proved, 
testamentary capacity is ordinarily presume 
ed. None ofthe attesting witnesses, include 
ing the family doctor, says anything from 
which it can be inferred that the testator 

oo R 1916 Oal 374; 41 Ind, Oas. 686; 200 W 
N 192. = 
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had no clear idea of the extent of'his pro- 
perty or the claims of those who were entitl- 
ed tobis bounty. The beneficiaries with 
certain minor exceptions were the same as 
in the earlier will, and.if the testator had 
the first willin his mind, the few changes 
that’ were intrcduced by the second will 
did not at all make it a complicated instra- 
ment which a man of his age even though 
suffering frcm illness could cot comprehend, 
Besides, the objector’s specific case was that 
the testator was unconscious, and this I 
think has not been established by any re- 
liable evidence. The evidence of Hemangini 
on this point is not worth acceptance. That 
the -testator had testamentary capacity is 
also proved by a deed of gift which was 
executed after this will. I cannot agree 
with the learned Advocate for tLe respond- 
ent that the deed of the gift was manufac- 
tured after the death of Joyram and it was 
the result of Kala's blackmailing. The 
document was admitted in evidence under 
s. 89, Evidence Act, and unless there js 
something to the contrary proved by proper 
evidence, we must presume that it was pro» 
perly -executed and attested. There is 
nothing unnatural in this.deed. The small 
plot of land at Navadwipa was lying vacant 
and it was given to one of the sons of the 
donor. The result is that.T -do not agree 
with the view taken by the learned Judge, 
and in my opinion, the evidence and cir- 
cumstances of the case do establish that 
the second will was duly executed and 
attested and was the work of a free and 
capable testator, Ordinarily I would have 
been reluctant to disagree with the trial 
Court on questicns’ of fact which depend 
mainly on oral evidence, but here the major 
portion of the evidence was recorded not 
by Mr. Younie against whose judgment the 
present appeals have been laid, but by Mr, 
Masib, who actually pronounced his deci- 
sion in favour of the propounder, Mr, 
Younie had before him, the witnesses only 
when they were croes-examjned on behalf 
of the idol. wes 
Then there remains another question, as 
to whether, having regard to the finding of 
the trial Court which has not been chal- 
lenged in appeal, that the first page of the 
will, as it is before the Oourt, is not 
genuine, We can grant letters of administra- 
tion in respect of the will either in whole 
orin part. It can now be taken to be 
proved, that the first page of the original 
willhas been tampered with and a new 
page was substituted in its place. Dr. Basak 
on behalf of the appellants argues that even 
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if the first page of the willisleft out, he is 
entitled to probate in respect of the remain- 
ing sheets of the willabout whish ibere is 
no dispute, and relies upon the decision in 
Sugden v. Lord St. Leonards (2). It was 
beld by Cockburn, O. J. in that case, and 
this was agreed to by Sir George Jessel, 
M, R.o that if all the contents of a lost 
will are not before the Court, probate should 
be allowed of that which it has, so long as 
it is salisfed that it has the substantial part 
of the will made out. This case was discus- 
sed and considered in Woodward v. Gaul- 
stone (3). There the only part of the will 
with regard to which convincing evidence 
was available was the residuary clause 
and nothing was known about the legacies. 
In such a case, it was held, the principle 
in Sugden v. Lord St. Leonards (2), cannot 
be made applicable. Thoughthere is no 
statutory provision covering such cases in 
the Succession Act, the principle in Sugden 
v. Lord St. Leonards (2), together with the 
qualification as indicated in Woodward v. 
Goulstone (3), has been held to be appli- 
cable in India: Vide Kedar Nath v. Sarojini 
Dasi (1). Inthe case before us, the four 
sheets of the will, about the genuineness 
cf which no question can arise, contain 
complete disposition of all the properties 
of the testator save and except those which 
are described in Sch. (1). We know for 
certain what the properties in Sch. (I) 
are and therefore there is uo difficulty in 
saying that we have got here a substantial 
part of the will and the legacies mentioned 
there are not in any way depondant on 
the gift of Sch. (I) properties. 

But I think, we can go further in this 
case, and say that the contents of the first 
page are sufficiently established by other 
evidence. The second page of the will begins 
with the latter portion of para (2). Paras 
graph l and a part of para. 2 therefore are 
wanting. From the reat of the will the con“ 
clusion is irresistible that para. 1 contained 
a disposition of Beb. (I) properties. We think 
that the cvidence of Surendra who carried 
the instructions of the testator to the 
Pleader Rajendra Das makes it clear that 
the first page of the willasit now stands 
isa reproduction of the first page of the 
original will, subject to this, that the pre- 
sent sheet does not contain any clause 
regarding the revocation of the previous 
will which the original sheet did. The 
internal evidence also shows that the first 
page contained a disposition of Soh. (I) 
Properties in favour of the deities. We hold 
therefore that both the appeals should suc- 
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ceed. The petitioners are entitled to let- 
ters of administration with a copy annexed 
of the willof. Joyram dated September 
17, 1927, and the first page of the will must 
be taken tobe the first page of Ex. (1) 
with an additional clause that the previous 
will of 1912 had been revoked by this will. 
The probate granted to Raj Kumar in res- 
pert of the first will must be revoked. 


D. Appeals allowed. 
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GAURI SHANKAR—PLAINTIPE— 
RESPONDENT 
Transfer of Property Act (IV of 1882), s. 111 (g) 
—Forfeiture—Essentiala—Lessor, if must give notice 
to lessee—Second appeal—Question of law can be 


raised. 

Under s. 111 (g), ‘Transfer of Property Act, 
in order to work a complete forfeiture, -it 
is not only that the -lessee should have 


renounced his character as such but the lessor should 
have given notice in writing to the lessee of his 
intention to determine the lease. 

A plea of law, which goes to the very root of the 
case, can be entertained in second appeal. The 
Oficial Liquidator of M. B. Moola Sons, Ltd. v. 
Perin R. Burjorjee (1), relied on. 


S. J. A. against the decree of the Addis- 


tional Civil Judge, Lucknow, dated Decem- 
ber 10, 1936, upholding the decree of the 
Muni South, Lucknow, dated September 
30, 1936. 


Mr. D. N.Bhattacharji, for the Appellant. 
Mr. B- P, Misra, for the Respondent. 


Judgment.— This is the defendant's 
appeal arising out of a suit for ejectment 
brought against him by the plaintiff-respon- 
dent on the allegation that the defendant 
was holding the land insuit as his lessee and 
the lease was determined by forfeiture on 
the ground that the lessee had renounced 
his character as such by setting up a title in 
himself. The Courts below have decreed 
the guit. 

In second appeal before me it has been 
argued that in order to work a complete 
forfeiture it is not only that the lessee 
should have renounced his character as 
such but the lessor should have given 
a0tice in writing to the lessee of his inten» 
tion to determine the lease, No such notice 
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was given’ and, therefore, it is argued that 
the suit wag not maintainable. 

The. other contention put forward on 
behalf of the appellant is that the plaintiff 
failed to prove his title. 

It is admitted that if the relationship 
between the parties is that of leseor and 
lessee then the case would be governed by 
the provisions of s. 111, el. (gè of the Transe 
fer of Property Act as amended in 1929. 

I have heard the learned Counsel for the 
parties. I am. of opinion that the first 
contention raised by the learned Counsel 
for the appellant must prevail. Sec- 
tion 111 (g) rung as follows : 

“A Jeags of immovable property determines—(g) by 
forfeiture, that is to say,—(1) in case the lessee breaks 
an express condition which provides that, on breach 
thereof the leseor may re-enter * * * or (2) in case 
the lessee renounces his: character as such by setting 
up atitle ina third person or by claiming title in 
himself; or (3) the lessee is adjudicated an insolvent 
and the lease provides that the lessor may re-enter 
on the happening of such event; andin any of these 
cases the lessor or his transferee gives notice in 
writing to the lessee of his intention to determine 
the lease ;” EA 

A perusal of the last sentence will show 
that the giving of, notice in writing is an 
essential condition- of forfeiture taking 
effect in law. Iú- fact the act of lessee 
renouncing his character as such makes 
the lease only’ voidable, that is, gives the 
lessor a right .to avoid the lease but the 
lessor is not entitled to take possession 
until he actually avoids the lease by 
issuing a notice in writing as set forth in 
the last sentence in cl. (g) of s.111 of the 
Transfer of Property Act. My opinion 
which is based entirely upon the language 


. of the enactment referred to above is that 


a lessor cannot file a suit for ejectment 
until after he has given notice because till 
then the relationship of lessor and lessee 
subsists. 

On behalf of the respondent it is cone 
tended that the above plea is a new one 
and raises a question of fact and should 
not be permitted in second appeal. The 
plea, in my opinion, -is' a pure plea of law 
and I am of opinion that in order to entitle 
him to a decree for ejectment, it was neces- 
sary for the plaintiff to set up definitely 
in his plaint a case to the effect that he 
bad complied with the provisions of law 
by issuing a notice. A plea of law, like 
the present one, which goes to the very 
root of the case, can be entertained in 
second appeal. The plea of law in the 
present case arises upon the allegations in 
the plaint itself and upon the record cf the 
case and I consider that it is not only 
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competent but expedient in thé interesis 
of justice to entertain such a plea (Vide 
The Official Liquidator of M. E. Moola Sons, 
Ltd. v. Perin R. Burjorjee, A.I R. 1932 
P.O 118) (1). ‘ 
On the view expressed by me above it 
must be held that the anit as framed was 
not maintainable, It is not necessary to 
decide the other point raised by the learned 
-Counsel for the appellant. A 
The result is that the appeal is allowed, 
the decree passed by the Courts below ig 
reversed, the suit filed by the respondent ig 
dismissed with costs throughout. 


Bs: 
(A) A I R1933 PO] 

W N 677: §50'L J $62: 10 R %43; 34 Bom. L R 

1091; (1939) MW N 

706; 36 L W 75;83 M L 713190 W N 930; Ind. 

Rul. (1933) P O 151 (PO), 





MADRAS HIGH COURT 
Second Civil Appeal No. 968 of 1934 
October 24, 1938 

i WansworTs, J. 

OHERUTTY AND ANOTNER— APPHLLANTA 
versus 
NAGAMPARAMBIL RAVU AND 0OTARRS 
—RESPONDENTS 

Hindu Law—Maintenance — Daughter—Mainte. 
nance dented to daughter during lifetime of her father 
—If can file suit directly against manager of 
joint famtly— Proper course for her to be followed, 
stated—Minor co-parcener—Maintenance, denied to 
him—In suit by him for maintenance he musi 
make also alternative claim for partition—Minor 
co-parcener, whether can claim maintenance without 
making alternative claim for partition. 

_A “daughter, during the lifetime of her father ig 
not entitled to bring a euit directly against the 
manager ofthe joint family property, ignoring the 
fact that the primary responsibility for her main- 
tenance is. upon the father and his properties, both 
joint and separate. The proper course for a 
daughter to adopt, if during the lifetime of her 
father, she has been denied maintenance, is not to 
bring a suit for maintenance against the manager 
of the joint family, but to bring a suit against 
her father claiming maintenance out of his pro- 
perties, joint and separate. After she has got her 
decree, she may, if necessary, enforce it by the 
sale of her father's share in the joint family proper- 
ties. This would presumably leadto a proper parti- 


tion in which the rights of each branch of the 
family could be equitably worked out. 
A Go-parcener cannot claim maintenance if he 


is entitled to claim partition. But although it 
cannot be said that in no ciroumstances can 
a Oourt give a decree for maintenance against the 
family properties in favour of the minor co-parce- 
ner, yet in the vast majority of cases, where the 
circumstances would justify a decree for mainte- 
nance, they would also justify a decree for parti- 
tion and sgo it should open to the Oourt to 
pass that decree which the Court thinks best in 
the intereste of the minor whose rights have been 
denied. From this, it follows that a minor qo- 
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parcener who has been denied maintenance and ' 
wishes to claim maintenance should bring his suit 
in the alternative claiming partition or mainte- 
nance asthe Court thinks fit, unless his guardian 
decides to adopt the usual form of a suit claiming 
partition inthe property. Bhagwan Singh v. Kawal 
Kaur (2) and Ramdas v. Lachman Das (3), dis- 
tingaished. fp 27, col. 2) 

[Quaere.—It is very much doubtful whether a minor 
co-parcener hasa right toclaim maintenance with- 
out at least putting it within the power of the 
Oourt to give the ordinary relief of partition 
should the Court think fit]. 

of the Sub- 


8. O. A. against the decres 
Judge, South Malabar at Oalicat in A..8. 
No. 176 of 1931. 


Mr, K. P Ramkrishna Ayyar, for the 
Appellants. 
Mr, K. Subramanian, for the Respon- 


dents. 


Judgment.—This appeal arises out of 
a suit brought by plaintiff No. 1, his wife 
(plaintiff No. 2), his son . (plaintiff No. 3) 
and his daughter (plaintiff No.-4), against 
the defendants who represent a collateral - 
branch of the same family, claiming arrears 
of maintenance, on the basis that the 
family is undivided. The lower Appellate 
Court, though it expressed a very strong 
opinion that the family was not undivided, 
unfortunately gave no finding onthe sube 
jeot and the whole suit was dismissed on 
the ground that a co-parcener cannot claim + 
maintenance, but should sue for partition, 
This decision overlooks the fact that 
neither plaintiff No. 2 nor plaintiff No. 4 
are co-parceners, one being the wife and 
the other the daughter of a co-parcener. 
There is no appeal by plaintiffs Nos. 1 and 
2. The appeal is preferred only by 


‘plaintiff No. 3 (the son) and plaintiff No.4 


(the daughter). Tne contention in appeal 
based on the observations of the Privy 
Council in Rama Rao v. Rajah of Pittapur 
(1) at p. 184 is that the son is entitled 
to be maintained out of the joint family 
property because he is a co-parcener and 
that the daughter is entitled to be main- 
tained out of the joint family. property, 
because she isa female member of the 
family whom the family is obliged to 
maintain until her marriage. The grounds 
on which the claim ig made are therefore 
differentin the case of the son from those 
in the case of the daughter, As to the 
claim of the sop, it is,I think, undoubtedly 
the ordinary rule that a oo-parcener cannot 

(DAM 778, at p.184; 47 Ind. Oas,854; AR 1918 
PO 81: 451 A 148; 35M L J 399: 94 M LT 3276; 16 A 
1, J 833: 38 OL J 428; 5 P L W 267; 20 Bom, LR 1056; 
23 O WN 173; (1918; M W N 922 (P 0.) i 
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claim maintenance if he is entitled to 
claim partition. Objection has been taken 
on the ground that the authorities quoted 
in the text-books in support of this proposi- 
tion areall Bombay authorities. But the 
proposition ia stated both by Mr. Mayne 
and Sir Dinshaw Mulla in general terms and 
no Madras authority to the contrary has 
been quoted before me. 

Mr. Ramkrishna Iyyar has quoted two 
Lahore cases, one which is that in 
Bhagwan Singh v. Kawal Kaur (2) where 
a widow claiming maintenance for herself 
and her minor son and daughter was 
given a decree against assets of the joint 
family, comprising a certain allowance for 
the widow and an additional sum for each 
of the minor children. In this case, the 
learned Judges did not consider the ques- 
tion whether the minor boy should or should 
not have brought a suit for partition and 
the fact that he had rights as a co-parcener 
as distinct from his rights as a minor 
entitled to maintenance is not referred to, 
The other case quoted is that in Ramdas 
v. Lachman Das (3) which was a case 
in which two grandsons sued their grand- 
father for maintenance during the lifetime 
of their father. It was observed that 
the grandfather's liability for maintenance 
arose only owing to the possession of joint 
family properties in his hands, This was 
of importance as affecting the question of 
jurisdiction which was the question actually 
decided in that case and no decision was 
given onthe merits of the suit which was 
remanded for disposal in the light of the 
decision on the jurisdiction question. I 
do not think this can be treated as an 
authority for the proposition that the sons 


can get a decree for maintenance against. 


the manager of the family during the 
lifetime of their father without claiming 


a partition. The argument which has the’ 


greatest force with reference to the claim 
of the son rests onthe fact that the minor 
son's right to claim partition is mot an 
absolute right, whereas he has an absolute 
right to be maintained out cf the family 
property—at any rate, tothe extent of his 
share; and it is argued that if he can claim 
partition only in circumstances which 
make jt necessary to dividethe family 
property in hisinterests, there would be no 
remedy for the refusal of maintenance in 
circumstances which do not make the 


(2)A I R1927 Lah. 280; 101 Ind. Oas. 201;8 L 
360; 88 P L R 201;9 LLJ 117. 
; Ko AIR1936 Lah. 853; 169 Ind. Oes; 321; 9R L 
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partition desirable in his interests. I do 
not think it necessary for me for the 


purpose of the present case to lay down 


that in no Gir¢umstances could a Uourt 
give a decree for maintenance against the 
family properties in favour of the minor 
co-parcener. Butit does appear to me 
that in the vast majority of cases where the 
Circumstances would justify a decree for 
maintenance, they would also justify a decree 
for partition and it should, in my opinion 
be open to the Court to pass that decree 
which the Court thinks best in the interests 
of the minor whose rights have been denied, 
From this it seems to me to follow that a 
minor co-parcener who has been denied 
maintenance and wishes to claim main- 
tepance should bring hissuit in the alter- 
native claiming partition or maintenance as 
the Court thinks fit, unless his guardian 
decides to adopt the usual form of a suit 
claiming partition in ths property. I doubt 
very much whether a minor co-parcener 
has a right to claim maintenance without 
at least putting it within the power of 
the Court togive the ordinary relief of 
partition should the Oourt think fit, It 
seems to me obvious that a claim for 
separate maintenance by a Co-parcener 
without any partition is likely to lead 
togreat complications in any subsequent 
working out of his right to partition. 

With reference to the claim of the 
daughter, I doubt very much whether 
the daughter during the lifetime of her 
father is entitled to bring a suit directly 
against the manager of the joint family 
property, ignoring the fact that the primary 
responsibility for her maintenance is upon 
the father and his properties, both joint 
and separate. In the present case, we have 
the curious position of the father and the 
daughter joining together to sue the 
manager forthe daughter's maintenance. 
A daugbter whose father isa member of a 
joint Hindu family has a right to be main- 
tained by her father and out of his share 
in the joint family property. To allow her 
to get a decree directly against the 
manager of the joint family property 
would, in my opinion, be to create a situas- 
tion which would almost certuinly lead to 
complications and probably to injustice. 
Her maintenance would have to be charged 
on aparticular item. That item might 
well be sold in execution of her decree. 
If that weredone, would the fathar be 
allowed at a subsequent partition to take 
his full share of the balance of the joint 
family properties, ignoring the fact, that 


28 


one item had been taken away to satisfy 
a liability which is primarily his own It 
fe suggested that a decree could be given 
andthe charge could be made subject toa 
proviso that ifit were realized, the item 
of property sold should ba treated as part 
of the share of the father. Itdces not 
seem tome practicable tomake any such 
provision which would have the effect 
, of altempting a partial partition. It 
seems tome that the proper course for 
a daaghter to adopt if, during the life- 
time of her father, she has been denied 
maintenance, is not to bring a suit for 
msintenance against the manager of the 
joint family, but to bring a suit against 
her father claiming maintenance out of his 
properties, joint and separate. After she 
bas got her decree, she may, if necessary, 
enforce it by the sale of her father's share 
in the joint family properties. This would 
Presumably lead to a proper partition 
in which the rights of each branch of the 
family could be equitably worked out. 
Seeing that the daughter's right is pri- 
-marily against her father’s share and 
that isa right which is derived from him, 
I do not consider that she should be allowed 
to bring asuit directly against the person 
in charge of the family properties, instead 
of proceeding against the person who is 
primarily responsible for her maintenance 
and whose share in the family properties is 
ultimately liable. In the result, therefore, 
I dismiss the appeal with costs, Leave to 
appeal granted. 


NB, Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


First Appeal No. 53 of 1935 
August 22, 1938 
; Lons AND WasTon, Jd. 

VIRBHANDAS SHAMSING AND orames— 

APPRLLAanTs 
versus 

DASUMAL KESHOWDAS AND OTARRS— 
RESPONDENT 

Transfer of Property Act (IV of 1882, as. 3,5, 130 
—Diasolution of partnership—Oertain partners paid 
off and in return assigning their interest in assets 

partnership to remaining partnera — Whether 
amounts to transfer of property— Assignment to those 
remaining partners of debts due to firm can only be 
made by writing signed by other partners, 

The definition of “transfer of property” is enffici- 
ently wide to cover cases in which on dissolution of a 
partnership, certain partners are paid off and in 
return, give up or assign their interests in the assets 
ofthe partnership. Where those partners arrange 
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that the remaining partners are to be entitled tothe 
debts due to the firm, such an arrangement amounts ~ 
to atransfer of an actionable claim, and undere 130, 
Tranafer of Property Act, such a transfer contd be 
made only by a writing signed by the other partners, 
Brijmohan v. Mahabeer (1) and Maulibai v. Shewaram 
Menghra}(?), distinguished 

Mr. Dipchand Chandumal for the Appel- 
lants. 


Mr. Srikishindas H. Lulla, for the Res- 
pondents. 


Weston, J.—The facts leading to this 
litigation are as follows : Snit No. 62 of 1931 
in the Oourt of the First Olass Sub-Judge, 
Sukkur. wes filed inthe name of the firm 
of Virbhandas Shamsing of Sukkur, said to 
have been already diasolvad, by two partners 
OChangomal and Seormal against another 
frm Dasumal Keshowdas cof Pir Jo 
Goth through nine persons. The defendant 
partners are said to be the descendants of 
one Tsakhandas and to hava formed a joint 
family business among themselves. Although 
in the plaint it is suggested that defendants 
were the only partners of the firm of 
Dasumal Keshowdas it was pleaded by 
defendants that. there were also certain 
other partners in this frm. The nine defan- 
dants were also concerned in the plaintiff 
firm of Virbhandas Shamsing and it ap- 
pears that this firm of Virbhandas Sham- 
sing was made up of the two plaintiffs, the 
nine defendants and three other persons, 
who were not made parties to the suit, as 
partners, Thisis not stated in the plaint 
but was disclosed by plaintiffs following an 
application by defendants under O. XXX, 
r. 2, Oivil Procedure Code, 1908. The 
case of plaintifis was that the firm of Vir- 
bhandas Shamsing was dissolved on October 
30, 1930, and that a balance sheet or 
potamel was drawn up at that time. The 
two plaintiffs then took on the business with 
its assets and liabilities andthe other 
partners then ceased to have any connection 
with the firm. The firm of Dasumal 
Keshowdas, as such, had had dealings with 
the firm of Virbhandas Shamsing and on 
the date of the dissolution of the latter firm, 
owed it an amount of aboot Rs, 15,000. The 
present suit therefore filed originally, as 
has been stated, in tLe name of the firm of 
Virbhandas Shamsing was for the recovery 
of this amount of Rs. 15,000 from the firm of 
Dasumal Keshowdas, 

Defendants among other defences pleaded 
that the suit was not maintainable and that 
as plaintiff's frm had been dissolved, all the 
partners «f that firm was necessary parties 
to the suit. After written statements were 
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filed plaintiffs Changomal and Seoomal ap- 
plied to amend tke plaint by striking out 
the firm of Virbhandas Shameing and con- 
tinuing the sait themselves in their personal 
capacity, Theapplication was allowed and 
an amendment made. The learned Subordi- 
nate Judge held that on the evidence it 
was proved that there had been dissolution 
of the partnership of Virbhandas Shamsing 

, and that plaintiffs had taken up the assets 
and liabilities of the partnership. He held, 
however, that asthe suit was by plaintiffs 
in their individual capacity as assignees of 
the gutstandings of the firm of Virbhandas 
Shamsing, this assignment of the debt due 
to the firm could only be made under 8. 130, 
Transfer of Property Act, by means of an 
instrumentin writing signed by the trans- 
ferors or their duly authorized agents. As 
there was no such instrument, he has dis- 
missed the suit with costs, 

Plaintiffs appeal and it is contended by 
Mr. Dipchand on their behalf, firstly, that 
no document in writing was necessary in 
order to give plaintiffs a right to sue fora 
debt due tothe firm, and secondly, in the 
altnernaltive that even if a document in 
writing is necessary, yet such a document 
exisis by reason of the potamel drawn up 
at_the time of dissolution of the partnership. 
In view of the amendment of the plaint, it is 
no longer necessary to consider whether, 
although the firm of Virbhandas Sbhamsing 
had ceased to exiat, the suit by Changomal 
and Seoomalin the name of the firm was 
not maintainable in view of the fact that 
the firm existed and these persons were 
partners when the cause of action accrued. 
Plaintiffs probably in view of the provi- 
sions of O. XXX, r. 9, have chcsen to base 
their case upon the arrangements said to 
have been made at the dissolution - of 
partnership. 

We would remark that the evidence that 
the arrangement pleaded was accepted by all 
partners appears to us very unsatisfactory. 
It is admitted that there were partners 
other than plaintiffs and defendants, but 
we have not been able to find evidence that 
these other partners who are not pariies to 
the guit were consulted about or accepted 
the arrangements said to have been made. 
On this ground alone we think that plain- 
tiffs must fail. Assuming, however, that 
the arrangement was proved that all the 
partners agreed that Changomal and 
Seoomal were to be entitled to the suit 
debt, inour view such an arrangement 
amounts to a transfer of an actionable 
claim, and under 8, 180, Transfer of 
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Property Act, such a transfer could be made 
only by a writing signed by the other 
partners. That the suit debt is an action- 
able claim appears from the definition in 
a, 3, Transfer of Property Act. Section 5 
of the same Act, defines transfer of property 
as an act by which a person conveys pro» 
perty to one or more persons or to himself, 
Mr. Dipchand has relied upon certain cases 
of joint Hindu family businesses such as 
Brijmohan v. Mahabeer (1), in which it was 
held that in a Mitakshara joint family busi- 
ness no assignment is necessary when a 
co-parcener retires from membership of 
the family business. But we do not think 
that these cases can be applied to other 
partnerships. In ourview the definition of 
transfer of property is sufficiently wide to 
cover cases in which on dissolution of a 
partnership, certain partners are paid cff, 
and in return, give up or assign their ine 
terests in ‘the assets of the partnership. In 
England when a change in a firm has 
occurred assignment of the debts of the 
old firm in the new firm is necessary if the 
new firm wishes to sue to recover these 
debts: vide Lindley on Partnership, 
10th Edn., p 359. In the present case, we 
unders!and that partners other than plain- 
tiffs were given cash credite in consideration 
of their giving all rights inthe assets of the 
firm. ‘This being so, we hold that s, 130, 
Transfer .of Property Act, requires that the 
acquisition by plaintiffs or the assignment 
to plaintiffs of the actionable claim now 
in suit could not be effected except by a 
document in writing signed by the other 
partners. ` 

Mr. Dipchand has relied upon the ruling 
of this Court reported in Multbai v. -Shewa- 
ram Menghraj (2), which is said tolay down 
that s. 130, Transfer of Property Act, is not 
exhaustive of all methods of devolution of 
interest. This was a case where there had 
been a devolution by a decreeof the Court 
but such a devolution is expressly saved 
from the operation of s. 130 by s. 2 (d) 
Transfer of Property Act, and this ruling 
cannot be taken to mean that devolutions 
other than those exempted from the operas 
tion of 8.130 are valid. It only remains to 
see whether in thepresent case the writing 
required by s. 130 exisis, No such writing 
appears on the record of the case, and for 
evidence of the existence of any such writ- 
ing we do not think we need go further 
than the statement of the plaintiff Chango- 


iG) 88 0 194; 168 Ind. Oas, 781; 40 O W N £08; 9 R O 
(9) A IR 1926 Bind 78; 90 Ind, Qas, 111, 
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mal when (at p. 16 of the paper-book) 
he says : “There were no signatures on the 
potamel.” The conclusion must be that no 
writing signed by other partnera was made 
to effect the assignment of the suit debt to 
the present plaintiffa. The suit as brought 
therefore was not maintainable. The 
appeal must fail and is dismissed with costs. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Appeals Nos. 151 and 249 of 1936 
December 13, 1938 
VaRADAOHARIAR AND ABDUR RAHMAN, JJ. 
SURATHU SITHARATHNAMMA— 
APPRLLANT 
DETSUS 
PILLARISETTI SESHAMMA AND ANOTHER 
— RESPONDENTS 

Court Fees Act (VII of 1870), a. 17—Sute by 
widow against persons claiming as legatees under 
her husband's will, for recovery of possession of 
his property on ground that he died tntestate— 


Alternative prayer for maintenance —Separate 
court-fee for alternative claim, if must be paid 
—Hindu Law—Maintenance—Widow—Proviston by 


husband in his will as regards maintenance to be 
granted to his widow, if deprives Court of power 
to fix reasonable maintenance — Mere fact that 
widow was living away from her husband during 
hia lifetime without any justifiable cause, whe- 
ther causes forfeiture of her right to maintenanes, 
Where a widow bringsa suitfor recovery of her 
husband's property alleging that he died intestate, 
inst pereona who claim to be legatees under 
will executed by her deceased husband with a 
prayer in the alternative for maintenance, the 
payment of court-fees for the higher olaim for 
posgession is sufficient to cover the alternative 
claim for maintenance as well, and no separate 
court-fee is payable for such alternative claim, [p. 
31, col. 1.) ; 
Any provision made by the hasband in his will 
as regards the wife's maintenance cannot be 
regarded as taking the matter ont of the Court's 
ower to fix a reasonable maintenance but can only 
be taken as a auggestion mide by the husband 
ag to what would be a reasonable provision for 
maintenance when the provision made by the hus- 
band in hia will for tho maintenance of his wife 
and minor.deughters appears to be inadequate, the 
Court has power to substitute a more reasonable 
provision, Promotha Nath Roy v Nagendrabala (1), 
Telied on. [ibid.] ” 
Obiler.—A widow does not forfeit her right to 
maintenance from her deceased husbands estate 
merely because she was living separate from her 
husband du1ing his lifetime without any justifying 
cause but not for any improper purpose, nor is 
she debarred from enforcing the right against the 
legatees from her husband, more espeoially so 
when the husband's conduct during his lifetime 
clearly shows that he never regarded his wife as 
having forfeited her claim to maintenance. Suram- 
palli Bangarcamma v. Surampaili Brambase (4), 
relied on, Naganna Naidu v. Lakshmi Debi (2), 
explained, Sankaramurthy v. Subbamma (3), dis- 
finguished, 4 
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As. against the decree of the Sub-Judge 
(Additional), Masulipatam, dated Decem- 
ber 9, 1935. 


Messrs, G. Lakshmanna and P, S. Rama- 
chandra Ayyar, for the Appellantin No. 249 
and for the Respondents in No. 161. 


Messra. P. V, Rajamannar and K. Subba 
Rao, for the Respondents in No. 249 and for 
the Appellants in No, 151, ` 


Varadachariar, J.—These appeals arise 
out of the same suit which related tə the 
estate of one Pillarisetti Batchi Venkata- 
rao Naidu who died at Masulipatam on 
November 17, 1932. Plaintiff No.1 is the 
junior wife of the deceased and plaintiff 
No. 2 is her minor daughter. The defendant 
is the daughter of the deceased by his pre- 
deceased senior wife, The main prayer in 
the plaint was for recovery of possession by 
the plaintiffs on the fooling that the deceased 
died intestate, As the defendant was set- 
ting up a will alleged to have been executed 
by the deceased on May 10, 1932, there 
wer® alternative prayers for maintenance, 
for the marriage expenses of plaintiff No, 2, 
eto; The defendant set up Ex, 1 as the will 
left by the deceased. The plaintiff denied 
its genuineness and contended that even if 
it had been executed by the decessed, it 
must have been got from him ata time 
when he was not of a sound disposing state 
of mind and as a result of undue and over- 
powering influence exercised by the defen- 
dant and those interested in her. The 
defendant denied these allegations. The will 
Ex. 1 contains certain provisions as regards 
the maintenance to be paid to the plaintiffs 
and the money to be paid for the marriage 
expenses of plaintiff No.2, The plaintiffs 
contended that even if the will was true and 
otherwise valid, these provisions 88 regards 
the maintenance, marriage expenses, etc, 
could not affect their right toa reasonable 
provision for: the same under Hindu Law. 
The learned Subordinate Judge held that 
Er. 1 was duly executed by the deceased 
in a sound disposing state of mind and was 
not brought about by any undue influence, 
He accordingly dismissed the suit so far as 
it claimed possession of the estate. He was 
however of opinion that the provisions in 
Ex. 1 as regards maintenance and marriage 
expenses to be paid to the plaintiffs were 
inadequate and unsubstantial and were not 
binding upon the plaintiffe. He was also of 
opinion that the security for the same proe 
vided by the will was of very little value, 
He accordingly enhanced the amounts paye 
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able to the plaintiffa under these heads and 
made better provisions for securing their 
payment. The plaintiffs have preferred 
A. 8. No. 249 of 1536 against this decree 
and the defendant has preferred A, 8. No. 
151 of 1936. 

So far as the claim for recovery of pos- 
sessions of the estate on the footing of 
intestacy is concerned, we see no reason to 
differ from the conclusion of the learned 
Subordinate Judge (His Lordship then 
discussed the evidence and proceeded). It 
only remains to deal with the alternative 
claim to maintenance and other payments 
The defendant in her appeal has contended 
that the lower Court has fixed the maine 
tenance too high, A question has also been 
raised in support of her appeal that, in the 
circumstances, the Court has no power to 
interfere with the provision made by the 
deceased in the will. The plaintiffs on the 
other hand have, in their appeal, claimed 
that a more liberal provision should be 
made for their maintenance and for the 
expenses of plaintiff No. 2's marriage. 
Having given to the contentions of both 
sides our best consideration, we see no 
reason to interfere wilh the rates fixed by 
the lower Court. 

On the question of law raised by Mr. 
Subba Rao on behalf of the defendant, he 
drew our attention to the conflicting obser- 
. vations of the two learned Judges of the 
Oalcutta High Court who took part in 
Promotha Nath Roy v. Nagendrabala (1). 
It happened in. that case that both the 
learned Judges agreed as to the prce 
priety of the provision that had actually 
been made in the will. The observations on 
. the general question were therefore obiter. 
Tt has not been disputed before us that if 
the husband had bequeathed his property 
ignoring the wife's claim to maintenance, 
_ Buch giving away will not affect the widow's 

claim to maintenance. If this isthe true 
legal“position, it appears to us that there is 
more to be said in favour of the view taken 
by Oox, J. in Promotha Nath Roy v. Nagen- 
drabala (1), that any provision made by 
the husband in his will as regards the 
wife's maintenance cannot be regarded 
as taking the matter out of the Oourt’s 
power to fix a reasonable maintenance 
but can only be taken as a suggestion 
made by the husband as to what 
would be a reasonable. provision for maine 
tenance, Mr.Subba Rao conceded that if 
the provision in the will was so unsubstan- 
„tial as practically to make it illusory, the 
(1) 120 W N 808;80LJ 489, . 
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Court might regard it asa fraudulent exere 
cise of the husband's power, if any, in the 
matter. Without using sach strong lang- 
uage, the learned Subordinate Judge, has 
in this case, held that the security provided 
in the will for the payment of maintenance 
to the plaintiffs is of very little value. 

‘It is no doubt true that for many years 
before the testator’s death, the husband 
and the wife had been living apart; but 
there are conflicting versions as to the 
reason forthe same. Fortunately, no im- 
proper motives bave been suggested for the 
plaintiff's living apart and it must be said 
to the credit of both the husband and the 
wife that in spite of all the strain involved 
on their good-will by such living apart, the 
husband never thought that the wife was 
no longer entitled to claim maintenance or 
by her conduct had forfeited it. Even dur- 


‘ing the time that he was ill, he took parti- 


cular care to see money sent to her every 
month for her maintenance and a provision 
has been made in the will on the same 
lines. While giving credit for this to the 
husband, we cannot help feeling that when 
it came to his making these provisions in 
the will, the eslrangement caused by such 
living apart has weighed his feelings far 
too much against the plaintiffs. The mere 
fact that during his lifetime he has been 
giving her Rs. 20 per mensem will not of 
itself establish that that was an adequate 
provision for all time, The first plamtif 
was day by day growing older and her 
father on whom she might at one time have 
relied was growing older too, On the other 
hand, plaintiff No, 2, as she was growing in 
age, would require greater expend ture to 
bring her up in a decent way befitting their 
position in society. There is again the fact 
that during his illness which was chronic 
and protracted, the husband had to spend 
large amounts on his own treatment and 
that might well have made it difficult for 
him to make a more liberal provision for 
the plaintiffs. But that necessity ceased 
with his death. In thess circumstances, we 
have come tothe conclusion that the pro- 
vision made by the deceased in his will in 
favour of the plaintiffs is inadequate and it 
is within the power of the Court to substi- 
tute a more reasonable provision. 

The learned Oounsel for the defendant 
next contended that by reason of plainte 
iff No. 1 living apart from her husband 
for so many years, she must be deemed 
to have forfeited her right to maintene 
ance and that a right to the same in 
these-circumstances cannot be enforced 
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-against the legatee from the husband. In 
support of this proposition, he relied on the 
decisions in Naganna Naidu v. Lakshmi 
Debi (2) and Sankaramurthy v. Subbamma 
(4). The point decided in Sankaramurthy 
v. Subbamma (3), does not now arise for 
decision. The learned Judges recognized 
the existence of a conflict of judicial opinion 
on the point then before them, namely the 
right of a daughter-in-law 
maintenance from a legatee who has taken 
the father-in-law's self-acquired property 
under a bequest. The decision proceeds 
on tha footing that the daughter-in-law 
had no legal right toclaim maintenance from 
the father-in-law during his lifetime. That 
is not the position here; because, subject to 
the defendant's argument as to forfeiture 
by reason of separate living, the plaintiffs 
undoubtedly had a legal right to claim 
-maintenance from the defendant's father. 
The decision of the Privy Oouncil in 
Naganna Naidu v. Lakshmi Debi (2), does 
not support the argument that a wife 
for ever forfeita her claim to maintenance 
by living away fromthe husband. Their 
Lordships were only dealing with a claim 
“ for arrears of maintenance claimed in 
-“xespect of a period during which the wife 
had been living away from the husband 
_» Without justifiable cause. No question 
“arose jn that case with reference to a 
‘claim for fulure maintenance. We have 
examined the record of that case and the 
judgment of the Subordinate Judgé explains 
why noclaim for future maintenance’had 
to be considered in that case. The wife 
did not there sue for future maintenance 
and as a matter of fact, her husband died 
two months after the institution of the 
suit. By the affirmation of the trial Oourt’s 
judgment, their Lordships ofthe Judicial 
‘Committes could not be taken to have 
negatived the wife's-right to-future main- 
tenance, because™the learned Subordinate 
Judge statéd.in that” case at the conclusion 
of his judgment that since the date of 
her husband's death, the plaintiff would 
certainly have been entitled to maintenance, 
Tt seems to us therefore safe to proceed 
on the footing that in Naganna Naidu v., 
-Lakshmi Debi (2), their Lordships did not 
pronounce an opinion on the question 
whether a-wife who, during her husband’s 
lifetime had lived apart from him without 


justifiable cause but for no improper 
(2) A I R1928 PO 187; 110 Ind. Oas, 30; 55ML J 
948; 38 L W105; 480L J AL FF 0) 
(3) A IR 1938 Mad 914; 179 Ind. Ons, 121;48 L W 
411; (1988) M WN 922; 11 R M 514; (1089) 1 M LJ 
$01; I L R1939) Mad, 242, 
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purpose forfeits her right to maintenance 


for all time or is merely prevented from’ 


clalming separate maintenance during the 
time that she is living apart. In Suram- 
palli Bangaramma v. Surampalli Brambaze 
(4), one of the learned Judges was clearly 
of opinion that it would merely be a case 
of suspension of the right and not a 
forefeiture. Even on this question, it is 
unnecessary in. the present case to express 
a definite opinion, because the husband’s 
conduct itself clearly showed that he never 
regarded the wife as having forfeited her 
claim to maintenance. As we have observ- 
ed already, he was, throughout his lifetime, 
remitting moneys to plaintiff No, 1 for the 
maintenance of herself and plaintiff No. 2 
and made wiiat he considered a suitable 
provision for the same in the will. The 
only question for decision therefore is as to 
the reasonableness of the provision that has 
been made by him. 

It was next contended by the learned 
Oounsel for the defendant that the lower 
Oou1t had overestimated the income from the 
Salt Factory and that the provision made 
by the lower Oourt in favour of the plaintiffs 
was much too onerous to the defendant. On 
the other hand, it has been contended by the 
learned Counsel for the plaintifs that the 
lower Courts esiimateof the income was 
undaly low and that the provision made by 
the lower Court is inadequate. We do not 
think there is any justification for the cons 
tention that the lower Court's estimate of 
the income is too high. It is trae that the 
testator contemplated the-possibility of the 
income sometimes going below Rs, 1,000; 
but the suit was actually tried three years 
after the testator’s death and tne defen- 
dant was in the best position to produce 
satisfactory materials to establish what the 
income was, Though we have held that the 
plaintiffs were not justified in suggesting 
any kind of conspiracy between D, W. No, 4 
and the defendant during the testator's 
lifetime to bring into existence the ‘will, 
Hix, 1, there can be little doubt that during 
the trial D. W. No. 4 has been doing his 
best to support the defendant's case. The 
reason given for the non-production of the 
factory accounts for the years 1932-33 and 
1933-3} is wholly unconvincing. The 
accounts -for 1934-35 have been produced. 
Mr. Lakshmanna has contended that even 
these accounts are not reliable because, 
according to him, the prices shown for the 
sale of salt are not true prices. The learned 
Subordinate Judge wag also of the opinion 

(4) 34} M 338; 18M L J 254, 
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that D. W. No. 4 and the defendant were 
estimating the income much too low. We 
think that the figure tixed by him is perhaps 
the safest estimate in the circumstances. 
On that basis we see no reason to differ from 
the rates fixed by him for the maintenance 
of the plaintiffs and for the expenses of 
plaintiff No. 2'g marriage. 

Ske result is that both the appeals 
must be dismissed with costs and the 
lower Court's decree confirmed except in 
respect of two matters. As the plaintiffs 
instituted the suit in forma pauperis, the 
lower Cours has made provision in its 
decree for payment of the oourt-fee payable 
to Government and the amount thus direet- 
ed to be paid is. Rg. 2539-130. Mr. 
Lakshmanna has contended—and we think 
rightly—that the lower Court has srrived 
at this figure ona wrong View of the law. 
The plaint contained alternative prayers 
either for possession or for m»intenance, 
When the matter was before the District 
Court, the District Court made an order 
on January 15, 1935, directing that court- 
fee should be calculated under s. 17, 
Oourt Fees Act, on three separate heads, 
namely the claim for possession, the claim 
for maintenance, etc., and the claim in 
respect of Sch. O. Totalling up the three 
heads the learned District Judge made up 
the sum of Rs. 2,539-13-0 as follows: 
Rupees 1,582-7-0 for recovery of possession, 
Res. 837-720 for the maintenance claim and 
Re. 119-15-0 for Sch. O claim. The inclusion 
of Re. 837*7-U as -a‘separate item seems to us 
unwarranted. The payment of court-fee 


for the higher claim for possession was : 


in the circumstances sufficient to cover the 
alternative claim as well. The sum of 
Rs.. 2,559-13-0 mentioned as courtefee in 
the lower Court's decree will accordingly be 
reduced to Rs. 1,702-6-0. i 
. __ Tt.has also been brought to cur notice 
‘thatthe decree of the lower Oourt does 
not ned pa the provision in the 
judgment 
marriage. This provision will be’included 
in the decree as it is covered by the 
provision for charge made in the conclud- 
ing portion of the lower Oourt's decree. 
The decree will, however, state that the 
amount awarded for the marriage. expenses 
will be claimable only three months before 
the date fixed for the marriage. 


N.B. Order accordingly. 
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BHEOSAN HAPSAJI JUNGHARE 
“AND CTAERS—1i BSPONDENTS 
Transfer of Property Act (IV of 1882), as. 100, 91, 
53, 8—Agreement creating charge offending against 
latter part of s. 100—Validity —Oharge, how created 
~—In default of Pawan of maintenance, the plaintif 
given right to toate fields by taking a— 
Whether creates charge—Mortgage of such fields wit 
notice, effect of — Enforcement of charge against 
mortgagee—Form of decree—Burden of proving that 
transfer was for value and without notice—Oonduct 
which can be regarded as wilful abstention from 
making inguiry—Notice to agent, is constructive notice 
to principal. 
he first part of s. 100, Transfer of Property Act, 
deals with substantive rights and the second with 
the manner in which they are to be enforced, that is 
to say, with the adjective or procedure law. That 
being ao, the latter portion of the section cannot be 
eaid to govern the former. Anagreement which 
clearly falls within the definition cannot therefore be 
invalidated altogether simply because it contains 
provisions which offend against the procedural law, 
as laid down in the latter portion of the section. (p, 


35, col. 1.) 

The agreement which provides that in default of 
payment, of maintenance by one party to the plaintiff, 
the latter would be at liberty to cultivate the fields 
by taking possession of the same, the intention is that 
the plaintiff is to look to the profits from this land for 
her maintenance,’ for a particolar period. That 
clearly.creates a charge. It does not amount to a 
mortgage, for there is no transfer of any interest in 
the property*charged and such a charge cannot ba 
enforced by sale of the land. When the parties them- 
selves expressly contract that the remedy for default 
in. payment-shall be delivery of possession for a 
particular period, namely during the lifetime of the 
charge holderand not sale, the Oourts would not be 
justified in substituting a totally different contract 
for the one made, -Khajah Sulehmam Qadir v. Salim- 
Alt Khan v. 
Mohamdee Begum (3); relied on. |ibid.] 


Where the property thus charged was mortgaged, 


the mortgagee having the constructive notice of the 


charge and there being default’in payment of main- 
tenance, the charge was sought'to be enforced against 
the mortgages : = aes 

Held, thas the decree -should approximate as near 
as may be toa decreas’ for foreclosure ; that is to say, 
the defendant must be given the chance of redemp- 


‘tion if hedesired to keep the property in his posses- 
‘sion. The relief was an equitable one and so could 


be moulded to suit the requirements of the case, 

The -possession of a mortgagee. who takes with oon- 
structive notice of the charge, is that of a trustee, or 
to be more accurate resembles that of a trustee, under 
8. 91 of the Trusts Act. Oonsequently, he is ag much 


< bound to fulfil the obligation which attaches to this 


property as the mortgagur himself. An equitable 


- lien arises under the law. Omrao Begam v. Secretary 


of State (3) and Varden Seth Sam v. Luckpathy 
jee Lallah (4), followed, es 

- Whether the matter falls squarely witbin e. 100, 

Transfer of Property Aot,-or whether it comes under 


a more general rule of law, the burden ja on the 
transferee to establish that he is a bona fide transferee 
for value without notice. Bhup Narain Singh v. 
Gokul Ohand (5), relied on. > 

Where a mortgagee knows about the law of regis- 
tration, and also that if he wants to make sure that 

property mortgaged to him was fres from encum- 
brances, it is necessary for him to search the 
registers and yet while actually instituting a search 
or rather causing one to be made, refrains from 
making the same, his conduct can only be regarded 
as wilfal” abstention. Agra Band v, Barry (6), 
referred to [p. 36, col. 1.] 

Where the registers of the Registrar contain a 
reference to a particular agreement creating a charge 
on particular roperty on the date on which they 
were examined on behalf of the mortgagee, an omis- 
‘sion to look atthe entries against this property and 
to look into them carefully must be held to be due 
either to wilful abstention or togross negligence and 
the ‘mortgagee must be held to have’ constructive 
notice of the charge. . 


S. A. from the appellate decree of the 
Oourt of the Additional District Judge, 
Amraoti, dated March 36, 1936, in Civil 
Appeal No, 58-A of 1935, confirming the 
decree of the Oourt of the First Subordinate 
‘Judge, Second Olass, Amraoti, dated Novem- 
ber 1, 1935. : 


Diwan Babadur K. Y. Brahma, for the 
Appellant. . - aa 


i. Mr, M.. R, Bobde, for the Respondents, : 


~dudgment—The plaintif suės- for 
possession of a field to the:-extent;of a1-3rd 


‘share’ and for arrears of maintenance, . 


|”. The. field , originally belonged to a joint 
‘Hindu family of which the plaintiff was a 
member; On-apartition- between the male 
‘members; this field was assigned to the 
‘share of the plaintiff's grandson Ramrao, 
He undertook to. pay - the - plaintiff a 
‘maintenance allowance of Ra. 300 a yéar 
and agreed in default to hand over the field 
to the plaintiff for her cultivation and enjoy- 
ment during her lifetime. This agreement 
jis embcdied’ in a ‘registered document, 
` Ex. P=], dated February 8, 1926. 9.» 
=- On March 20, 1926, Ramrao mortgaged the 
field to one Lalji, the father of the defend- 
‘ante Nos, 2—4 for Rs. -5,000 (Ex. B-9). 
After this, on November 29, 1926, he gold 
-the field to one Ramchandra Suryabhan. 
“The first-defendant who- was a co-sharer, 
thereupon brought a suit for pre-emption 
obtained a decree on June 23, 192s, and 
-obtained pcssession. He also agreed at the 
“same time, since, according to ‘the plaintiff, 
the responsibility for paying the plaintiff 
her maintenance | allowance had -- now 
devolved. cn him, to pay the plaintiff- her 
„Rs. 300 a year. The plaintiff says he did 
60 up to; January, 1, 1932, but. as he 


i 
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stepped payments after that date she sued 
him and obtained a decree on April 30, 1934, 
in Oivil Suit No. 577 of 1933. 

In the meanwhile the defendants Nos, 2—4 
had suedon their mortgage (C. 8. No. 32 of 
1932). They obtained a final decree for 
foreclosure and: took possession on Noveme 
ber 4, 1933. The first defendant was thus 
dis pcsseesed. a 

The plaintiff's case is that the defendants ` 
Nos. 2— 4 are now liable for the maintenance 
allowance and since they have refused to pay 
it on demand, the plaintiff is entitled to 
possession, Hence this suit, < 

The principal defence to the action in the 
lower Courts was that the defendants Nos. 2—4 
are bona fide transferees for value without 
notice and so are not bound by the charge. 
The lower Courts have upheld this plea and 
have dismissed the plaintiff's claim. She 
appeals here, 


The main point taken here on behalf of 
the defendants Nos. 2-4 is that the document 
in question, Ex, Pe) does not create a charge 
at all and that, therefore, no question of 
notice arises. , 

The document is in the following terms :— 

“You aremy grandmother and you are entitled 
to maintenance from me. Hence I shall give you 
Ra. 300 on account of maintenance each year in the 
month of January and shall obtain your receipt. 
In default to pay the aforesaid maintenance 
allowance at the stipulated time, I shall pay interest 
thereon...,,......ceeseeee--L Shall pay you this amount 
each year as stipulated. In case of default in the 
payment of the maintenance amount, I agreé ‘in 
writing to let you cultivate the following fields and 
thereby let you maintain yourself,” 


-The last sentence is taken from ihe 
transcation given me by the learned Oounsel 
for the defendants-respondents. I agree it 
is amore correct rendering of the original 
than tke official translation. at 

It will be seen that the agreement was 
that the plaintiff was to enter upon posses- 
sion and cultivate herself in the event of 
default and not that the property should be 
brought to sale in the manner contemplated 
by s. 100 of the Transfer of Property Act. 
This, it is argued, differentiates the agree- 
mentin question from a charge and, theree 
fore, it is argued, considerations which apply 
to charges cannot be applied here. 


Section 100 of the Transfer of Property 
Act defines a. charge in the following 
words: | f . | 
“Where immovable property of one person is by 
act of parties. e + e ov ee Made Security for 
the payment of money to another, and the transac- 
tion does not amount to a mortgage, the latter 
ee is said to have a charge on the pro 
y. N 


Y 
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This part of thesection has not been 
touched by the amendment. 

Then, having defined a charge, the section 
continues to deal with the manner of its 
T Before the amendment, it ran 

us :— - 


~ “and all the provisions hereinbefore contained as 
toa mortgagor shall, so far as may be, apply to the 

er of such property, and the provisions of ss, 81 
.8nd'82, shall, so far as may be, apply to the person 
having such a charge” 


After amendment it reads as follows :— 

“and all the provisions hereinbefore contained 
which, apply to a simple mortgage shall, so far as 
may be, apply to such a charge.” 


lt will be seen that the first part of the 
section deals with substantive rights and 
the second with the manner in which they 
are to be enforced, thatis to say, with the 
adjective or procedurallaw. That being 
so, I donot think the latter portion of the 
section can be said to govern the former. 
It may be relevant in considering ‘whether a 
charge was really intended to be created 
but I do not think that an agreement which 
clearly falls within the definition can be 
invalidated altogether simply because it 
contains provisions which offend against the 
procedural law.- “Therefore what we 
Primarily have to see is wether the agree- 
ment here falls within the ambit of the 
‘definition. That resolves ‘itself into two 
, Questions: (1) was the intention to make 
the property security for: payment of the 
money, and (2) does it not amount to a mort- 
gage ? : 

. I Have no doubt about the first point. 
The agreement was that in default of pay- 
-ment, the plaintiff was to be at liberty to 
cultivate the fields. The intention therefore 

: was that the plaintiff was to look to the 
profits from this land for her maintenance, 
That clearly creates a charge, See Khajah 
.Sulehman Quadir v. Salimullah Bahadur 
(1). Tt does not amount to a mortgage, 
.for there is no transfer of any interest in 
the property charged. Therefore the condi- 

. tions of the definitions are fulfilled. 
But I also agree that the charge here 
-cannot be enforced by sale, When the 
-parties themselves expressly, contract that 
. the remedy for default in payment shall be 
delivery of possession for a particular 
- period, namely during the lifetime of the 

‘charge-holdér .and not sale, I do not think 
the Courts would be justified ih substitute 
ing a totally different contract for the one 


“made, The difference is a material one, ' 


- (1) 49 O 820 at p 836; 69 Ind. Cas. 138; A IR 1922 
EF arsine et ee ; 
-~ J 385; 24 Bom. L R 1357; 37 O W N101;31 AL JI; 
(87 O L J 56; 401A 168 (P O). 7 
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for if sale ıs the remedy, then the owner 
stands a chance of losing ‚his. property for 
all time, whereas if possession is all that 
can be claimed, then his proprietary interest 
jn the pr perty is unaffected and his right 
to pessession revives on the death of the 
charge-holder, It is to be observed that 
s: 100 contemplates other methods of 
enforcement, for the words relating to sale 
are so faras may be and their Lordships 
‘of the Privy Council cbserve in Nawab 
Umjad Ali Khin v. Mohumdee Begum (2) 
that 

“unless some authority is cited to show that 


the transaction is invalid, effect should have been 
given to the manifest intention of the parties " 


. The trouble arises here because in India 
the one word “charge” is used to embrace 
not only charges properly so-called, which 
arise by act of parties, but also liens which 
arise by operation of law, In the one case, 
namely of charge proper, remedy by sale is 
of the essence, but not necessarily so in the 
case of a lien. 
‘As between the immediate parties to the 
agreement, it does not much matter what 
the transaction is called, for it could clearly 
be specifically enforced. [f Ramrao had 
tailed to pay, the plaintiff could have com- 
pelled him to perform his bargain and 
_place her in possession, In those circum- 
stances the possession of the defendant, 
who, as I ghall show later took with cone 
structive notice of the charge, was that of 
a trustee, or to be.more. accurate, resembled 
that of a trustee, under s. 91 of the Indian 
Trusts Act, Oonsequenily, he is as much 
bound to fulfil the obligation which attaches 
to this property as Ramrao was. An equite 
able lien arises under the law. Oases of 
analogous liens under the English Law are 
to be found in, Coote on Mortgages, Vol. I, 
p. 80 and Vol. If, p. 387. The Privy Ooune 
cil also envisage the possibility of equit- 
able charge in India, in Omrao Begum v. 
Secretary of State (3) and Varden Seth Sam 
v. Luckpathy Royjee Lallah (t) See also 
Ghose’s Law of Mortgage in India, 4th 
Edition, Vol. I, p. 130 et seq. 
That brings me to the question of notice, 
There is not much difficulty there. Whether 
the matter falls squarely within s. 100 or 
' whether it comes under a more general rule 
_of law, the burden is on the transferee to 

establish thathe is a bona file transferee 
| for value without notice. This has been 


(2) 11 MIA Slat p 548: 10 W R 25; 2 Suth, 98; 
2 Bar, 315(P O). -- 
(3).19 0 584 at p 593; 191 A 95; 6 Sar. 199 (P.O), 
(4)9MI A307 at p 326; 1- Sar, 867, L Suthar 480; 
19 É R 756 (P O). - 
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settled by their ,Lordships of the Privy 
Council iu Bhup Narain Singh v. Gokhul 
Chand (5), where they quote a passage 
from an earlier. ruling of the Board 
in Varden Seth Sam v. Luckpathy Royjce 
Lallah (4). Their Lordships stated there 
that it does not matter whether the charge 
is an equitable or a legal one for the princi- 
ple is the same and continued: `` 

“Asone who owns property subject to a charge can, 
iñ.genenral, convey no title higher or more free than 
his own, it lies always on a succeeding owner to 
make out a case to defeat such prior charge.” 

That settles the question. 

, The lower Appellate Oourt has placed 
the burden on the plaintiff and Bo has the 
first Oourt, but that, according to their 
Lordships’ decision, is wrong. ain 

It may be conceded that registration does 
not operate as constructive notice here 
because the amendment tos 3 of the Trans- 
fer of Property Act, had not been made 
.at the date of the mortgage but the definie 
tion of notice was the same. 

“a person is said to have notice ofa fact when... 
anih aane but for wilful abstention from an enquiry 
or search which he ought to have made, or gross 
negligence, he would have known it.” 

This makes the matter as variable as the 
proverbial Ohaacellor’s foot. What would 
be gross negligence in one case would not 
be so in another; what would amount to 
wilful. abstention in one man would not 
necessarily be so in another. The type and 
kind of search expected of one person 
would not be the same as that required of 

another. It al] depends upon the man’s 
knowledge and. the means of information 
which lay to his hand. > i 
- ; “It is merely the coarse whicha man dealing bona 
fide in the proper and usual manner for his own 
interest, ought, by himself or his solicitor, to follow 
“with a view to his own: title and his own security. 
Agra Band v. Barry (6).”—- : 


. In the present case there can be no doubt 
-that the defendant knew about the law 
of ‘registration. He knew-that if he wanted 
. to make sure that the property -mortgaged 
‘to him was free from -encumbrances it 
would be necessary for him to search the 
registers, Isay he knew-this because he 
. actually did institute search, ‘or rather 
catised one to be made“ That being so, 
“arméd with that: ‘knowledge, if he had 
refrained, from making a search, it could 


‘only.have been regarded as wilful -absten- - 


. tion in ‘Case. 


a eee 611A 115;6 RPO 108-11 184; A IR 
39 L W 863: 15 P LT 67; (1984) MAWAN 208, 66 M L 


J 255: 38 O WN 393; (19 LJ 391: 
491; 59 L J 1301P 0. ALI 301; 38 Bom. L R 
7 (6) (874) 7 H L 185, 
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Itis not a matter of law; it is not that 
the law requires a search in every case, It 
is a question of fact, pure and simple. 
Would a man possessed of the knowledge 
which the defendant possesses, or rather 
possessed at the relevant date, knowing all 
he did, acting honestly, anxious to take a 
mortgage free from encumbrances, have 
searched the registration registers ? If 9s; . 
then an omission to do so would either be 
wilful abstention: or gross negligence. 

I stress this because the lower Courts, 
and especially, tre lower Appellate Court, 
seem to think that the matter is one of law 
and have -decided the case accordingly. 
I refer. in- particular to the following 
sentence $i. a 

“No dutyis cast by the law to take an 
inspection of the registry.” f 

In the present case I can only come to 
one conclusion on the factas, The defendant 
did cauce a search to be made. Hermust 
have done that for some reason. Thé only 
reason possible, wa8 to see whether the 
property was free from encumbrances and 
whether the title sought to be conveyed 
resided in the mortgagor. That being so, 
he’. was aware of the value and necessity 
of-é:search when taking a mortgage of pro- 
perty and if he was aware of that, then 
it was incumbent on him, possessed of that 


knowledge, to make the necessary search 


or cause it to be made on his behalf. za 

It is necessary to come to this finding 
before one passes on to the next step, 
because if it was not necessary for him to 
make a search, then the fact that hé made, 
or caused to be made a Very cursory one, 
would not tell against him. On the other 
hand, if it was necessary, then a cursory 
glance through the registers and. au 


Omission to look at tbe entries relating to 


this property could only have been due to 
wilful abstention or to gross negligence, 
No other conclusion ia possible. 

Now we know that the registers did cone 
tain a reference to this particular 
mert on the, daté on which they were 
examined on behalf “of the defendant., I 
have also held that it was incumbent on 
the defendant, armed with the knowledge 


‘be had, to inspect or cause these. registers 


to be inspected. That being so, an omission 
to look at the entries against this property 
and to look into them carefully must, in 
the circumstances of this case, have been 
due either to wilful abstention or to gross 
negligence, _ | i? Tange 
The next question is whether the defens 
dant can be charged with tlie negligence og 
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that he can. The matter ig .dealt with in 
Mulla’s Transfer of Property Act, 1933 
Edition, p. 33. In spite of a Calcutta 
decision to the contrary, their Lordships of 


-the Privy Council decided in Mohori Bibee 


“knowledge of his principal, and 


‘for foreclosure ; 
‘dant must be given the chance of what I 
‘might term redemption if -he 


v. Dharmodas Ghose (7) that the acta and 
knowledge of the agent were the acte and 
this as 

Dinshaw Mulla points out accords with 
the principle that ‘he who acts through 
another is deemed to act in person.” Were 


‘it otherwise “notice would be avoided in 


Pe. case by employing agents,” 
is principle has now been embodied 
in Explanation [II to s, 3 of the Transfer 
of Property Act, but the amendnient intro- 
duces no new law. It merely gives ‘6ftect to 
the Privy Council decision as<aguinet the 
earlier Calcutta ruling in Greender Chunder ` 
Ghose v. Mackintosh (8), 

In these circumstances not only has the 
defendant not proved that he isa bona fide 


tranéferee without notice but he is in equity 


deemed to have had constructive notice of 


‘the charge. Consequently itean be enforced 


against him. 

The next question then is to what extent 
can this be done? The claim includes;a 
prayet for arrears of maintenance and; leo 
for possession It is clear that no personal 
decree can be passed against the defend- 


‘ant because he was nota contracting party. 
-He did not agree to pay the plaintiff any- 


thing. 

It is equally lear under the terms of 
Ex. P-1 that if there is default in payment 
of the allowance, then the plaintiff is 
entitled to possession, There has been 
default and so under a Strict interpreta- 


-tion of the bond possession would have 


to be handed over. But even a foreclosure 
mortgage is not enforced like that, and 
so a mêre charge, which is a lesser right 


‘cannot be placed upon a higher footing. 


The decree will therefore have to approri- 
mate as near as may be to a decree 
that is to say, the defen- 


desires to 
keap'the propeity in his possession. That 
resort mey be had to foreclosure in suitable 


‘cases is’ evident from 13 Halsbury 93. 
“The relief is an equitable one and so can 


be moulded to suit the requirements of the 


case. ` | 
The decree will therefore be that if the 


(7) 30 O 589 at p 545; 30 IA 114; 8 Bar, 374; 7 O W 
N 441 (PO). a 
(8) 4 0897 at p910;40L R 193. " 
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defendants pay into Court the sum of 
Re, 317-40 and future interest thereon from 
July 6, 1936 (the date of the appeal in this 
Court) to March 6, 1939 (the date hereby 
fixed for piyment) at the rate of 6 per cent. 
per annum simple together with the costs 
on or before March 6, 1939, then the 
plaint property will stand free from’ the 
charge created by reason of''the said sum 
(but--not free from a charge for future 
maintenance). But if they do not, then the 
defendants will. place the plaintiff in’ posses- 
sion of the plaint property for the period 
of her life in lieu of her right to maine 
tenance. 

I have not allowed aa interest from 
the date of suit to the date of the appeal 
-becanse it was not claimed and no courte 

=feés were paid for such a relief. 

The appeal is allowed and the decrees 
.of the lower Courts are reversed. Costs in 
all'three Courts will be paid by the defen- 
dants-respondents. 


D. Appeal allowed. 


MADRAS HIGH COURT 
Second Appeal No. 404 of 1934 
April 17, 1939 
Leaca, O. J. AND Pa ANJALI SasTRI, JJ. 
SAMINATHA IYER AND ANOTHER — 
APPBLLANTS 
versus 
(Minog) VAGEESAN py GOUARDIAN 
SIVAKAMI AMMAL—Rusponpant 
Hindu Law—Adoption—Brahmin adopting daugh- 
ter's son— Datta homam, if essential. 
The performance of the datta homam ceremony is 


not essential for the validity of the adoption b 
a Brahmin of the son of his daughter. [p 37, ool, 


l Oase-law referred to.] 


8. A. against the decree of the Sub- 
Judge, Kumbakonam, dated November 2”, 
1933 


Mr. K. 5. Desikan, for the’A ppellanta, 


Mesers..K Rajah Ayyar, R. Viswanathan 
and V. Ramaswamy dyan, for the Respon- 
dent. 


Leach, C. i “The GNR which falls 
for decision in this: ;case is whether the 
-perfcrmance of ‘thé datta homam ceremony 
is essential when ‘a Brahmin adopts ‘the 
son of his daughter. Natesa: Ayyar, the 
brother of the first appellant,- adopted the 
respondent, the son of his only, daughter. 
Natesa Ayyar was joint with his brother 
‘and his brother's son, the second appellant, 
Natesa Ayyar died on September 23, 1929, 
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“and the respondent filed the suil out ‘of 
which this appeal ariseson January 22, 1930, 
for partition of the family prcperties. ‘The 


appellants denied the factum of adoption, 


and advanced the alternative plea that if 
the respondent kad been adopted, the 
adoption was invalid as the datta homam 
ceremcny had not been performed. They 
also averred that if the respondent's adop- 
don was valid, the partition of. the family 
estate was not for-his benefit, The ‘District 
` '-Munsif of Kumbakonam, who tried the 
_ Suit ,-beld that ihe adoption had taken place, 
. but the datta homam ceremony had ot 
been performed. As the District Munsif 
considered ‘that the’ ceremony was not 
‘necessary fora valid adoption and being 
of the opinion that the suit- was fcr the 
benefit of the respondent he granted the 
. decree prayed for. The appellants appealed 
_to the Subordinate Judge, who concurred 
-in all the findings of the District Munsif. 
The appeal to the Subordinate Judge 
having failed, the appellants have appealed 
to this Court, The findings of fact of the 
Subordinate Judge. are conclusive and the 
only questicn which we have to decide is 
whether the : performance of the datta 
homam ceremony was essential in this 
case the family being of the Brahmin 
caste. j G Oy , i 

By the decision of the Privy Council in 
Bal Gangadhar Tilak v. Shrinivas Pandit 
(J) it bes now been finally settled that the 
datta ‘homam ceremony is not necessary 
“when the' adopticn is of a Brahmin boy 
-of -tke same gotra. 


„doing so I desire to trace the course of 
decision in this Province.. In Singamma 
v. Venkata Charlu (2) it was held that in 
order to establish a valid adoption in a 
- Brahmin family, proof of the performance 
of- datta homam was not essential; proof 


=. of tLe giving and taking was sufficient. In 
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religious Ceremonies were essential to adop- 
tion were res integra, hò would have felt 
considerable difficulty in holding that the 
‘ceremony Of datta homam was not of the 
‘essence of'a valid adoption among the three 
higher classes. The same doubt was ex- 
pressed in. the judgment of Turney, O. J. 
‘and Muttusamy Ayyar, J. in Venkata v, 
Subhadra(4). In Govind Ayyar v. Dorasami 
:(5) a Full Bench, consisting of Collins, QJ}: 
and Kernan, Muttusamy Ayyar, Brandt* 
and Parker, JJ. held that the ceremony of 
datta homam was not essential to a valid 
adoption ‘among Brahmins in’ Southern 
‘India when the adoptive father and son 
To that extent 
the Court felt it might adhere safély’ to 
the decision in Singamma v. Venkata 
Charlu (2). It did not expressly say that 
that decision’ went too far and therefore 
it cannot be said that the decision was 
‘overruled, but the doubts apparently still 
existed. The case in Bal Gangadhar Tilak 
v. Shrinivas Pandit (1) related to an adop- 


‘tion from the same gotra and in delivering 


the judgment `f the Judicial Committee 
Lord Shaw observed : fo" 

“The question whether the dattd komam is a legal 
requisite in Bombay for adoption among the three 
twice born classes does not, however, in the view of 
their Lordshipe, broadly arise in-the present case, 
It is in no: way necessary to canvass or call in 
question ahy dicta upon that general’ point, nor 
does the question arise, whether, for instance, the 
principle extends to India at large of the: decision 

f the Madras Full Bench in Govind Ayyar v. 


Dorasamt (5) or of the Madras 


High Court- in 


‘Singamma v. Venkata Oharlu (2) both ‘decisions 
I Bhall return to the — being of value as containing a careful study of the 
judgment in that case’presently; but before ~ 


authorities, and affirming that the ceremony of 
datta homam is not essential: to a valid adoption 
among Brahmins in Southern India, for, in the 
opinion of the Board, the necessity does not arise 
where the child to be adopted belongs to the same 
gotra as that of the adoptive father." 

In view of this statement and bearing in 
mind that in Govind Ayyar v. .Dorasami 


(5) there was no express limitation of the 


essential in the case of an adoption by a 


Boer ree i 
(5) 11 M 5 (E B), - - 


1940 ` 
father of his daughter's son and the authc- 
rity is the Yama text. The text is set out 
in the judgment of Sir Asutosh Mookerjee ; 
in Katki v. Lak Pati Pujari (6) and reads 
as follows: caer 

“The homam or the like ‘ceremony is not necessary 
in the case of adoption of the daughter's or the 
brother's son; by the verbal gift and acceptance 
alone, that is accomplished; this is declared by 
š dhe Lord Yama.” 

: Little is known of Yama but his name 
appears in the list of law-givers set forth 
in the Smriti of Yajnavalkya, Sir Asutosh 

Mookerjee accepted the text as of unques- 

tionable genuineness and authority and set 

forth his reasons in detail. The text was 
accepted by the Bombay High Oourt in 

Valubai v. Goind Kashinath (7) and was 

accepted es authority for the proposition 

that the datta homam ceremony was not 

required in the case of adoption of a 

daughter's son in the course of the argu- 

ments in Bal Gangadhar Tilak v. Shrinivas 

Pandit (1). In Bhagwan Singh v. Bhagwan 

Singh (8) Banerjee, J did cast doubt on 

the authenticity of the text, but I do not 

consider that his criticizm should out- 
weigh its acceptance in Katki v. Lak Pati 

Pujari (6); Valubai v. Govind Kashinath 

(1) and Bal Gangadhar Tilak v Shrinivas 

Pandit (1). Moreover, the case in Bhagwan 

Singh v. Bhagwan Singh (8) was carried 

to the Privy Council, Bhagwan Singh v. 

Bhagwan Singh (9) and there is no indica- 

tion in the judgment of the Board of the 

acceptance of tbe criticizm of Banerjee, J. 

On the other hand Lord Hobhouse in 
“delivering the judgment referred to the 

fact that “one ancient sage, called the 

holy Yama, expressly asserts the right to 
adopt a sister's son.” It is trae that the 
Yama text is in conflict with the Dattaka 

Chandrika in that the latter does not 

recognize the validity of the adoption of 

a daughter'sson. The prohibition has, how- 

ever not been observed in Southern India, 

where a custom exists of adopting a sister's 

or a daughter's son; vide Vaytdianada v. 

Appu (10). It does not, of course, follow 
_ from the fact that’-there is this custom 

that the datta homam ceremony is not 

easential-in the case of the adoption of a 

daughter's son, and there is no evidence 

that itis customary to dispense with the 
datta homam ceremony in such a case, but 


if the Yama text is accepted, it must be 
6) 20 OW N 19; 27 Ind: Oas. 39; A I R1915 Oal. 
214; 20 O L J 319. SF 
2 21 B 218; 1 Bom. L R770. 
8) 17 A 204; A W N 1896, 167 (EF B). 
(9) 21 A 412; 36 I A 153; 7 Bar, 474 (P 
(10) 9M 44 (F B). © 
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held that the ceremony is not essential to 
a valid adoption. Isee no reason why it 
should not be accepted and consequently I 
hold that the adoption in this case was 
valid despite the fact that the datta homam 
ceremony was not performed. 

Mr. Rajah Ayyar on behalf of the rees? 
pondent advanced the argument that the 
reason why the dattz homam ceremony is 
not esséttial in the case of the adoption of 
a daughter's son is because the Hindu Law 
regards a daughter's son as being in the 
same position as a son's sonin the per- 
formance of the obsequies and other cere= 
monies following the death of the grande 
father. He referred in this connection to 
the judgment of Venkataramana Rao, J. 
in Panchapakesa Iyer v. Gopal (11) where 
the learned Judge quoted these words of 
Vishnu: “In regard to the obsequies of 
ancestors, daughter's sons are considered 
gon’s sons” and the following words of 
Manu: 

“Between a son's son and the son of a daughter 
there exists in this world no difference; for even 
the son of a daughter saves him (who has no sons) 
in the next world, like the son's son,” 

This may be the reason why Yama 
declared that the datta homam ceremony 
was not essential in the: case of the adope 
tion of a daughter's son, but the validity of 
the text does not depend on the discovery 
of the reason for the rule. For the appel- 
lants it has been argued that the Yuma text 
refers tothe son of a daughter born after 
the daughter's appointment by the father 
to’ continue his line, The wording of the 
text does not support this argument and 
the argument is obviously fallacious because 
adoption is not necessary when the appoint- 
ed daughter bears a son, .The son is 
regarded from the moment of his birth as 
the gon of the daughter's father and not 
as the son"of her husband. I consider 
that the case was rightly decided below 
and as my learned brother shares thia 
opinion, the appeal will be dismissed with 
costs. ` Í 


Patanjali Sastri, .J.—This second 
appeal raises the question of Hindu Law 
whether datta homam is essential to the 
validity of the adoption of a daughter's son 
by a Brahmin. The general question whe- 
ther that ceremony is an essential requisite 
for a valid adoption among Brahmins and 
other twice born classee was also raised, 
but it is not necessary in this case to decide 
it, as I am clearly of opinion that no daita 


- ay 48 L W 887; 183 Ind. Oas 877; AT R1939 Mad. 
916: (1 i 


938) M W N 1180;12 R M 382. 


at 


“the text’. 
“ scourse of decisions in this: country : begin- 


: in question, I: 
~. and: acted upon by the Allahabad. High „V : : 
ma Ram v, Madho Rao(13)and only to Dwyamushyayane adoption. This - 
by the Bembay High Court in Valubai y. Contention à 
(7), both cases relating Advocate must therefore be rejected. °* 
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hcmam ie necesgary even among Brahmins 
for the adoption of a daughter's son. As 
there is no decided cace on this precise 
question, the discussion before us had to 
turn to some extent on the Hindu Law 
texts and tex!-bocks. The learned Advocate 
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text is accepted da genuine, it must, on its 
true construction,“be taken to apply only 
fo ‘the cafe. of a putrika putra and a 
Dwyamushysyana adoption and not to 
Dattaka adoptions. The text rans thus: 
“Dauhitre Bhratru, putre cha Homadiniyama nahi 


for the appellanta urged that Dattaka™ Vagdanadéva tatsiddih. (Ityaha Bhagvan Yamah)" 


Ohandrika and Dattaka Mimamsa are works 


of great and unquestionable authority on- 

Hindu Law in matters relating to adoption < gift 
:~and that both of them clearly laid’ down - ee Ta. 
“that datta homam ia essential. among the: , The, argument 


which may be'translated as follows:: - 

- “Homam or the like ig not preaoribed in the cage 

‘of a daughter's son or‘ brother's son; ‘by verbal | 

g alone - that is accomplished. So deolared haf” ` 
ama.” > - j 


is that the ` expression 


twice born classes to the establishment of - Vagdanadeva .' by. verbal gift alone) cannot 


the filial relationship of the pereon adopted., 
This “is no doubt the general rale according 
to these authorities, but an exception based 
‘on a text of Yama in the case of a brother's 
son's adoption has 
decided cases, Ifthe authority of this text. 
is to be acted upon, it concludes the ques- 
tion in favour of the Tespondent as it 
excepts the adoption of a daughter's son 
also from the rule requiring datta tomam. 
The appellants’ learned Advceate therefore 
directed his attack against the genuineness 
and authority of this text and drew. our 


4 


been recognized in It seems to me 


apply to a Dattaka fcrm of adoption as 
corporeal delivery and acceptance. of. the 
child is universally treated as the essential 
part of an adoption in the Dattaka form., 
that-this argument proceeds.;~ 
-ona misconception, The context makes it: 
clear that the expression. Vagdanadeva.- 
(by mere verbal gift) is used-in contradis: 
tinction to homadi niyama (prescription of 
homam or the like), to convey the meaning 
that no gift accompanied by the. burning of 
the sacrificial fire and Vyahritis, ete., is 
necessary, but'a mere gift with a verbal 


attention to the observations of Banerjee, J, declaration of intention to give is sufficient. 


in Bhaqwar Stngh v. Bhagwan Singh (9) at 
Pp. 325* where that learned Judge throws 
doubt on the-.authenticity thereof. 

It is no doubt true that this text does 
not appear in Yama Smriti and Yama- 
dharma Sastra as they are now extant, 
But the ‘authenticity and the authority of 
‘have been accepted’ in a long 
‘ning with Huebut ‘Rao v. Govindarao (12) 
of-the year 182l-and Mr. Mardlik has also 
regarded its authenticity as beyond quese 
tion. ‘In- -Katki- v. 


definitely accepted its authenticity and -re- 
lied upon its 
| adoption of a 


In view 


Dana or gift ordinarily imports corporeal 
delivery and Vagdana is used “merely to 
make it clear that the delivery ig to. be 
made with appropriate words showing an 


Intention to give.. Moreover, in _the.case of 
putrikaputra, there was no adoption .by the 
maternal ‘grandfather at all. The daughter's 
son when born automatically became -the 
scn of the maternal 


latter had no male issue. He was recognized... 


“Apart from the. text of Yama, referred to 


that the- above, it has been contended by the learned: 


authenticity ag well ag the authorily of tLe “Advocate for the respondent that the reagon 


=" (19) (1881) 3 Borr 83. 





of the now wellestablished- rule that no 


Advocate for theappel- “data homam is “nécessary in cases - where 
‘the adopted: son’ and the adoptive father 


“ebêlong to thé’ same gotra would. apply... 


3) 6 A 376; A WN 1884, 82 (FB. «+ ~. equally to the -adoptión ofa daughter's son. .. 
n ) piney E (P B) ANE ae In the Fall Bench decision in Govind Ayyar a 
*Page of 17 A— Ed.) a aN Dorasami (5)° which-laid dowa this rule 
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‘for this Province, it is said at p. g*: authority of an ancient text, | I agree with 
“Both Manu and Oaunekhe declare that one-who my Lord that this appeal fails and should 
is eligible for adoption should be-the refléction “or. ba dismiesed with costs. 


have the resemblance of a son and-the commenta-, oe 
tors apparently thought that as adoption is made: N.-B. Appeal dismissed. 
partly to secure spiritual benefit, arising from the j 

performance of, obsequies, -the - prescribed ceremony | _ = 

was necessary to ensure to the-adopted son compe =~ 

tency to perform those obsequies with efficacy ”. i Zz ALLAHABAD HIGH COURT 


If thus: thé object of the homam is to,; no On ; 3 
Cwebring about an effective transfer .of ne Execution nee aise 137 "of 1938 
person from his own gotra prior to the---. -. ’ 

adoption to the gotra of the adopter so as. SHEO OE GAD ae J. 

to clothe him with ceremonial competency,’ =- 3 DOSENT 


it would seem that such a ceremony is not - aa = PELANES 

necessary in the case of a danghter'sson Tia 

who though belonging to a different gotra Ro DEN DzoRERe 
„has always been recognized, as competent . P. Agriculturiste’ Relief Act (XXVII of 1934), 
= to- perform obsequial rites for the maternal , 9 (2) (g)—Property presenting appearance of 
grandfather. See. the texts cited in- bungalow and compound in residential area—Whe- 
’Panchapakesa Iyer v. Gopal (11) at.p. 8917 ` thor e A P e DR f ae 

° . 4 Q ea walle come 

and Narasinga Rao v Maha Lakshmi, Bat pound within which there was a bungalow and 

(14) at -p., 390, „where their Lordships | Of some out-houses, In the compound there were two old 
the Privy Council point out that according treeaand a small vegetable garden. The property 

to Hindu religious ideas, a daughter's .son thus presented the appearance of a bungalow and 


i : : compound ina residential area: 
quence a the coe of a son-and like & Bon . Held, that under the Tenancy Act, the compound 
is a liberator from put. The respondent's could not be held to be “land” and it was, thore- 


learned Advocate suggested that the special fore, not land within the meaning of e. 9 (2) (9), 
position or » daughter's son in relation to U. P. Agrioulturists' Relief Act. 
his maternal grandfather might indeed be Ex. F, A. from the decision of the District 
the reason for Yama's text excepting his Judge, Gawnpore, dated March 21, 1938, 
adoption from the rule prescribing datta 4 ; 
homam and other formalities. The suggestion Mr. Shiva Prasad Sinha, for the Appel- 
sanan seems Planet ole but it enn only be lents. 
a speculation, as the text itself does not IN, f 4 
give the reasons on which it is based. But Mr ps Ne Seth, tor me Respondent. 
however that may be, as the Full Bench Iqbal Ahmad, J.—This is an appeal by 
décision - holding that no datta homam ig Bheo Prasad and his three minor sons 
“necessary where the adopter and the person 20d is directed against an order of the 
adopted belong to the same gotra seems to District Judge of Oawnpore rejecting an 
proceed upon the-view thatthe homam would ®PPlication filed by the appellants under 
. »,be:necessary only to ensure the ceremonial 88:-5-and 30, Agriculturists' Relief Act, 
“competence of the person adopted, it would XXVII of 1954. The application was made 
not be unreasonable ‘to hold that such Unoder,- the following circumstances; On 
ceremony’ is not necessary inthe case of November 10, 1930, Sheo Prasad on his 
the adoption of a daughter's son whoaccord- own behalf and on behalf of his minor 
ing to the-Hindu Dbarmasastras is already 8°08 executeda simple mortgage-deed in 
endowed with such ceremonial competence, favour of Kalka Prasad, respondent, for 
On this ground also, the respondent's 8 sum of Rs, 13,000, The partiés to the 
adoption can be upheld. morigage-deed appointed two pleaders as 
>i It is a matter of satisfaction that our’ ®rbitrators-to determine the amount to 
conclusion which is.in. consonance with -which the respondent was entitled on the 
modern ideas which tend more-and more to “basis of the mortgage. This reference to 
‘favour the: disentanglement of-civil rights ` ‘arbitration was without the -Intervention of 
and obligations from the meshes of Hindu’ the Oourt, ; Before the arbitrators the parties 
ceremonial law could bê ‘supporte®'on ‘the . ares PA E ae and i 
EEN à Na rators- decide e dispute in accordanca 
OBAH A ties» 018 Tn, Ceg 709: A 181998. - wiih that ceta remake. Thoy passed a deere 
171; 38 O W NA065; 96 A L'J 697; 30 Bom, -L.R.1231;, in: favoar of Kalka Prasad for a sum of 
SOW N 951(P OC)? ++ te Ta o Rs. 13,000 together with interest at a 
‘r#Page-ob ll a Ta cértain rate from the date of the morte 
TPage of 48 L, W.—fiid]-: = T 2 gager -This-décree was, on an applicatio ı by 
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Kalka Prasad, made a rule of the Court. 
Kalka Prasad then, on May 8, 1937, filed 
an applicaticn for execution of the said 
decree. The amount claimed by him on 
account of principal and interest was 
Rs. 20,434-12-6 and he prayed that the said 
amount be realised by sale of the mortgage 
Property. The appellants then filed an appli- 
cation under ss. 5 and 30, Agriculturiste’ 
Relief Act, praying for reduction of interest 
and for the decretal amount being made 
payable by easy instalments The appel- 
lants claimed to be agriculturists by 
virtue of the provisions of s. 2(2} ‘g) of the 
Act, which provides that a person holding 
land free of rent, the areacf which does 
not exceed £0 acres, is an. agriculturist 
for the purposes of the Act. Kalka Prasad, 
respondent, contended that the appellants 
did not held “land” within the meaning 
of the Act, and assuch, were not entitled 
to the benefit of the provisions of the Act, 
The learned Judge accepted this contention 
of the decree-holder and rejected the .appli- 
cation filed by the appellants. The appeal 
in this Court was wrongly filed asan execu- 
tion first appeal. It is really a firat appeal 
from order ander the Agriculturists’ Relief 
Act. 


It is common ground that the appel 
tants hold an area of 7 biswas 2 biswansis 
which is rent-free. The ‘appellants’ cone 
tention was that that area was “land” 
within the meaning of the Act, whereas 
Kalka Prasad’s ‘contention was that .the 
area didnot constitute “Jand” and was 
mere abadi. By 8.2 (9) of the Act, it is 
provided that “land” shall have the same’ 
meaning as in the Agra Tenancy Act, 1926. 
In the ‘Tenancy Act “land” is defined as 


meaning >` : l ' 
“land which is let or held for agricultural purposes, 
or as grove-land or for pasturage... but does 


not inolude land for the time being occupied by 
dwelling houses .. . .. or appurtenant thereto.” 

The area held by the appellants was shown 
as grove in ‘the settlement tof 1253 Fasli. 
In the next settlement of 1311 Fasli again 


the area was recorded as a grove. But in. 


the last settlement which took place in 1338 
Fasli, 1 biswa 15 biswansis out of the total 
area of 7-biswas 2 biswansis was recorded “ag 
abadi and the rest of the area was recorded 
a8 a grove. The same entry was repeated 
in khataunie for 1343 and 1344 Fasli. But 
in the krasra of 1343 and 1345 the whole 
of the area was recorded as abadi. As 
the dispute between the parties could not 
be- satisfactorily disprsed of without 
ascertaining the nature of the. property 
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held by the appellants, the learned District 
Judge appointed.an Amin to prepare a 
Map «and to.submit a report after local 
inspection. The Amin prepared a map 


‘and submitted a report to which no objece 


tion “was taken by either party. It appears 
from’ the map, ‘and the report that the 
area held by.'the appellants , is a walled 
compound within which there is a. bungeloy ce 
and some out-houses. In.the compound, th i 
are two old trees and a small vegetable 
garden. In short;-the property presents the 
appearance of a bungalow and compound in 
a residential area This compoundis either 
within the municipal limita of Cawnpore or 
within the Jubi Notified Area which: ig 
adjacent to the city of Oawnpore, The 
question, therefore, arises whether this area 
can’ be held ito be ‘‘land” within the means 
ing of s. 2 (2) g), Agriculturiate’ Relief Act, 
In accordance with the definition of “land” 
in the Tenancy Act, an area.which is for 
the time being occupied by. dwelling-houses 
or is appurtenant thereto is not land. As 
the compound held by the appellants is 


‘occupied by a residential ‘house and 


outhouses for servants and the open space 
therein is appurtenant to the, residential 
house, the compound cannot be held to 
be “land” within the meaning of the Tenancy 
Act and is, therefore, not- land. within, the 
meaning of 8. 2 (2) (g), Agriculturists’ Relief 
Act. The appellants could not, therefore, 
be held to be agricalturists, and as such, 
the application waa rightly rejected by 
the learned District Judge, The appeal 
accordingly fails and is dismissed with 
costs. s Sa 

S Appeal dismissed. ` 
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“versus 
MUDU MOORU SANYASIRAJU— 

; RASPONDENT 5 
Irrigation—Oontrolling authority constructing ne 
work in interest of irrigation facilities— Its duty 
stated—Person suffering damages dus to new work, 
whether has right to insist that new work should not 

work to his detriment. f 

It is the duty of the controlling authority when 
constructing a new work in the interests of irrigation 
facilities generally to take such reasonable precau- 
amage 
toothers, Although the person who suffers on account 
of thenew work has no rightto require the autho- 


a 
A 
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rities to maintain the course of the channel for ever 
in one particular bed, yet he “has the right to insist 
that any alterations which the controlling authority 
‘ay find necessary, shall not work to his detriment, 
Krishna Chandra Deo v. Raja of Vietangaram (1), 


Rylands v. Fletcher 9 and Sankara Vadivelu Pillay. 


v. Secretary of State (3), referred to. 


8. A. against the decreeof the Sub-Judge, 
Vizagapatam, in Appeal Suit No: 34 of 


1934. S : 
Ser. S. Venkatesa Ayyangar; for the Appel- 
lants. l JG; 
Mr. Govindarajachari,; for the Respond- 
ents, $ STS i 


Judgment.—This appesl is preferred by 
defendant No, 1 representing the Viziana- 
garam Estate against the decision in a 
suit for an injunction to restrain defendant 
No. 1 from altering the course of’ the 
channel tothe detriment of the plaintiff, It 
seems to be established on the findings of 
.the Courts below that the channel marked 
DD in the plan attached to the plaint and 
also in the Commiesioner’s plan, flowing 
from west to east has been diverted by 
means of.an embankment so that it flows 
southwards along the path marked EE-l 
on tle plan and that ‘an. incidental conse- 
‘quence of this diversion has been damage 
‘to the plaintiff's land which is situated to 
-the west of the diversion. It is contended 
for the. appellant that the duty imposed 
upon a zamindar to construct and maintain 
irrigation, works gives bim aright tocreate 
‘any new works which he finds to be necese 
sary in the interests of irrigation and 
imposes an obligation on third parties to 
construct such protective works as may be 
necessary to prevent damage to their lands 
resulting from the new works. It eesms to 
me that this is an overstatement of the legal 
position of the zamindar with reference 
to irrigation. It is true that this Court held 
in Krishna Chandra Deo v. Raja of Vizia- 
nagaram (1), that the rule in Rylands v. 
Fletcher (2), is not applicable to Indian 
irrigation conditions. The storing of water 
‘in an agricultural tank is a natural and 
a lawful user and is not actionable for 
damage in the absence of negligence. This 
‘ia quite another matter from holding that 
‘either a samindar or Government are en- 
titled to construct new irrigation works 80 
as to damage the lands `of others- without 
any liability for the damages so caused. It 
was held by a Bench of this Oourt in 


(1) 60M L J 662; 135 Ind Oas, 349; A I R1931- 


Mad. 561; (1931) M W N 23; 34 LW 771; Ind. Rul. 
(1932) Mad. 93. A BA 
mo (1869) 3 H L 330, 37 L J Ex, 161; 19 LT 


kh 
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Sankara Vadivelu Pillai v. Secretary of 
State (3) that 

“the rights of Government in connection with the 
distribution of water, do not include a right to 
flood a man’s land because, in the opinion of Gov- 
ernment, the erection of a work which has this 
effect ia desirable in connection with the general 


‘distribution of water for the public benefit,” 


I know of no principle upon which the 
rights of a zamindar can be placed any 
higherthan the rights of the Government 
with reference to irrigation. It is one thing 
to say that the Government or the zamindar 
has the right to restore an irrigation work 
to its former condition without regard to 
the fact that the restoration will result in 
the submersion of lands which, owing to 
the disrepair of the work, had for some time 
been immune from submersion. It is 
enother thing tosay that the controlling 
authority has the right to construct the 
new work so as to submerge the lands of 
third parties not hitherto liable to submer- 
sion without compensation for tbe damage 
thereby caused. To my mind it is the duty 
of the controlling authority when cone 
structing a new work in the interests of 
irrigation facilities generally to take such 
reasonable precautions as are obviously 
necessary to prevent damage to others. 
This is not to say thatthe irrigation autho- 
rity is prima facie liable for the conge- 
quence of any escape of water from an 
irrigation tank owing to an act of God or 
to some unforeseen and improbable rush of 
water ; but that thereis a duty to provide 
such protection against the ordinarily antie 
cipated flow of water, as would safeguard 
third party's lands from damage as a result 
of the new work cf irfigation. Applying 
this principle to the present case, it would 
appear that the estate has diverted the flow 
of water along a pathway without any pre- 
cautions to prevent the water from damage 
ing the plaintiff's land which lies adjacent 
to that pathway. The plaintiff has, in my 
opinion, aright to require the estate to 
construct such protective works as may 
be necessary to prevent damage to tha 
plaintiff's lands from the flow of water which 


- may ordinarily be expected in the channel 


and the plaintiff has a right to demand that 
the pre-existing course of the channel shall 
not be altered except after the completion 
of the protective works necessary. I do 
not think that the plaintiff has the right 
to require the defendant to maintain the 
Gourse of the channel for ever in one parti- 
cular ted. But he has the right to insist 
that any alterations which the controlling 


| (8) 28M 72; 15 M LIJ 33. 


*) 


. Parties. 
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‘authority may .find necessary, 


shall not 
work to his detriment. 
In this view it seems to me that the 


‘injuncticn granted by the lower Appellate 


Court gees too far and requires modifica- 
tion. The modification which I prop se to 
introduce will make it unnecessary to go 
into the question whether the injunction 
cannot be granted for want of the presence. 
of the owners of the land through which the 
old course of the channel passed from the 
record of the case. But I observe that the 


‘plaintiff asserted that defendants Nos, 8 and 


9 were the owners of that land, that this 
assertion was not traversed in the written 
statement and that in the absence of an 
issue regarding non-joinder of any plea to 
substantiate such an issue, it is not proper 
to non-suit the plaintiff for want of other 
Tn the result, the appeal is allowed 
and the injuncticn granted will be modified, 
defendant No. | being:‘réstrained’ from 
damaging the plaint fs: Tañd by thediver- 


sion of the course of the: channel marked 
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Generally speaking the eame principles apply to 
arrears as to ‘future maintenance, although, the 
Court is not-botind to award arrears of maintenance 
at the same rate as might be considered reason- 
able forthe future. Bkradeshwari Bahursin v. 
Homeshwar Singh (6) and Gurushidiappa Mallappa 
v. Parwatewwa Shivappa (7), relied on. |p. 49, col. 


indu Law and opinion regard charitable gifts 
and bequests with favour, and if a Hindu husband 
of his own free will chooses to*diminish his estate 
by giving away part of - if to’-charity (sesamin 


of course that he is mot doing jt with the obje . 


of defeating his widow's reasonable- claims), the 
Widow ig entitled to sa: thatshe’“should be given 
maintenance in proportion to what; the income was 
her the charitable -gifts or bequests were made, 
tbi j . 
The general principle in awarding maintenance 
to a Hindu widow is that the amount awarded 
to her must enable her to live as consistently with 
the position of a widow in something like the same 
degres of comfort and with the same reasonable 1 
of life as she had in the lifetime of her husband. 
Where her husband had during his lifetime kept a 
carriage for several-years, it.may be regarded as a 
reasonable luxury and a reasonable allowance for con- 
voyance may be awarded to the widow. Ekradesh- 
„wari Bahuasin v. Homeshwar Singh (6), relied on. 
zx: No doubt O VIL, r 11, Civil Procedure Code, 


DD in the plaint plan so cas to flow along Zetses the words “shall reject” which are mandatory 


the path marked EE-1 ia that plan and “Words. 


defendant No. 1 being required to construct 


such an embankment as may be sufficient, % 
“the plaint which under O. 


orso to alter tha coursé of the channel, as ` 
to prevent such damage. The appellant 
having substantially failed will pay the 
gcsis of the respondent in this Court. Leave 


_Tefused. 


N.8. jon, Order accordingly. 


my 
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BAI JAMNA—Pratntire—Rasponpenr 

Hindu Luw—Maintenance—Widow — Arrears of 
—Princtples applicable — Husband giving part of 
estate to charity — Maintenance, w ealeulated 
—General principle = Husband keeping carriage in 
his lifetime — Widow, if entitled to allowance 
for conveyance—Otvil Procedure Code (Act Y o 
18089), 0. VII, r. 11, s. 929— Rule, if precludes amend- 
ment of plaint which under O. VI, r. 17, may be 
made'at any time—Hindu dying disposing of his 
property by will and trust-deed in favour of 
charitable instttutions—Will providing for certain 
ambuntas matntenance for widow—Suit by widow 
challenging validity of deeds and alternatively 
claiming suitable maintenance for har according to 
Hindu Law—I} governed by s. $2—Practice - Plead- 
ings—Mofuseil pleadings, construction, PESA 


may 


But prema facie the Rule is mandatory only 
rebus sic stantibus, that is to say, when the Court 
-haà'to deal simply with the position referred to in 
ithe-Rule, and would not preclude - an amendment of 
VI, r. 17, may be 
made at any stage of the proceedings, Order VII, T. 11, 
and O. VI,r.17, ought to be read together. Midna- 
pore Zamindari Co., Ltd v. Secretary of State (1), dis- 
ey jpm, Valli v. Mahmad (2), explained. (p. 

, 001. 1] . 

A Hindu died disposing of his property by will 
and a trust deed in favour of charitable institu- 
tions. The will provided for a certain amount. to 
be paid to the testator's widow for her mainte- 
nance. The widow brought a suitchallenging the 
validity of the deeds and alternatively, if this could 
not be done, claiming maintenance suitable for her 
requirements and status to which ahe was entitled 
under the Hindu Law: 

Held, thatthe widow was not seeking to enforce 
the “trust. She was claiming what she considered 
reasonable maintenance not on the? basis-of. the 
trust but in spite of the trust, relying on principles ` 
of Hindu Law to which the trust, though Valid 
in other respects, must conform. She” was not 
asking the Court to administer the trust but admi- 
nister her husband's estate in accordance with 
these principles simply for the purpose of: giving 
her proper maintenance, Hence the suit was not 
governed by a. 92; Civil Procedure Ood6é: and not 
liable to be. dismissed . because it<had-~-not been 
filed as -representative anit with the sanction of 
the Oollector: -Narsidas Jekisondas v: “Ravishankar 
Prabhashankar (3), Annappa Ramchandra Pai v, 
Krishna Narayan Prasad (4) and Abdur Rahim v, 
Abu Mohamad Barkat All (5), distinguished, $ 

Mofussil pleadings should not be construed too 
MST if to do s0, would „work injustice. [p. 48, 
col, 2. aad 

F.” As. from the decision of the First 
Olass Sub-Judge, Ahmedabad, in Special 
Civil Suit No. 937 of 1931. A : 
- Mr. M. C~- Setalyad, Advovate-General,: 


set 
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Messrs. K, J. Khandalawaia‘and H. M. 
Choksi, for the Appellants. : A 


Messrs. G, N. Thakor N. N. Majiimdar 
and B. G. Thakor, for the Respondent. 


Broomfield, J.—F'irst Appeal No. 95 of 
1936, is'an appéal--against a decree of the 
irst Olass Subordinate Judge, Ahmedabad, 
‘ arding the -plaintiff Rs. 5,014 in respect 
of arrears of Maintenance. The facts lead- 
ing to the ‘litigation were shortly these : 
The plaintiff's husband Ambalal, who was 
& ‘wealthy and pious Hindu, died on 
July 27, 1929, leaving properties immovable 
and movable which have been described 
in a schedule annexed to the plaint, They 
consisted of lot No. 1 a large residential 
house in Jamalpur, Ahmedabad, containing 
several buildings in one compund, lot No. 2 
.a shop forming a portion of thé ‘above, lot 
No. 3, 8 building, and lot No. 4 a dehla also 
Bituated in Jamalpur, lot No. 5 a building’ 
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the mahant, This is subject to provision 
being made for the residance of Ambalal’s 
wife, the plaintiff, and his sister Kashibai. 
The fourth will, Hx. 146, provides for the 
maintenance of Kashibai, who was to have 
Rs. 600 a year, and alsoa sum of Rs 5.000 


for-charity, etc, Rs, 10,000 deposited in the 


National Mills were to be set apart for her 
maintenance. A similar provision was made 
for the maintenanes of the plaintiff, and it 
was provided that after her death Rs. 5,000 
were to be spent on her obsequies. The 
trust deed, which ia Ex. 160, provided for 
the dispensary. The house on Richey Road, 
which Ambalal had purchased for 
Rs, 60,000, was given for housing the ingeti- 
tution, und it was to be maintained by 
letting part of it on rent, Three years later, 
two-further wills were executed. Exhibit 47 
provides. for themaintenance of Ambalal’s 
sister and wife ih “much the same way as 
before but with ‘slight modifications. By 


‘known as the apangashram or Oripplesii this will it is provided'that the wife as well 


Home which was constructed by-Ambalal’ 


in his lifetime on land belonging to the 


as the sister was’ to be allowed to spend 
Re. 5,000 on punyadan or pilgrimage in- 


temple of Shri Jaganvathji, and lot Nos6.g7e8tead of the money being spent only after 


building on the Richey Road, Ahmedabad, 
in which Ambalal in his lifetime had started 
a dispensary. The movable properties con- 
sisted of 12 sharesin the National Mills, 
ten shares of thet Saraswati Oil Mills Oo, 
which is now in liquidation, a certain 
amount of outstandings of the deceased 
Ambalal, and two deposit receipts for 
Re. 10,000 each, one in the name of the 
“plaintiff and the other in tbe name of 
Ambalal’s sister Kashi now deceased. At 
the time: of Ambalal’s death, there was a 
sum of Rs, 20,000 and over lying on depo- 
‘sit in -the.; National Mills and this “was 
divided*:into two separate deposits of 
Rs:-10,000 each. 

- Ambalal disposed of his property by four 
‘wills. and a trust deed: dated September 
“29, 1925, and two subsequent wills dated 
May “5, ..1928.: All these documents were 
registered. Without going‘into detail, it may 
be stated-that of the four wills éxécuted on 
September: 29, 1925, one," -Ex..35, gives 
' the incomé of the Saraswati Oil Mills Co.; 
‘shares and deposit for the maintenance of 
the apangashram, Another Ex, 36, gives 
the shares of the National Milla and some 
other moneys and: cutstandings for the 
- maintenance of the same institution. “The 
third will, Ex, 145, gives all Ambalal's 
‘immovable properties in the .eyent of his 
- having no sonto provide rajbhog (i. e. food 
for the deity and Badhus) in Shri Jagan- 


Rathji's temple of which defendant No, } is 


er death. Exhibit 48, the last will, cone 
tains further dispositions for the apangashe 
ram which had in the meantime been 
built. Ambalal’s shares in the National 
Mills were assigned for this purpose. 

Apart from these wills and the trust 
deeds, the plaintiff would have been her 
husband's heir, No action was taken by her 
till 1931, In April- of: that year she sent 
novices through -a: Pleader to the defen- 
dants, who are executors under the wille 
or trustees under the trust deed or both, 
contesting the validity of these deeds and 
claiming maintenance suitable to her re- 
quirements and status in life. The plaint 
in the suit in which this appeal arises was 
presented on September 28, 1931. Itis a 
long and prolix document the gist of which 
is, that the wills should be declared null 
and void as having been obtained by the 
undue influence of defendant No. 1, the 
mahant cf the temple, and defendant No. 2, 
who was Ambalal's doctor, and that alterna- 
tively, if this could not be done, plaintiff 
should be awarded the maintenance to 
which she claims to be entitled under Hindu 
Law; and that the defendants should be 
called upon to account for the losses alleged 
to have been sustained owing to their, mise 
Management and should be removed, and 
that new trustees should bs appointed. The 
reliefs asked for were; (a) A declaration that 
the six : wills were executed by Ambalal 
‘owing to the undue influence ef defendants 
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Nee, 1 and 2, and that plaintiff is the legal 
Łeir and owner of all the property of her 
deceased husband. This relief was valued at 
Rs. 5,250. Plaintiff reserved the right to bring 
& separate enit for similar relief in respect 
of the trast deed; (b) A permanent injunction 
restraining all the defendants from taking 
possession of any of tke suit propertics, 
from collecting rents, making vahivat 
and so or, and from obstructing the plain- 
tiff or interfering with her enjoyment of 
‘the properties. This relief was valued at 
Rs. 200; (e) The Court was asked to take 
accounts from the defendants of their 
manegement and to settle their liability 
to the estate of the decessed for any loss 
that the estate might have suffered owing 
to their negligence and mismanagement. 
This reJief was valued at Rs, 200; (d) The 
Court was asked to determine tLe amount 
which defendant No. 1 should pay in respect 
of the superstructure of the apangashram 
which had been erected by Ambalal on the 
premises of the temple. This relief was 
valued at Re. 2,000, but ihe plaintiff express- 
ed her willingness to pay the deficit stamp, 
if any. 

In the alternative, the plaintiff prayed for 

two reliefs. In the plaint as originally 
framed, the first prayer was for maintenance 
at the rate of Rs. 400 or Rs. 350 in addition 
tothe Rs. 50 provided by tke wills. She 
claimed this for tŁe future and also claimed 
arrears at the same rate for 26 months from 
the date of Ambalal’s death, ‘and she prayed 
that the estate should be administered to 
‘enable these paymentsto be made. The 
relief was valued at Re. 8,000. By an 
‘amendment, which was allowed on Decem- 
ber 13, 1934, the claim was limited to past 
maintenance only at the rate of Rs. 350 or 
Rs, 300 in addition to the Rs. 50 given by the 
wills. This was done to avoid the payment 
‘of the additional court-fees on the sum cf 
Rs. 42,000 which the plaintiff had been 
ordered to- pay. The second alternative 
relief prayed for is that true and proper 
accounts should be taken of the defendant's 
management and of the loss sustained by 
the estate of the ‘deceased owing to their 
mismanagement und negligence ‘that the 
‘Court would decide the liability of the 
defendants to the estate and wculd remove 
‘them from their trusteeship and appoint new 
-trustees and make proper administraticn 
-of the estate. This relief was valued at 
Rs. 200. 

In their written statements, the defendants 
denied the allegation that the wills were 
obtained ty undue influence, and contended 
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that the plaintiff is not entitled toany higher 
rate of maintenance than that ‘provided by 
the wills. Defendant No.1 claimed credit 
for certain expenditure on ‘the plaintiff's 
behalf. 8:me technical defences were also 
raised, viz. that the -court-fees paid were 
insufficient, that the suit is governed by s. 92, 
Oivil Procedure Code, and is, therefore, bad 
for want of the sanction of the Collector, ant 
that it ia not maintenable as an administrae 
tion suit. There were certain interlocutory 
proceedings to which I may justrefer. In 
February, 1932, an application was made by 
Plaintiff for appointing a Receiver- and for 
interim maintenance, The’ Subordinate 
Judge refused to appoint a Receiver, and as 
to interim maintenance ordered that the 
plaintiff should continue to recover the rent 
of lots Nos. 2 and 3 as she was doing. 
There were croesegppeals against these orders, 
but they were dismissed. Plaintiff also 
applied to be examined on commission 
and this was granted by the trial Court 
but the order was set aside in revision 
by the High Court. 

The issue as to court-fees was tried-as a 
preliminary issue. Defendants Nos. 2 and 4 
in their written statement contended (1) that 
the court-fee should be paid on the value 
‘of property as the relief sought was really 
possession, (2) that the court-fees on the 
‘future maintenance should be paid on 
‘Rg. 42,000, i. e. ten' times the annual sum 
claimed, The Subordinate Judge who tried 
this issue thought that the suit should be 
treated as in essence one for increased main- 
tenance and nothing else, and he ordered the 
plaintiff to pay court-fees-on Rs, 42,000. That 
was on October 10, 1934, and-a fortenight’s 
time was given for payment. ' This time was 
extended by a month on October 25 and by 
another week on November 22. In the 
meantime on November 20, plaintiff made 
an application for amending the plaint by 
dropping the prayer for future mainten- 
ance, and this was allowed, as I have said, 
on December 13,1934. The case was then 
disposed of on the merits. The dispositions 
by the six wills were held to be valid, 
but the plaintiff was held to be entitled to 
maintenance at the rate of Rs. 275 a month 
less Rs. 50 a month already paid under the 
wills and “less Rs. ‘806 which she had 
recovered as’ rent for 26 months. A 
decree was accordingly passed for the sum 
of Rs. 5,044 from the estate of Ambalal in 
the hands of the executors. Defendants 
Nos. 1,2 and 4 have appealed, and there 
are cross-objections by the plaintiff. © i 

-Then' firat: point taken by the learned 
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Advocate-General, who appears for the 
appellants, is that the suit is in effect 
one for possession of the properties enume- 
rated in the schedule to the pisint and fees 
should have been paid on the value of these 
properties. The point has not been discussed 


-by the trial Judge, and apparently was nct 


~~ seriously argued before him. The argument 


- wit 


t the learned Couneel for the respondent is 
that this is not to be regarded as a suit for 
possession. The plaintiff does not need to 
sue for possession. She is now in possession 
admittedly of lots Nos. 1 and 4; lot No. 1 
she occupies as her residence and kt No. 4 
she has been using as a stable. She is also 
in possession of lots Nos, 2 and 3 through 
tenants She does not seek possession of lot 
No. 5, which is the apangashram, but 
claims only the amounts spent on buiding 
it, and in the present suit she does not seek 
any relief at all in respect of lot No. 6 which 
is the dispensary. As for the shares they 
are in the name of Ambalal, and if she gets 
the injunction asked for, that would be 
sufficient to protect her rights, We think 
that this reasoning is sound, and that the 
Judge was right in holding that the reliefs, 
apart from the cłaim for maintenance, were 
correctly valued in the plaint. The second 
point is, tbat, as the additional court-fees 
which plaintiff was ordered to pay were not 
paid; the plaint should have been rejected 
under O, VII, r. 11, Civil Procedure Code, 
and that an‘‘amendment of the plaint was 
not permissible. The rule says: 

“The plaint shall be rejected in the following 
cases (a) where it does not disclose a cause 
action: (b) where tbe relief claimed is under- 
valued, and the plaintiff, on being required by the 
Court to correct the valustion within a time to be 
fixed by the Court, fails to do so: (0) where the 
relief claimed is properly valued, but the plaint is 
written upon paper insufficiently stamped, and the 
plaintif, on being required by the Court to supply 
the requisite stamp paper within a time to be fixed 
by ‘the Gourt, fails to doso.” |, 

No doubt the rule uses the words “shall 
reject’. which are mandatory words. But 
prima facie the rule would seem to be man- 
datory only rebus sic stantibua, that is to 
say, when the Court has to deal simply 
the position referred to -in the rule, 


: and would not preclude an amendment of 


$ 


the plaint which under O. VI, r. 174 may be 
made at any stage of the proceedings. It 
might obviously lead to great hardship if 


- a plaintiff were unable to pay the enhanced 


fees_ ordered, and if there were no alter- 


. native but . the rejection of the plaint, The 


_learned Adyocate-General suggested that in 


that case -he might apply to continue the 


_puit in, forma pauperis, Butif the rule is 


av 
g 
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to be construed as strictly as the learned 
Counsel contends that would not he a com- 
plisnee with it. It would be as much an 
avoidance of payment of the fees as an 
amendment of the plaint. d 

We were referred to Midnapore Zemin- 
dary Co., Ltd, v. Secretary of State (1) 


‘which does no doubt support the argument 


which has been put forward. With all 
deference, however, to the learned Judges 
who decided that case, we think that it 
takes too technical a view of the rule. There 
is no authority of this Oourt which is really 
in point. In Valli v, Mahmad (2) the trial 
Ocurt had dismissed a suit for non-payment 
of court-fees under s. 10, Court Fees Act, 
and in appeal the Disirict Judge held that 
the proper procedure was to reject the plaint 
under this rule. But he allowed the plain- 
tiff an option to abandon part of his claim 
and so avoid the payment of further fees. 
This Court held that this procedure was un- 
justified. The learned: Judges said (p. 766%): 

a eh es we are not aware of any provision of law 
or any authority which shows that a plaintiff 
who has not properly valued his claim or paid a 
sufficient court-fee is entitled at the last moment 
to an option such as was allowed tohim by the 
District Judge.” 

The Court did not hold or intend to hold, 
we ttink, that once an order under the rule 
has been made, no amendment of the plaint 
may ever be permitted, It may be men- 
tioned that the plaintiff have intimated her 
willingness to abandon the claim for future 
maintenance even before the Court passed 
orders on the question of court-fees (see the 
purshis dated October 8, 1931, at pe 461 of 
the paper-book). We think that O. VII, 
r. 11 and O. VI,1r.17, ought to be read 
together, and are not prepared to say that 
the amendment was not properly allowed 
in this case. It seems worthy of note that 
cls, (b) and (e) of r. 11 are differently 
worded. The Judge in this case did not call 
on the plaintiff to correct the valuation 
although the case clearly comes under cl. (b) 
and not under cl. (¢). He corrected the 
valuation himself and called on the plaine 
tiff to pay the fees. The fact that the party 
is to be called on to correct the valuation, 
which must mean apparently to remove the 
inconsistency between the relief claimed 
and the valuation, instead of being merely 
told to pay the deficit, rather seems to suge 
gest that it is open to him to remove the 


"(1944 0.852; 40 Ind. Cas, 96; AIR 1917 Oal. 77; 
a1 OWN 834. 
(2) 16 Bom. L R763; 26 Ind. Oas. 746; A IR 1914 


Bom. 117. : 
*Page of 16 Bom, L. R —[Hid) 
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inconsistency by abandoning part of his 
claim. On that view the plaintiff has in 
fact corrected the valuation which ‘is all 
that is necessary under cl. (b) of the rule 
and the plaint after the amendment was no 
longer undervalued. This reasoning may 
perhaps be rather technical but then so is 
the objection. Then it was argued that the 
suit relates to a public charitable trust, the 
apangashram. It seeks come of the reliefs 
enumerated in s. 92 (1)of the Code, and 
therefore under cl. (2) of the section it 
could only be instituted according to the 
provisions of the section with the sanction 
of the Collectcr. As the sanction of the 
Collector has not been obtained, it is argued 
that the whole suit ought to be dismissed. 


‘In para. 19 of the plaint it is stated ; 


“It seems that defendant No. 1 has not put 
at all into practice the said scheme which was 


-made for the apangashram under the two wills 


mentioned in para. 16 above. On the contrary, 
efendant No. l's akhada stay in the 
buildings erected in the name of apangashram. 
And they have been using it for the kesping of 
Carriages, chariot and storing of grass belonging 
to defendant No 1. That is, really speaking, defen- 


-dant No 1 enjoys the said property in the name 


of the apangashram.” 
The Oourt was asked to take accounts 
from the defendants and settle their liabi- 


t: lity for any loss caused by their negligence 


and” mismanagement and has also been 


asked to remove them from their trus- 
teeship and to appoint new trustees. In 
support of his argument,- the learned 
Advocate-General relies ` on Narsidas 
Jekisondas v. Ravishankar Prabhashankar 
3) and Annappa Ramchandra Rai v. 
rishna Narayan Prasad (4). But in 


these cases and in the Privy Oouncil 
case in Abdur Rahim v. Abu Mahom- 
ed Barkat Ali (5) which is referred 


to` and discussed therein, suits had been 
brought by beneficiaries under a public 
trust to enforce the trust, In so far as the 
Plaintiff here seeks to set aside the wills 


. 88 having been brought about by undue 
-`> influence, she is quite obviously not suing to 
- enforce the trust and the learned Advocate- 


` General concedes that so far the suit is not 
, obnoxious to s. 92. There is we must admit 


“considerable difficulty as regards the al 


“ternative reliefs which are certainly claimed 


on the footing that the wills are “legal and 
VT. 
(2) 82 Bom. L R 1435; 128 Ind, Oas. 891;A I R 
1981 Bom, 33; Ind. Rul, (1931) Bom. 107. 
1601; AIR 


W 38 Bom, LR 808; 165 Ind. Oas. 
1936 Bom. 412;9 R B 203 
(5) 55 I A 96; 108 Ind. Oas. 361; AI R1938 P O 


` 16; 65 O 519;9 PLT65; ILT 40 0al. 19; 27 LW 


839; 320 W N 482;26 A L J 484; 54 ML J 609; 
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fit to be confirmed” as stated in the plaint. 
But even here it may be argued, not 
unreasonably we think, that the plaintiff is 
not seeking to enforce the trust. She is 
claiming what she considers reasonable 
maintenance not on the basis of - the-trust 
but in spite of the trust, relying on 
principles of Hindu Law to which. the 
trust, though valid in other respects, mu 

conform. She is not asking the Oourt to - 
administer the trust but administer her 
husband's estate in accordance with’ these 
princples simply for the purpose of giving 
her proper maintenance, This is tho gist 
of the argument of the learned Counsel for 
the plaintiff, and we think on the whole it is 
sound. Tae plaint is very awkwardly 
drafted, but it has frequently been held 
that mofussil pleadings should not ba con- 
strued too strictly, if todo so would work 
injustice, and reading the plaint as. a 


‘whole we think it permissible to take tbis 


view of it. Onthis view we consider that 
it is not governed by 8. 92 and not liable 
to be dismissed because it has not been 
filed as a representative suit with -the 
sanction of the Collector, 

On the merits of the case, that is to say, 
the propriety of the award of Ke, 5,044 for 
arrears of maintenance, Mr, Setalvad has 
argued, first, that whatever rate ‘of main- 
tenance be held suitable, the plaintiff must 
give credit for what she has received. The 


: trial Judge has deducted from the gross 


amount found due to her at the rate cf 


-Re, 275 a month, Rs. 50 a month provided 


-in the wills and Res. t06- the rent recoved 
for párt, of lot No,'1 at Rs. 31 per month. ` 


But. she had also recovered, it is said, an 
equal ‘amount as rent of:lots Nos. 2 and 
3 and ‘has used lot No. 4 as a stable for 


. which "Rs. 10 a month should’ reasonably 


‘be charged: as rent. Besides that,’ Witness 


Natvarlal, a protege of Ambalal, says that 
he paid to her a sum of Rs. 103 which 
was owing from him to Ambalal: ‘If.these 


“sums are deducted, the amount to. be 


f 


awarded, whatever it is, would be further 
reduced by Rs, 806 plus Rs. 260 plus 
Rs. 108=Rs 1,174. But the amount 
actually recovered as rent for lots Nos. 2 and 
3 seems to have been Rs. 380 only (see 


-Pp 212 and 214 of the paper-book). As |: 


for lot No, 4 which plaintiff used as a 
stable, we do not think she can be charged 


- rent for this if she was entitled to maintain 


the carriage, and in our opinion, she was. 
The proper deductions to be made in our 
opinion are Rs. 1,300 paid under the wills, 
Rs. 806 for rent of part of lot No, 1, Rs. 380 


1940 


for rent of lots Nos. 2 and 3 and Rs, 108; 
4. e. in all Rs. 2,594, 

It was argued that the amount should be 
:Btill further reduced by asum of Ra, 2,500 
which plaintiff is said to have realized by 

sale of ornaments not proved to be her 
stridhan ornaments, The amount recovered 
was perhaps only Rs, 2,100 as plaintiff says. 
wut the point to be noted is that the second 
.and final will which dealt with plaintiff's 
Maintenance. Ex. 47, provided that the 
,ornaments are to be sold on plaintiff's death 
and. the proceeds spent within one month 
„in cdhnection with her obsequies. That being 
80, we do not think the ornaments can be 
regarded as forming part of Ambalal’s 
estate or that they have to be taken into 
‘consideration in the calculation of the plainte 
iff's maintenance. As the ornaments have 
‘been sold, the amount to be spent on the 
-obsequies may have to be diminished pro 
tanto. But we can see no justification for 
deducting the amount from the sum to be 
allowed for arrears of maintenance, 

The Municipal taxes on the buildings 
occupied by the plaintiff are fairly heavy 
and in providing for the future, this may 
‘have to be taken into consideration. But 
the accounts at p. 220 of the papersbook 
and the bills and receipts Exs. 36 to 44 
show that defendant No.1 paidthe tax for 
the year 1930-31 and there is no evidence 
that plaintiff paid any taxes at all during 
“the period with which we are concerned. 
As regards the rate of maintenance allow- 
‘ed by the trial Court, which is made up of 
Rs. 200 for household and other expenses 
and Rs. 75 for a carriage, Mr. Setalvad’s 
contentions are that plaintiff has produced 
-no evidence as to her actual expenditure 
and the trial Judge has not based his figures 
‘On actuals bat on what he considers the 
Plaintiff might reasonably have spent, that 
wheres the present income of the estate is 
only about Rs. 4,000 a year—and :that was 
the income for the last four years of Amba- 
lal's life—the Judge allowed himself to be 
influenced by the fact that the income used 
to be much more andthe average for ten 
‘years was about Rs. 10,000 a year, that it is 
unreasonable to allow the plaintiffa Rs, 3,300 
-a year for her maintenance when for the 
last oar years of ' his life Ambalal and his 
sister and plaintif together had little more 
than this to live upon, that there is no 
necessity for plaintiff to have a carriage 
and her husband gave express directions to 
defendant No. 2 on -several occasions that 
the horse and carriage were to be sold, and, 
lastly, that the estimate of Ambalal’s house: 
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hold expenses on which the Judge has based 
plaintiff's allowance is exaggerated and ino 
cludes a great deal of expenditure which 
there is no need for plaintiff to incur, 

We do not think that the absence of 
reliable evidence as to what plaintiff has 


actually spent is very important. She may 


have spent more or less than she was 
entitled to charge the estate with for her 


maintenance, The principles on which maine 


tenance is to be calculated are expounded 
in Ekradeshwar Bahuasin v. Homeshwar 
Singh (6), to which the trial Judge has 
referred, and generally speaking the same 
Principles apply to arrears as to future 
maintenance,-although, as pointed out in 
Gurushiddappa Mallappa v. Parwatewwa 
Shivappa (7), the Oourtis not bound to 
award arrears of maintenance at the same 
rate as might be considered reasonable for 
the future. We agree with the learned Advoe 


- oate-General that the maintenance ought 


to be calculated with reference to the ine 
come of the estate as it is now and not as 
it was before Ambalal began to spend so 
much money on charity. Hindu Law and 
opinion regard these charitable gifts and 
bequests with favour, and if a Hindu hase 
band of his own free will chooses to dimi- 
nish his estate by giving away part of it to 
charity (assuming of course that he is not 


doing it with the object of defeating his 


widow's reasonable claims), the widow is 


entitled to say that she should be given 


maintenance in proportion to what the in- 
come was before the charitable gifts or be 
quests were made, Bach a claim would be 
quite absurd in the present case because 
it appears that Ambalal’s ordinary expen- 
diture remained pretty much the same 
throughout, and he spent no, more on him- 
self and his family for ordinary living exe 
penses when his income was Rs, 20,000 a 
year than he did when it was Rs, 4,000. But 
although there is one passage in the judg- 
ment which rather suggests that the trial 
Judge thought the gift of the Richey Road 
bungalow in trust for the dispensary might 
be disregarded in the calculation of mam- 
tenance, I doubt if this really has affected 
his conciusions. At any rate he professes to 
base his award not on Ambalal’s income 
but on his normal expenditure on his house= 
hold. 

(6) 56 I A-133; 116 Ind. Oas. 409; AI R 1929 PO 
128; 3 Pat. 810; 33 OW N 637; 1OPLT 345; 49 O 
L J 679; 81 Bom. L R 816; 6 O W N 536; (1999) A L 
J 895; 30W 1; 57 M L 60; (1939) MW 468; 
Ind, Rul. (1929) P'O 193 (P 0.) : 


mY) 38 Bom. L R 1293; 167 Ind, Oas. 973; A IB 
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As regards the allowance for a conveys 
ance; Ambalal had kept a carriage for fifteen 
or sixteen years with one short interval of 
six montks. Sometimes he kept two con- 
veyances. We think it may be regarded as 
a reasonable luxury within the meaning of 
the rule laid down in Hkradeshwart Bahu- 
sin v. Homeshwar Singh (6) and we are 
not prepared to say that the allowance 
of Rs. 75 a month for this purpose is une 
warranted. We may say that when the time 
ecmes for making provision for the future 
this allowance might fairly be taken to 
include stabling. On the other hand we 
think, there is a good deal of force in the 
argument that the figures “of household 
expenditure in Ambalal’s diaries which are 
accepted as correct by both sides do not 
justify an allowance of Rs. 200 a month for 
the expenses of plaintiff alone. The trial 
Judge says that Ambalal’s household 
expenses were on the average Rs, 4,500 per 
annum. This figure appears to be taken 
from the statement complied from the dia- 
Ties and put in on plaint:fi's behalf. In this 
-Btatement- household expenses and miscel- 
laneous expenses of Ambalal, dharmada, 
etc., have- been lumped together. A jumbled 
total of this kind is.meaningless. There is 
no reason why plaintiff's miscellaneous and 
- charitable expenditure should be on a scale 
ccmparable to her hugband’s. The state- 
ment putin by the defendants shows that 
-the household expenses proper were never 
more than about Rs. 1,600 a year: and 
often much less, -In the years when the 
-income was at its highest, in 1921 and 1922, 
“the figures ‘were Rs. 976 and Rs, 1,297, 
The: average for the last three years of 
Ambalal’s life was Rs. 1,400 or less than 
Rs. 120 a month for three} people and their 
servants. The plaintifi’s dress costs roughly 
Rs, 180 a year or Rs. 15 a month. 

A very considerable item in plaintiff's 
statement is under the heading of personal 
and medical expenses, The annual totals for 
the years Ssmvat 1960 to 1984 (omitting 
the year Samvat 1981 for which tke diary 
is not forthcoming) were Rs. 362, Rs. 1,302 
Made up of two items of Rs. 677 and 
Rs. 625, Rs. 874 and Rs. 451. In the defen- 
dant’s statement there is no separate head- 
ing for plaintiff's: personal expenses. The 
corresponding figures for her medical ex- 
penses are Rs, 13, Rs, 334, Rs. 386 and 

8.11. In 1925, when the plaintiff's last 
cbild was ‘born and died soon aftér delivery, 
she bad a difficult confinement and. heavy 
medical expenses-had to be incurred. But 
that is a long time ago. It is vaguely stated 
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that she is still weak and infirm, but there 
is no reliable evidence, the evidence of any 
medical man or nurse for instance, to show 
that she is a confirmed invalid or in need 
of constant or expensive medical treatment, 
An allowance of Rs. 50 a month for medi- 
cine and miscellaneous expenses including 
charity ought, in our opinion, to be quite- 
sufficient. Rupees 75 for a Gonveyar— 
Rs. 60 for medicine and cook, Re. 15 for 
dress; and Rs. 50 for other expenses, comes 
to Rs. 200 a month, and we see no reason 
why that allowance should be exceeded. 
The amount due for twenty-six months is 
therefore Rs. 5,200, from which, as I have 
said, Rs, 2,594 are to be deducted. as having 
been already recovered, leaving a balance 
of Rs, 2,605 as the amount to be decreed, 


In the cross-objections Mr. Thakor for 
the plaintiff has repeated the contention 
that the wills are void for undue influence, 
He relies on s. 16, Contract Act, s. 89, 
Trusts Act, and on the equitable rule which 
has been referred to in Shivgangawa 
Madiwalappa Vulavi v. Ba:angouda Govin- 
dgouda Patil (8), that when a person obtains 
any benefit from another, whether under 
a contract or as a gift, by exerting his influ- 
erce, which, in the opinion of the Oourt, 
prevents the grantor from exercising an 
indepenuent judgment in the matter, the 
latter can set as:de the ccntract or recover 
the gift. Ttis argued that it is for defen- 
dants Nos. 1 and 2-to prove that these wills 
were not induced by undue influence. This 
argument, however, presupposes that these 


‚defendants were in a position to dominate 


the will of Ambalal, and we agree with the 
trial Fudge that there is no good reason to 
suppose that they were in that position. 
Ambalal was a religious man and might 
perhaps be described as a religious fanatic. 
But we Gan see no reason to suppose that 
he was under the domination of defendant 
He was a devotee of the temple of 
which defendant No. 1 is the mahant and 
claims to be the proprietor. He regarded 
defendant No. 1 with reverence and treated 
him accordingly. But we think that the 
plaintiff and her witnesses are exaggerating 
when they say that Ambalal regarded dee 
fendant No. 1 as a God or imposed a blind 
confidence in him. The: evidence shows 
that he used to visit other temples as well, 
and was in the habit of making charitable 
gifts for the benefit of sadhus and cripples 
and cows. The dispositions of his property, 
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which have been impugned, seem to have 
been quite in keeping with his character. 

Defendant No, 2 was his medical atten- 
dant and,as he was somewhat frequently 
ailing, he may have seen a good deal of him. 
But defendant No. 2 was not his only dostor, 
and we can find no reliable evidence that he 
dominated the will of his patent in any way. 
‘Zhe plaintiff has admitted in her evidence 
“ that Ambalal used to consult defendant 
No. 2 about medicine but not about business. 
The suggestion that Ambalal was depressed 
by the loss of his infant sonin 1925 and 
that the defendants took advantage of his 
state of depression seems tn us tobe far- 
fetched. It was in 192. that the child 
died. He lived for four years after 
that during whichhe took active steps 
to start the apangashram and the dis- 
pensary. 

We oan find no proof at all that the 
defendants exerted any pressure on him 
in connection with the wills. The writer 
of the wills and the trust deed, who is a 
retired Sob-Registrar and apparently a 
respectable witness, bas deposed that 
Ambalal himself gave him all the instruc- 
tions for the documents and approved of 
the drafts and that neither defendant No. 1 
nor defendant No.2 had anything to do 
with the wills or made any suggestions 
in connection with them. Practically, all 
that has been elicited in the cross-examina- 
tion of this witness is that defendant No. 2 
paid him his writing charges on Ambalal’s 
behalf. The writer had asked fora sum 
of Rs. 250 and Ambalal, apparently at 
the suggestion of defendant No, 2, decided 
to pay Rs. 110 only: That is one point, 
and the other is that the witness says that 
Ambalal told him not to talk about the 
wills, Then it is to be noted that according 
to the evidence Ambalal was not by any 
means a weak-minded sort of man. On 
the contrary he seems to have been a 
shrewd businessman who dealt in shares, 
quite profitably as it appears and was a 
director in several companies, 

Then again the dispositions made by these 
wills cannot be regarded as in any way 
unconscionable, It is true that the pro 
vision made in them for Ambalal’s wife is 
below the standard which the law considers 
reasonable, but itis not so patently uns 
reasonable as to rouse any suspicion that 
Ambalal was not acting on his own volition. 
The house which has been assigned for 
Plaintiff's residence is apparently a very 
good one, Ambalal had expended a lot 
of money on re-building it shortly before 
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his death. Ho very probably anticipated 
that she would be able to let part of it and 
ke may well have thought that an addic 
tional allowance of Rs. 50 a month would 
suffice, Plaintiff has alleged that she was 
kept in ignorance of these wills. It seems 
tome that that is a little doubtful. It is 
an admitted fact that Ambalal constructed 
the apangashram and started the dispense 
ary in his lifetime. Sothat plaintiff must 
have known all about them and indeed 
she admits that she did. She has also 
admitted that her husband once told her 
“you are an illiterate woman. So I have 
asked defendant No 2 and Popatlal 
(defendant No, 4) to look after all this 
work.” In any case a man does not 
necessarily consult his wife about his 
testamentary dispositions. It has been 
suggested that Ambalal's letters to defen- 
dant No.2 show a spirit of subservience 
to him. These letters areat pp. 437 and 
438 of the paper-book. They show no 
doubt extreme devotion on Ambalal’s part 
tothe God of Sri Jagannathji temple. 
But we cannot findin them any indication 
that he was under the influence of defene 
dant No.2, Onthe contrary the letters 
rather suggest that the dispositions made 
in the wills were Ambalal’s own and that 
he was instructing defendant No. 2 to carry 
them out. The learned trial Judge has 
expressed the ` opinion that two of the 
defendant’s witnesses, the pujart of the 
temple and œa -retired talati, have given 
false evidence about one of the wills, the 
one which related to the apangashram 
having -been deposited inthe temple by 
Ambalal inthe presence of the plaintiff. 
This conclusion seems to be mainly based 
on discrepancies ‘as to time which are not 
necessarily at all suspicious after the lapse 
of ten years. But anyhow, as the learned 
Judge says, this has. little or no bearing 
on the question of undue influence. We 
cannot fiad any real similarity in the 
circumstances present here-to such a case 
as Sital Prasad v. Parbhu Lal (9) on which 
learned Oounsel for the plaintiff relied. 
In that case the plaintiff was obviously 
under the thumb of the defendant who had 
housed and financed him and helped him 
to recover his property, which he then 
induced him to transfer half to his 
brother and half to a temple of which he 
was the proprietor but in which the plaintiff 
Was not interested at all. The evidence in 
this case has been examined by the trisl 
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Judge with meticulous care, and the opinion 
of an experienced Hindu Judge on a point 
of this kind must be given great weight. 
We hold that there is no substance in the 
cross-objections. 

The result is that the decree of the 
trial Court is modified by substituting the 
figure Rs. 2,606 for Rs, 5,044. The order 
as to costs in trial Court will stand, and as 
each party here has partly succeeded and 
partly failed, we propose to make the 
same order in the appeal, vig. that each 
party should bear his own costs. The 
cross-objections will be dismissed with 
costs, and First Appeal No. 255 of 1936 
which relates tothe rent of lot No.4 and 
which is not pressed, is dismissed with 
costs. 


B. Decree modified, 


PATNA HIGH COURT 
Appeal No, 134 of 1936 
December 23, 1938 
Fazu ALI AND VARMA, JJ. 
RADHEY LAL—Dsrenpant—APpaLLant 
h versus 
KANHAI LAL—P.uaintirg—RuasponDeNT 
Civil Procedure Code (Act V of 1908), Sch. II, 
Paras. 16, 1—Decree in accordance with award— 
Award in excess of powers conferred on arbitrators— 
Appeal, if liss—Partuion suit—Parties not agreeing 
as to mode of division of properties and referring 
matter to arbitration ch case, tf covered by 
Para. 1—Parties agreeing as to their respective 
shares — Agreement incorporated in preliminary 
decree and division of properties referred to arbitra- 
torse—Final decree wholly based on award—Case, if 
falls under Sch. II. 4 
There is ample provision in Paras. 14 and 15 of 
Sch. LU, Qivil Procedure Oode, to enable the Oourt, 
to which the award is submitted, to refuse to 
give effect to the award if in its opinion it is 
either void or invalid or illegal, If, however, the 
award is accepted, it means that in the opinion of 
the Oourt it is neither void nor invalid and the 
Legislature does not appear to have intended that 
the opinion of the Court should be challenged in 
appeal, Paragraph 16 merely gives effect to the 
principle of finality of awards and the intention of 
the Legislature evidently is that an award should 
be subjected to the sorutiny of one Oourt only, 
namely, the Court through which reference is made 
to arbitrator and not that Oourt and an Appellate 
Court. No appeal, therefore, lies from the decres 
when it is in accordance with the award, even if 
the award itself is in excess of the powers confer- 
red upon the arbitrators. Durga Charan Deb Nath 
Y. Gangadhar Deb Nath (8), diseented from, [p. 55, 
cols. 1 & 32.) - 7 - - 
The expiession. “the matter in difference between 
the parties” which has been used in Para, 1, 
Bch. lI, Oivil Procedure Code, is quite general and 
fully covers a case where in 8 partition suit “the 
clan not having agreed among themselves as to 
w the property was to be divided, ieferred the 
matter to the arbitrators. {p. 68, col.2) : | 
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There is nothing inthe Code of Civil Procedure 
to prevent the parties from referring the matter in 
difference between them to arbitration at any stage 
of the suit. Where in a partition auit the 
parties have agreed among themselves as to their 
respective shares and this agreement is incorporat- 
ed in the preliminary decree bat the division of 
the properties is referred to the arbitrators and 
the division of the properties which is wholly a 
subject of the final decree, is wholly based upon 
the award of the arbitrators, the case falls undegec: 
Beh, IL [p, 54, coL L] Ns 

The essential difference between a Commissioner 
appointed to effect a partition and an arbitrator 
is that the former 18 an officer selected and > 
appointed by the Court, in whose selection 
the parties have not, as of right, any cħoice, 
whereas the latter is a person selected by the 
parties in whore selection the Oourt has no 
choice. In the former case the parties have ex- 
pressed no consent to be bound by the decision of 
the Commissioner whois appointed by the Oourt 
and whose decision the parties may challenge before 
the Oourt passing a final decree. In the latter case 
they have expressed such consent and cannot chal- 
lenge the arbitrator's decision on questions of law 
and fact except on the limited grounds mentioned 
ın Sch. Il cf the Oivil Procedure Oode. Bholanath 
Roy v. Bata Krishto Roy (1), followed. (p. 53, col. 2.) 

a. from the original decree of the Sub- 


Judge, Patna, dated December 24, 1935. 


Sir Manmatha Nath Mukherjee, Messrs. B. 
C. De, S. N. Mukherjee, Mehdi Imam and 
K. P. Varma, for the Appellant. 


Messis. Khurshaid Husnain, N. K. 
Prasad II and Ramanugrah Prasad, ior 
the Kespondent. 


Fazl All, J.—This is an appeal froma 
final decree in a partition suit which pur- 
ports to be based upon an award given by 
Certain arbitrators appointed by the parties 
just before the final decree in the sut was 
passed. The parties are brothers, the plain- 
vift being the younger brother of the defen- 
dant and bcth being the sons of one Basant 
Lal. On June 18, 1934, the plaintiff 
instituted the present suit for the partition 
of properties, both movable and immovable, 
and in Sch. L of the plaint he claimed that 
one of the items of the properties to be 
divided between him and the defendant 
was cash amounting to nine lakhs .of 
rupees. The plaintiff also made an applica 
tion to the Court for the appointment of 
a Commissioner to make an inventory. 
of the joint properties on the allegation 
that the movable properties were in danger 
of being 1emoved by the defendant. The 
defendant did not file any written state- 
rent, but he filed an application in which 
he denied scme of the allegations made by 
the plaintiff and tried to resist the appoint- 
ment of the Commissioner. Uliimately a 
Commissioner was appointed and before 


kad 
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him on June 23, 1934, the parties presented 
& compromise petition. This petition 
recited that it had been settled between 
the parties (1) that the plaintiff would 
accept 7 annas share in all the movable 
Properties, articles, cash, ornaments, etc., 
and the defendant would take the remaining 
9 annas, and (2) that the properties should 
be partitioned by three persons who had 
been chosen by the parties, the names of 
these persons being Nanda Lal Bhagat, 
Lechman Sao and Hari Kishun. The peti- 
tion further stated 
shell pasever Peete athe aforeasid eee 
On an 0 
articles and bond, ijara (deeds), prea eto., shall 
be acceptable to both parties, and should, for any 
reasons, they fail to agree in the partition of an 
Property, the opinion of the majority shall preva 
and the partition shall take effect accordingly.” 
The arbitrators subsequently gave their 
award setting out therein details of proper- 
ties allotted to the plaintiff and the defen- 
dant, respectively. They decided that the 
defendant had concealed a sum of three 
lakhs and not over nine lakhs of rupees as 
was alleged by the plaintiff, and to equalize 
the share of the plaintiff in the total asset, 
they directed the defendant to pay to him 
a sum of Rs. 98,773 odd. Oertain objections 
were preferred by the defendant to the 
award, but they were disallowed by the 
Subordinate Judge who directed the pre- 
Paration of the final decree in accordance 
with the award. The defendant then moved 
this Court against the order of the Sub- 
ordinate Judge giving effect to the award, 
but their application was dismissed. They 
have now preferred this appeal from the 
final decree passed by the learned Sub- 
ordinate Judge and the main question which 
has been argued in this Court is whether 
an appeal lies from the decree. 
Paragraph 16 (2), Seh. II, Oivil Procedure 
Code, provides : 

“Upon the judgment pronounced according to the 
award, a decree follow, and no appeal shall lie 
from such decree except in so far asthe decree is in 
excess of or not in accordance with the award.” 

Prima facie, therefore, no appeal can be 
entertained from the decree passed in the 
present suit, It is however contended by 
Sir Manmatha Nath Mukherjee who appears 
on behalf of the appellant that in the 
present case an appeal will lie, because in 
the first place Sch. II, Civil Procedure Code, 
has no application to the facts of the present 
case; and, secondly, because the so-called 
award of the arbitrators was without juris- 
diction aad was therefore in law no award 
at all. As to the first point it is contended 
that the parties having agreed among 


RADARY LAL v. KANHAI LAL (PATI) 53 


themselves -as to their respective share in 
the properties to be divided, there was no 
longer any matter in difference between 
them so as to bring the case under Para. 16, 
Ech. II and the position of the s>xealled 
arbitrators was not unlike that of a Come 
missioner who is usually appointed for the 
partition of properties in s suit for partition 
after the preliminary decree is passed. This 
contention is obviously untenable, because 
the compromise petition itself shows that 
all. the differences between the parties had 
not been settled. Indeed, in the very 
preamble of the petition it is recited that the 
reference to the three persons named in the 
petition became necessary because 

“many kinds of harassment and monetary loss are 
involved in a dispute between the parties and it is 


not known how long the suit will be going on and 
what will be the result.” : 

Evidently the parties were not agreed 
among themselves as to how the properties 
were to be divided, otherwise there would 
have been no necessity of referring the 
question to the arbitrators. The expression 
“the matter in difference between the 
parties’ which has been used in Para, 1, 
Sch. II, is quite general and I have no doubt 
that it fully covers the present case. As to 
the distinction between a Commissioner and 
an arbitrator it has been clearly pointed out 
in Bholanath Roy v. Bata Krishto Roy (1), 
and I shall merely quote the following 
passage from the judgment delivered in 
that case: 

“The essential difference between a Commissioner 
appointed to effect a pon and an arbitrator 
appears to me to be that the former is an officer 
selected and appointed by the Court, in whose 
selection the parties have not, as of right, any 
choice, whereas the latter is a person selected by 
the parties in whose selection the Oourt has no 
choice. In the former case the parties have ex- 
pressed no consent tobe bound by the decision of 
the Commissioner who is appointed by the Oourt 
and whose decision the parties may challenge before 
the Court passing a final decree. In the latter case 
they have expressed such consent and cannot 
chellonge the arbitrator's decision on questions of law 
and fact except on the limited grounds mentioned 
in Boh. II of Oode,” F 
Thus the first contention put forward on 
behalf of the appellant must fail. 

It is next contended that the present 
case does: not fall within Sch. IL, Civil Pro- 
cedure Code at all, because this schedule 
is intended to apply to those cases only 
where a decree is based wholly upon the 
award of the arbitrators, whereas in the 
present case the final decree is based partly 
upon a preliminary decree and partly upon 
the award of the arbitrators. This conten- 

(1) 7 PL T 739; 95 Ind. Oas, 391; A I R 1937 Pat,’ 
135; (1936) Pat. 161. 
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tion must be negatived on the short ground 
that there is nothing in the Code to prevent 
the parties from’ referring the matter in 
difference between them to arbitration at 
any stage of the suit and that it is not quite 
correct to say that the final decree which 
has been passed in the suit is not wholly 
based upon the award of the arbitrators. It 
is true that the parties agreed among them- 
selves as to their respective shares and this 
agreement was incorporated in the pree 
liminary decree but the division of the 
properties which is the subject of the final 
decree was wholly based upon the award of 
the arbitrators, 

Lastly, it was contended that the award 
of the arbitrators is void, because they had 
no authority to divide the cash which was 
not produced before them. It is contended 
that the arbitrators had been authorized 
merely to divide thcse properties, the exist- 
ence of which was admitted and they went 
beyond their jurisdiction in deciding that 
the defendanta had concealed a sum of 
three lakhs of rupees. It appears that this 
was precisely one of the points raised by 
the appellant before this Court in the civil 
revision to which reference bas already 
been made, but it was overruled, it being 
pointed out that the arbitrators had been 
empowered not only to divide the prcper- 
ties but also to ascertain what was to be 
divided. It appears to us that the view 
which wes expressed in that case is the 
only reasonable view which can be taken 
when the compromise petition is carefully 
read, As I have already stated, one of the 
properties which the plaintiff asked the 
Court to divide was cash amounting to 
about nine lakhs of rupees. Tke ecmpro- 
Mise petition does not suggest anywhere 
that the allegations of the plaintiff in this 
tespect were to be entirely ignored nor does 
it say that the arbitrators were to divide 
only such properties as were produced 
before them. On the other hand, it recites 
that in whatever manner the arbitrator 
shall partition and allot the properties in- 
cluding the cash shall be acceptable to 
both parties. I do not think, therefore, that 
the compromise petition which is the basis 
of the arbitrators’ authority imposed any 
such limitation upon the power of the arbi» 
trators as to prevent them from trying to 
ascertain what was to be divided. This is 
quite sufficient to dispose of the contention 
put forward on behalf of the appellant; but 
the legal aspect of the matter must also be 
examined, inasmuch as the learned Advo- 
cate for the appellant argued upon it at 
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some length and cited various authorities 
in support of his contention. 

It ep peers that previous tc the decision 
of the Judicial Committee in Ghulam Khan 
v. Mohammad Hassan (2) it was held in a 
number of cases that though a decree 
might be in accordance with an award, an 
appeal would lie from the decree if the 
award upon which the decree was passed 
was invalid, This view, however, has been 
abandoned by the majority of the High’ 
Oourts in India since the pronouncement of 
the Judicial Committee in that case. The 
Judicial Oommittee dealing with .s.- 522 
which corresponded to Para. 16 of Sch. II, 
Civil Procedure Code, observes as follows 
with reference to the concluding words of 
this provision which are to the effect that 
no appeal shall lie froma decree passed 
upon a judgment pronounced according to 
an award except in so far as a decree is in 
excess of or not in accordance with the 
award : 

“Those words appear to be perfectly clear. Their 
Lordships would doing violence to the plain 
language and the obvious intention of the Oode if 
they were to hold that an appeal lies from a decree 
pronounced under s. 523 except in so far as the 
decree may be in excess of or not in accordance 
with the award, The principle of finality which 
finds expression in the Code is quite in accordance 
with the tendency of modern deoisioa in this 
country. The time has long gone by since the 
Oourtea of this country showed disposition to sit ag 
a QOourt of appeal on award in respect of matters 
of fact or in respect of matters of law,” 

It may be pointed out here that the Civil 
Procedure Code does take into account 
those cases where an award determines any 
matter not referred to arbitration and 
Para, 14 of Sob, II clearly provides that in 
such cases the Oourt may remit the award 
to the re-consideration of the arbitrator 
upon such terms as it thinks fit. In the 
present case, the defendant did not ask the 
Court specifically to remit the award or 
any part of it to the arbitrators under 
Para. 14, but it is pointed out that one of 
his objections to the award was that the 
arbitrators had gone beyond the scope of 
the reference in awarding a decree for 
Rs. 93,773-2-3. This objection, however, 
even if we assume it for the purpose of 
this appeal to have been an objection under 
Para, 14, was considered and overruled and 
the application made by the appellant 
tothe High Court to revise the order of 
the Subordinate Judge overruling his 
objection did not also succeed. Then 
comes Para. 15 which provides firstly, that 
the award remitted under Para.14 becomes 

Q 29 O 167; 39 I A 51; 6 O W N226; 8 Sar. 154 
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void on the failure of the arbitrators to 
re consider it; and secondly, that an award 
may be set aside on certain grounds specifi- 
ed in that paragraph. The frst part of 
the paragraph had no application to the 
case, as the award was never remitted to 
the arbitrators andthe defendant did not 
succeed in persuading the Subordinate 
Judge to set itaside under the second 
„part of the paragraph. Paragraph 16 
SYS : 

“Where the Oourt sees nocause to remit the 
award or any of the matters referred to arbitration 
for re-consideration in the manner provided in 
Para.” 14 and where the Court has refused an 
application made to it to set aside an award, 


the Oourt shall proceed to pronounce judgment 
according to the award.” 


In the present case the Court below 
followed the course clearly indicated in 
this paragraph and pronounced a judge 
ment according tothe award, It follows 
therefore, that under cl. (2) of this para- 
graph, in order to determine whether an 
appeal lies from a decree based upon a 
judgment so pronounced, all that is to be 
ascertained is whether the decree is in 
excess of, or not in accordance with, the 
award. Here itis not disputed that the 
decree is in accordance with the award 
but it is contended that the award itself 
is in excess of the powers conferred upon 
the arbitrators, It appears to me in these 
circumstances that no appeal lies from the 
decree cf the arbitrators and I am fortified 
in this view by several decisions of this 
High Oourt and other High Oourts of this 
country, Sir Manmatha Nath Mukherjee 
referred ustothe decision of a Division 
Bench of the Oalcutta High Oout in Durga 
Charan Deb Nath v. Gangadhar Deb Nath 
(3) in whichit was held that there is a 
distinction between an award which is 
irregular and an award which is void, 
and that where the decree is based upon 
an award which is without jurisdiction, 
the decree is really based on something 
which is not an award. That case, how- 
ever, has not been followed by the other 
High Oourts and. with at respect to 
the learned Judges who decided it, I am 
unable to agree to the proposition enunciate 
ed therein. 

The expressions “void” and “without 
jurisdiction” are sometimes used in a 
loose sense as bearing the same meaning 
as the terms invalid and illegal, But in 
whatever sense they may be used,I think 
that there is ample provision in Paras. 14 


(8) 84 O WN 813; 130 Ind. Oas. 137; AIR 1981 
Cal. 109; Ind. Rul. (1931) Cal, 339. i 
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and 15 of Sch.-II, Oivil Procedure Oode, 
to enable theCourt, to which the award 
is submitted, to refuse to give effect to the 
award if in its opinion it is either void 
or invalid or illegal. If, however, the award 
is accepted, it means that in the opinion 
of the Court itis neither void nor invalid 
and the Legislature does not appear to 
have intended that the opinion of the 
Court should be challenged in appeal. 
Paragraph 16 merely gives effect to the 
principle of finality ofawards andthe in- 
tention of the Legislature evidently is 
that an award should be subjected to the 
scrutiny of one Court only, namely the 
Court through which reference is made to 
arbitrator and not that Oourt and an 
Appellate Court. I would thus prefer to 
follow the dezision of our own Gourt which 
seem to be in consonance with the decision 
of the Judicial Committee as well as the 
plain language of Para 16 of Sch, II, Oivil 
Prozedure Code. I would, therefore, dismiss 
this appeal with costs. Hearing fee ten 
gold mohurs, Í 

Varma, J.—I agree. The contention 
on behalf of the appellants against the 
decree is not thatthe decree is in excess 
of, or notia accordance with, the award 
but that-the award itself if defective in 
səmeof the ways pointed out by Sir 
Manmatha Nath Mukherjee. Firstly, he 
contends that the arbitrators had exceed- 
ed the powers that were conferred upon 
them, because although the plaint referred 
to the property ascertained and unascer- 
tained, the petition of compromise did not 
refer tothe unascertuined portion of the. 
property, Now, reading the various docus, 
ments in connection therewith, namely 
the petition of compromise and the pre- 
liminary decree passed thereon, it is clear 
tome that even the unascertained cash 
was included because when the arbitrators 
were to divide the property between the 
brothers, all the properties could not be 
known tothe arbitrators from the very 
beginning and they had to ascertain as to 
what the properties were which they were’ 
to divide. Moreover, the defendants raised 
this point before the Oourt below. The 
petition of objection shows that they 
wanted to question (though not very clearly 
but ina round-about way) the authority 
of the arbitrators to give an award with 
regard tothe property not ascertained by 
them. But that objection was disallowed. 
That is to say, even if we assume that 
there was a petition under Para, 14 of Sch. II, 
that petition was 
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tejected and then comes the mischief of 
Para. 16 of Sch. II that after a petition 
under Para. 14 is rejected, a judgment must 
follow anda decree passed thereon, and 
when that decree is passed, then unless 
the party questioning the decree can show 
that tke decree is in excessof the award 
or not in accordance with the award, he 
has no rightto appeal. About the other 
point that this is nota decree passed 
entirely upon the award, it is clear from the 
materials before us that although a large 
number of documents had to be referred 
, to, it is really a decree based on the award. 
I agree that no appeal lies in this case. 


8. Appeal dismissed. 
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BOMBAY HIGH COURT 
Appeal No. 44 of 1938 
March 16, 1939 
Bravmont, O. J, AND B. J. WADIA, J. 
NARIMAN EDULJI CONTRACTOR— 
APPALLANT 


versus 
PIROJBAI NARIMAN CONTRACTOR 
— RESPONDENT 

Oivil Procedure Code (Act V of 1908), 0. XXI, r. 11 
— Petitions by husband and wife under Guardians and 
Wards Act—Consent order passed by which husband 
was to pay for maintenance and schooling of children 
to wife or school authorities as the case may be—Wife 
taking out summone for leave toexecute consent order 
as if it were money decree — Order held valid but 

d not be executed as decree for payment of 
money. 

Husband and wife made cross-petitions under 
the Guardians and Wards Act but arrived at an 
agreement with regard to the maintenance and 
custody of their minor children. A consent order 
was passed, whereby the husband was to pay the 
expenses of the maintenance and schooling of the 
children and the wife or the school authorities, as the 
case may be, were to receive the money for the said 
purpose. Subsequently the wife took out a summons 

r leave to execute the consent order as ifit were a 
decree for the payment of money under O, XXI, r. 11, 
Civil Procedure Oode: 

Held, that the order did not fall within the terms 
of the Guardians and Wards Act, which does not 
.confer onthe Court power to order a parent, or 
` anybody else, to pay the school bills of the minors, 
but as the parties consented to the Court passing an 
order, which was within its cate ae on, 
and as they were properly before the Court, the 
order was a valid order. o consent order, however, 
could not be regarded as a decree for payment of 
money tothe decree-holder, the wife, for a part, and 
poesibly the whole amount might be paid to third 
partjes, and could not, re, be executed as 
Bu v 


Mr. F. J. Coltman, for the Appellant. 


- Sir Jamshedji Kanga and R.J. Colah, 
for the Respondent. 
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Beaumont, C. J.—This is an appeal 
against an order made by Engineer, J. 
giving leave to the applicant to execute a 
consent order dated August 6, 1929, to the 
extent of Rs. 9,008. The consent order of 
August 6, 1929. was made on two crosse 
petitions by a husband and a wife under 
the Guardians and Wards Act, VIII of 1890. 
By consent the two petitions were consoli- 


dated and certain orders were made as to- 


the custcdy of the minor children of the 
marriage of the husband and wife (of whom 
there were three), and as- to; their maine 
tenance and then the order’-coftained this 
provision : ; 

“And I do by and with the like consent further 
order that the said Nariman Edulji Contractor 
(i. e, the husband) do pay all the expenses of the 
maintenance and schooling of all the said minors 
and that the said Pirojbai Nariman Contractor (i. 6. 
the wife) or the school authorities, as the case may 
be, do receive the, money sent by him from time to 
time for the said purpose and do forward to him 
proper receipt and vouchers therefor.” 

‘In the year 1937, there were divorce 
Proceedings and ultimately a decree for 
divorce was made in favour of the wife. 
On March 7, 1938, the wife took out a 
summons for leave to execute the consent 
order inserting in col. G, in the form under 
O, , T. 11, a sum of Rs. 15,400 odd, 
which she alleged to be the amount due for 
schcoling and maintenance under the con- 
gent order. On that application, there was 
a reference to the Commissioner to find out 
what was the amount due for schooling 
and maintenance, and on July 25, 1938, the 
Commissioner reported to the Court that 
the parties had agreed the sum at Re. 9,008. 
On that report the learned Judge made the 
order, whichis the subject of this appeal, 
in which he ordered that the husband do 
pay to the wife a sum of Rs. 9,008 and 
further ordered that the wife be granted 
leave to execute the consent order dated 
August 6, 1929, to the extent of Rs. 9,008. 
The husband objects to the order giving 
leave to execule the consent order, and his 
objection is based on three grounds. It is 
said, first, that the consent order regarded 
as a decree of the Courtis a nullity, as it 
was made without jurisdiction; secondly, 
that if it is a valid decree, it is not a decree 
for payment of money; and thirdly, that 
there is no method of quantifying the 
amount for which a decree is passed when 
such amount is not specified in the decree, 

With regard to the first point, Mr, 

Coltman relies on Somakka v. Ramiah (1) 


(0) $8 M 39; 13 Ind, Ons, 351; 29 M L J 193; (1911)'3 
MWN 519. 
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and Parvathammal v. Chokkalinga Chetty 
(2) as authorities for the proposition that an 
order directing the father to pay a sum 
for the maintenance and schooling of his 
children is not an order which can be made 
under the Guardians and Wards Act, and 
that if such an order is made under the 
Act, it cannot be treated as a decree made 
under the ordinary original jurisdiction 
and executed assuch. J am quite prepared 
to accept the propositions which those cases 
lay down, and I think thatthe order made 
in {his case did not fall within the terms of 
the Guardians and Wards Act, which does 
not confer on the Court any power to order 
a parent, or anybody else, to pay the school 
bills of the minors. But neither of the 
Madras cases dealt with a consent order, It 
is no doubt wellestatlished that parties 
cannot by consent confer upon a Oourt 
jurisdiction which it does not possess, but 
that is not quite the case with which we 
have to deal. In this case the parties were 
properly before the Court in a matter under 
the Guardians and Wards Act, under which 
no doubt the Court had only a limited 
jurisdiction, and it seems to me that the 
parties were justified in consenting to the 
Court making an order, which it was withe 
in the general competence of the Oourt to 
make, though it was not within the special 
jurisdiction which alone the Oourt could 

ave exercised in the absence of consent. 
As the parties consented to the Oourt pass- 
ing an order, which was within its ordinary 
jurisdiction, and as they were properly 

efore the Court, I think that the order 
was a valid order. 

The second question is whether this is a de- 
cree for the payment of money. Order XXI, 
T. 1], provides that where a decree is for 
payment of money, the Court may execute 
it in the manner therein provided, and then 
suber. 2 provides for the application for 
execution containing various particulars, 
and under the heading (g) the amount due 
upon the decree has to be stated. I am not 
prepared to say that every decree, to come 
within the description of a decree for pay- 
ment of money, must state the exact sum 
due, You may certainly have a decree for 
payment of money not presently due, and 
when the amount claimed by the decree- 
holder is not admitted by the judgment- 
debtor, I see no objection to the Court 
adopting the course, which it adopted in 
this case, and directing an inquiry to ascere 
tain the amount due. I am not, therefore, 


(2) 41 M 241; 41 Ind. Oas. 341; A IR 1918 Mad. 389; 
(1917) M W N 602; SL W 536. 
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impressed with the appellant's third objec- 
tion to the order appealed from. But the 
difficulty I feel isin holding that this is a 
decree for payment of money, It is a decree 
for payment of all the expenses for the 
maintenance and schooling of the minors 
and it provides that the wife or school 
authorities, as the case may be, are to 
receive the money. It is quite plain that it 
is not a decree for payment cf money to the 
decree-holder, the wife, for a part, and 
possibly the whole amount might be paid 
to third parties, It seems to me that a 
decree in that form cannot be regarded as 
a decree for payment of money, which can 
be executed as such. On that ground I think 
that the appeal must be allowed and the 
order of the learned Judge set aside, so far 
as it relates to execution of the consent 
order of 1929. The respondent to pay to 
the Appêl ani the costs in this Court as well 
as in the Court below, 


B. J. Wadia, J.—I agree. 
8. Appeal allowed. 
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DALMIA CEMENT, LTp,—PLAINTI rng 


versus 
NARAINDAS ANANDJI BEOHAR~— 


DaPBNDANT 

Trade Unions Act (XVI of 1926), 9. æ18—Scope— 
Does not afford immunity io trade union for an 
act of deliberate trespass—Tort—Treapass—Law- 
entry—Burden of proof—Stranger entering 
on premises built by employer on his land for 
housing workmen for convenience of his business— 
Entry without permission of employer—Such per- 
son must show that his entry was justified—Civil 
Procedure Code (Act V of 1808), 0. XXXIX, r.2 
—Temporary injunction in suit for declaration 
and injunction when could be granted—Prima 
facie case and balanca of convenience must be 
mads out. 

Section 18, Trade Unions Act, does not afford 
immunity to a trade union or to an officer thereof 
foran actof deliberate trespass, 

Where the employees are housed by their employer 
for the convenience of his trade in the houses 
built on his own land, the relationship between 
them are not those of landlord and tenant at all. 
Thess workmen therefore are mere licenseesof the 
employer and the entire property is in the ocou- 
pation of the employer. If, therefore, a third 
person enters upon such land without the per- 
mission and against the wishes of the employer 
the burden of showing that the entry was lawfully 
justified lies on sucha person, White v. Bayley 
1), Smith{ v.ttOverseers of St. Michael, Oambridge 
ta) and The King v. Oadby (8), relied on, 
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In asuitfora declaration and injunction it was 
alleged by the plaintiff thatthe defendant accom- 
panied by some persons armed with lathis was 
trespassing on the plaintifi’sland and was staging 
demonstrations thereon which were calculated to 
overawe and intimidate the plaintiff and his 
workmen : g 
Held, that if the plaintif had mado out a prima 
facie case and the balance of convenience was 
on his side, the temporary injunction under 
O. XXXIX, r.3, Oivil Procedure Oode, if prayed 
for, could be granted. 

Mr. D. N. O'Sullivan, for the Plaintiffs. 


Mr. Srikishindas H. Lulla, for the 
Defendant. ` 


Order. — This is a suit for a declaration 
and injunction and along with the plaint 
the plaintiffs applied under O. XXXIX, 
r. 2, Oivil Procedure Oode, for a temporary 
injunction. On January 27, I granted the 
prayer` for interim injunction and issued 
notices tothe defendant. It is this matter 
which is before me for disposal now. A 
brief statement of the facts will suffice. 
The plaintiffs are the Dalmia Cement, Ltd., 
a large industrial concern which recently 
acquired an extensive piece of land near 
Drigh Road where they set up and com- 
pleted a cement factory as recently ag 
July, 1938. The plaintiffs employ a verv 
large number of mechanics, labourers and 
workmen, a good proportion of these’ are 
provided with quarters near the faclory on 
the plaintiffs’ land. In January 1938, it 
is alleged by the plaintiffs, a Trade 
Union was formed by the men employed in 
their factory which was registered under 
the Trade Unions Act as the ‘Cement 
Factory Workers' Union’ and Mr. R. K. 
Sidhwa, M. L. A, was elected President 
thereof. The plaintiffs allege that in or 
about September, 1938, the defendant 
Naraindas Anandji Bechar resenting this 
establishment of a Labour Union other- 
wise than under his leadership started a 
campaign, the object of which was to destroy 
the union under the leadership of Mr. R. 
K. Sidhwa and establish one under his 
own leadership. That on December 22, 
1938, owing to the defendant's activities in 
this regard, the plaintiffs informed the 
defendant that he was not to enter the 
plaintiff's premises. It is alleged that for 
some time, in fact, till January 19, 1939, 
the defendant created no trouble, but it is 
the plaintiffs’ case that from January 19, 
1939, the defendant from day to day with 
an ever-increasing body of men armed 
with lathis began to trespass on the 
plaintiffs’ land and stage demonstrations 
thereon calculated to overawe and intimi- 
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date the plaintiffs and their workmen, 
that for these activities the defendant 
chose the hour of 7-30 a. M. which was 
the time when the plaintiffs’ workmen came 
to their work either from outside or from 
their lodgings in the plaintiffs’ property. 
No written statement has yet been filed 
by the defendant but his defence has 
been set out in great detail in his counter- 
affidavit. It is the defendant's case that 
he is the President of the Karachi Factories 
Workers’ Union, the President of the Sind 
Provincial Trade Union Congress, and 
the representative of labour on‘the Sind 
Provincial Legislative Assembly: that it 
is his business in life to protect the interests 
of labour, that the labourers employed 
by the plaintiffs were subjected to consider- 
able hardships and disadvantages, that over 
400 of them had joined his Union and 
that in going to the premises of the plaint- 
iffs he was doing so for an entirely peaceful 
Purpose in the interest of labour and in 
the interest of the employees of the plaint- 
iffs, The 400 of the labourers who were 
members of his Union had invited him to 
their quarters and it was for the purpose 
cf meeting them that he went to the plaint- 
iffs’ property. He admits that because 
obstruction had been caused to him in 
these peaceful activities he had been oblige 
ed to take with him ‘an increasingly 
large number of members” of his Union; 
but there had been no demonstrations, 
there had been no force or violence or. 
show thereof, he and his men had never 
gone anywhere near the factory and 
works, everything wae peaceful and legiti- 
mate. The plaintiffs’ suit was for trespass, 
there could be no case of trespass when 
the defendant was there on the invitation 
of the workmen of the plaintiffs’ tenants 
on the plaintiffs’ property; the suit was 
clearly barred bya. 18, Trade Unions Act, 
XVI of 1926. I have heard the learned 
Advocates for the plaintiffs and tne defend- 
ant and have come to the conclusion 
that the rule issued by me must be 
made absolute, In granting or refusing 
atemporay injunction in such a suit the 
Oourts generally consider two matters : (1) 
Has the plaintiff made ont a prima facie 
case? (2) On which side lies the balance 
of convenience ? It does not appear to me 
in the first instance that s. 18 of Act XVI 
cf 1925 is any bar to the present suit, If 
the section is carefully read- and if the 
object of the Legislature is carefully con- 
sidered, it will be clear that whereas ordi- 
narily a person is liable in tort-if he 
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deliberately brings about a breach of- 


contract of employment between employer 
and employee, the section provides thit 
a registered trade union or an officer or 
member thereof is protected from a suit or 
a legal proceeding if he induces some 
person to break a contract of employment 
or interferes with the trade, business or 
employment of some other person, in cons 
templation or furtherance of a trade dis- 
` pute, dc. The important and significant 


words in the section are ‘on the ground only.” 


The section does not afford immunity toa 
trade union, or to an officer thereof for an 
act of déliberate trespass; 

It is not necessary for me at this stage 
to go any further into the matter. This 
is merely an interlocutory application and 
any detailed discussion of the merits of 
the suit on law or facts is undesirable. 
Nor do I think that there is any substance 
in the contention of the learned Advocate 
for the defendant that the defendant is not 
a trespasser because be enters the premises 
of the plaintiffa on the invitation of their 
tenants. The relations between the plaint- 
iffs and such of their workmen as they 
have housed on their own property are not 
those of landlord and tenant at all. 
These workmen are housed by the plaintiffs 
for convenience of their trade. These 
workmen therefore are mere licensees of 
the plaintifs and the entire property is 
in the occupation of the plaintiffs. Reference 
on thig point may be made to the case in 
White v. Bayley (1) and to the cases in 
Smith v. Overseers of St. Michael, Cambridge 
(2) and The King v. Oadby (3). The plaint- 
iffs are, therefore, in possession and the 
defendant in coming upon their land withe 
out their permission and against their 
orders is a trespasser and the burden lies 
on him to prove lawful justification for his 
entry. I am not prepared to accept on the 
bare statement of the defendant the allega- 
tion that he has been coming on the prope 
erty of the plaintifs on the invitation of the 

laintiffs’ workmen. The defendant could 

ave supported this statement with a num- 
ber of affidavits since he states that no 
less than 400 or 500 workmen of the plaint- 
iffs are members of his Union. He has 
not chosen to file the affidavit of a single 
workman, Nor am I prepared to accept 
the defendant's assertion that his visits 
with “an increasingly large number of 

(1) (1861) 128R R 681; 10 O B(wa.) 327; 32 LJ 
OP 353; 7 Jur. (xN sB.) 948. f 

(3) (1880) 3 El. & EL 383; LIMO 74; 7 Jur, 
(as) 24;3 LT (N 5) 687; 122 RR 7468... 

(3) A818) 1 B & Ald, 475; 106 B R 175. -. 
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members". to, the plaintiffs’ premises are 
entirely -peacefol in their nature. The 
plaintiffs have with their affidavit filed a 
number of photographs taken on each 
morning after January 19 and it ig 
obvious from a look at these photographs 
that the persons who trepass on the plaint- 
iffs’ premises, in some instances near the 
office and factory of the plaintiffs, are 
armed with lathts, and their attitude is 
defiant and menacing. In most of the 
photographs, the defendant figures. In my 
opinion there can be no doubt that the 
‘plaintiffs have made out a prima facie 
case for a temporary injunction. As regards 
the balance of convenience, there can be 
no question, The demonstrations have 
been systematically staged at a time when 
the plaintiffa’ workmen come to their work 
and the obvious result of this is to terrorize 
the plaintiffs’ workmen and disorganize the 
plaintiffs’ business, It is the plaintiffs 
alone who suffer. I therefore make the 
Rule absolute and award the plaintiffs the 
costs of this application. 
D, Rule made absolute. 





PATNA HIGH COURT 
Appeal from Appellate Order No. &5 
of 1939 
September 13, 1939 
Harriss, O, J. AND Fazi ALI, J. 
BARJU PRASAD AND anoTuRR—- 
J UDGMENT-DEBTORS—A PPRLLANTS 


versus 
DEOKI SINGH AND croars—Derorsr- 
HOLDBRS— PONDENTS 

Limitation Act (IX of 1908), Sch. I, Art, 182, 
Expl. 1—Partition decree giving plaintiff and de- 
fendants joint possession of part of property and 
also separate possession of other properties—Dec- 
ree must be regarded as foint—Application for 
execution of such decree by one of the parties takes 
effect in favour of all parttes—A — Parties— 

pplication for executton of partition decree—All 
parties to partition decree impleaded—Only one of 
them filing objectton impleading deores-holder alone 
and objection allowed—Decree-holder can in appeal 
implead only objector as respondent without im- 
pleading other parties. 

Where a decree in a partition sult gives the 
plaintifs and defendants joint possession of part of 
the property, though it also gives them separate 
possession of other properties, the decree must be 
regarded as a joint decree and cannot be regard- 
ed both as a joint deores and a decree held by 
each of the perties in severalty. If therefore an 
application is made by one of the interested par- 
ties for the execution of the decree i 
years of the decree, it takes effect in favour of all 
the parties and a subsequent application made by 
the deares-holder within three years of the previous 
application but beyond years from the date 
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f the‘ decree is not barred by Art, 183, Limita- 
tion Act, Ram Nath Rai v. Harendra Kumar Rai 
(A), distinguished, Man Mohan Gope v. Madhusudan 
Gope (2), followed, Muhamad Sahoob Levai v, 
Mayamad Ammal (3), referred to 

Where in application for the execution of a 
partition decree, the decree-holder impleads all the 
parties to the partition decree and only oneof them 
files an objection impleading the jecree-holder alone 
and the objection is treated as a separate mis- 
cellaneous suit and decided against the decree- 
holder, the deoree-holder is fully entitled in appeal 
to implead only the objector ag respondent 
without impleading other parties to the parti- 
tion decree, The objector by hi ob- 
jection having invited the Court to decide 
the matter between him and the decree-holder only, 
cannot subsequently raise an objection that the 
decres-holder should have impleaded other parties 
in appeal. are 

A. from an order of the District Judge, 

Gaya, dated December 21, 1938, reversing 

an order of the Subordinate Judge, Gaya. 


dated May 3, 1938. 


Mr. Rajkishore Prasad, for the Appel- 
lants. 
Mr. K. V. Varma, for the Respondents. 


Harrles, C. J.—This is a second appeal 
from an order of the learned District Judge 
of Gaya in an execution matter, 

The decree-holders, who are respondents 
in this appeal, brought proceedings claim- 
ing partition of an estate. A preliminary 
decree was passed which was eventually 
made final. Foar takhtas were prepared 
and allotted to the respective parties and 
one plot of land was left joint between the 
parties. The date of the final decree in 
this partition suit is October 26, 1923. 

On December 22, 1838, the decree holder- 
respondents filed an execution application 
praying for delivery of possession of the 
takhta allotted to them. It isto be observed 
that this application was made more thar 
three years after the date of the partition 
decree; but it is common ground that 
during the interval two of the interes:ed 
parties had made applications in execution 
and had obtained possession of their 
respective takhtas. \fthese two applications 
enure for the benefit of all the parties, 
then it has to be conceded that the applica- 
tion of the decree-holder-respondents was 
within time. 

In the execution case filed on December 
22, 1936, the decree-holders impleaded all 
the parties to the partition suit, but only 
the present appellant raised any objection, 
On September 27, 1937, the appellant Sarju 
Prasad filed an objection. praying that the 
execution case be dismissed on the ground 
that it was barred by limitation. It is to 


be observed that in this objection the appel- 
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lant Sarju Prasad impleaded only the 
present decree-holder-respondents. He did 
not implead the other parties to the parti-' 
tion proceedings. This objection was 
treated as separate miscellaneous case and 
numbered Miscellaneous Oase No. 99 of 
1937, and in due course, this miscellaneous 
case was heard and determined by the 
learned Subordinate Judge. He held that 
the previous application in execution did. - 
not enure for the benefit of the decree- 
holder-respondents, and accordingly he 
came to tte conclusion that their appljca- 
tion for execution was barred by limitation 
in that it was presented beyond the period 
of three years from the date of the partie 
tion decree. On appeal the learned District 
Judge was of opinion that the execution 
application was not barred by time and 
reversed the decision of the Court below. 
It is against the order of the learned District. 
Judge that the present second appeal has 
been filed, 

In the first place, it has been argued that 
the application for execution made by the 
decree-holder was barred by time. Oounsel 
for the appellants has urged that the two 
previous applications made by other parties 
could not be regarded as applications made 
by holders of a joint decree and thus would 
not enure for the benefit of the decree- 
holder-respondents, Oounsel has relied 
upon the case of Ram Nath Rai v. Harendra 
Kumar Rai (1), In that case it was held R 
that an application by one of several 
parties to a partition decree to be put in 
possession of land allotted to him in, 
severalty is not an application by cne ofa 
number of joint decree-holders, and thus 
such an application would not prevent time 
running against other parties to the parti- 
tion decree. It must be remembered that 
in the case of Ram Nath Rai v. Harendra. 
Kumar Rai (1) no property had been left 
joint by the partition decree. 

The facts of the present case cannot be 
distinguished from the facts in Man Mohan 
Gope v. Madhusudan Gope (2). In this 
latter case the partition decree allotted . 
certain properties in severalty to each of 
the parties but reserved a certain property 
as ijmali between the plaintiff and the 
defendants, the plaintiff applied for execu- 
tion and received part satisfaction. Su bse- 
quently some of the defendants applied for 
execution beyond threə years ofthe date 


Q) 35 O WN 448; 131 Ind Oes 860; 530 L J 
tas Rul. (1931) Oal. 208; AIR 1931 OaL 581; 56 


(3) 36 O W N 773; 189 Ind, Oas. 786; 56 OLJ 10; 
Ind. Rul. (1982) Cal. 655; AIR 1933 Cal, 869, 
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of the decree but within three years of the 
“plaintiff's application for execution. A 


Bench held that the decree was passed’ 


jointly in favour of the plaintiff and the 
defendants within the meaning of Explana- 
tion I of Art. 182 of the Limitation Act 
and the defendants’ application having 
been made within three years of the 
plaintiff's application for execution, it was 
- not barred by time, No distinction what- 
Bsosver can be drawn between the present 
case and the case of Man Mohan Gope V. 
Madhusudan Gope (2) and in my judg- 
ment this latter Calcutta case should be 
followed. 
. Explanation I to Art. 182 of the Indian 
Limitation Act, is in these terms :— 
. “Where the decree or order has been passed 
severally in favour of more persons than one, distin- 
guishing portions of the ka apaapa as payable or 
deliverable to each, the application mentioned in 
cl. 5 of this article shall take effect in favour only of 
such of the said persons or their representatives as 
itmay bemade by. But where the decree or order 
has been passed jointly in favour of more persons 
than one, such application, if made by any oneor 


more of them, or by his or their representatives, 
shall take effect in favour of them all” 


The question to be decided here is whether 
the decree passed in this partition suit was 
8 joint deoree or not. It certainly gave 
the plaintiffs and defendants joint posses- 
sion of part of the property, though it also 
gave them separate pcsasession of other 
properties, The decree cannot be regarded 
as both a joint decree and a several decree. 
It cannot be regarded as though there is 
one decree for joint possession in favour of 
the plaintifs and the defendants and 
another decree for separate possession of 
their respective allotments. In Man Mohan 
Gope v. Madhusudan Gope (2) at p. 773* 
Rankin, O. J. observed :— 

“It seems to me that the decree before us is 
certainly one passed jointly in favour of the plaintiff 
andthe present respondents so far as the Kalikhola 
and the road are concerned, and unless the deoree is 
for the present purpose to be regarded as though 
there was one decree for joint possession in favour 
of the respondents and the plaintiff and another 
and different decree for separate pogseasion of their 


allotments by the respondents, I think. this appeal 
must fail” 


He held that the decree in that case 
which was very similar to the decree in 
the present case, was a joint decree and 
could not be regarded both as a joint decree 
and a decree held by each ofthe parties in 
severalty. 

The view expressed by the Oalcutta High 
Court has been approved of in the case of 
Muhammad Sahoob Levai v. Mayamad 
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Ammal, 145 Ind. Oas. 968 (3). In my judg- 
ment the present decree must be regarded as 
a joint decree, and that being so, the previous 
applications for execution must be regarded 
as applications which would take effect in 
favour of all the parties. It is common 
ground that the presant application was 
made within three years of the previous 
execution application, and that being s% 
the application was not barred by Art. 182 
of the Indian Limitation Act. 

In the second place, it has been argued 
that the appeal before the learned Dietrict 
Judge was bound to fail for want of parties. 
The learned District Judge heldthat there 
was no defect, but it has been strenuously 
urged before us that the learned District 
Judge could not decide the question of 
limitation in the absence of all the parties 
to the partition decree. The decree holders 
impleaded all the parties to tke partition 
decree in their execution application but 
as l have stated only one of them, namely 
the appellant raised an objection. He filed 
an objection impleading the decree-holder- 
respondents only, and this objection was 
treated as 4 separate miscellaneous case. 
What the Subordinate Judge decided was 
a proceeding between the appellant and the 
decree-holders and having decided it in 
favour of the appellant the decree-holders 
were fully entitled, in my view, to appeal 
to the District Judge aod implead only the 
appellant as respondent tothe appeal, The 
appellant by his objection had invited the 
Court to decide the matter between him 
and the deocree-holders, and that being so, 
he cannot now raise an objection that 
the decree-holders should have impleaded 
other parties who were not made Parties 
by the appellant himself in Miscellaneous 
Oase No. 99 of 1937. The matter was one 
purely between the parties to this appeal, 
and that being so, the respondents were not 
bound to implead the other parties to the 
partition decree. 

It has been contended that a decision of 
the Court on the question of limitation binds 
all the other parties to the execution decree» 
Olearly in this case the appellant only 
invited a decision between him and the 
decree-holder, and it is unnecessary for us 
to consider at this-stage what the possible 
effect cf any finding on limitation might be. 
It is sufficient to say that the order under 
appeal was an order made between the 
parties to this appeal, and that being s0, it 

068; 38 L W 568; AI R 1933 Mad. 
738. 91 ri 174,85 M LJ 583; (1933)M W N 
1295,- - 
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cannot be said that the appeal before the 
Jearned District Judge could not be 
sustained by reason of failure to join other 
persons who might be interested. The 
appellant himself limited the scope of the 
prcceedings and he cannot object to the 
manner in which the appeal was preferred 
in the Court of the learned District Judge. 
In my view, there is no merit whatsoever in 
this objection. 

For the reasons which I have given, I hold 
that this appeal fails and would accordingly 
dismiss it with costs. 

Fazi All, J.—I entirely agree, 

8. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Revision Petition No, 488 of 1936 
February 10, 1939 
Panprane Row, J. 
KANNAYYA REUDI—Prritionge 
versus 
MUTHU REDDI—Rasponpent 

Contribution—Claim for contribution as between 
partners, when cannot be entertained—Debt borrowed 
Jor partnership trade—Joint decree against partners 
—One pariner paying off whole decretal amount, if 
can claim contribution against others. 

It is one thing to say that money was borrowed as it 
was required for the partnership trade by both the 
partners, the borrowing iteelf not being a partnership 
transaction though the partners borrowed it in order 
to advance it to the partnership as capital, and it is 
quite another thing to say that the borrowing itself 
was by the partnership, It is only when the claim 
for contribution is based on the contract of partnership 
or intimately bound up with the relation of partner- 
ship that it would be excluded by the general doctrine 
thatas between partners there can no claim for 
contribution, 

Where the claim for contribution is not based on 
the ground that as a partner the defendant is liable 
to contribute but the basis of the claim isa joint 
decree made against the plaintiff and the defendant 
in respect of debt contracted for partnership trade 
in execution of which the plaintiff alone had to pay 
the entire amount due under the decree in such a case, 
the law of partnership does not prohibit the enter- 
tainment of a claim for contribution against other 

riner, Subbarayudu v. Adinarayadu (1) and 
Buliappa Mudaliar v. Swaminatha Mudaliar (2), 
relied on, 


O. R. P. to revise the decree of the District 
Court, North Arcot at Vellore, dated August 
29, 1935. 


Messrs. Ch. Raghava Rao,S. Rajaraman 
and S. Kothandarama Nayanar, for the 
Petitioners, 

Mr. C. R. Rajagopalachari, for the Res- 
pondent, i 


| Order.—The point raised in this peti- 
bion is whether the olaim of the plaintiff, 
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who is the petitioner in this Court, for con- 
tribution isnot maintainable, This objec» 
tion tothe claim was not made in the trial 
Oourt which passed the decree in favour of 
the plaintiff ; it was only in the lower 
Appellate Court that forthe first time it 
was contended that on the admission of the: 
Plaintiff in his evidence that the debt in 
respect of which a decree had been passed 
against the plaintiff and the defendant - 
had been borrowed by himself and the 
defendant for the purpose of a partnership 
trade carried on by them, the claim ,for 
contribution was not maintainable. It is 
not possible to say that the admission of. 
the plaintiff clearly show that the borrows 
ing itself was a partnersnip transaction, 
Ib is one thing to say that money was bor- 
rowed as it was requiredfor the partner- 
ship trade by both the partners, the bor- 
Towing itself not being a partnership 
transaction though the partners borrow it 
in crder to advance it to the partnership as 
capital, and itis quite another thing to say 
that the borrowing itself was by the parte 
nership. In any case the present claim is- 
not based on the ground that as a partner 
the defendant is liable to contribute. The 
basis of the claim isa joint decree made 
against the plaintiff andthe defendant in 
execution of which the plaintiff alone had 
to pay the entire amount due under the 
decree. In sucha case, the law of partners 
ship does not prohibit the entertainment 
of a claim for contribution. It is only when 
the claim for contribution is based on the 
contract of partnership or intimately bound 
up with the relation of partnership that it 
would be excluded by the general doctrine 
that as between partners there can be no’ 
claim for contribution. 

I have had occasion already to consider, 
the question and I have expressed my opi: 
nion that in cases of this kmd where the 
claim for contribution is based on the pay- 
ment by the plaintiff in its entirety of a 
joint decree debt due by him and by the 
defendant, the claim for contribution can- 
not be defeated even if the original debt in 
respect of which the decree was passed 
wasa partnership debt. The Advocate for 
the petitioner has relied on two cases, 
namely, those reported in Subbarayudu v. 
Adinarayadu (1) and Elliappa Mudaliar 
v. Swaminatha Mudaliar (2). The latter 
case was one in which the decree had been 
obtained by a stranger in respect of a 


0 18M 184, 
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partnership debt and the plaintiff alone had 
to pay up the whole of the decree amount 
and it was.held that the plaintiff was en- 
titled torecover contribution. The decree 
of the lower Appellate Court therefore is 
not in accordance with law and must be 
set aside, It is accordingly set aside and 
the decree of the trial Gourt is restored. 
The petitioner who is the plaintiff in the 
suit, will be entitled to his costs in this and 
in the lower Appellate Court. 
N.eB. Decree set aside. 


e 
——_— 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 778 of 


1938 
September 1, 1939 
Harerna, O. J.anp Fazi ALI, J. 
SHEONARAIN PRASAD SINGH AnD 
oTHaes— DaFRNDANTS—~ A PPRLLANTS 


versus 
GANGA PRASAD SAHU—PLAINTIFF— 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. 116— 
Assignment of decree for certain amount —Portion 
of money kept with assignee to be paid to assignor’s 
creditor åf decree is realised—Suit by creditor of 
assignor to recover amount—Nature of—Article 
applicable—Interest—Suit for compensation for 
breach of contract—Interest, if recoverable—Measure 
of damages. 

P who had obtained a mortgage deoice against 
A assigned the decree to D for certain amount 
a portion of which was left with D to be paid to 
X who was creditor of P. This amount was not 
to be paid to X until D had realized the decree. 
D realized the decretal amount but refused to pay 
A who then brought 
amount: 

Held, that the suit was neither one for speciflo 
performance of a contract nor for indemnity but 
was a suit for compensation for breach of contract 
and was therefore governed by Art. 116, Limitation 
Act. Ram Rachhya Singh Thakur v. Raghunath 
Prasad Missir (1), relied on. 

In a suit for compensation for breach of contract, 
the plaintiff can recover the interest on the amount 
of compensation as he is entitled to such an amount 
as would compensate him for the loss which he 
has suffered by reason of the defendants’ breach 
of contract.’ The correct measure of damages is 
the actual loss sustained by the plaintiff plus 8 
a reasonable rate of interest thereon. J. H. 
singen v. Brimati Bindhya Debi (3), distinguish- 


a suit to recover the 


A. from a decision of the District Judge 
of Gaya, dated January 11, 1938, confirming 
a decision of the Subordinate Judge of 
Gaya, dated July 1, 1937. 


Messrs. Nawal Kishore Prasad II and 
R, P. Jaruhar, for the Appellants. 

Messrs, B,C. De and K. N. Lal, for the 
Respondent, 6 -- 


"Rs. 1,700 together with interest, 
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‘Harrles, C. J.—This is a defendants’ 
appeal from concurrent decrees of the 
Courts below decreeing the plaintiffs’ claim 
for Rs. 1,700 and interest thereon at 
the rate of twelve per cent. per annum from 
July 27, 1933, 

On July 12, 1920, one Prasad Sahu pree 
decessor-insinterest of plaintiffs Nos, 2 
and 3, obtained a preliminary mortgage 
decree for Rs. 7,379 against Asfandiar 
Khan, and on June 13, 1921, this decree 
was made absolute. On August 1, 1924, 
Prasad Sahu assigned this mortgage decree 
to defendants Nos, lto 3 and two other 
persons for Rs. 5,000. A sum of Res, 3,300 
was paid to Prasad Sahu and the remainder, 
namely Rs. 1,700, was left with defendants 
Nos. 1to 3 to be paid to plaintiff No. 1 
who was a creditor of Prasad Sahu, It was 
a term of the agreement that this sum 
was not to be paid to plaintiff No. 1 until 
defendants Nos. lto 3 had realised the 
decree. 

Defendants Nos. 1 to 2 executed the 
decree assigned to them in execution case 
No. 289 of 1932 and on July 11, 1983, the 
judgment-debtor deposited the decretal 
amount in Court, On July 18, 193», this 
amount was attached by some third party, 
but on July 21, 1933, the attachment crder 
was withdrawn and the execution case was 
dismissed on full satisfaction to the decrees 
holder. On July 24, 1933, defendants 
Nos. 1 to3 withdrew the money which had 
been so deposited. For some reason or 
other defendants Nos. 1 to3 refused to pay 
the sum of Rs. 1,700 to plaintiff No. 1 as 
they had agreed in the contract of August 1, 
1924, and on July 22, 1936, the plaintiffs 
brought this suit to recover the sum of 
Both the 
Courts below decreed the plaintiffs’ claim; 
but it has been contended by Mr. Nawal 
Kishore Prasad on behalf of the appellants 
that the decrees of the Courts below cannot 
be sustained. 

The first point taken by the appellants 
is that this suit was barred by limitation. 
As I have stated earlier, the sum of 
Rs. },700 was not payable by defendants 
Nos. 1 to 3 to plaintiff No. 1 until the defen- 
dants had realised the decree. The decretal 
amount was deposited by the judgmente 
debtor in Court on July 11, 1933, but this 
was attached by athird party. However, 
on July 21, 1933, the attachment order was 
withdrawn and the execution case dismissed 
because the decree had been fully satisfied. 
It has been contended that the decree was 
realised at latest by July 21, 1933, and that 


64 
‘time ran from that date. The suit was 
-actually brought on July 22, 1936, over 

three years from the date when the decree 

was realised. j 

If. this was a suit to recover a sum of 
money due, it would have been barred in 
three years, and it might well be said that 
the present suit was out of time, The trial 
Court appears to have thought that the 
present suit was one for specific per- 
formance and that Art, 113 of the Limitation 
Act applied. It was, however, held that 
time began to run not from the date when 
the execution case was dismissed on the 
ground of full satisfaction but from the 
date when the money was actually with- 
drawn, namely, July 24, 1933. Accordingly 
the learned Munsif held that the suit was 
within time. 

The lower Appellate Court was of opinion 
that this wag a suit to which Art. 116 of 
the Limitation Act applied and as that 
article gave the plaintiffs six years to bring 
the suit, the suit was-well within time, 

‘It has been strongly urged that this isa 
suit for specific performance, but, in my 
view, it is clearly not so. Specific per- 
formance can only be asked for in suits 
falling within 6 12 of the Specific Relief 
Act, and clearly this is not suc a suit. 

It wes furtLer argued that this was a 
suit for indemnity ; butin my view it is 
not sacha suit. The contract entered into 
by defendants Nos. 1 to 3 was not to 
indemnify plaintiffs Nos. 1, 2 and 3 against 
any loss but it was a contract to pay 

laintif No. 1 a sum of money on the 
hanpentie of a specific event, namely the 
realisation of the decree. It appears to me 
that this is acase where compensation is 
sought for breach of contract. Defendants 
‘Nos. 1 to3 promised to pay plaintiff No. 1 
Re. 1,700 when the decree was realised, and 
this promise they have broken, It is not 
a suit to recover money lent or money due 
as a result of some transaction similar to a 
loan. It is clearly a case where the plain- 
tiffs are suing for compensation for the 
,defendants’ breach of contract. That being 
-60, Art. 116 of the Limitation Act applies, 
and that article- gives the plaintiffs six 
years to bring the suit. The suit, therefore, 
was well within time, and the defence of 
limitation was of no avail to the defendants. 

In my view this case cannot be dis- 
tinguished from the case of Ram Rachhya 
‘Singh Thakur v. Raghunath Prasad Misser 
(1). In this latter case money had been 


(1) 8 Pat. 880; 122 Ind. Oss, 244; A I R 1930 Pat. 
46; Ind, Ral, (1080) Pat, 196. Dh own es 
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left with a vendee to pay a debt due from 
the vendor to a third party. The vendee 
failed to pay, and a Bench of this Court 
held that his failure gave the vendor a 
right to sue for compensation for breach of 
sontract, and that Art. 116 of the Limitation 
Act applied to such a suit, It is impossible 
to distinguish that Bench case from the 
zase now before the Court, and that being 
30, it must be held that the present suit is 
within time, 

- It was further argued that if this suit was 
a suit for compensation, then the plaintiffs’ 
claim was bound tofail by reason of the 
fact that the plaintiffs Nos. 2 and 3 had 
failed to-establish that they had suffered 
any loss, It was ‘tontended that before 
plaintiffs Nos. 2 and 3 could succeed, they 
would have to show that they had been 
compelled to pay plaintiff No. 1 the sum of 
Rs. 1,700 which tke defendants had con- 
tracted to do. 

In the frst place, this argument entirely 
overlooks the fact that plaintiff No.1, the 
person who was to receive the money, is a 
party to the suit. Both the Oourts held 
that he was a privy to this contract, and 
that being so, he has obviously saffered loss, 
because fe has not received the sum which 
the defendants ccntracted to have paid 
over to him. Further, it, appears to me that 
Plaintiffs Nos. 2 and 3 have suffered serious 
lcss even if they have not been called upon 
as yet to pay what is due to plaintiff No. 1. 
Their liability to plaintiff No. 1 is still 
undischarged, and that being.so, they can 
sue for compensation for breach of contract. 
This point also has been clearly decided 
in the case of Ram Rachhya Singh Thakur 
v. Raghunath Prasad Misser (1) to which 
I have already referred. In my view, 
‘howsoever this case is regarded, the plain= 
tiffs have a cause of action for compensation. 

Lastly, the appellants have. argued that 
the Courts below were wrong in granting 
interest upon this sum of Rs 1,700, and 
‘reliance hag been placed upon a Bench 
«decision of this Court. J. H..Pattinson v. 
Srimati Bindhya Debi (2), in which it was 
held’ that in the absence of au agreement, 
express or implied, interest on money wrong 
fully detained is not recoverable either 
under the Interest Act or under the proviso 
to the only section in that Act. If this was 


“a claim for money wrongfully detained, 


there can be no doubt that interest could 
not be recovered; but if thesuit isto be 
regarded as a suit for compensation, then 

(2) 12 Pat, 316; 146 Ind, Cas. 56; 14PL T 149 
AI R 1933 Pat, 196; 6 R P 395, ika 
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the plaintiffs are entitled to such an amount 
as would compensate them for the loss 
which they have sufferred by reason of the 
defendants’ breach of contract, The defen- 
dants, the moment they realised this money, 
were bound by their contractto pay it to 
plaintiff No.1, and this they failed to do, 
The Court must, therefore, consider what 
damage the plaintiffs have sufferred. It 
‘appears to me that plaintiff No. 1 has 
clearly sufferred damage in excess of 
Rs, 1,700, and if this is regarded as a claim 
by pjaintiffe Nos. 2 and 3 they also suffered 
logs in excess of Rs, 1,700. They have been 
deprived of the use of this money because 
of the defendants’ breach of contract and 
the latter are bound to compensate the 
plaintiffs for their loss. It appears to me 
that the correct measure of damages is the 
loss sustained by the plaintiffs, and such 
loss can very properly be estimated as 
Rs. 1,700 plus a reasonable rate of interest 
thereon. That would be a fair and reason- 
able manner of ascertaining the amount of 
compensation due by reason of the breach 
of contract. Both the Courts below have 
considered twelve per cent. per annum 
simple to be reasonable interest upon this 
money, It may be that the lower Courts 
were wrong in granting a decree for 
Rs. 1,700 together with interest in terms; 
but the decree can be justified when it is 
regarded as a decree which gives the 
plaintiffs the actual loss which they have 
Buffered. In my view interest at twelve 
per cent, together with the amount of 
Rs. 1,700 fairly and reasonably represents 
the loss suffered by the plaintiffs, That 
being so, they were entitled to recover such 
a sum by way of damages for breach of 


contract. The argument that they were not 
entitled to interest as such is really 
academic. If they are entitled to the full 


amount granted by the Court below by way 
of damages, then the decrees of the Courts 
below must be sustained, 


The result, therefore, is that this appeal 
fails and is dismissed with costs. 


Fazl Ali, J.—I agree. 
-t ` Appeal dismissed. 
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LAHORE HIGH COURT 
First Appeal No. 358 of 1938 
March 21, 1939 
DaLIP Sineu, J. 
AMAR NATH KHOSLA AND ANOTHER — 
DBFENDANTS —APPRLLANTS 


versus 
M. O. MOHAN—PLaIntier AND OTHERS— 
DargNDANTs—RgsPoNDENTS 

Copyright—Assignment—Work incomplete when 
document assigning copyright is drawn up—Oopy- 
right, if transferred—Direct words not used— 
Evidence of parties, if uninterested, whether 
guide to meaning of phrases used—Deed—Oonstruc- 
tton 

There cannot possibly be a transfer of copyright 
or assignment of copyright ina non-existing work 
where there is no proof that the work was sub- 
stantially completed at the time when document 
transferring copyright was drawn up and on the 
face of it the document refers toa future work, 
copyright cannot be transferred by it. Performing 
Right Society, Ltd. v. London Theatre of Varieties 
Ltd. (1), reed on, [p. 66, ool. 2] 

Where direct words are not used to convey a 
right and the matter is one of inference by impli- 
cation from the phrases used, thenthe evidence of 
the parties, ıf they are not interestedone way or 
the other in the matter, is the surest of all guides 
as to the meaning of the phrases us3d. [p. 67, ool. 1.] 


F. A. from the decree of the Addi- 
tional District Judge, Lanore, dated July 
9, 1933. 

Mr, Achhru Ram, for the Appellants. 


Messrs, M. C. Mahajan and Dina Nath - 
Bhasin, for the Respondent (Plaintiff). 


‘Judgment.—In this case the plaintiff, ' 
the ‘publisher of a work called “The Public 
Service Oommission General Knowledge 
Questions with Answers” sued the defen- 
dant, the editor and publisher of a work- 
called ‘Manual of Public Service Commis- 
sion General Kaoowledge Question Papers 
with Answers” for breach of copyright with 
consequential injunctions and delivery of 
copies and for rendition of accounts, The 
defendant denied infringement of copyright 
and also among other pleas, which do not 
now concern us, took the plea of the plaine 
tif, not having locus standi to bring the 
suit. The trial Court framed two relevant 
nee th I intiff ight i the work 

“s e- plaintif. co in- T. 
ipa Berrios Pommision “General Knowledge 
Questions with Answers’  ? , 

(9) Has there been infringement of this copyright, 
eto., etc, ?” 

On the first question it came to the 
conclusion that the author of this work, 
one Mr. Vatsayayana, had transferred his 
copyright to the plaintiff, Mr, Mohan, by 
means of a document, Ex, P-7, dated 
October lU, 1934, and that therefore the 
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plaintiff had copyright in the said work. 
The plaintiff having thus copyright 
obviously had locus.standi to sue. On the 
second question it came. to the conclusion 
that the defendant had undoubtedly in- 
fringed copyright, the Court pointing out 
that the defendant's so-called original work 
contained not only copies of the plaintifi's 
answers but even copies of the mistakes 
made in tLe plaintiff's book. It therefore 
decreed the suit, granting the plaintiff a 
perpetual injunction against the defendant 
from printing snd producing the work and 
injunction for delivery to the plaintiff of 
copies in the defendant’s possession and a 
preliminary decree for acccunts of copies 
already printed and sold and crdering that 
the defendant shall pay:to the plaintiff 
amounts realized by him cr his agents by 
reason cf the sale cf the defendant's work 
and ils copies and reproductions. The 
defendant has ccme in appeal and the 
first point raised is that the Court should 
not have made the defendant pay to the 
pomit the entire amounts realized by 
im or his agents by sale of the defen- 
dant’s work, but only the profits realized 
by him. The learned Counsel for the res- 
ondent concedes this contention and the 
ecree would have to be amended by 
changing the word “amounts” to the words 
“the profits.” | 

The next contention raisèd by the learned 
Counsel for the appellant is more serious 
and it refers to the plea raised as to the 
locus standi of the plaintiff, The conten- 
tion of the learned Counsel is (i) that 
Ex, P-7 could not transfer the copyright 
in a book which was non-existent at the 
time when Ex. P-7 was written; (ii) that 
Ex. P-7 as a matter of fact does not pur- 
port to assign any copyright; and (itt) that 
the plaintiff's case was that he was the 
owner of the copyright and Le had not 
alleged any assignment or transfer by 
Ex. Pal or any other document; and that 


on the evidence it was clearly shown that 


the plaintiff was not the author of the 
book and therefore could not be said to 
have the copyright vested in himself. On 
the last contention. it was contended by 
that learned Counsel: for the respondent 
that the evidence on the record showed a 
joint collaboration on the part of Mr. 
Vatsayayana and Mr. Mohan in the working 
of the book. I have no hesitation in rejecte 
ing this contenticn, It seems to me 
perfectly clear on the evidence of - Mr, 
Vatsayayana, which I see no reason to 
doubt, that Mr. Vatsayayana was the sole 
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author of the book in the sense that he 
wrote the answers to the questions and he 
als>, as I shall presently show, selected 
the questions. But the evidence is not clear 
on the second point. 


It is, however, I think fairly inferable, 
reading the evidence as a whole and any 
doubt that might have existed on the 
matter has been set at rest, by taking the | 
evidence of Mr. Vatsayayana in this Court 
who has stated on oath that he did select 
all the questions to be answered. There is 
therefore no force in the contention of the 
learned Counsel for the respondent that the 
plaintiff owned the copyright in this work 
by reason of being its joint author along 
with Mr. Vatsayayana. It is algo clear that 
Mr. Vatsayayana could not be said to be 
an employee of Mr. Mohan for the purpose 
of writing tbis book, Mr. Vatsayayana 
states that he had commenced writing this 
book in 1932 and finished it some time at.the 
end of 1934. Mr. Mohan admits that he had 
not met Mr. Vatsayayana till about a month 
before the execution of Ex. P-7, that is 
October 10, 1934, that is to say, he must 
have met Mr, Vatsayayana some time in 
September or August at the earliest in 1934. 
The agreement itself clearly does not show 
any contract of service in the senge that 
Mr: Mohan was to. control Mr. Vatsayayana 
in his answer to the questions or in their. 
selection. On the contrary, there is a clause 
stating that Mr. Vataayayana is to indemnify 
Mr. Mohan against any claims, actions, 
damages and custes arising from infringe 
ment of copyright. Infringement of copys 
Tight in this work could only arise either 
by reason of the answers or by selection ` 
of the questions. If Mr. Mohan had any ` 
hand in either writing the answers or 
selecting the questions, it was hardly likely 
that a general indemnity clause should cast 
the entire burden of infrigement of copy-" 
right on Mr. Vatsayayana. This being so, | 
it follows that the author of this work was 
Mr. Vatsayayana. 3 


And the next question that arises is, did 
Mr. Vatsayayana transfer the copyright 
which vested in him in this work to 
Mr, Mohan by Ex, P=7, as contended by the 
plaintiff? ‘Ihe learned Counsel for the 
appellant has contended that there could 
not possibly be a transfer of copyright or 
assignment of copyright in a non-existing 
work and this he has supported by Hals- 
bury’s Laws of England, Vol. 7, Edn. 2, 
p. 556, para. 869 and Performing Right 
Society, Lid. v, London Theatre of Varieties 
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Lid. (1), at p.12 and also by Copinger on 
the Law of Copyright, Edn. 4, p. 99. The 
learned Counsel for the respondent has not 
contested this position but he contests that 
the work had really been substantially 
completed at the time when Ex..P+7 was 
signed and that therefore the copyright 
that was transferred at that time was in 
an existing and not a non-existing work, 
-On this point the evidence on the. record 
was far from clear, because the attention of 
the Oounsel on both sides does not appear 
to have been directed to the essential points 
in the case. L therefore under the provisions 
of O. XLI, 7. 27, took the evidence of 
Mr. Vatsayayana to clear up this question. 
Mr, Vatsayayana, however, was unable to 
throw any light on the question at all and 
the case must be decided on the evidence 
as it stands. On the ‘evidence as it stands, 
there is no proof that the work was sub- 
stantially completed at the time when 
Ex, P-7 was drawn up. On the face of it 
the document appears to refer to a future 
work and this being go, copyright could 
not be transferred by ıt, ‘This being so, it 
becomes unnecessary to consider the other 
question, namely that if the work did exist, 
would the terms of Ex. P-7 amount to a 
transfer of copyright? Had such a ques 
tion arisen, I think I would have upheld 
on the whole that Ex. P-7 did transfer such 
a Tight, hms F 

- In all cases where direct words :are not 
used to convey a right and the matter is 
one of inference by implication from the 
Phrases used, then [ consider that the evi- 
dence of the parties, if-they are not intereste 
ed ome way or the other in the matter, 
is the surest of all guides as to the meaning 
of the phrases used and the evidence of 
Mr, Mohan, and Mr. Yatsayayana leaves no 
doubt that the parties intended to convey 
the copyright in this book to Mr. Mohan, 
This is also the conclusion of the trial Court 
based on the clause prohibiting the author 
from taking any interest directly or in- 
directly in a competing publication and on 
the clause making it compulsory for the 
author to revise new: editions of -the work 
' to entitle-him to receive royalty. Evidently, 
the issue of new editions was left entirely 
to the discretion of the publisher, which 
would not be the case if the owner of the 
Copyright remained the author, who could 
terminate the agreement at the eud of the 
first edition otherwise. But the difficulty 
Teméins' that in the absence of anything 


(1) (1934) A O1 at p.12; 93 LJK B 33; 130 L 
T 450; 088/99; 40 TE R 52, 1 ; 
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to show that the work was a completed 
transaction, this document canno: be held 
to transfer any copyright and therefore the 
inevitable result follows that the plaintiff 
had no locus standi to sue. I arrivé-at 
the result with great reluctance, for, 
{am convinced that the case is genuine 
enough and the defendant is taking 
advantage of a technical plea, but I cannot 
avoid the conclusion. It is contended that 
this person, Mr. Vatyayayana, should be 
added as a party now. No doubt this could 
be done but this would merely mean a 
reetrial from the beginning and the only 
thing would be the saving of court-fee which 
is not very excessive in this case. I tuere- 
fore do not see that any useful object would 
be served by directing a re-trial with 
Mr,’ Vatsayayana added as a party. The 
same suit can be brought over again with 
proper precautions taken. I therefore do 
not accept this contention. I am obliged 
therefore to accept the appeal and dismiss 
the sait. In the circumstances 1 would leave 
the parties to bear their own costs, 


D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oivil Revision Application No. 10 of 1936 
: September 23, 1938 ; 
Davis, J. O. AND TYABJI, J, 
KHODROMAL J ERAMDAS— 


A APPLIOANT 
VOTES 
MENGHOMAL JESSOMAL AND anotasr— 
OPPONENTS 
Civil Procedure Oode (Act V of 1908), O, XLILI 
r.1—Order amending final if in itself 
appealable—Whether canbe treated as amending 


relimtna decres and appealed against. 
s On an Application under s. lol, Oivil Procedure 
Oode, the Subordinate Judge believing that he 
was in error when he passed the final decree 
purported to amend his own final decree by 
altering the same’in order to correct what was 
believed to be.a mistake The District Judge on 
appeal treated the order of the Subordinate Judge 
amending the final decree as a decree and 
allowed the appeal: A 

Held, that the order of the Subordinate Judge 
amending the final decree - was not an appeslable 
order in itaelf; but that he should be treated to have 
amended the preliminary deoree which amended 
decree could be appealed against. 


QO. R. App. from the decision of the 
District Judge, Sukkur, dated October 25, 
1935. 

Mr. Dipehand Chandumal, for the - Applic 
cant. - TT : 
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_ Mr. Kundanmal 
Opponents. 

Davis, J. C-—This is a revision appli- 
cation against an order of the District 
Judge of Sukkur setting aside an order of 
the Subordinate Judge of Jacobabad 
whereby he had amended his own final 
decree passed in Suit No. 331 of 1932 
which was before him. This was a suit 
for settlement of partnership accounts in 
which one Menghomal, opponent No.1 in 
this revision application, was the plaintiff, 
and one Sevcmal, opponent No. 2, was 
defendant No. 5, and as a result, Rs. 1,034-1-4 
was found due to defendant No, 5, Sevomal. 
But one Khcdromal who was the plaintiff in 
another suit in which Bevemal was a 
defendant obtained as long ago as 1927 
a decree fcr Rs. 3,C00 against Sevomal, 
and in executicn of that decree, he 
obtained from the Court an order’of attach- 
ment of this Rs, 1,034-1-4 found due to 
Sevcmalin the suit of 1932. Sevomal 
though described as a simpleton was not 
Bo easily got at and in the prcceedings 
which then commenced in the partnership 
suit he agreed thatthe Rs. 1,034 odd found 
due to him should be paid to the plaintiff 
Menghcmal and accounts were made up 
on this basis and a final decree was pase 
ed accordingly; so Khodromal found he 
was deprived of this. Rs. 1,034. He then 
applied to the Subordinate Court under 
8. 151, Civil Procedure Ocde, so freely 
invoked in the mofussil Oourts to correct 
mistakes and to right‘all real or supposed 
wrongs, and the Subordinate Judge be- 
lieving that he was in error when he 
passed the final decree based upon accounts 
in which this Rs, 1,034 was allotted by the 
Ocmmissioner to Menghomal purported to 
amend his cwn final decre by an order 
dated December 11,1934, whereby he gave 
effect. to the attachment of Khodromal, 
found that the Rs. 1,034 should: not and 
could not have been allotted to Menghomal 
by the Commissioner, and therefore reduced 
the gum found due under the final decree to 
Menghomal by this Re. 1,034. Menghomal 
then appealed to the District Oourt, and 
the District Judge treated the order of the 
Subordinate Judge amending the final 
decree ag a decree, and allowing 
appeal, set aside the order of the Subordi- 
nate Judge cf December 11, 1934, amend- 
ing the final decree and restored the 
unemended decree dated October 31, 


Dayaram, for tle 


| Now, it is argued in revision on behalf 
of Khodromal who haa lost this Rs. 1,034 to 
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Menghomal, that the District Judge had 
no power to deal in appeal with this order 
ofthe Subordinate Judge amending his 
own decree unders. 151, Civil Procedure 
Oode, as the order of the Subordinate Judge 
amending the final decree was without 
jurisdiction ; an application in revision 
under s. 119, Civil Procedure Oode, would 
lie to this Court, but no other remedy. 
was available. No appeal lies against an. 
order under s. 151, Civil Procedure Code. 
To this itis contended for the opponent 
that the nature of an order is not deter- 
mined by the'section of the law to which 
it may quite wrongly have been assigned}. 
the true test is, what is the order in itself ? 
It does not change its true nature merely 
because it is given a wrong name, and 
reference is made to the case in Syed. 
Mahomed Maliha v. Chowdhury Mahomed 
Ismail Khan (1) at p. 206. This case 
is only one of a number of cases 
wherein it is laid down that a Court cannot 
evade the appellate jurisdiction of the 
Court above it by arbitrarily placing ita 
order under a section the-orders of which. 
are not appealable. In that case, as in 
this,a Judge altered a decree already. 
signed and sealed in order to correct what. 
was believed to bea mistake made by the 
Commissioners, and the Appellate Oourt 
said; . - = 
“The view taken by them that the Commissioners: 
had distributed the rent of tne tenures with 
reference to the Record of Rights is baseless, 
Moreover, the report of the Oommissioners was 
Considered and modified as regards the amount of 
rent payable by the defendants, by the Subordinate 
Judge in his judgment of June, 1916. There was no 
arithmetical or clerical error in the judgment of 
the Subordinate Judge which might have been cor- 
rected under s. 151 or s. 152, Oivil Procedure Code, 
Ifthere was any error, that error ought to have: 
been coriected on appeal; or if there was any error 
apparent on the face of ‘the record, there might 
have been an application for review of judgment 
under O.-XLV11,r. 1, Oivil Procedure Oode, The 
Subordinate Judge after consideration of the facts 
cametothe conclusion that the rent payable by 
the defendants was Rs. 129-2-0, The decree as 
originally drawn up was quite in accordance with 
the judgment and there was nothing wrong in it. 
Without the judgment being amended or set aside, 
that decree could not have beenamended or set aside, 
by an indirect attack. On behalf of the respondent 
it wasurged that we might amend the judgment 
under those sections of the Civil Procedure Oode, 
because some wrong hasbeen done to his client. 
There is nothing in the judgment which comes: 
within the{purview of s. 151 or 8,152, Civil Procedure 
Code. The proper remedy, as alréady indicated 
was by way of review or appeal against the 
judgment ifthere was anything wrong in it, The. 
result therefore is that this appeal is allowed and 
(1) AIR 1927 Oal, 203 at p. 208; 100 Ind, Oss, . 
809; 44 OL J 441, i es 
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the decree as amended must beset aside and it 
should be brought in accordance with the judgment 
delivered on June 27, 1916." 


We think, therefore, that the District 
Judge should not have treated the order 
of tbe Subordinate Judge dated December 

` 11, 1931, altering the final decree, as 
an appealable order in itself, but he 
_Should have regarded the decree of October 
31, 1934, as amended by the. later order. 

"In short, it was the amended decree 
~ which was appealable. He should then have 
allowed the appeal, set aside the amended 
decree and restored the decree as first 
drawn up. 
is no doubt that the District Judge had 
jurisdiction, and this revision application 
‘must fail and we dismiss it with costs 
accordingly. We are not now prepared to 
hear the revision application 28 a second 
appeal, Order accordingly. 


D. Application dimissed, 





LAHORE HIGH COURT 
Criminal Revision No. 627 of 1939 
June 26, 1939 
ABDUL Rasulp, J. 
GHULAM MOHAMMAD—Pgtittronar 


versus 

Musammat ALLAH RAKHI —Resronpant) 

Oriminal Procedure Code (Act V of 1898), a 488— 
Wife living with husband for short while during 
pendeng of her application for maintenance, by 

usband's subterfuge—Maintenance, if should be dis- 
allowed on the ground. 4 

Where the husband has neglected his wife fora 
number of years and the fact that he has succceded 


by means of a subterfuge in making her live in his 
house fora short while during the pendency of an 
not be 


applloation for maintenance by her, shoul 
owed to affect the decision of the application 
resented by her for maintenance. Peary Lal v. 
araini (1), relied on. A 
Or. R. case reported by the Sessions 
Judge, Jhelum, dated April 18, 1939. 


Facts.—The evidence on 
proves thatthe petitioner Musammat Allah 
Rakhi, even during the pendency of her 
petition before the Magistrate was living in 
the house of her husband Ghulam Moham- 
mad. This fact is admitted even by one— 
petitioners own witness—Haidar Khan, 


t 


The respondent Ghulam Mohammad as well : 


as all his three witnesses, who are lambar- 
dars of the village, have unanimousl 
deposed that the petitioner was living wit 
her husband. The following quotations 
from the order of the Magistrate show that 
he virtually accepts the evidence on this 
point as true ; susi oe 
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Looked at thus, we think there 


the record 
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“Tf I were not to grant her maintenance,. I am 
satisfied that Ghulam Mohammad would immediately 
turn herout...... I think it quite possible that 
during the pendenoy of this case Allah akhi has on 
occasions lived with her husband.” 

Report.—As the evidence on the - file 
proves that during the pendency of her 
petition Musammat Allah Rakhi, petitioner, 
was residing in her husband’s home, no 
question of her husband neglecting or ree 
fusing to maintain her arose and her 
petition should have been dismissed forth- 
with. I accordingly forward these proceeds 
ings to the High Oourt with the recome 
mendation that the order passed by the 
Sub-Divisional Magistrate be set aside and 
Musammat Allah Rakhi's petition be dise 
missed. 


Mr, M. L. Puri, for the Respondent, 


Order.—It appears that during the pene 
devcy of the present proceedings Ghulam 
Mohammad fabricated a false case of theft 
against his wife Musammat Allah Rakhi and 
her father who is deaf and dumb. During 
the course of the investigation, the Police 
summoned Musammat Allah Rakhi and her 
father, and in order to bring about a come 
promise between the parties advised Musae 
mmat Allah Rakhi to go and live with 
her husband. Musamnat Allah Rakhi there- 
fore entered into a compromise and went 
to the houre of her husband. She states 
emphatically that soe entered into the coms 
promise w.th her husband as he had 
brought a false criminal case against her 
and her father, and that her husband 
took her to his house by force. Sha began 
unwillingly to live in his house in order 
that he may not prosecute her for theft. 
She is unwilling to live with her husband 
as she is afraid that he might do her bodily 
harm. It appears that her husband has 
succeeded by means of a subterfuge in 
inducing his wife to live with him for a short 
period, This is, however, no ground for 
rejecting her application for maintenance. 
Ghulam Muhammad has married again and 
is living with his second wife. He has 
neglected Musammat Allah Rakhi for a 
number of years and the fact that he has 
succeeded by means of a subterfuge in 
making her live in his house for a short 
while should not,be allowed to affect the 
decision of the application presented by 
Musammat Allah Rakhi for maintenance. 
Reference may be made in this connection 
to Pearey Lal v. Naraini (1). I am, there- 

977. 159 Ind. Cas. 308; (1935) Or. 
DATE Si; 31 Or. L J 63; 1835) ALJ 1188; 
1935 A L R 1106; 8 R A426, 2 
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fore unable to accept the recommendation 
of the learned Sessions J udge and dismiss 
‘the petition presented by Ghulam Moham- 
“mad for: reversal of the order of the 
Magistrate, The Magistrate's order grant- 
ing maintenance of Rs. 4 per month to 
Allah Rakhi from November 21, 1938, is 
maintained. a 
D | : Petition dismissed. 


y 
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RANGOON HIGH COURT 
Special Second Appeal No. 47 of 1939 
May 17, 1939 | 
A Bosgets, O. J. AND Donsgtay, J. 
MAUNG MAUNG anp ANOTHER —J UDGMENT= 


DEBTORS—-Å PPELLANP3 


1TeTSus 

V. V. R, OHETTYAR FIRM~— Drorre- 

>: HOLDEES— RESPONDENTS 

Bzecution—Limitation — Plea of — Execution ap- 
plication not fructified but withdrawn and dtsmissed 
—Judgment-debtor, if barred by res judicata or 
estoppel from raising question of limitation later— 
Limitation Act (IX of 1908), Boh. I, Art. 163 (5)— 

- Application — Plaint in suitunder 6. XXI, r. 83, 
Civil . Procedure Oude (Act V of 1908), whether ap- 

< plication under. Art 182 (5)—Or application made to 
proper Oourt 

Ordets in execution proceedings are binding upon 
the parties thereto on Principles analogous to hese of 
res judicata, or of estoppel. Ram Kripal v. Rup 
Kart (1), and Mungul Pershad Dichit v. Grija Kant 
tri (2) reliedon [p. 70, col. 2.) 
“Where, however, no objection to execution is taken 
andthe application for execution does not fructify, 

' but is withdrawn and dismissed, the judgment-debtor 
is not debarred by the principles of res judicata or 

' estoppel from raising the question of limitation 

’ later. [p. 71, col. 1J 

[Oase-law referred to 
A “snit” is 6 proceeding which is instituted by the 
ntation of a plaint and is in its nature different 
“application made” under the Limitation 

“Act. Hansraj Gupta v, Dehra Dun Electric Tramway 
Oo., Ltd, (9), relied on, ip. 71, col. 2.) 

„> An application which is to save limitation under 
Art. 182 (5), Limitation Act, must be made “to the 
proper Oourt for execution,” 8 suit tohave an order 
“in claim case’ set aside cannot be treated as an ap- 
plication under Art, 189 (5). Raghunandan Pershad 

+ V. Bhugoo Lal (10), referred to. 

4 suit under O. XXI, r, 63, Oivil Procedure Code, 
ot keep the execution proceedings pending when 
vere has been a definite order of the executing Court 

“ dismissing the execution a plication ; in such a case, 
if the decree-holder itioceeda in the suit, he will have 
to file a fresh application for execution and re-attach 


be treated ag an application, ‘within the meaning o 
ol 5 of Art. 183. Hasan Skah v, Mohamed Amir 
Mirza (8), distinguished, (p. 73, coL 1} 
Nor can the filing of such a suit be an application 
to the proper Court for execution when the filing of 
the suit in the Court which has jurisdiction to execute 
‘the decree or in some, other Court must de 
4, the fortuitous circomstance of the value of 
ed property. [ibid] 


nd upon 
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Sp. 8. A. against the decree of the District 
Conti, Thaton, dated November 24, 1938, 

Mr. '/ Kyaw (1) for Mr. U Kyaw Htoon, 
for the Appellants, i 

Mr. M. i Rauf, for the Respondents. 

Roberts, C. J.—The respondent, the 
V.V. R. Ohbettyar firm, obtained a decree 
against the appellants, Maung Maung and 
Ma The Yin Mai, in the Sub-Divisional 
Court of Thaton on May 22, 1931, for the- 
sum of Rs. 1,270. They made an applica- 
tion for execution, but the attachment 
was removed at the instance of a third 
party, who claimed the paddy land which 
had been attached as his own property; 
and the case was closed on January 11, 1932. 
On July 1, 1935, fresh“execution proceedings 
were taken out, and the question of whether 
these proceedings were time-barred was 
never agitated: notices were issued directed 
to the appellants and were served on.them, 
but the respondent firm discontinued :the 
proceedings on July 12, 1935, A third 
application was made by the respondents 
on June 28, 1938. It is quite plain that 
the period of three years within which 
application must be made begins torun in 
the words of Art. 182 (5) from the date of 
the final order passed on an application 
made in accordance with law to the proper - 
Court for execution or to take “some step- 
in-aid of execution of the decree or order. 
The learned Sub-Divisional Judge seems to 
have overlooked this provision in holdin 
that the application was time-barred; an 
on appeal to the District Court this omis- 
sion was rightly pointed out. But then 
there arises the further question as to 
whether the application made on July 
1, 1935, was time-barred, or rather whether 
the appellants could contend that it was, 
and as it was whether once the respondents’ 
remedy was barred by ‘statute the decree 
conld be revived against the judgmente 
debtors. The learned District Judge was 
of opinion that the present appellants 
{respondents in the Court belo w) could not 
raise the matter at that stage: it is from 
this decision that the present appellants 
hive appealed. Now, it is perfectly true 


-that their Lordships of the Privy Council 


have held that orders in execution proceed- 
ings are binding upon the parties thereto 
on principles analogous to those of res 
judicata, or of estoppel: Ram Kirpal v. 
Rup Kæri (1) and Mungul Pershad Dichit v. 
Grija Kant Lahiri (2). But where no order 


1 269; 111 A 37:4 Sar. 489 (P O). 
oe OSL 8 IA 123; 11 0 LẸ 113; 4 Sar. 249 
(P 0). aat 
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for execution has been made the question 
of limitation appears to me to remain still 
open for determination. 

The principle involved was considered in 
Subramania Aiyar v. Raja Rajesware Sethu- 
pathi (3). In that case notice went to the 
sons of a deceased judgment-debtor to show 
Cause why they should not, be brought on 
the record as legal representatives of their 
. father, a deoree holder having applied for 
execution by attachment and sale of pro- 
perties in the respondents’ possession; they 
did not appear and an order was made 
ex parte against them : it was held that they 
were not estopped from moving to set 
aside the attachment on the ground that 
the properties did not belong to the judg- 
ment-debtor, It was observed that the 
party who ig sought tobe affected by the 
bar of res judicata should have notice of 
the point which is to be decided against him 
and should have an opportunity of putting 
forward his contentions against such a 
decision. Again in Umed Ali v. Abdul 
Karim (4) it was pointed out that in Mungal 
Pershad Dichit v. Grija Kant Lahiri (2) 
their Lordships of the Privy Council had 
declined ‘to differ from a Full Bench deci- 
tion, Bisseshur Mullick v. Mahatab Chunder 
(5) in which it was held that the mere 
service of notice on the judgment-debtor 
to show cause why an execution should not 
proceed after the decree was barred was not 
a proceeding in execution merely because 
the judgment-debtor did not come in and 
oppose it. In Genda Lal v. Hazari Lal (6) 
a Fall Bench of the Allahabad High Court 
held that where no objection to execution 
is taken but the application for execution 
does not fructify, the judgment-debtor is 
not debarred by the principle of res judicata 
from raising the question of limitation later. 
The principles underlying these decisions 
have been applied in this High Court in 
Ma Tin v. Ko Ba Thet (7) and [ respectfully 
agree with the decision of my learned 
brother in that case, There must be orders 
in the execution proceedings which bind the 
parties, before it can be said that the ques- 
tion of limitation has been finally dispcsed 
of; mere application for execution which 
is.withdrawn and dismissed does not fall 


(3) 40 M 1016; 38 Ind. Cas, 627; A IR 1918 Mad. 
1167 


(4) 35 O 1060; 8 O LJ 193, 

(5) 10 W R 8; Beng. L R Sup, Vol. 967 (F B). 

(6) 58 A 813; 160 Ind. Oas. 394; A IR 1936 All. 2); 
oe A L J 1189; 1986 A L R118; 8 R A 599 

B). 

(7) (1939) Rang. 15%; 184 Ind. Oas. 74; A IR 1939 
Rang. 245; 12 R Rang. 131. A 
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within the principle of the decisions of their 
Lordships of the Privy Oouncil to which I 
have referred. I have come to the conclusion 
therefore that there is no rule of estoppel nor 
application of the principle of res judicata 
which precluded -the appellants here from 
raising the contention that the earlier aplica” 
tion was time-barred, 


Dr. Rauf urges that even if this is so the 
respondents filed a suit on January 25, 1932, 
for a declaration that certain properties 
were those of the judgment-debtor. This 
suit was not disposed of till January, 1933, 
and it is contended that the second applica 
tlon for execution is thus saved from 
limitation since it was brought within the 
requisite period of three years, namely on 
July 1, 1935. In other words, be says that 
the plaint in this suit is gn application made 
in accordance with law tothe proper Coart 
for execution within the meaning of 
Art, 182 (5). He cites Hasan Shah v. 
Mohamed Amir Mirza (8) as an authority 
for the propssition that a plaiut in such a 
declaratory suit can be treated as an 
application under Art. 182 (5). Now the 
Chief Court of Oudh seems to be alone in 
taking this view: on the facts before them 
they held that the effect of the suit was to 
keep the execution proceedings pending till 
the suit was- decided. Even though the 
application in execution proceedings was 
ordered to be ‘filed” they held that this was 
not a final decision in respect of it. In the 
present case, however, the execution procee de 
ings had been brought to an end at the 
instance of the decree-holder himself on 
January 11, 1932, They were not “pend- 
ing" when the suit was filed on January 25: 
on the contrary, the application for execution 
had been dismissed. Apart from this, 
s. 2, Limitation Act, declares that “suit” 
does not include an appeal or an applica 
tion. A “suit” is- a proceeding which is 
instituted by the presentation of a plaint 
and is in its nature different from an 
“application made” under the Limitation 
Act: see Hansraj Gupta v. Dehra Dun 
Electric Tramway Co. Ltd. (9). Again the 
application which is to save limitation under 
Art. 182(5) must be made “to the proper 
Court for execution.’ Now if a suit is 
brought for a declaration under O. XXI, 


- (8) 6 Luck 284; 128 Ind. Oas. 728; A IR 1930 Oudh 
468; 7 O W N 887; 15 R D 55; L1 LR (O) 294; Ind. Rul. 
(1931) Oudh 58, 
(9) 54 A 1087; 142 Ind. Oas. T; AIR 1933 P O 63; 
60 LA 13; Ind. Rul. (1933) P O 43; (1933) M W N 190; 
933) A L J 175; 35 Bom. L R 319; 37 L W 445; 64 M 
J 403; 37 O WN 379; 570 L J166 (POL ` 


“which had cognizance of 


t 


“ filed on July 1, 1935. 


“Execution Application 


: 72 
.T, 63, the extent of the Court's jurisdiction 


“will be the governing factor in deciding - 


whether to bring it in the same Court as that 
|; ; the execution 
, proceedings ;it will baa matter of chance 
whether it is brought in the proper Onurt for 
‘execution or not. I cannot, therefore, hold 
that such a suit sbould be treated asan 
application under Art. 1+2 '5) and in the 
circumetances of the present case, I am 
satisfied that the reapondent’s contention ig 
of no weight and that this appeal ought to 
be allowed. I concur with the order pro- 
pied by my learned brother with regard to 
8. 


f Dunkley, J.—The final order passed on 
Execution Application No; 63, of 1931 was 
Passed on January 11, 1932, and it was to 
the effect that the application was dismissed 


4 


.at the request of the Advocate for the decrees 


: holder. The next application was Hxecus 
tion Application No, 42 of 1935, which’ was 


l 1 Qonsequently, on the 
Tace of it, this application was time- 
barred. Objection on this ground was not 
| taken at the time by the jndgment-dehtors, 
‘who did not appear, a sets the record of 
0.42 of 1935 shows 
‘that all that was done on that application 
was to issue notices to the judgment-debtors, 
and on the day fixed for the return of these 
notices, the Advocate for the decree-holder 
asked that the case might he closed and it 
‘was closed at his request. The objection 
that execution of the decree is barred by 
limitation has been taken by the judgment- 
debtors in the third application for Execus 
tion No, 25 of 1938 and tke learned District 
Judge on first appeal has correctly 
appreciated that the question for decision 
i the application of tbe principle of reg 
judicata to execution preceedings, I have 
recently dealt with this question in Ma Tin 
v. Ko Ba Thet (7) the report of which was 
not available to the learned District Judge 
and the arguments which we have heard in 
the present appeal have served to convince 
me of the correctness of my judgment in 
that case, I relied mainly on the decision 
of a Full Bench of the Allahabad High 
Oourt in Genda Lal v. Hazari Lal (6). 
Part of the head note of the report of that 
case reads as follows: 


“If the judgment-debtor does not a pear and 
any. objection, and the Oourt had iasusd notice Oi 
supposition that the application for execution was 
in time, no occasion arises for the Oourt to enter 
upon an inquiry as to whether the application is 
oris not barred by time. A mere order that the 
decree should be executed, which under O., XXI 
x. 23 (1), hasto be automatio, cannot be regarded 
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‘asa definite adjudication, ns between the decree- 
‘holder and the judgment-debtor, of any objection 


‘Court of Thaton, 
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which might have been raised-if the judgment- 
debtor had appeared, so as to operate as a bar b 

implication at all subsequent stages of the proceed- 
ing. If the application does not , fructify and ie 
struck off. there is no bar of res judicata against the 
judpment-debtor Tf, on the other hand, some further 
step is taken, which amounts to the application for 
execution fructifying, so as to become analogous to a 
suit being decreed, then the judgment-debtor would 

be barred by the principle of res judicata from raising , 


the question subsequently.” 


Now in Application No. 42 of 1935, even 


ifthe judgment-debtors had appeared in 
-responge to the notices, they would have 


had no opportunity of raising an objection 
because on the dag fixed for their. appear- 
ance the application was withdrawn by the 
decree-holder. Hence the principle of res 


judicata has no applicationto the present 


matter and it is open to the judgment- 
debtors to object to execution on the ground 
that it is barred by limitation. For the 
decree-holder it is argued that Execution 
Application. No, 42 of 1935 was made within 
time and for this purpose reference is made 
to Suit No. 8 of 1932.0of the Sub-Divisional 
This was a suit under 
the provisions of O. XXI, r. 63, Civil Proce- 
dure Uode which was brought by the 
decree-holder after the attachment in 
Execution Application No. 63 of 1931 had 
been removed and the execution applica- 
tion had been dismissed. The plaint was 
filed on January 25, 1932, and the suit was 


finally decided on January 12, 1933, The 


argument js that a plaint in a suit under 
O. XXI,r. 63, is an application to take a 
step-in-aid of execution of the decree within 
cl. 5 of Art, 182, Limitation Act, and that 
if the plaint is fled in the proper Court for 
execution, then such a suit. satisfies com- 
pletely the conditions of cl. 5 of Art. 182, so 
that the date of the final judgment in the 
suit forms a fresh starting point for the 
running of time under that clause. Reliance 
is placed on the case in Hasan Shah v, 
Mohamed Amir Mirza (8) but that case is 
readily distinguishable becausa the ratio 
decidendi of the learned Judges is to be 
found at the close of their judgment, where 
it is stated : 

“We are of opinion that the effect of such a suit 
(under O XXI, r. 63) is to keep the execution pro- 
ceedings which have given rise to it pending till the 
decision of the suit. If the suit succeeds, proceedings 
continue. If the suit fails, the procesdings fail 
simultaneously. The order cancelling or maintain- 
ing an attachment is liable to be affected by the 
result of the suit Thisis clear from the terms of 
r. 63 itself. Ifthat ‘is so, it follows that an order 
cancelling or maintaining an attachment becomes 
final only on the date of the disposal of the suit. In 
this particular case what the Court did was that it 
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- ordered the application to be “filed.” Thia we are 
cube to construe asa final decision of the applica- 
Consequently, what the learned Judges 
really held was that there was no “final order” 
no the execution apvlication until the suit 
under O. XXI, r. 63, had been decided. 
With the greatest respect, that was un: 
doubtedly true in the case before them ; but 
_ ‘if this is to be taken as a general proposition 
of Jaw applicable in every instance in which 
a suit under O. XXI, r. 63 js filed, then, in 
‘my opinion, it is too broadly stated. A sult 
under O. XXI, r. 63, cannot keep the execu- 
tion proceedings pending when there has 
been a definite order of the executing 
Court dismissing the execution application ; 


in such a case, if the decree-holder succeeds 


in the suit he will bave to file afresh applica- 
tion for execution and re-attach the 
‘property. In the present case, Execution 
Application No, 63 of 1931 was dismissed 


' by the Court at the request of the decree: - 


holder. I am prepared to concede that a 
suit under O. XXI, r. 63, is a step-in-aid of 
execution, but, with the greatest respect, 
Iam unable to agree that a plaint can be 
treated as an application, within the meane 
ing of cl. 5 of Art. 182. This construction 
appears to me to be contrary to the express 
provisions of the Limitation Act, s. 2, sub- 
-8. (10) of which enacts that in the Act, 
-unless there is anything repugnant in the 
subject or context, “suit” does not include 
an appeal or an applicaticn. A suit means 
a civil proceeding instituted hy the presenta- 
tion of a plaint: Hansraj Gupta v. Dehra 
Dun Electric Tramway Co., Ltd.. (9) at 
p.1074*. Nor am I able to hold that the 
filing of such a suit can be an application 
to the proper Court for execution when the 
filing of the suit in the Court which has 
jurisdiction to execute the deoree or in 
some other Court must depend upon the 


fortuitous circumstance of the value of the 


attached property. In Raghunandun 
Pershad v. Bhugoo Lall (10) a Bench of 
the Calcutta High Court held that cl. 4 of 
Art, 179, Limitation Act of 1877, ‘now c). 5 
of Art, 182) contemplates an application 
made in the course of execution to the 
Court whose duty it was to execute the 
decree, and cannot be taken toinclude a 
suit to have an orderin a claim case set 
aside, With all due respect, this is, in my 
opinion, the correct interpretation of the 
law. Hence execution of the decree 
obtained by the respondent against the 


(10) 17 O 288. 
*Page of 54 A.—[Hd]. _ 
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appellants in Suit No. 23 of 1931 of the 
Sub-Divisional Court of Thaton is barred 
by limitation, This appeal is, therefore, 
allowed, the judgment and’ decree of the 
District Court of Thaton in Oivil 
Miscellaneous Appeal No, 65 of 1938 are set 
aside, and the order of the Sub-Divisional 
Court of Thaton, dated August 11, 1938, in 
Execution Application No, 25 of .1938, is 
restored, The respondent must pay the 
appellants’ costs in all Courts; Advocate's fee 
in this Court five gold mohurs. 
8. Appeal allowed. 


—— a 


; PATNA HIGH COURT 
Appeal from der ae No, 936 of 
9 


1 
September 14, 1939 
Harras, O. J. AND FAZL ALI, J. 
GANESH MAHTO—APPBLLANT 
versus 
BHAWAN MAHTO AND ANOTHHAB— 
RESPONDHNTS l 

Limitation Act (IX of 1908), Sch. I, Art. 99— 
Buit for contribution—Question of date of payment 
by plaintif is one of fact—Held on facis that suit 
was within limitation. 

It is not gafo to lay down any rigid formula for 
the purpose of determining the date of payment, 
as the question of payment being a question of 
fect, must be determined with reference tothe cir- 
camatances of each case. 

One M had a joint decree for rent against the 
plaintiff and defendants, and in execution of that 
decree he obtained frem the executing OUourt an 
order for the attachment of a sum which had been 
deposited into X Oourt by a judgment-debtor of the 
plaintiff, to the oredit of the latter. Subsequently, 
on August 20, 1939, the executing Court by its 
order directed to transfer the money to the credit 
of the decree-holder and to send the payment 
order to X Court. On September 3, 10982, the 
payment order was made over by X Court to the 
decree-holder. The plaintiff brought a suit for 
Contribution against defendants within three years 
from September 3, but beyond limitation from 
August 20: 

Held, that the suit was not barred by limitation. 
The payment by the plaintiff to the decree-holder 
must be deemed to have been made on September 
3, and time beganto run from that date. Gahar 
Ali Howladar v. Abdul Owahab Shikdar and (1) 
and Palegar Meghavarnam Naidu v. A. M. Mahamad 
Mohideen Sahib (2), distinguished. 

A.from a decision of the Subordinate 
Judge of Firat Court, Ohapra, dated July 
26, 1937, reversing a decision of the Munsif, 
Third Court, Chapra. dated September 19, 
1936. 


Mr. Harveshwar 
Appellant. 


Prasad Sinha, for the 


Messrs Harnarayan Prasad and B.B. 
Sahay, for the Respondents. < 
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Fazi All J.—This is an appeal by the 
plaintiff in a suit for contribution which 
was decreed by the trial Conrt but has 
been diamicsed on appeal by the lower 
Appellate Court on the ground of limitation. 
The only question to be decided in this 
Court is whether the decision of the 
lower Appellate Court as to limitation is 
correct, i 


It appears that one Jitan Mahto had a 
joint decree for rent against the plaintiff 
and defendants, and in execution of that 
decree he obtained from the third Munsif 
of Chapra,to whom he had applied for 
the execution of the decree, an order for 
the attachment of a sum of Rs, 163-26, 
which had been paid into the Court of the 
Fourth Munsif by one Parmeshwar Mahto, 
a judgment-debtor of the plaintiff, to the 
credit of the latter. On July 30, the 
original order of attachment was modified 
by the third Munsif as follows : 

“Decree-holder is allowed to withdraw Rs. 4(-8-3 
only out of Rs. 163-2-6 and in respect of the balance 
amount, the attachment is withdrawn. Inform the 
Court concerned accordingly. Pat up on the date 
fixed for further orders.” 

Subsequently on August 20, the same 
learned Munsif passed the following order : 

“Let the attached money be transferred to the 
credit of decree-holder and send the payment order 
tothe Court concerned and put up on September 
2, 1932, for orders.” 

On September 3, 1932, the payment order 
was made over by the Fourth Munsif to the 
decree-holder’s Pleader. 


Article 99 of the Indian Limitation Act 
which is undoubtedly the proper article 
applicable to the present suit provides 
that the period of limitation in a suit for 
contribution .by a party who has paid the 
whole or more,than bis share of the amount 
due undera joint decree, is three years 
-from the date of the payment in excess 
of the plaintiffs own share. Thus the 
real question to be decided in this appeal 
is what was “the date of the payment” 
in the present case. The plaintiff's conten- 
tion is thatthe date ofthe payment wag 
September 3, 1932, when the payment 
corder was handed over by the Fourth 
Munsif who held the plaintiff's money, 
to the decree-holder’s Pleader. On the 
other hand, itis contended on behalf of 
the defendants‘that the date of the pay- 
ment was August 20, 1932, because on 
that date the third Munsif directed that 
the attached money be transferred to the 
credit of the decreesholder and the pay- 
ment order sent tothe Court concerned. 
The learned Subordinate Judge whose 
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judgment is under appeal has held that 
limitation began to run from August 20, 
and as the present suit was brought more 


than three years after this date, it was 
barred by time. f 


In my opinion the view expressed by the 
learned Subordinate Judge is not correct. 
It isto be remembered that the attached 
money was in deposit inthe Oourt of the 
Fourth Munsif and that before it was ` 
paid to Jitan Mahto (the decree-holder 
ander the rent decree, a payment order 
had to be sent to him by the Third Munsif 
who had issued the order of attachment. 
All that happened on August 20, was that 
the Third Munsif directed his office to note 
the transfer of the altached money to the 
decree-holder’s account and send the 
Paymevtorder to the Oourt of the Fourth 
Munsif, There is nothing in the judgments 
of either of the two Courts below to'show 
when the payment order was actually 
prepared and when it wag actually sent to 
the Fourth Munsif, but both the Courts 
below are agreed that it was not until 
September 3, that the payment order was 
actually issued to the decree holder's 
Pleader. It further appears that the Third 
Muasif did not record satisfaction of Jitan 
Mahto's decree until September 16, and 
presumably he did so only after he received 
intimation that money had been withdrawn 
by Jitan Mabto. In my judgment the 
payment to the decree holder cannot on 
these faets be deemed to have been made 
prior to September 3, 1932, 


The learned Advocate for the respondents 
has in support of his contention that the 
peyment in the present case must be 
deemed to have been made on August 20, 
referred us to (1) Gahar Ali Howladar v. 
Abdul Owahab Shikdar (1) and Polegar 
Meghavarnam Naidu v. A. M. Mahamad 
Mohideen Sahib (2). The facts of both these 
cases, however, are easily distinguishable 
from those of the present case. In Gahar Ali 
Howladar v. Abdul Owahab Shikdar (1) the 
landlords of a certain taluk had obtained a 
decree for rent against the plaintiffand de- 
fendants who were co-sharers in that taluk 
and when the properly was advertised for 
sale, the plaintiff deposited the entire decre- 
tal amount in Oourt, which was accepted by 
the Court and the landlord’s decree was 


~ 


(1) 56 O 1923; 114 Ind. Oas, 134: A I R1928 Oal. 
šol; 33 O W N 1030; 490 L J 5; Ind. Rul, (1929) Oal. 
9 


(2) AIR 1936 Mad, 783; (1936) M W N 65& 44 L 
W 135, ee ae 


, 
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recorded ag satisfied. The deposit was 
made by the plaintiff in Court on February 
4, 1920, and: the money was actually with- 
drawn by the decree-holders on February 
14,1920, On thesefacts it was held in 
a suit for contribution brought by the 
plaintiff againstthe defendants that the 
period of limitation for the suit began 
to run from the date onwhich the money 
“ was appropriated by the Court in payment 
of the decree-holder’s dues and not from 
the date when the decree-holder withdrew 
tha money. In the second case the suit 
for contribution was based on a payment 
made by the plaintiffs, who owned lands 
in .a holding of which defendants Nos. 2 
to4 were also paitadars, in order to Bave 
the holding from sale for arrears of rent 
due to defendant No. 1; and it was. held 
that the period of limitaticn for the suit 
began to run fromthe date on which the 
plaintiff had depcsited the amount in 
question for saving the property. Itis to 
be noted that both there cases were cases 
of voluntary payment, and as such, are 
clearly distinguishable from the present 
case, wherethealleged payment was made 
under compulsion. It is contended that the 
“test as io the date of payment is as laid 
down in Gahar Ali Howladar v. Abdul 
Owahab Shikdar (1), to find out on what 
date the plaintiff lcst dominion over the 
money which he paid. Butin my opinion 
that is not atest which can be applied to 
every case, and it is certainly not the 
correct testso far as the present case is 
concerned, because here the plaintiff may 
‘well be said to have lost control over the 
money on the date the money was attached 
by the third Munsif at the instance of the 
decree-kolder. It will be perhaps more 
accurate to say that the (rue test is to find 
out when the money ceased to become 
the money of the plaintiff; but it is not 
“safe to lay down any rigid formulla for 
the purpose of determining the date of 
payment, as the question of payment 
being a question of fact must be determin- 
ed with reference to the circumstances 
of each case. In my opinion it is impossible 
to hold onthe facts of the present case 
that time could begin to run against the 
plaintiff prior to September 3, and as the 
present suit was brought withn three years 
of that date, I am unable to hold that it was 
barred by limitation. 

I would, therefore, allow this appeal 
with costs, set aside the judgment and 
decree of the lower Appellate Court and 
decree the plaintiff's claim with- interest at 
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six per cent. from September 3, 1932, until 
realisation. | 


Harrles., C. J.—I agree. 
s. Appeal allowed. 


—— 


LAHORE HIGH COURT 
First Civil Appeal No. 67 of 1938 
November 3, 1938 
Barpg, J. 
RAJA RAM—DsrEenpanT—APPSLLANT 
versus 

ALLAHABAD BANK, Lro., PLAINTIFF 

AND OTHERS, DBEFENDANT8— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 4, O. XXIII, r. 3— Preliminary decree under 
0. XXXIV, r. 4—Terms thereof are imperative— 
Payment or adjustment out of Court without sanction 
cannot be recognized. 

The terms of a preliminary decree passed according 
to the provisions of O. XXXIV, r. 4, Oivil Procedure 
Oode, as regards payment in Court, eto., are impera- 
tive, and payment or adjustment out of the Court 
without ita sanction is inadmissible under O. XXIII, 
r. 3, Oivil Procedare Code, and will not be recognized, 
A preliminary decree in 8 suit for sale ig a formal 
adjudication of the rights of the parties with refer- 
ence to the mortgage and the decree directs that the 
plaintiff's claim all be satisfied by a payment in 
Qourt ina certain manner. Any adjustment out of 
Court would, therefore, be obviously contrary to the 
terme of the decree. Inayat Khan v. Harbans Lal 
(8), not followed. 

[Oase-law relied on.) 


O. A. from the order of the Senior 


F. 
Sub-Judge, Delhi, dated March 21, 1938. 


Mr, Achhru Ram, for the Appellant. 


Mesars. Ram Kishore, B.D Bansal and 
Kartar Singh, for ths Respondents, 


Judgment.—In a suit for recovery of 
Rs. 3,43,093-15-0 on the basis of a mortgage 
by the Allahabad Bank, Ltd., Lahore, a 
preliminary decree was passed on April 
6 1937, in terms of O. XXXIV, r. 4, Oivil 
Procedure Code, directing that the defen- 
dant-mortgagors shall pay in Court the 
amount due by October 6, 1937, and in 
default of such- payment the mortgaged 
property shall be gold onan application 
being made for a final decree. The neces- 
sary payment was not made in Oourt as 
ordered, but when an application was made 
for a final decree, it was oppcsed by the 
mortgagors on the ground that there had 
been a compromise out of Oourt, The 
learned Subordinate Judge has held that 
the alleged compromise could not be 
recognized in view of the terms of the 
preliminary decree and has therefore dis- 
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missed the application of the mortgrigors 
for the ccmpromise being recorded as.an 
adjustment of the decree either. under 
O. XXIII, r. 3, Civil Procedure Oode, ‘cr 
s. 151, Civil Procedure Oode. From this 
decision, the present appeal has been 

referred. The learned Subordinate Judge 
hee relied on Banarsi Das v. Nathu Mul (1), 
Piara Lal v. Rulatji Mul & Sons (2), Rasan 
Chettiar v. Rangayya Chettiar (3) and Adari 
Sanyasi v, Nookalamma (4, in support of 
his decision. It may be pointed out here 
that Piara Lal v. Bulatji Mul & Sons (2) 
is a Single Bench ruling, butis based on 
a Division Bench ruling of this Court 
reported in Durga Devi v. Nand Lal (5). 
` It was conceded before me by the learned 
Counsel for buth the parties that the preli+ 
minary decree not being executable, the 
provisions of O. XXI, r. 2, Civil Procedure 
Code, do notapply. It was, however, con- 
tended on behalf ofthe defendant-appellant 
that as the suit is not terminated by the 
preliminary decree, cf Kishen Chand v. Sohan 
Lal (6) at p. 97, there is no reason why the 
provisions of O. XXIII, r.3, Oivil Procedure 
Oode, should not apply. As regards the 
Punjab rulings, it was contended that they 
are distinguishable as they relate only to 
payment out of Court, and strong reliance 
was placed on Harihar Prasad v. Gopal 
Saran (7) and Inayat Khan v. Marbans Lal 
(8) which support the appellant. The con- 
tention that the Punjab rulings relate 
merely to the question of recognition of a 
Payment made out of Court does not appear 
to be correct. It appears that in 
Banarsi Das v, Nathu Mul (1) it was plead- 
ed that there had been a settlement out of 


Coart by which the “plaintiff-respondents - 


had agreed to take over part of the proe 
perty in satisfaction of the debt”. There 
is no specific reference to O. XXIII, r. 3, 
Qivil Procedure Code, in the ruling, but it 
seems clear enough that that was the rule 
which tue Court was considering. In Durga 


(1) 12 PR 1913; 16 Ind. Cas, 987; A IR 1914 Lah. 
534: 276 P L R 1914. 

(3) A I R 1935 Lah. 16%; 158 Ind, Oae. 83. 

(3) A I R 1930 Mad. 105; 120 Ind, Oas. 78: 30L W 
551; Ind. Rul. (1929) Mad. 1039; (1939) M W N 


7. 
(4) AIR 1931 Mad, 502; 131 Ind. Oas, 487; 54 M 
708; Ind. Rul (1931) Mad. 535; 34 L W 536. 
5) A I R 1932 Lah, 331; 136 Ind, Oas. 733; 33 P L R 
188; Ind. Ral, (1939) Lah. 868. 
(6) 3 L 95 at p97; 59 Ind. Cas, 710; A I R 1021 
Lah. 970; 61 P L R 1$21; 48 P W R1931; 3 Lah, LJ 


6. 
'(7) 14 Pat, 488; 155 Ind, Oas. 978; A I R 1935 Pat. 885; 
16 PL T 311; TRP 659. 
8) A I R 1936 AIL 9; 160 Ind. Oas. 373; 58 A 565; 
1936 ALR 113; 8 R A-615, - 


185 I © 


Devi v, Nand Lal (5), Banarsi Das v. Nathu 
Mul (1) was followed. In that case the 
whole of the decretal amount was apparent- 
ly alleged to have been paid out of Court. 
It was, however, remarked that the. 

“alleged payment could not be recognized as an 
“adjustment, compromise or satisfaction’? under 
O. XXIII, r. 8, Civil Procedure Code " 

The remarks would seem to cover not 
only payment out of Court but’ any adjuste , 
ment out of Court. In Piara Lal v. Bulatji 
Mul & Sons (2) a private adjustment 
contrary to the terms of the preliminary 
decree was alleged, but it was held (foltowe 
ing the decision in Durga Devi v. Nand Lal 
(5)) that the adjustment could not be 
Tecognised under O, XXIII, r, 3, Civil Pro» 
cedure Oode. It will thus 
that Panarsi Das v. Nathu Mul (1) and 
Piara Lal v. Bulatji Mul & Sons (2) at any 
rate were not mere cases of payment out of 
Court. But apart from this, I do notsee 
that any material distinction can really be 
drawn between a payment out of Court and 
any other adjustment after the preliminary 
decree for the purpose of the point now 
under consideration. The payment cut of 
Court would seem to fall under O. XXIII, 
T. 3, Civil Procedure Code, as part satisface 
tion of the subject-matter of the suit and 
would therefore stand on the same footing 
as any other adjustment. The main contene 
tion of the learned Oounsel for the appellant 
was that ifthe suit remains pending till 
the final decree, there is no reason why 
the provisions of O. XXIII, r. 3, should not 
apply. But a preliminary decree in a suit 
for sale is a formal adjudication of the 
rights of the parties with reference to the 
mortgage and the decree directs that the 
plaintiff's claim shall be satisfied by a 
payment in Court in a certain manner, 
Any adjustment out of Court would there- 
fore be obviously contrary to the terms of 
the decree, In this aspect of the question, 
the adjustment out of Oourt made without 
its sanction, may, I think, be looked upon 
as ‘unlawful’ and therefore inadmissible 
under O. XXIII, r. 3, Civil Procedure Ocde, 


The terms of a preliminary decree passed 
according to the provisions of O, XXXIV, 
r. 4, Oivil Procedure Code, as regards pay- 
ment in Court, etc., are imperative. It may 
further be pointed out that under the 
provisions of the corresponding provisions 
of ss. 88 and 89, Transfer of Property Act, 
which were in force before the provisions 
of O. XXXIV were enacted in the Code 
of 1908, payment out of Court was permitted. 
But the law in this respect seems to have 


appear ` 
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been deliberately changed, This departure 
from the previous law also indicates that 
payment or adjustment out of Oourt was 
not intended to be recognized under 
O. XXXIV, Oivil Procedure Oode. If, of 
course, both the parties appear in Oourt 
and agree to, a certain adjustmsant and the 
Court sees no reason otherwise to disallow 
it as ‘unlawful’, the position may be 
. different. In such circumstances, the 
adjustment may be taken to have been 
made with the express or implied permis- 
sion of the Court and consequently tkere 
will be no objection in principle to the 
Variation of the terms of the decree: ef. 
Vishwanath Ayyar v, Chimmu Kutti Amma 
(9) at p. 330. In Lachmi Narayan v. 
Balmakund (10) a suit bad been dismissed 
in default after a decree of a preliminary 
nature had been passed in a partition suit, 
Their Lecrdships of the Privy Council held 
that the suit could not be so dismissed after 
the preliminary decree and in giving their 
reasons remarked as follows: 

| “After a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree is reversed 
on appeal. The parties have on the making of a 
decree acquired rights or incurred liabilities which 


are fixed unless or until the decree is varied or set 
aside.” 


It will thus appear that although a suit 
does not terminate till the passing of a 
final decree, the passing of a preliminary 
decree does fix the rights of the parties to 
a certain extent. aud thas alter their posi- 
tion materially. In addition to the Punjab 
rulings, the Madras rulings relied on by the 
learned Subordinate Judge also seem to 
support his decision. The learned Counsel 
for the appellant relied strongly on Inayat 
Khan v. Harbans Lal (8) and Harihar 
Prasad v. Gopal Saran (7) as stated above. 
But in the former ruling, there is no 
discussion of any authorities while in 
Harihar Prasad v. Gopal Saran (7) the 
applicability of O. XXIII, r. 3, Givil Pro- 
cedure Code, (in case O. XXI, 7,2, was 
beld inapplicable) was apparently conceded 
by Oounsel; see p. 503. [It appears further 
that, the preliminary decree in that case 
was one based on a compromise and not an 
ordinary one in accordance with the provi- 
sions of O. XXXIV, Civil Procedure Oode. 
In my opinion, the Punjab rulings cover 


-(9) 55 M 320 at p 330; 135 Ind. Oas: 535; A I R 1933 
Mad. 115; 63M L J 273; 34 L W 635; (1932) M W N 
1141; Ind. Rul (1932) Mad. 119. 

(10) 4 Pat. 61; 81 Ind. Oas. 747; A I R 1934 P 
b11A 331; 35M LT143,47ML J 
(1924) M W N707:100& a LR 
33 A L J 990; 36 Bom. L R 1139; 40 
A(P0)171; 99 OWN 3910 W 
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the point raised snd support tke decision 
of the learned Subordinate Judgé. JI am 
also unable to see any adequate ground for 
referring the case to a Division Beach, 
as I have been requested to do. I dismiss 
thé appeal, but in view of the conflict of 
judicial decisions, leave the parties to bear 
their costs, 
D. Appeal dismissed, 


MADRAS HIGH COURT 
Letters Patent Appeal No. 98 of 1936 
February 22,1959 
Leaca, O. J. AND SOMAYYA, J. 
BRI EMBERUMANAR JEER SWAMIGAL 
—APPELLANT 
. versus : 
BOARD op COMMISSIONERS For 
HINDU RELIGIOUS ENDOWMENTS, 
MADRAS AND oraers - Responpents 

Certiorari—Writ of—Order of Board established 
under Madras Hindu Religious Endowments Act, 
declaring distribution of honours ata temple, nature 
of—Writ of certiorari cannot be issued tn such a 
case, 

A question relating to the distribution of theertham 
or other temple honours cannot be made the subject- 
matter of asuit asit is not a question which affects a 
legal right. In settling questions relating to the 
allocation of honours in religious institutions over 
which it has superintendence, the Board actain its 
administrative capacity. 

Hence where the Board established under Madras 
Hindu Religious Endowments Act, determines the 
order ofthe distribution of such honours, it cannct 
be said that it has declared any one’s legal right or 
deprived any one of any legal right which he had and 
such 4 decision is merely an order dealing with the 
internal management of the temple. A wrtt of 
ceritorari cannot be issued in such a cage. : 

L. P. A. against the order of Pandrang 
Row, J., reported in 164 Ind. Oas, 256, ` 


Messrs. V. Ramaswami Ayyar and N. G. 
Krishna Iyengar, for the Appellant. , 


Mr. P. V. Rajamannar, My. B. Sitarama 
Rao for Mr. A, Srirangachari, Messrs. S. 
Narayana Iyengar, S. Ramanujam, §.' 
Rajagopalachartand K E. Rajagopatachari, 
for the Respondents. - 


Leach, C. J.—This is an appeal from an 
order of Pandrang Row, J. refusing to issue 
awritof crtivrari. The appellant is the 
head of a math known asthe Sri Emberu-- 
manar Jeer Math, which is situate in the 
Village of Alwarthirunagiri in the Tinne- 
velly District. In the math is a shrine and 
it is said that this shrine is a subsidiary 
shrine of the Sri Atbinatha Alwar Temple 
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which also lies within the village limits, 
The Sri Emberumanar Jeer Math is one of 
four maths which are particularly interested 
in the temple, the others being the Vana- 
mamalar, Sri Ahobila and Thirukkurangudi 
Maths, the heads of which are respondents 
Nos. 7,8 and 9. There hae been great strife 


with regard to the right to receive 
theertham and otter honcurs in 
the temple on festival and non- 


festival days. The quarrel commenced g0 
long ago as 1905 and in that year a suit was 
filed in the Court of the Subordinate Judge 
of Tinnevelly by certain pesons to 
establish what they claimed to be their 
‘right to recite in. the temple the sacred 
texts. The appellant and respondent No. 7 
were defendants. The suit was dismissed and 
appeal filed against this decision met with a 
similar fate : vide the judgment in Athan 
Sadagopa Chariar y. Srinivasa Chariar 
(1). In the course of that suit, the question 
was raised whether the present appellant 
or respondent No. 7, who is the head of the 
Vanamamalai Math, was entitled tu prece- 
dence in the distribution of theertham on 
festival days. Sadasiva Iyer, J. who deli- 
vered the main judgment on appeal consi- 
dered that respondent No. 7 was entitled to 
precedence and said so in his judgment, 
which was delivered on February 18, 1913. 
The question as to the right of precedence 
continued to be agitated, and in 1927 the 
Madras Hindu Religious Endowments Board 
took aclion, By an order dated May 12, 
1927, the Board settled a list setting out 
whoshould receive the honours on festival 
days and who should receive them on nons 
fesiival days, By this order the appellant 
was given the right to receive the honours 
first on non-festival days, Respondent No, 7 
was dissatisfied with the Board's order, and 
on June 6, 1927 filed a suit on Original Side 
of this Court (O, 8. No. 306 of 1927), The de- 
fendants were the Madras Hindu Religious 
Endowments Board and the trustee of the 
temple. Respondent No. 7 asked for a 
declaration that the order of May 12, 1$27, 
was invalid. The suit was dismissed on 
September 21, "1932, on the ground that it 
was a suit relating merely to temple honours 
and involved no question of civil right. 
Respondent No. 7 appealed against this 
decision, but his appeal was dismissed on 
November 7, 1934. In 1930 respondents 
Nos. 2 to 6, who are said to be the disciples 
of respondent No. 7, tiled a petition asking 
the Board to set aside its order of May 12, 


19271. Tney claimed that they were entitled h 


(1) (1913) M W. N 289; 19 Ind. Cas, 357.. 


to the ninth place in the order of precedence- 
oo all days. On this ground they said that 

the Bard should cancel in its entirety the . 
order complained of and re-open the ques- 

tion. This petition was heard by three - 
members of the Board, who by order dated 

April 6, 1935, declined to interfere with the : 
order of May 12, 1927. Five days later 

respondents Nos, 2 to 6 filed another petition 

asking the Board to review its order of . 
April 6, 1935, one of the grounds advanced 

being that the petitioners had not been. 
given the ninth place to which. they said 

they were entitled. This application which 

was an application to review an order 

refusing to review a previous order, was 

heard by two of the three members of © 
the Board who passed the order of April ` 
6, 1935. This application succeeded and on 

May 15, 1935, the order of May 12, 1927, was 

set aside. The result was that the trustees 

of the temple were directed to follow the 

observations by the Oourt in the appeal 

arising out of O, S. No, 22 of 1905 in respect 

of non-festival days, but no change was 

made so far as festival days were concern» 

ed. The appellant then became the dis- 

satisfied party and on May 30, 1935, filed 

an application asking the Board to review its 

order of May 15, 1935. This application 

was heard by one member of the Board 

who on August 7, 1935, held that the Board 

had no power to review its own order. Tha 

application was accordingly dismissed. This 

led to an application to this-“Court by the 

appallant for a writ of certiorari with a 

view to the order of the Board of May 15, 

1935 being quashed. This was the appli» 

cation dealt with by Pandrang Row, J. 

We consider that the decision of: the 
learned Judge refusing to issue the writ’ 
asked was right. It is acknowledged that a 
question relating to the distribution of’ 
theertham or other temple honours cannot 
be made the subject-matter of a suit as it 
is not a question which affects a legal 
right, By s. 18, Madras Hindu Religious , 
isndowments Act, 1926, the Board is given 
the power of general superintendence of all 
religious endowments in the Presidency, 
excepting those within the Oity of Madras, 
The Board may do all things which are 
reasonable and necessary to ensure that 
maths and temples are properly maintained 
and that all religious endowments are pro. 
perly administered and duly appropriated 
to the purposes for which they were founded 
or exist: Itis not disputed thatthe Board has 
by virtue of this section power to settle 
questions relating to the allocation of honourg » 
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in religious institutions over which it has 
superintendence, but in settling such 
questions the Board acts in its administra: 
tive caracity. We are in entire agreement 
with the learned Judge when he says that 
it cannot be said that the Bcard's decision 
has declared any one's legal right or de- 
prived any oneof any legal right which he 
had and that the order of the- Board coms 
«plained of was merely an order dealing with 
the internal managment of the temple. The 
issue of the writ of certiorari is a matter 
which lies within the discretion of the Ccurt 
but in a case like the present one, there is 
no question of discretion. It would obviously 
be improper to order the wrtt to issue. 
The appeal will be dismiseed with costs. 
(One set). 


N.B, Appeal dismissed. 


N 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 891 
of 1934 
July 25, 1939 

FazL ALI AND DAHAVLR, JJ. 
LAL TIRATHNATH SAHI DEO 
“AND UTAHERS~PLAINTIFFS — APPELLANTS 


, versus : 
LAL MIRTUNJOYA NATH SAHI DEO 
‘AND OTABRES— DEFBNDANTs— RESPONDENTS 


Decree—Nullity—Same manager representing both ' 


plaintiff and ‘defendant whose estates were under 


tion of Chota Nagpur Encumbered Hatates Act | 


protec 
(VI of 1876)—Defendant not prejudiced— Decree 
passed is good one and not nullity—Oourt should loo 
to substance and not form of action. a 
The fact that the same manager representes both 
the plaintiff and the defendant whose estates were 
under protection of the Chota Nagpur Encumbered 
Estates Act ina suit brought in 1919 undoubtedly 
makes the proceedings highly anomalous but this 
does not make the decree passed in that suit a 
nullity when the defendant is not in any way 
prejudiced, as, the anomaly is due to the provisions of 
the Act as it stood at the time of the suit. In such 
a case the question which the Oourt has to ask 
is whether there wasa genuine and bona fide oon- 
test in the suit. The utmost that can be said is 
that the procedure adopted in the suit is some- 
what irregular, but that by itself would not make 
the decree passed in the suit a nullity, especially 
when the Court has complete jurisdiction to try the 
suit After all what the Court has to look to is 
the substance and not the form of the action and 
once it is clear that notwithstanding the fact that 
parties are represented’ by the same manager, 
the proceedings in the suit does not represent a 
mere sham contest and that the suit is properly 
defended the dearee must be held to be & good 


decreo, Rustomji v. Seth Purshotamdas (1), distin- ’ 


guished, [p. 80, col. 2) 

A. from a decision of the Judicial Oom- 
missioner of Ohota Nagpur, dated April 
#8, 1034, reversing a decision of the Sub- 
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ordinate Judge of Ranchi, dated February 
13, 1933. 


The Government Pleader and Mr. K. K. 
Banerjee, for the Appellants. 


Mr. N N. Sen, for the Respondents. 


Fazl Ali, J—This appeal arises out of 
a suit in which the plaintiffs claimed 
partition of two annas share in a tenure 
known as the Badla estate. The suit was 
decreed by the trial Oourt but dismissed 
on appeal by the Judicial Commissioner 
of Ohota Nagpur. Hence this second appeal 
by the plaintiffs. - 


It appears that on June 10, 1873, one 


Lal Gagan Nath Sahi Deo who owned a 


ten annas share in‘the estate executed 
two mukarrart deeds, one in respect of 
four annas share in favour of the plain- 
tiffs' father and another in respect of three 
annas share in favour of certain other 
persons. Between the years 1917 and 1919 
two suits were brought by the two sets 
of mukarraridars against defendants Nos, 1 
and 2 (who alone disputed their title) for 
a declaration of their respective titles 
under the- two mukarrart pattas and 
for possession and both the suits 
were ultimately decreed. The. plaintiff's 
suit which was Title Suit No, 35 of 1919 
was decreed in respect of only two annas 
share in the estate and it is not disputed 
that if the decree in that suit is held to - 


“be good and valid, the present suit must 


succeed. Aa to the legal effect of the 
decree, however, the two Courts below 
have expressed conflicting views. The 
trial Court has held that the decree was 
a perfectly valid one and both the parties 
were bound by it. The lower Appellate 
Court has on the other hand expressed 
the view that the decree is a nullity and 
the plaintifis have therefore no subsisting 
title in the property sought to be partitioned. 
One of the main questions to be determin- 
ed in this appeal is- which of the two 
views is correct, h 3 

lt appears that the plaintiffs’ estate 
which is known as the .Mesmano estate 
was placed under a Manager under the 
provisions of the Encumbered Estates Act 
in the year 1806. In 1919 the estate of 
defendants Nos. 1 and 2 also, who are 
khorposhdars claiming ten annas- interest 
in the Badla estate in spite of the decree 
passed against them in the suit brought 
on behalf of the plaintiffs in 1919, (there 
is no dispute with regard to the remaining 
six annas which is admittedly owned by 
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defendants Nos. 4 to 10), was brought 
under the protection of the Encumbered 
Estates Act. Thus when Title Suit No. 35 
was instituted on behalf of the plaintiffs in 
1918, the estate of the plaintiffs as well 
as the defendants Nos. 1 and 2 was in 
the hands of the common Manager named 
Mr. Durham Waite. - 

Now, s. 21-B of the Ohota Nagpur 
Encumbered Estates Act (VII of 1876) 
provides firstly that 
_ “every suit or appeal by the holder shall be 
instituted in his name by the manager’; 
and secondly that 

“no person other than the Manager shall be 
orde to sue or to be sued as next friend cr 
guardian, or be named as guardian of the holder 
for a pending suit.” i 

In view of these provisions Mr. Durham 
Waite had to represent both the plaintiffs 
and the contesting defendants aa their 
next friend, The High Court in disposing 
of the appeal in Title Suit No. 35, noticed 
this anomaly and observed as follows :— 

“If the plaint is accepted to be properly verified, 
the -written statement must be held to be not 
verified -in accordance with law.. The written state- 
ment is a later document wherein the facts stated 
in the plaiut have been contradisted. Therefore it 
becomes impossible to act upon the plaint also. 
The law requires that the pleadings must be 
verified by a person who either knows personally, 
or has reliable information as to the truth of the 
facts stated therein. In this view the pleadings 
become illegal in this oase. But as the legal re- 
presentatives of the parties do not press this 
Matter and want a decision on the appeal 


‘and as the questions involved in the ap eal are , 


almost the same as those that arose in No, F, A, 65 of 
1919, which we have just disposed of where the 
defendant was nct under the Oourt of Wards, 
we do not want to throw out the pleadings, We, 
however, doubt if the defendants when released 
from the Oourt of Wards will not challenge the 
conduct of the-case. This matter should be brought 
to the notice of the Manager and the authorities 
concerned.” 

Referring to these observations, the learned 
Judicial Oommissioner says in his judg- 
ment :— | 

“It seems to me clear, therefore, that in view of 
these observations of the Hon'ble High Oourt and 
of the objections taken by the defendants in this 
present suit, that the decree of 1919.in the plaintiffs’ 
tavour cannot be held to be binding on the defen- 
dents. Further discussion of the other issues 
raised in. this suit is, therefore, unnecessary.” 

Now the learned Judges of the High 
Court thought that any decree passed in 
the suit would bea nullity, they would 
not have upheld the judgment of the trial 
Court. Indeed they definitely remarked 


that in the circumstances of the case they 


did not feel disposed to throw out the 
pleadings which they said had not been 
verified in accordance with law. They 


have undoubtedly said that the defendants ` 
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might perhaps challenge the conduct of 
the case after the estate was restored, 
but they did not state that they would 
be able to challenge it successfully or that 
the decree passed in the suit could be . 
avoided without bringing a suit to set it 
aside. The learned Advocate for the 
respondent relies strongly on an observa- 
tion made in Rustomji vV. Seth Purshotam- 
das (1) that 

“It was an elementary rule of procedure that the 
same individual even in different capacities cannot 
be both a plaintiff and defendant to one and the ' 
same’ action,” a 

But in my opinion those observations 
do not strictly speaking apply to the 
present case in which the parties were 
entirely different. The fact that the same 
Manager represented boththe plaintiff and 
the defendant undoubtedly made the pro- 
ceedings higbly-anomalous, but if we bear 
in mind the special circumstances of the 
case, it is difficult to hold that the decree 
is a nullity. The question which we have 
to ask, is whether there was a genuine 
and bona fide contest in the suit. [have 
already referred to the provisions of the 
Eucumbered Estates Act which made- it 
necessary that the parties should be re- 
presented by the Manager of the Encum- 
bered Estate. Thus the anomaly which is 
pointed out on behalf of the appellant 
was to some extent due to the provisions 
of the Act as it stood at the time ofthe . 
snit.. The Manager of the. Encoumbered.: 
Estates had to bring the suit’ within~-the,+ 
period of limitation, otherwise the plaintiff's, 
right would have beea barred. At “the; 
same time he seems to have done everything. 
to ensure that the defendant's case was ' 
properly presented to the Oourt. Neither , 
in the, Oourt. below nor before ùs it was ` 
suggested on behalf of the appellant that .. 
the manager did not properly defend the - 
suit or that he failed-to put forward any 
pleas which would have defeated the, 
plaintiff's action. That the.defendants were: 
not in any way prejudiced in the litigation - 
is borne out by the fact thata suit ofa ' 
similar nature, which’ has been brought by 
the mukarraridars of the three annas in- -v 
terest- to enforce their mukarrari-lease was : 
decreed both by the trial Court as well | 
as by the High Court in spite’ of the fact | 
that that litigation was contested by the ; 
defendants themselves on the same grounds : 
as Suit No. 35 of 1914, Thus the utmost 
that can be said in favour of the appellant,_ 
is that the procedure adopted in the suit 
Was somewhat irregular, but that by itself 
wl) 235 B 603; 3 Bom, UR 327, | 
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would not make the decree passed in the 
suit a nullity, especially as the Court had 
complete jurisdiction to try the suit. After 
all what we have to look to is the sab- 
stance and not the form of the action, and 
once it is clear that notwithstanding the 
fact that the parties were represented by 
the same Manager, the proceedings in the 
suit did not represent a mere sham cm- 
test and that the suis was properly defended, 
the decree must be held to be a good 
decree. It is not denied that the decree 
was fully given effect to and that the 
Plaintiffs are still in posseesion under that 
dezree, Thus the plaintiffs having establish- 
ed their title as well as possession are 
entitled to a decree in the suit and in 
this view I would allow this appeal, set 
aside the judgment and decree of the 
lower Appellate Court and restore the 
decree of the trial Court. The appellants 
will be entitled to their costs in all the 
Courts. 

Dhavle, J.—I agree. The respondents 
challenge the decree in the suit of 1919 
on the sole ground that the same individual 
Mr. Durham Waite acted both for the 
plaintiffs and for the defendants in that 
suit; but he did so under the express 
provisions of the Ohota Nagpur Encum- 
bered Estates Act as itstood at the time. 
The Act has since been amended to get 
over the patent anomaly of the same ins 
dividnal in different capacities appearing 
toaci ‘for the plaintiff and the defendant 
in'one' and the same ‘action, but the rule 
against permitting an individual to do so 
is a. rule of procedure. It is not a rule 
of jurisdiction. Where it otherwise, a case 
like Rustomji 
could not have stood for a moment. That 
was a case where at the appellate stage 
it had come to pass that the same ine 
dividual figured amongst the appellants 
and was also the sole respondent. The 
Oourt referred to what it called “the 
elementary rule of procedure, too often 
disregarded in this country,” and observed 
that though the Oourts of Equity had 
strictly followed the rule that a man cannot 
be both plaintiff and defendant, they did 
not allow it to standin the way of doing 
justice between the parties; for provided 
all interested were before the Court either 
as plaintiffs or as defendants, they adjusted 
and determined’ their riguts.” That: in the 


circumstances of 1919 tne rule could not- 


possibly be regarded as more than a mere 


rule -of procedure’ is indicated. not merely , 


by the terms of s 21-B of the Ohota 
ASh~11 & 13 


v. Seth Purshotamdas (1), 
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Nagpur Encumbered Estates Act’ without 
the proviso that has been subsequently 
added to it in 1924, but also by tne fact 
that the learned Advocate for the respone 
dents has not been able to urge that the 
application of the Act to an encumbered 
estate saves -the limitation applicable to 
ordinary cases, The suit had therefore ta 
be brought within the ordinary period of 
limitation, and it had to be brought in 
conformity with s. 21-B. It would have 
been impossible for any Oourt to have 
thrown out such asuit on the ground of 
jurisdiction or as not competently framed. 
There is also no question that if the 
decree in the suit of 1919 stands, the 
partition suit brought by the respondents 
mast succeed, for we now have a definite 
finding of fact by the lower Appellate 
Court on remand thatthe plaintiff-respon- 
dents were at the.date of the suit ia 
possession of the two annas share which 
they had claimed as the subject of the 
partition, while the decree in the suit of 1919 
establishes their title to that share vis-a-vis 
the appellant, the respondent's possession 
having, as a matter of fact, commenced under 
but some years after the passing cf that 
decree. $ 4 i . 


aoo. Appeal allowed, 


$ 
` 


BOMBAY HIGH COURT 
Second Appeal No. 735 of 1936 
. February 14, 1939 
_ Logoer, J. tf ad 
. GANGUBAI PANDURANG DOMBE— 
: PLAINTiFF—APPHLLANT 
ea versus 7 
PAGUBAI NARAYAN KORE AND 0THHABS—. 
. DAFENDANT3—RASPONDANTS 
Transfer of Property Act (IV of 1883), s. 52— 
Family property mortgaged to satisfy ancestral debts 
—Subsequent surt by widow for maintenance claiming 
it to be made charge on property—Sale of property to 
mortgages during pendency o, widow's suit— Widow's 
suit decreed—Sale, if affected by lis pendeng, 

The basis of the doctrine of lis pendens is that 
parties to a suit cannot be allowed to shorten the arms 
of the-Oourt in dealing with thesuit by transfers toa 
third party. - a ee ak 4 ie 

Ordinarily a suit by a Hindu wife for maintenance 
against her husband is & personal suit, and any 
purchaser of the family property during the pendenoy 
of the suit-1s not affected by the rule of lis pendens. 
But the doctrine, of lis pendens does apply to_a 
suit for maintenance by a du widow in which she 
claims to have her maintenance made a charge on 
specific immovable’ property and -a decree, is pass- 
ed creating B arge on such property, Al- 
though in the admimistration of a Hindu's estate, 
pinding debts would take precedence, over mere olaimg 
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for maintenance, or residence, on the partof the 
female members of the family:and a mortgage of 
family property for the satisfaction of ancestral 
debts binding on the family is not affected hy any 
subsequent charge crested on that property for 
widow's maintenance, yet the sale of the property in 
favour of the mortgagee during the pendency of the 
widow's suit for maintenance claiming maintenance 
to be made a charge on the property is affected by the 
doctrine of lis pendens and is subject to the final 
décree in the widow's suit. Sestharamanujacharyule 
v. Venkatasubbamma (1), Somasundaram Chetty v. 
Unnamalat Ammal (2) and Sudhirendra Deb v. 
Ramendra Deb (3), relied on. 

S. A, from the decision of the District 


Judge, Sholapur, in Appeal No. 165 of 1929. 


“Mr. Y. V. Dizit, for the Appellant. 


| Messre. P. V. Kane and M. G. Chitale, for 
Respondent No, 3, 


Judgment.—The facts out of which this 
second appeal arises are undisputed. The 
property in dispute belonged to one Nara- 
yan Dada Kore who died about the year 
19£0 or 1921, leaving bebind him two sons 
Tatya and Malkarjun, and his widow 
Pagubai, the stepemother of Tatya and 
Malkarjun. He had left some debts, to 
satisfy which Tatya and Malkarjan morte 

aged the property in suit to the plaintiff 
for ks. 1,800 on Juna 1, 1922 (Ex. 84), 
Thereafter their step-mother Pagubai filed 
‘a suit for maintenance on April 11, 1923 
in which the plaintiff also was impleaded 
as defendant No. 3. She claimed that her 
maintenance should be a charge on the 
property in suit. She asked for permission 
to file the suit in forma pauperis. The 
permission was granted on January 26, 
1924, and the sut was duly registered. 
Thereafter Tatya having died, Malkarjun 
sold the property to the plaimtiff for 
Rs. 2,000 on June 10, 1924 (Ex.85). That 
consideration was made up cf Rs. 1,800 due 
under the mortgage deed of 1922 and 
Re, 200-paid in cash in the presence of the 
Sub-Registrar. In her maintenance suit 
Pagubai obtained a decree on January 30, 
1925, andthe amount of her maintenance 
was made a charge'on: the property in suit, 
Before the decree was passed, the plaintiff's 
name was struck off. In executicn of the 


decree in darkhast No. 5901 1935 Pagubai 


got the property in suit sold by aucticn and 
it was purchased by defendant No. 2 òn 
May 10,1926. Defendant No, 2 sold it to 
defendant No. 3 on May 12, 1927, and he 
took possession of the property. The plain- 
tiff instituted this suit for a declaration ‘that 
her salè deed frcm Malkarjun was for 
valuable consideration and taken in good 
faith, and that the property mentioned in 
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the sale deed was not liable to be sold in 
execution of Pagubai's maintenance decree. 
She also asked for possession of the pros 
perty from defendants Nos 2 and 3. The 
trial Court awarded the plaintiff's claim ; 
but the lower Appellate Court held that the 
plaintiff's sale deed was affected by the 
doctrine of lis pendens, reversed the decree 
of the trial Court and dismissed the suit 
with costs throughout. ` : 


On these facts, it is now urged on behalf 
of the plaintiff-appellant that as the consis 
deration of her sale deed was utilized for 
the satisfaction of the debts of Narayan 
Dada Kore, the sale deed took priority over 
the auction sale in execution of Pagubai’s 
maintenance decree. There is no doubt 
that when the. plaintiff purchased the pro- 
perty from Malkarjun in 1924 under Ex. 85, 
Pagubai's suit for maintenance was pend- 
ing. Ordinarily a suit by a Hindu wife 
for maintenance against her husband is a 
personal suit, and any purchaser of the 
family property during the pendency of 
the suit is not affected by the rule of lis 
pendens, But the doctrine of lis pendens 
does apply toa suit for maintenance by a 
Hindu widow in which she claims to have 
her maintenance made a charge on specific 
immovable property and a decree is passed 
creating a charge on such_ property.:, 
Seetharamanujacharyulu v. Venkataspb- 
bamma (1). lt is however urged that as the 
debts contracted by Narayan Dada Kore’ 
took priority over the right of maintenance 
after his death, the plaintiff's purchase 
ought to take precedence over the sale in 
execution of Pagubai’s maintenance decree, 
As obse1ved in Somasundaram Chetty v. 
Unnamalai Ammal (2), it may be stated as- 
a general proposition that in the adminis- 
tration of a Hindu’s estate, binding debts 
would take precedence, over mere claims 
for maintenance, or residence, on the part 
of the female members of the family; but 
there is no clear authority for the proposi- 
tion that a charge bona fide created for 
maintenance can be defeated by a creditor 
who has lent money for family purposes. 
The real question in this case is whether the ' 
doctrine of lis pendens affects the plaintiff's 
purchase of the property on which a charge’ 
was created by the decree in that suit. The 
principle of lis pendens is based on the 


(1)A1R1980 Mad. 824; 127 Ind. Oas. 800; 54M 
132; 59M L J 485; (1930) M W N 635; 82 L W 416; 
Ind. Rul, (1930) Mad. 1019. z 

2 43 M £00; 59 Ind. Oas, [398; A IR 1990 Mad, 792; 
ao E? 179; 12 L W 163; (1920) M W N 458; 38 M 
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maxim ut lite. pendente nihil innovatur, 
which means that duriag a tigation 
nothing new should be introdused. So far 
asthe mortgage cf 1922 is concerned, as 
the property was mortgaged for the satis- 
faction of ancestral debts binding on the 
family and the mortgage was effected 
before Pagubai's suit for maintenance was 
filed any subsequent charge created on that 
-property for Pagubai's maintenanze cannot 
affect the mortgage, But by selling that 
property Malkarjun curtailed the right of 
the Qourt to create the charge which was 
prayed for in that suit. As observed by 
Sir George Rankin, O. J. in Sudhirendra Deb 
v. Ranendra Deb (3), at p. 543 : 

“The basis of the doctrine [of lis pendens]is that 
parties to 8 suit cannot be allowed to shorten the 
aime of the Court in dealing with the suit [by trans- 
fers to a third party],” 

‘That is what Malkarjun did in this case 
by absolutely transferring the property to 
the plaintiff when Pagubai’s suit for maine 
tenance usking for a charge on the property 
was pending. The plamtiff hud already a 
mortgage on that property which may be 
Said to have priority over Pagubai's claim 
for maintenance. If a further alienation 
had to be created during the pendency of 
her suit, then the proper remedy for Mal- 


karjun and the plaintiff was to approach 
Sec- 


‘the’ Oourt for permission to do so. 

tion 52, Transfer of Property Act, provides 
that during the pendency of any suit or 
proceeding which is not collusive and in 
‘which any right to immovable property is 
directly and specifically in question, the 
property cannot be transferred or otherwise 
-dealt- with by any party to the suit or 
proceeding so as to affect the rights of any 
other party thereto under any décree or 
order’ which may be made therein, except 


eunder the:authority of the Court and on. 


such terms as it may impose, Assuming 
that the debts of Narayan Dada Kore which 
had to be paid had a priority over Pagu- 
bai’ claim for maintenance, still when 
Pagùbai filed a suit asking for a charge on 
the property, the property became the 
subject-matter of that suit and even 8 party 
who has to satisfy a debt having a priority 
over the claim for maintenance had to 
alienate the property under the authority 
of the’Oourt and on such terms as it might 
impose. If the party fails to obtain the 


authority of the Court for the purpose, then - 


the alienation will be subject to the final 
decree in that suit. The decree in Pagu- 


3 AIR 1930 Oal. 539 at p 543; 197 Ind.. Oas, 785; 
§1 O L J 384; Ind. Ral (1930) Oal. 913, 
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bai's suit ultimately charged. her mainten 
ance on the Property in Bait, and for the 
recovery of that, the property was sold by 
auction. The plaintiff is therefore bound 
by that auction sale although his mortgage 
was prior to the institution of the mainten- 
ance suit apd may have precedence over 
the claim ia that suit. The present suit is 
based entirely on the strength of the sale 
deed. How the rights of the plaintiff under 
the mortgage deed can be enforced need 
not be discussed here; but so far as the 
‘alienation during the pendency of the suit 
is Concerned, it must be held to be subject 
to the result of the maintenance suit and 
the reliefs prayed for by the plaintiff cannot 
therefore be granted, The decree of the 
lower Appellate Oourt is confirmed, and I 
dismiss the appeal with costs. 
B. Appeal dismissed. 





; PATNA HIGH COURT 
Miscellaneous Judicial Uase No. 23 of 1938 
August 24, 1939 ~ 
© FAZL ALI AND MANOHAR LALL, JJ. : 
Tap COMMISSIONER or INCOMEH-TAX, 
-> . “ BIHAR ann ORISSA A 


iba versus ai 
© JUGSAH MUNI LAL SAH—Assiveszn. . 
“Income Tax Act (XI of 1922), ss, 13, 34—Income- 
taz Authorities adopting particular method ~‘o 
dasessment—If can subsequently: change method 
What the law requires income-tax Officer to ses in 
respect of system of account to be kept by assesgee, 
stated, ` eed 
“It 13 open to the Income-tax Department whildé 
taxing.an assessee either to adopt the cash system 
or to adopt accrual basis; but having adopted the 
first system or the second, they cannot be allowed 
to change their ground whenever it suits them to 
do go.- [p. 85, col. 2%] = 
. What the law requires the Income-tax Officer to 
see isnot asystem of account to, be kept by the 
assessea 10 Tespect of a particular loan which may 
have been omitted in that account, but the system 
of accounting which the assesses regularly employs 
for his own purposes with respect to all the loang 
which he discloses. If any loans are deliberately 
left out from the account kept regularly by the 
asaesses, then ıt is open to the Income-tax Depart- 
ment to disbelieve the accounts and to proceed in 
any way they choose by -acting under the proviso 
but on exercising a judicial discretion, Commis- 
sioner of L[ncome-taz, Bombay Presidency and Aden 
v. Sarangpur Cotton Manufacturing Company, Ltd. 
of Ahmedabad (3), referred to, Lp. 88, col. Lj 

Miso. J. Case by the VUommussioner of 


Tucome-tax, Bihar and Orissa, forwarded on 


April 7, 1930, ` fs . 
- Mr. '3, M. Gupta, for the Income-tax 


Department. 


` Sir Sultan Ahmed and Messrs. Vishundeva 
Narayan and Prem Lall, for the Assesaso., 
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Manohar Lall, J.—This is a reference: 


by the Commissioner of Income-tax of 
Bikar asking for the opinion of this Court 
on the questions which have been printed 
at p. 24, These questions are :— 

“(O Whether on a pro i 
the sum of Ra, 90,000 omg nag cae 
respect of the three loans to Raja Muhammad 
Yakub of Parsauni included in the amount realised 
under the decree executed in the accounting year 
1310 Fastt could legally be asseesed in 1934-35 

(ii). Whether the interest of Rs. 90,000 referred 
to escaped assessment in 1934-35 within the meaning 
of s. 34nd could be assessed under that section.” 
- The questions as framed are somewhat 
confused. The real question which arises 
in the’ present case is whether the sum of 
Rs. 80,000 or part thereof can be assessed 
as pels the income .of the previous year 
under the provisions of s. 34 of the Indian 
Income Tax Act. The facts which have 
been stated by the Oommissioner to de- 
termine these two questions are these :— 

On Sepiember 10, 1915, the Raja of 
Parsauni- executed a Mortgage bond for 
Rs- 87,500 in favour of the assesses. The 
annual interest payable under the terms 
of the bond was Rs. 8,750, On August 5 
1919, the assesses took another mortgage 
from the Raja of Parsauni for asum of 
Rs. 10,000, Finally on April 14, 1921, the 
assessee advanced a sum of Rs, 2,500 on 
the security of a mortgage executed by the 
Raja of Parsanni, the rate. of interest being 
the.same.. The assessee was ‘being assessed 
on - his money-lending transactions from 
sometime before the year 1921-22, but the 
records of these years are not available. It 
is, . however, clear that the interests on 
these | three loans, which I have just 
mentioned; were never included ‘in any of 
the assessments made prior to 1924-25. In 
the year .1924, the Income-tax Officer 
discovered for the first time the existence of 
the first loan of Rs. 87,500, that is, the loan 
on the mortgage bond of September 1915. 

aving come to know of the existence of 
that .loan, he must have known that no 
interést on this loan had ever been received 
by; the’ assessee 3 COM: 
of the-parties before.us. The Income-tax 
Officer, however, from the year 1924 on- 
wards proceeded to add to thé assessable 
income of the assesses a sum of Rs, 8.750 
every year calculating this amount not on 
the basis of what the assessee actually 
received but on the basis of the amount of 
the interest accruing tothe ; 


persisted in this way for a period of eleven 
years, namely, up to 1935, with the result 


as this is the common case, 


assessee from 
the year 1924 onwards. The assessment was 
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that the-assessee was actually taxed on a 
sum of Rs. 96,250 which was the calcula- 
tion made on. the accrued basis for the 
years 1924—35. In the year 1935 a fresh 
discovery was made by the Income-tax 
Offcer in this way:—The agsesse? instituted 
a suit sometime before 1929 to recover his 
dues on all the three mortgages of 1915, 
1919 and 1921. On April 5, 1929, a pre- 
liminary decree was passed in favour of the’ 
assessee for a reduced amount of Ra, 3,71,000 
consolidating his aggregate dues, i. es 
principal and interest on all the three 
documents. The final decree was passed 
sometime later for a sum of Rs. 4,00,000 
odd. In exécution of this decree the proe - 
perly of the mortgagors was put to sale, 
the! sale was confirmed cn December 16, 
1932, which falls wilhin the previous years of 
the assessee, that is, 1340 Fasli. The asses- 
see thus realised in the shape of property a 
som of Rs, 3,086,520. It will be seen that 
even the amount due on tke first bond 
which we are told had swelled up to 
Rs. 3,40,000 on tke date of the suit was not 
realised in full. It may be open to argu» 
ment whether the amount realised should be 
spread over the three bonds of 1915, 1919, 
and 1921 in the proportion of the liabilities 
under those bonds, bat that question has 
not been agitated either before the Income- 
tax Officers or before us, It is assumed, to. 
answer the questions raised, that the 
amount realised in 1340 Fasli went to pay 
in part the amount due under the first bond 
of 1915. The Income-tax Officer had 
assessed the assessee for the previous 
year 1340 on the earliear basis adopted by 
him for 1l years, namely by including in 
the assessable income a sum of Ra, 8,750. 
in entire ignorance of the fact that in that 
year the total amount due on the bond of 
1915 had been realised almost in full. This 
agesessment was made on January 30, 1935, 
in the financial year ending March 31, 1935, 
Within one year of the end of that year, 
namely, on June 10, 1936, the Income-tax 
Officer started proceedings under s. 34 of. 
the Indian Income Tax Act to recover the 
income which had escaped assessment, 
namely, the portion of the interest which 
in the view of the Income-tax Officer had 
escaped assessment on January 30, 1935. The 
Inccme-tax Officer overruled the contention 
of the assessee and held that he was liable 
to be taxed upon the total interest which . 
had accrued due on the bond of 1915 and 
been realised in 1340 Fasli, namely, 
Rs, 1,91,000 after substracting from it the 
amount of Rs, 96,250 which-had already- 
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suffered taxation during the eleven years, ` 


In other words, he assessed the assessee 
on this escaped income at a figure of 

. 95,750. The matter was taken up in 
appeal before the Assistant Commissioner 
of Income-tax who by his order dated 
December 21, 1936, reduced the assessable 
income on this head by a som of about 
Rs. 5,000, which we are told was in the 
‘nature of additional law expenses which 
were allowed by the appellate’ authority, 
thereby fixing the assessable figure at a sum 
of Re. 90 345. 

The questions formulated before us invite 
a decision of tke contention raised that 
the, assessee is not liable to be taxed upon 
this amount at all, 

As I stated above, the questions have 
been framed in a somewhat confused 
manner. The real question’ which arises 
for decision is whether any income has 
escaped assessment so that the assesses can 
be caught by the provisions of s, 34 of the 
Indian Income Tax Act; and if s0, how 
much, It is agreed before us, and indeed 
it is obvious, that some income by way of 
interest has escaped assessment, The 
“Income-tax Officer never knew of the egist- 
ence of the situation that the assessee had 
realised interest by the sale of tke pro- 
perties on December 16, 1932 and that 
therefcre the assessee was liable to be 
taxed upon a higher figure than that adopted 
by him on the old accrued basis namely 
a sum of Rs, 8/50, In the circumstances 
whether the view taken by the Lahore 
High Court in Madan Mohan Lal v. The 
Commissioner of Income-taz, Punjab, 
N.-W.F. and Delhi Provinces (1) or by the 
Rangoon High Oourt in Messrs. Dey, 
Brothers v. The Commissioner of Income- 
tax of Burma (2) is correct, itis clear to 
my mind that some income has escaped 
assessment within the meaning of the 
language of s. 34, 

The guestion, which really falls to be 
determined is whether the income which 
escaped assessment was Rs, 90,345 as taken 
finally by the Income-tax Officers or a leasér 
sum and also when did it cr a part thereof 
escape assessment, Sir Sultan Ahmed 
appearing on behalf of the assessee strongly 
contends that no income escaped assess- 
ment in the year in which it was sought to 
be assessed by the Income-tax Authorities, 
but that whatever income escaped, escaped 
assessment “earlier than 1924. Mr. Gupta 
on behalf of the Income-tax Department on 

(1) 8 I TO 413, 

(3) 91 TO 313, 


JUG SAH MUNI LAL BAH (PAT) 85 


the other hand contends that as the 
assesses has not adopted any system whate 
soever which may. be said to be a svatem 
regularly employed in respect of his 
accounts, it was open to the Income-tar 
Department to consider the whole amount, 
which was admittedly received by the 
assesses, as being assessable on the cash 
basis becauee' he argues that under s. 13 of 
the Indian Income Tax Act, it is opea to the 
Income-tax Authorities to adopt any basis 
which they may choose under the proviso to 
that section in order to’ determine the 
assessable income. In my opinion s. 13 
has no application whatsoever to the facts 
of the present case. The Incomestax Departe 
ment had agreed that so far as the loan of 
1915 is concerned, the assesse will be taxed 
always on the accrued system. In 1924 
when the assessable income was computed 
by making an addition of Rs 8,750 on the 
accrued basis income escaped assessment 
for the years prior to 1924, It was open to 
the department in that year either to adopt 
the cash system by which they could not 
have been able to tar'any portion of the 
income from 1924 to 1935 or to have 
adopted, as they did, the accrual basis; but 
having adopted the first system or the 
second, they cannot-be allowed to change 
their ground whenever it suits them to do 
so. It seems to me, therefore, that upon 
the facts which have been sent up by the 
Commissioner of Income-tax the conclusion 
which follows in law is that the assessee is 
liable to be taxed upon the sum of Rs. 90,345 
after deducting from it the amount upon 
which he ought to have paid the tax for 
the years anterior to 1924 either in 1924 or 
within one year of the end of that financial 
year. The statement of the case has not 
worked out the figures on the accrual basis 
for the period from September 1915 to 1924, 
the year when the Income-tax Department 
first assessed the assessee forthe sum of 
Re. 8,750. That figure will be worked out 
by the Commissioner on receiving a copy 
of our order and the assessment will be 
reduced accordingly. The Commissioner 
will give a refund to the assessee of that 
overpaid amount so determined together 
with interest at such rate as he may think 
fit to allow under the proviso to s. 66 (7), 

I wish to say a few words as to the 
argument of the learned Standing Oounsel 
that no system has been regularly employed 
by the assessee, The Oommissioner of 
Income-tax in para. 5 says at one place 
that itis clear that no method of account- 
ing was employed by the assessee in respect 
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that being the yearly interest payable by 


æf the three loans referred to. Atp. 25 
-he again says that when 

“the Income-tax ‘Officer went to make the re- 
assessment for 1934-35, he found that no method of 
accounting had been regularly employed by the 
‘assessee in respsct of the interest on the three loans 
referred to” 

In: my opinion the learned Commissioner 
was entirely in error in approaching the 
‘cage in the way he did. What the law 
requires the Income-tax Officer to eee ia not 
wa_system of account to be kept by the 
assessee in respect of a particularloan which 
may have been omitted in’ that account, 
but. the system of accounting which the 
ssessee regularly employs fcr his own 
purposes with respect to all the loans which 
the disclcses If any loans are deliberately 
left out from the account kept regularly by 
the -assessee, then jt is open to the Income- 
tax Department to disbelieve the accounts 
and to proceed in any way they choose by 
acting under the proviso but on exercising 
a -judicial discretion, This matter bas 
been recently dealt with by their Lordships 
of the Judicial Committee of the Privy 
Council in Commissioner of Income-taz, 

. Bombay Presidency and Aden v. Sarangpur 
Cotton Manufacturing Company Limited of 
. Ahmedabad.(3) which now authoritatively 
decides how the terms of s, 13 are to be 
employed by the Incom-tax Department. 
« For- these reasons I answer the questions 
proposed in the following way :— 
_ The first question does not arise for our 
decision as I have held thats.13 has no 
application whatsoever to the facts of the 
present case. 

The second question is answered thns— 
Such portion only of the interest of Rs. 90,3 t5 
can be assessed now as escaped assessment 
within the meaning of s. 34 as remains after 
making a deduction for the amount of 
interest calculated on accrued basis from 
September 1915 to 1924, as has been poin‘ed 
out in the course of the observations made 
by me above. 

In the circumstances, there will be no 
order for ccsts in this Court. 

Faz! All, J—It is common ground.that 
ihcugh in the year 1924-25 the assessee did 
not receive any interest on the mortgage 
bond for Rs. 87,500, yet the Paed: 
Authorities proceeded to tax them as if they 
had actually received asum of Rs. 8,750, 


* (3) 65I A 1; 172 Ind. Oas. 1; 1937 O W N 1355; 

RP 0191; A TR 1988 P O1; 1987 OLR oi T3 
A L R978: 4 BR 171; (1938) AL J 46;42 0 W 
N 194; 47 L W 9; (1939) M W N 153; (1938) 1 MILYJ 


1;. 40 Bom. L R 257; 660 LJ 411; ILR 388) Bom. 
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the mortgagor under the bond. The ques- 
tion. is whether the Income-tax Authorities 
having once elected to adopt this mode of 
taxation, which was undoubtedly open to 
them, can now turn round and adopt a 
totally different mode, In my opinion they 
cannot doso and the whole matter can.be 
tested In this way. Let us assume that 
the assessee’s suit on the basis of the 
mortgage bond had not succeeded but failed 
either on the ground that the mortgage 
bond had not been duly executed er on 
the ground that it had not been properly 
attested, or that a decree had been passed 
for a smaller sum than that for which it 
was actually passed. The Income-tax 
Authorities could not then be made to 
refund either the whole or any part of the 
amount which they had realised during the 
last eleven years. Oan they now, in spite 
of the fact that they have taxed the assesses 
so far on what they call mercantile basis, 
turn round and tax him now cn the basis 
of the income actually accrued. especially 
as the interest which the assesses have now 
recovered includes interest prior to 1924-25. 
The Income-tax Authorities have already 
recovered taxed interest which was payable 
to the aesessees between 1924-25 and the 
date of the decree. What they are now 
taxing is the interest which was due to them 
prior to 1924-25. In my opinion the clear 
implication of the step taken by them when 
they taxed for the year 1924-25 is that the 
so-called escaped income had already 
escaped prior to 1924-25. As their case is 
that the assessees had concealed their 
mortgage bond until they discovered it at the 
time of assessing them for 1924-25, they 
might have proceeded under 8. 34 at that 
time and recovered from them whatever 
they could recover, Section 34 is quite 
clear and does not enable the department 
to tax escaped income more than a year 
after it ought to have been taxed. For 
these reasons I am of the same opinion as 
my learned brother and ccncur in the 
answer proposed by him to the reference, 


B. Reference answered. 
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SIND JUDICIAL COMMISSIONER'S 
COURT ` 
Second Appeal No. 36 of 1936 
October 3, 1938 
Davis, J. O. AND TYABJI, J. 
Musammat AISHA BIBI w/o SARDAR 
MUHAMMAD —DBFENDANT—APPSLLANT 
| versus 
Musammat BEGUM BIBI w/o HAKIM-UL- 
< DIN AND OTBHRS-—PLAINTIPFS —RRBPONDENTS 
Muhammadan Law— Succession—Rule of—Custom, 
tf can oust reonal law—-Burden of proof— 
Oustom (Punjab)—Muslim agricultwrtst, if can give 
up austom and follow Muhammadan Law—Pre- 
sumption in favour of parties being governed by 
customary law—Migration—Agy turist tribe 
migrating to another colony takes its customary 
law with tt—Manual of customary law—Valus 
of—Jat agriculturist of Gurdaspur District of 
njab migrating to Sind under colonisation 
scheme, whether governed by Punjab customary 
law—Widows and daughters, if excluded by 
sona—Right to maintenance of wi is lost on her 
re-marrtage. 


Per Tyabji, J—In the case of Muhammadans, 
the rule of succession must be according to their 
personal law, that is, Muhammadan Law, “the 
system of law which naturally follows from their 
religion,” except in ao far asthis personal law 
is modified or is ousted by a valid and uctually 
prevailing custom. Am Muhammadans the 
system of law which nat y follows from their 
religion is Muhammadan Law, and in every case 
where a oustom at variance with Muhammadan 
Law is allegedto be prevailing, it must be shown 
that the body of persons claiming to be bound 
by that custom did definitely claim to be outside 
the system of law governing their other co- 
religionists. [p. 92, cole. 1 & 2.) 

A Muslim may, except in the cases of a 
few well-defined prohibitions, affect his entire 
tights by making declarations, a power given 
equally to men as well as to women. By the 
very act{ of professing the Muslim faith, a 
pa embraces Islam, no matter whether he 

a Ohristian or a, Puddhist or of any other 
religion, and no matter what customs and practices 
or manner of livinghe may have been following up 
to that mcment, and immediately becomes subject 
to Muhammadan Law. This is in no way affeoted 
by the fact that where it is proved as a matter 
of fact that a Muhammadan and his ancestors had 
for a wry long period not adopted the practices 
enjoined by Islam, but had been governed by 
ancient and not invalid customs, the customs 
actually practised and followed would be given 
effect to. Hence the Muslim agriculturists who 
desire to give up the customs by which they had 
been bound inthe Punjab and to adopt Mubam- 
madan Law, can doso by an express declaration to 
that effect. Sardar Bibi v. Haq Nawaz Khan (5), 
dissented from. [p. 94, col. 1; p. 93, col. L] 

There is not even in the Punjab any presump- 
tion in favour of parties to a suit being governed 
by customary as against onal law. It must 
be proved. It may be pro easily in the Punjab 
by’ the production in evidence of Government 
records, the riwaj-i-am, in which the customs of 
the agriculturists are recorded. Abdul Hussein 
Khan v. Bibi Sona Dero (1), relied on. [p. 88, col. 


1) 
Obiter por Davis, J.-C.~-In the Punjab when a 
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family or tribe of -agriculturists moves fram one 
canal colony to another canal colony, no question 
would really arise- as tothe binding force of their 
customary Taw. They bring with them, when they 
migrate, their customary laws including the custo- 
mary law of succession prevailing in the district 
from which they migrated. Sardar Muhammad v. 
Satyapal Singh (2), relied on. [p. 89, cols. 1 & 2} 

he manuals of customary law prepared from 
official sources are of great authority. Vishna 
Ditti v. Rameshri (6), relied on, Beg v. Allah Ditta 
(8) and Fazal Hussain v. Tafasal Huseain (10), 
teferred to [p. 89, col. 1] 

The Jat agriculturists of Gurdaspur District of 
the Punjab who migrated to Sind nearly forty 
years ago under a colonization scheme to culti- 
vate land watered by Jamrao Oanal have not 
adopted the system of law practised by the paople 
of Sind but have continued to follow the Punjab 
customary law, Consequently amongst them widows’ 
and daughters are excluded by sons and the right 
of a widow for maintenance is lost by her re-mar- 
riage, oh 

8. A. against the decision of the Second 
Assistant Judge, Hyderabad, February 29, 
1936, 

Syed M. Aslam, for the Appellant. 

Mr. A. P. Fonseca, for the Respondents, 


: Davis, J.C.—This is an appeal against 
the judgment of the Second Assistant Judge 
at Hyderabad, dated February 29, 1938, 
who set aside a judgment of the Subor- 
dinate Judge of Mirparkhas dismissing the 
plaintiffs’ suit on the ground that they were 
women members-of a Punjabi agricultural’ 
family governed by the customary law of 
the Punjab in the matter of succession and 
were thus excluded from inheritance. The 
plaintiffs are the widows and two daughe 
ters of one Hakimeul-din. Since the death 
of Hakim-ul-din, the widow, who is plainte 
iff No, | has been twice married, her two 
daughters, plaintiffs Nos 2 and 3, are aged 
21 and 19, respectively, The defendants 
are the widow and the infant daughter of 
Sardar Muhammad, the son of this Hakim- 
ul-din. The Subordinate Judge dismissed 
the plaintiffs’ suit because he was of the 
opinion that they were governed by the 
customary law of succession of the Punjab 
according to which the widow and daugh: 
ters were excluded in favour of the gon 
and that the widow had no right of main- 
tenance if she re-married as this widow 
had done. The Assistant Judge in appeal, 
however, was of the opinion, thas it was not 
proved that the parties were governed by 
the Punjab customary law or that the 
Panjab customary luw excluded women 
from succession and he awarded the plainte 
iffa, respectively, the shares to which they 
would be entitled under their own personal 
law as Sunni Mubammadans and decreéd 
partition and possession as they prayed,- 
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- Now the questions for our decision are 
whether ‘the parties are governed by the 
‘Ptnjab customary law and whether this 
law excludes them from succession. My 
answer to these questiona is in the affirma- 
tive.. The parties live at present in Sind. 
There is not even in tha Punjab any pre- 
sumption in favour of parties to a suit 
being governed by customary as against 


personal law. It must be proved. It 
‘may be proved easily in the ‘Pun- 
jab by the production in evidence 


of Government -records, the riwaj-t-am, in 
which the customs of the sgriculturists are 
recorded. In Abdul Hussein Khan v. Bibi 
ona Dero (1), the Privy Council laid it 
own that neither s. 26 of the Bombay 
Regovlation, IV of 1827, nors. 5, Punjab Laws 
Act, raises any presumption in favour of 
any custom as against ihe general cr perso- 
nal law. It is cnly when custom is estab- 
lished that it is to be the rule of law. It 
was also laid down in the same case that 
any specia] usage modifying the ordinary 
law of succession should be ancient and 
invariable and should be so established 
by clear and unambiguous evidence, and 
that the best evidence of custom is found 
‘in connection with the division of land ; 
and the revenue records are therefore of 
-considerable value. 
“Now it-appears to me clearly proved that 
“the parties to this case are agriculturists 
‘governed by the customary law of their 
community which excludes daughters and 
the mother in favour of the son. The par- 
ties are Jats from the Gurdaspur District of 
the Punjab and they came to Sind under 
a colonization scheme to cultivate land 
watered by the Jamrao canal nearly forty 
years ago. They came as members of the 


W 37; ; 
117; 27 OL J240; 1P LR 
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Sardar Muhammad v. Satyapal Singh (2). 
It is unreasonable to suggest that they did 
not bring with them, when they came to 
Sind, their customary laws including the 
custcmary Jaw of succession and that the 
customary Jaw would not stand the strain of 
this short migration. 

In Parbati Kumari Debt v. Jagadis 
Chunder (3\, the Privy Oouncil pointed 
out that the tenacity of customs regulating . 
succession, even under the strain of mig- 
ration, is repeatedly recognized by ‘law. 
That the Punjabis bring with them, mse 
they come to Sind, their customary law 
has already been recognized by this Oourt 
in Santsingh v. Raribai (4). That the parties 
to this suit are governed by customary law 
and that this law excludes females with 
rare exceptions in the presence of males is, 
I think, clearly proved from the evidence 
on record. The plaintiff herself admits 
that if she wasin the Punjab, the daugh- 
ters would be excluded by the son. She 
saya (Ex. 30): 

“My father is dead. Hedied about 20 years back. 
He left some land in the Punjab. We left one square. 
He left two sons and three daughters, We did not 
get a share. If we had filed a suit would have got 
it. Inthe Punjab the daughter is excluded by the 
gon but not in Sind.” 

It is clear then that the plaintiff herself 
admits a customary law in the Punjab that 
would exclude daughters from succession in 
the presence of a son but she distinguishes 
between succession in Sind and succession. 
in the Punjab, She seeks in effect to dero- 
gate from thecustomary law in favour of 
a special custom but this like a general cus-. 
tom must be proved to be invariable, an- 
cient and well-established. In short, if it 
is to be proved that an old custom has 
fallen in desuetude and been replaced by a, 
new custom, the new custom must be proved! 
by evidence of conduct over a long period 
of years. I am not now considerirg the 
question of the special and particular force. 
which may, under the Shariat, attach toa 
formal declaration, for itis not suggested 
that Sardar Muhammad sought to disavow 
the customary laws by any such declara- 
tion. This particular aspect of the question. 
was not considered by the learned 
Judges in Sardar Bibi v. Huq Nawaz 
Khan (5', when Tekchand, J. in that 
case said: “It is not open toa man at 

(2) AIR 1935 Lah. 299. : 

(8) 290 433: 291 A &2;6 O WN 490; 8 Sar. 205; 


4 Bom. LR 365 (PO). 
(4) AT R192t Sind 17; 76 Ind. Cas, 403; 178 L, 
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5) 15 L425; 149 Ind. Cas. 575; A IR 1934 Lah, 
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his pleasure to change the rule of succes- 
‘sion to property by a mere declaration.” 

Now the parties have not produced 
the riwaji-am which set out the custom 
by which they were governed in the 
Punjab, It would greatly have facilitated 
the proof of their case if they had done 
so, but, it is not in the circumstances 
reasonable to expect them to have done 

.B0. They live in country districts and 
the best legal advice is not available to them. 
The manuals of customary law prepared 
from official sources of great authority. 
In Vishno Ditti v. Rameshri (6), Sir John 
Wallis delivering the judgment of the 
Board said (p. 299*): 

“Tn these circumstances it has been rightly held 
in the Lahore Court in the case above-mentioned, 
Daya Ram v. Sohel Singh (7), that, where a custom 
is alleged, a duty is imposed on the Oourts to 
endeavour to ascertain the existence and nature of 
that custom; and the Local Government has come 
to their assistance by establishing a rtwaj-t-am 
or record of custom in the different parts of tha 
Punjab, including the North-West Frontier Province 
‘which was formerly included in it. It has been 
held by this Board that the riwaj+t-am is a public 
record prepared by a public officer in discharge 
of his duties and under Government rule; that 
it is clearly admissible in evidence to prove the 
facts entered thereon subject to rebuttal; and that 
the statements therein may be accepted even if 
unsupported by instances: Beg v. Allah Ditta (8) 
and Ahmad Khan v Channt Bibi (9). Further, 
manuals of customary law in accordance with riwa 
i-am have been issued by authority for each district, 
and in their Lordships’ opinion stand on much 
the same footing as the riwajt-am iteelfas evidence 
of custom. In these circumstances theirLordships are 
of opinion, that, even though there be no evidence 
of instances, still, if the custom spoken to by the 
- party's witnesses is in accordance with the custom 
applicable to his community according to the manual 
of the customary law of the district, there is suffi- 
cient prima facie evidence of the existence of the 
custom, subject, of couree, to rebuttal, and that 
it ought not to be held insufficient merely for want 
-of instances.” 

Reference may also be made to Beg v. 
Allah Ditta (5) and Fazal Hussain vV. 
Tafazaal Hussain (10). But though we have 
in this case no riwaj-ieam, reference may 
be made to Rattigan's Digest of Customary 


(6) A IR 1998 PO 294; 118 Ind. Oas. 1; 551 A 
407; 10 L 88; 29 PL R654; 55ML J 746; 28L W 
908: 49 O L J38; (1939) M W N t; Ind. Rul. (1929) 
P O4 (PO). 

(7) 110 P R 1908; 31 P L R1907; 59 P WR 
1907. 

(8) 44 I A 89; 44 O 749; 38 Ind, Oas 354; A IR 
1916 P O 199: 45 P L R1917; 12P W R 1917; 21 
M L T 310: 33 M LJ 615; 19 Bom LR 388; 15 A 
L J 595; 910 W N 843; 26 OL J175 (P 0). 

(9) 6 L 503; 91 Ind. Oas. 455A I R1925P O 
907; 521A SI LR 6 APO 19,3 OWN 93; 
80 OW N 506; 50 M LJ 637 (P 0). 

(10) 13L 410; 136 Ind. Oas 545; AI R 1933 Lah 
272; 33 P L R105; Ind. Rul. (1933) Dah. 225, 
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Law and to the evidence of persons who 
can speak with authority as to the customs 
of their people, and whose evidence appears 
to be disinterested. (After stating certain 
evidence the judgment proceeded further.) 
Upon this evidence, I think the proper 
conclusion that is to be drawn is that these 
Punjabi settlers in Sind settled in Sind for 
léss than 40 years maintaining their gon- 
nection with their homeland, even in some 
cases their own speech, are governed by their 
customary laws and these.may be taken as 
set out in Rattigan’s Digest of Customary Law 
referred by the Privy Council with approval 
in Beg v. Allah Ditta (8), at p. 96*, and other 
cases. In this case paras. 6,16, 21, 22, 23, 
94 and 32 may be considered. Under 
para, 6, sons are first entitled to the inherite 
ance and exclude daughters, Under 
para. 16 a widow in the presence of a 
gon is entitled to maintenance; under 
para, 21 it is not dependent upon her ` 
residence with her husband's family, but 
she loses the right of maintenance on her 
re-marriage: she also loses her life interest 
in her husband's estate though not future 
rights of.maintenance: paras, 22 and 32, 
Under para, 23 daughters are excluded 
by sons or by near male collaterals of 
the father but a daughter may exclude 
male collaterals if she marries a near 
male collateral descended frcm the same 
common ancestor as her father, and this 
explains the evidence of Begum Bibi, 
Ex. 30, the plaintiff herself, when she says 
that she can only give three cases of 
daughters taking a share in their father’s 
estates in the presence of a son, for,in the 
first case, that of Sardar Bibi there was 
no such son; in the second case, Emna Bibi 
was married to a cousin, and about the third 
case, Daroo's daughter, no details are 
known. 


We think, therefore, that we have here not 
a case, as the learned Appellate Judge says, 
where it must be shown that there was no 
single instance when women did lose the 
inheritance but a case where on the admis- 
sion of the plaintiff herself and on the 
evidence of those in authority able to speak, 
the parties to this case in the Punjab would 
be governed by the customary law, whereby 
sons exclude daughters and the mother, 
The inference is irresistible that, this law 
of inheritance was brought from the Panjab 
to Sind by the colonists and that, if the 
plaintiff is to succeed, she must show by 
reason of the fact that the burden is 
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‘shifted by the evidence of the defendants 
and indeed by her own evidence that her 
family is not governed by the custom- 
‘ary law of the Panjab but. by a spe- 
cial custom or that the existing law has 
fallen into desuetude in his family in 
‘Sind This, I think, it is cleir, she fails 
‘to do. The -lend records relating to this 
very land are against her, for, when refer- 
ence was made to these inthis Oourt. it 
was found that the land was in the name of 
Serdar Muhammad, Uskim-uldin's ayn. 
This record is important. Sardar Muham- 
mad died some 10 or 12 years after 
Hakim-ul-din, his father, but the plaintiff 
made no claim to the land in his son’s life- 
time. . 

Looking tren at the evidence of the 
plaintiff in this light, it is impossible to 
say that she can show that the customary 
law ofthe Punjab in the matter of suce 
cession had been changed to the Sunni 
Muhammadan Law M the case of herown 
family. (After stating certain evidence the 
judgment proceeded further), It appears 
‘to methat it is clearly proved by the 
evidence that the parties being Punjabi 
agrioulturists are governed by the cus 
tomary law of the Punjab to an extent, at 
least, that is sufficient for the decision of 
this suit and must lead to ite dismissal, 
'that is to say, it is proved that Sardar 
Muhammad excludes from inheritance in 
his” father’s agricultural land both his 
sisters and that his mother forfeited her 
right of maintenance by her re-marriage. 
The plaintiffe claim through Hakim-ul din 
as widow and daughters but if they had 
‘based their case on their relationship to 
Sardar Muhammad, the last male holder, 
that of mother and sisters, their case is no 
better: plaintiffs Nos, 2 and 3 are ercluded 
as sisters; they will be excluded by the 
rule in para, 24 of Rattigan’s Digest, by 
the widow's life interest (para, 11 ibid), and 
by the daughter (para. 23 ibid). Under 
para. 22 plaintiff No.1 could not succeed 
toa life interest because ehe has re-married 
and Sardar Muhammad has left a widow. 
But we should limit our finding only to 
her case in the plaint, and that is the case 
ofthe widow and unmarried daughters 
seeking to succeed to the lands of the 
husband, and father Hakim-ul-din accorde 
ing to Sunni Muhammadan Law, and I 
think that in the presence of the son, 
Sardar Muhammad, the widow and daugh- 
ters shoald be excluded by the ancient and 
invariable custom of the Punjab {whereby 
the parties to the suit: are governed ` and 
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that the widow is entitled to a life-estate to 
their exclusion. 

I should perhaps remark that tha Advoe- 
cate for defendant No. 2 stated that after 
full consideration he has associated himself 
with the arguments of the Advocate for 
defendant No.1 and supported his con- 
tentions, for, ib is in the interests of the 
infant daughter that he should do s9. As 
to what will happen on Aisha Bibi’s death . 
or remarriage, I am not now concerned to 
enquire or decide. The judgment of the 
trial Court should, in my opinion, be res- 
tored, andthe appeal allowed with costs 
throughout accordingly, Order accord- 
ingly. OM 

Tyab}l, J.—This isan appeal against 
the judgment and decree passed by the 
Second Assistant Judge of Hyderabad 
Teversing the judgment and decree passed 
by the Sub-Jadge of Mirpurkhas who had 
dismissed the suit filed by the plaintiffs, 
and decreeing in appeal the plaintiff's suit 
for partition of cartain agricultural lands, 
in Deh No. 269, Taluka Jamesabad, on 
the basis that the plaintifs under Muham- 
madan Law were entitled to the shares 
claimed by them in the lands. 

The parties are Punjabi agriculturista, 
being members of a colony of Jats, 
who came from Gurdaspur District to 
Sind about 40 years ago. They claim 
through one Hakim-ul-din who died about 
1918 He left.him surviving his widow 
plaintiff No. 1, Musammat Begum Bibi and 
his daughters, plaintiffs Nos. 2 and 3, 
Musammat Hakima Bibi and Musammat 
Talia Bibi, and a son Sardar Muhammad. 
On the death of Hakim-ul-din, mutation 
of the lands was effected in favour of the 
only son Sardar Muhammad, who remained 
in possession until his death in 1934. 
Sardar Muhammad left him surviving a 
widow Musammat Aisha Bibi, defendant 
No.1, and a minor daughter Musammat 
Ahmed Bibi, defendant No. 2. Snortly 
after the death of Sardar Muhammad, the 
plaintifs filed this suit for partition and 
separate possession of their shares in the 
land. The plaintiffs claimed that on the 
death of Hakim-ul-din, they became 
entitled under Muhammadan Law, to their 
respective shares asthe widow and daugh- 
ters of Hakimeul-dia, along with the son 
Sardar Muhammad, and that on Sardar 
Muhammad's death plaintiff No. 1 again 
further became entitled to a mother’s 
share outofthe property left by Sardar 
Muhammad. In this way the plaintiffs 
together will be entitled to very nearly 
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‘two-thirds of the property, and the defend- 
‘ants to about a third. - 
- As against this it is contended on behalf 
of the defendants that the parties ‘are 
goveraed in matters of succession, not by 
the Muhammadan Law, but by the customary 
law ; it isclaimed that under the general 
custom which prevails among Punjabi aeri- 
culturists,and is also followed by the Jats 
of Gurdaspur District, the entire land on 
the death of Hakimeul-din passed by succes 
sion to his only male child Sardar Muham- 
mad:to the exclusion of the daughters 
(plaintifs Nos. 2 snd 3) and the widow 
(plaintif No, 1), that in any oase plaintiff 
No. 1 who had admittedly re-married after 
the death of Hakim-ul-din, forfeited on that 
account any claim she might otherwise have 
in the property, and that on the death of 
Sardar Muhammad, his widow, defendant 
'No,.1, became entitled to a life estate in the 
entire land to the exclusion of the mother 
(plaintiff No. 1) and the sisters (plaintiffs 
Nos. 2 and 3) of Sardar Muhammad. It has 
been admitted before us, although it was 
not go admitted at the trial, that the law 
applicable, to the parties as Jats of the 
Gurdaspur District before they came to Sind 
was this customary law and not Muham- 
madan Law. The defendants claim-that all 
these Punjabi agriculturiets have brought 
their customary law with them and that they 
continue to be governed by that law, whereas 
the plaintiffs claim that on leaving the Punjab 
and settling down upon the soil of Sind, 
they left their customs behind, that they do 
not continue to be still bound by those 
cusioms, which have not in fact been fol- 
lowed in practice, and that the law applic 
able to them is their personal law, namely. 
Muhammadan Law. 
The main issue in the case therefora was 
whether or not the parties were governed 
by customary law, A large number of 
Witnesses were examined by both parties, 
and the Sub-Judge came to the conclusion 
that it had been established that the pare 
ties were governed by their customary law, 
and that by reason of the customs appli» 
cable, the plaintiffs were wholly excluded 
from-any share in the property, He there- 
fore dismissed their auit. He believed the 
oral evidence in the case regarding the pre- 
valence of the custom among the Panjabi 
Jats of Gurdaspur, to which community 
the parties belonged, both in the Punjab as 
.well as in Sind and he also relied upon 
judicial decisions of the Punjab Courts and 
such authorities as Rattigan’s Digest of 
. Qustomary Law for arriving at his conclu» 
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sions. The lower Appallate Court cama to 
a contrary conclusion, It did not regard 
either the decisione cited or the authority 
ofa work like Rattigan’s Digest as sufi- 
cient to prove the existence of the castoms 
alleged in the suit even in the Punjab, and 
on the view which he took of the oral evi- 
dence on the records, he concluded that no 
such customs as alleged had been proved to 
prevail either in the Punjab or among those 
Punjabi colonists in Sind. 

In dealing with this question in this 
manner the ‘learned Assistant Judge has 
Clearly been in error and this. error hag 
entirely vitiated his conclusions, There can- 
not to-day be any question regarding the 
fact that so far as the agricultural come 
munities of the Punjab are concerned 
‘custom is the first rule of decision in all 
questions regarding succession, special pro- 
perty of females—...&¢.” (cf. Rattigan). 
Apart from the very large number of judie 
cial decisions of the Punjab Courts on the 
point, and the ruling of this Court in 
Santsingh v. Raribai (4), it is only necessary 
to refer to such cases as Beg v. Allah 
Ditta (8) and Vishno Ditti v, Rameshri (6), 
to show that it is impossible to disregard 
the prevalence of custom among Punjabi 
agticulturists. It is therefore not at all 
necessary .to insist upon a great deal of 
fresh evidence to prove the existence of 
each of such customs in detail, as if they 
were being alleged for the first time, Besides 
this, there is ubundant evidence including 
that of the plaintiff herself to prove that the 
parties and their relations in the Punjab 
were governed by custom in the Punjab. 
Once this has been established, it becomes 
very much easier for the defendants to 
prove that they did not give up but retained 
their particular customs, aad continued to 
follow them and to regard them as being of 
binding force even after they settled down 
in Sind, 

Starting therefore with the established 
fact that the Jat agriculturists of Gurdas- 
pur were governed by customary law before 
they left the Punjab, there ia a very strong 
presumption that they carried their customa: 
with them when they crossed the boun- 
daries of the Punjab and settled in Sind, 
especially when they did so, not as stray 
individuals, but, as was admittedly the 
case here, in groups and colonies of 
considerable numbers, and though they 
belonged to different tribes and came from 
different paris of the Punjab, a large body 
of their customs Was common to them all 
ag Punjabi agriculturists. This presumpe 
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tion is discugeed in the Privy Oouncil case 
in Parbati Kumari Debi v. Jagadis Chun- 
der (3), In Sanisingh v. Raribat (4) it was 
held that the Sikh Jats on migration to 
Sind carried with them their personal 
law as to custon.s prevailing in the 
Punjab, and it bas been held in numerous 
cases in the Punjab that when a family cr 
a tribe of agriculturista migrates from cne 
canal colony to another it continues to 
be governed by the provisions of customary 
law prevailing in the district from which 
it migrated: cf. Sardar Muhammad v. 
Satyapal Singh (2) at p. 300“ and Zenab 
Bibi v. Nasir Ullah Khan (11° at p. 374, 

It is true that apart from and in 
addition tothe fact that these Jats from 
Gurdaspur ‘were governed by custom while 
in the Punjab, and in addition to the 
presumption that they retained their 
customs as agriculturisis when after 
migration they continued their occupation 
as agriculturists when they settled in Sind, 
sufficient evidence was necessary toestab- 
lish the fact that at thetime of the deaths 
of Hakim-ul-din and Sardar Muhammad, the 
customs alleged were prevailing in the 
community to which they belonged, and 
that they regarded themselves as bound 
by these customs, before the defendants 
could succeed on this iseue. In the case of 
Muhammadans the rule of succession must 
be according to their personal law, that is 

“Muhammadan Law, “the system of law 
which naturally follows from their religion,” 
to use the words of Lord Haldane in 
Abdurrahim v. Halimabai (12) except in 
so far asthis personal law is modified 
or ig ousted by a valid and actually pre- 
vailing custom. As stated in Abdur 
Rabim’s Muhammadan Jurispradencs 
(p.137), acustom “has authority only 60 
Jong as it prevails.” Whatit is necessary 
to prove ‘in cases 
admittedly. governed by a custom in one 
locality move to another locality, when the 
question arises whether the custom still 
continues tohave binding suthority over 
them, has been dealt with by ihe Privy 
Council in Abdurrahim v. Halimabai (12), 
In this case, the Board had to consider the 
question of succession oa the death of 
a Memon from Cutch who with his 
family had settled in Mombasa for a 
long time. There were at least a hundred 


(11)'A 1 R1935 Lab. 370 atp. 374, 

(13) 431 A 35: 82 Ind. Oas, 413; A IR 1915 PO 
B: 30 ML J 987, 200 W N 363; (1916) 1 MW 
N 178; 18 Bom. L R835 (P O), ; 
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Memon families in Mombasa, and the 
Memons in Outch, the country of their 
origin, as is well known, had never, in 
their history, been governed by the Wu'.ams 
madan Law of Succession and followad 
in practice the Hindu Law. Hamilton, O. J; 
the trial Judge had taken the view that 
under the circumstances the burden lay 
onthe plaintiff Halimabai who claimed 
a share under Muhammadan Law to prove 
that the custom governing Outchi Memona 
in Outch had been superseded by anothér 
long-standing custom in favour of 
Muhammadan Law. Reliance had been 
placed upon certain cases dealing with 
the presumption in similar cases of Hindus. 
Lord Haldane delivering judgment pointed. 
ont the difference between the cases of 
Hindus and Muhammadans, He said: 

“Where a Hindu family migrate from one part 
of India to another, prima facie, they carry with 
them their personal law, and, if they are alleged 
to have become aubject to a new custom, 
this new custom mnst be affirmatively proved to 
have been adopted, but when such a family 
emigrate to another ccuntry, and, being themselves 
Mubammadans; settle among Muhammadans, the ` 
presumption that they have accepted the law of 
pone _whom they have joined eeems to their 

ordships to be one that should be much more 
readily made. All that has tobe shown is that 
they have so acted as to raise the inference that 
they have out themselves off from their old environ- 
ments." 

And “the question is simply one of the 
proper inference to be drawn from the cir- 
cumstances,” and 

“there seems to be no sufficient reason in what haa 
been brought before the Oourts in this osso for 
regarding the Mamons who have emigrated from 
Qutch to Mombasa ag other then a number of in- 
dividual Muhammadans who have settled down 
among a people who are of their own religion. It 
does not appear that these Memons have ever 48 u 
body claimed to be outside the system of law which 
naturally follows from that religion and so prevails 
among the Muhammadans at Mombasa.” 

Is is true that the presumption in favour 
ofthe continued prevalence of a custom 
peculiar to agriculturists may be said to 
be much stronger in the cage of agricul- 
turisis migrating from one province to 
another, than a similar presumption in the 
case of non-agriculturist Memos leaving 
India and settling in Africa, but one must 
remember the difference that exists bet- 
ween the cases of Hindus and Muham- 
madang, and the fact that among Muham- 
medang the system of law which naturally 
follows from their religicn is Muhammadan 
Law, and thatin every case where acustom 
at variance with Muhammadan Law is ° 
alleged to be prevailing, it must be 
shown that the body of persons claiming 
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to bé bound by that custom did definitely 
claim to be outside the system of law 
governing their other cosreligionists. The 
learned Counsel for the appellants cited to 
us the case in Sardar Bibi v. Haq Nawaz 
‘Khan \5) a Full Bench decision of the 
Lahore High Court, and argued that even 
if Hakim-uledin or Sardar Muhammad or 
their family had desired to give up the 
* customs by which they had been bound in 
the Punjab, and to adopt Muhammadan 
Law, they could not have done so, even 
by en express declaration, and that unless 
and until it could be proved that the 
customs by which they had been bound 
had lost their legal force by reason of 
having been abandoned and having fallen 
into desuetude for a long period, their 
existence and validity could not be 
challenged. - 

Now in the present case before us there 
is no allegation of any attempt by declara» 
tion or otherwise having been made by 
any one of these Punjabi agriculturists 
we are concerned with to free himself 
from the customs and adopt Muhammadan 
Law, nor is there any such evidence on 
the record from which wecould conclude 
that the customs had even for a short time 
been abandoned, and the question of the 
application of this.decision does not there- 
fore really arise. The decision, however, 
does appear to.me to be extremely difficult 
to recontile, with scme of the most funda- 
mental principles of Muhammadan Law, 
which do not appear to have been at all 
considered by the learned Judges who 
decided the case, They appear to have 
applied certain principles to the case of 
Muhammadans, which may be applicable 
to Hindus under somewhat similar circom= 
stances, but which, as pointed out by Lord 
Haldane in tke case above referred to, 
would not be applicable to Mubammadans 
at all, They appear to have entirely ignored 
the fundamental fact that by the very act 
of professing the Muslim faith, a pers:n 
embraces Islam, no matter whether he be 
a Ohristian cr a Buddhist or of any other 
religion, and no matter what customs and 
practices or manner of living he may have 
been’ following up to that moment, and 
immediately becomes subject to Muham- 
Madan Law. This-is in no way affected 
by the fact that where it is proved as a 
matter of fact that a Mubammadan and his 
ancestors had for a very long period not 
adopted the practices enjoined by Islam, 
-but had been governed by ancient and not 
invélid customs, the customs actually 
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practised and followed would be given 
effect to. The resalt of accepting this 
Lahore decision as correct weuld be that 
while, e. g. a Burmese [(cf. the case in 
Abdul Razak v. Aga Muhammad Jaffar 
Bindeneed (13)] on embracing the Muham- 
madan faith becomes subject to Muham- 
madan Law, the agriculturist Muhammadans 
of the Punjab are to be regarded as 
having been deprived, by their past sub- 
jection of custom, of the power to avail 
themeelves whenever they so choose, of 
their trae personal law, of that system of 
law which they may think to be the most 
perfect and which not only followed from 
their religion, but may be regarded as 
enjoined upon them by their very faith, ` 

It also appears that Abdurrahim v. Hali- 
mabai (12) was not referred to at all, 
and that the learned Counsel who argued 
the case had conceded, it does not appear 
on what grounds, that it was not open to 
an individual whose family or tribe had for 
generations followed custom, suddenly to 
give up that custom and adopt Muhammadan 
Law by merely making a declaration to 
that effect. The declarations actually made 
by the parties in that case were inquired 
into by the learned Judges and found to 
lack that mature deliberation and genuine 
determination which if present would have 
induced the learned Judges to accept them, 
It was from: avery different point of view 
that their Lordships of the Privy Council 
considered a question of conversion in 
Abdul Razak v. Aga Muhammad Jaffar 
Bindeneed (13) in which they depresated 
an inquiry into the state of mind of the 
alleged convert, and held that no Oourt 
could test or gauge the sincerity of religious 
belief, and that if the alien in belief 
embraced the Muhammadan faith, profese . 
sion, with or without conversion, was 
necessary and sufficient, and Mr. Ameer Ali 
in his Muhammadan Law, Vol. 2, p. 36, 
states : 

“The Muhammadan Law applies to all Mussalmang 
whether they are so by birth or by conversion... 
Any person who professes the religion of Islam, in 
other words, accepts the unity of God and the pro- 
phetic chaiacter of Muhammad, is a Moslem and 
is subject to the Mussalman Law. So long as the 
individual pronounces the Kalma of Tauhid, the 
credo of Islam, it is not necessary for him or her 
to observe any of the rites and ceremonies, or to 
believe in particular doctrines which imply Iman 
or belief, This distinction has often been lost sight 
of by the British Indian Courts which have, in 
dealing with Muhammadan a cses, assumed the posi. 
tion and function of Courts of conscience.” 
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fies to the fact that a Muslim may, except 
in the cases of a few well-defined prohibi- 
tions, affect his entire rights by making 
declarations, a power given equally to men 
as well as to women. Thisis an outstanding 
feature of Muslim jurisprudence, Any deci- 
sion which would take away this power 
from these agriculturists professing the 
Muslim faith, and hold them bound even 
against their, desire by customs which, 
whatever their value from other points of 
view, relegate women to an inferior posi- 
tion in law, strikes, in my opinion, at the 
very roots of Muslim jurisprudence. It was 
this inferior legal status of women against 
which the Prophet laboured and which the 
Quoran abolished. I am unable therefore 
as at present advised to accept this decision 
on this point as correct or to rely upon it 
for the purposes of this cage. 

Bearing in mind therefore the presump- 
tion referred to above, and following the 
curse which is indicated by the case in 
Abdirrahim v. Halimabai (12) we have to 
examine the evidence in the case to find 
whether these Punjabi agriculturists after 
‘migrating from the Punjab and settling 
.down in Sind had cut themselves off from 
their -old environments and practices and 
_ Bettled down as 8 number of individual 
Muhammadans among a people of their own 
réligion and adopted the law enjoined by 
their religion, or whether they ss a body 
claimed to be and continued to remain 
outside the system of that law practised 
by the people of Sind amongst whom they 
bettled. The evidence- in the case has 
abundantly and unmistakably proved the 
latter to be the case. (After examining 
evidence the judgment proceeded further), 
That these colonists did not merge them- 
selves among the local people among 
whom they settled is already sufficiently 
indicated by this evidence, and there is a 
great quantity of such evidence which we 
are satisfied isin the main true. A great 
desl of the evidence naturally deals with 
instances which go to show that customary 
law and not Muhammadan Law was follow- 
ed. A sufficient number of such instances 
have been proved to show unmistakably 
the’ prevalence of the alleged customs. As 
stated before, there is not a single clearly 
established instance tothe contrary. effect, 
The learned Assistant Judge cited two 
instances which he thought proved ‘that 
‘the’ custom had not been followed but a 
.teference to the evidence shows that he 
. either did not correctly follow what the rule 
of-custom was, or overlooked the.evidence 
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on the point, He said: ner 
“It must also be shown that there were no in- 
stances in which woman did not take the” in- 
heritance. In the present cise we have got the 
admission of the defendant's witnesses that K. B. 
Jllahibukeh’s daughters got the share and alap 
Hamidali's sisters were showa in the mutation 
register as the sharers of the property.” -: 
Now, K. B. Illahibuksh did not leave 
any son and his daughters were married to 
his own nephews and under such circume | 
stances eyen according to the customary 
law the daughters would be given their 
shares, Similarly, Hamidali's sisters got 
their shares because they were marrie® in 
the family. In view of what has been stated 
above, I agree with the learned Judicial 
Commissioner that it has been clearly 
Proved that the parties are governed by 
their customary law, that the respondents 
were excluded from any share in the 
lands left by Hakim-ul-din and Sardar 
Muhammad, that the decree of the Court 
of the Subordinate Judge must be restored 
and this appeal allowed with costs through- 
out. 


D. Appeal allowed. 


— anaman NY 
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LALIT MOHAN OHOUDHURY AND OTEBES 
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; — RESPONDENTS I 
Oivi Procedure Oode (Act V of 1908), 0. XLI; 
r. 33—Sco pr wishing to maintain decreas 
of lower Court—Whether can challenge finding, result 
of which would be to destroy part decree passed by 
lower Court in favour of appellant, without preferring 
appeal or filing cross-objectron —Deed—Oonstruction— 
Document to be construed as. whole, £5 T 
Rule 33 of O. XLI, Civil Procedure Oode, gives to 
the Appellate Oourt power to passany decree and 
make any order which ought to have been passed or 
made, etc. Thisrule contemplates modification of the 
decree by the Appellate Oourt at the instance of the 
appellant. Ithasno scope where the respondents in 
effect want to maintain the decree of the lower Court 
or where the decree under appeal is not modified in 
appeal. Where the respondent saya that he wants 
to maintain the decree of the lower Gourt 
and does not want it to be disturbed, he canno} 
challenge a finding, the result of which would be to 
destroy the foundation on which the part decree made 
by the lower Oourt in favour of the appellant rests, 
without preferring any appeal or filing a memorandum 
of cross-objection. Gangadhar Muradi v.Banabashié 
Padihari (1), relied on. - 6 
The document, according to the well-known princi- 
ples of construction must be construed asa whole 
and it is not legitimate to pick out one or two para- 
graphs and rely upon them only and to discard tha 
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reat of the document. The intention of the parties 
must be gathered from the whole of the document, 
Ip. 98, col. L] 

A. from the appellate decree of the Ad- 
ditional District Judge, Ohittagong, dated 
February 10, 1936. 


Messrs. Chandra Sekhar Sen and Sudhir 
Kumar Achariya, for the Appellants, 


. Messrs. Narendra Kumar Das and Dur- 
gesh Prosad Das, for the Respondents, 

Mr. Harideb Chatterjee for Mr. Ramen- 
dra Mohan Majumdar, for tke Deputy 
Registrar. 


Judgment.—This appeal is on behalf of 
the plaintiffs and arises out of a suit which 
has been pending since the year 1922. 
The plaintiffs are the owners of a taraf 
known as. taraf Azim Mukim and the 
defendants are the owners of another taraf 
named taraf Mahamed Rafi Khansama. 
Both these tarafs have lands in mouza 
Fatika in which there is a hat known as 
the Hazari Hat. The lands of the two tarafs 
are inter-mixed at this place so that the 
Hazari Hat is held on portions of land 
which appertain to taraf Azim Mukim and 
on portions, which appertain to the other 
taraf Mahamed Rafi Khansams. There 
were disputes between the owners of the 
aforesaid two tarafs which were set’led by 
al agreement executed on Poush 12, 1236 
M. E. corrésptnding to a date in the year 
1874, This‘is a very important document’ 
in the case and has been marked as Ex, 3. 
Even after this agreement, the terms of 
which we will hereafter examine in detail, 
disputes between the parties with regard 
to the realizations from the hat did not 
end, for in 1890, the parties fell out and 
again in 1s94, Itis not necessary for us 
in this appeal to consider the nature of 
ue disputes between the parties in 1890 and 
1494, ` 

The parties again fell out in the year 
1917 and in that year prcceedings under 
s; 145, Oriminal Procedure’ Code, were 
started and on April 18, 1917, 41 plots out 
of 42 plots which constituted the hat were 
attached by the Magistrate under the proe» 
visions of 8. 146, Oriminal Procedure Code, 
and the said attachment is still in force. 
The profits of the hat derived from the 
plots so attached. are being realized by the 
Ool]lector and they are in deposit with him. 
On January 9, 1922, the plaintiffs fled the 
suit. In the suit as originally filed the 
subject-matter was only 40 plots. The 
plaintiffs prayed fora declaration of their 
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title to some of these 40 plotë which they 
described in Sch. (1) to their plaint, ag 
appertaining to their taraf Azim Mukim. 
They also prayed for a declaration that 
these plots should be released from attach- 
ment made by the Collector. They further 
prayed for an injunction to restrain the 
defendants from interfering with their 
possession in respect of these plots, The 
third prayer in the plaint is a prayer which 
is material for us in this appeal. Therein 
the plaintiffs prayed fora declaration that 
they were entitled to half of the moneys 
which were then lying with the Collector 
and which would in future be realized by 
the Collector from the hat till the attachment 
was withdrawn. In this plaint the plaintiffs 
did not include another plot which was 
attached by the Oollector, that is plot 
No. 20f the Chitta of the Maghi Survey. 
They did į not include also another plot 
which had not been attached by the 
Collector but whieh was included in the 
hat, namely pict No. 1 of the said Ohitta 
and of which plot the plaintiffs were in 
possession, The defendants had not at 
any time challenged the plaintiffs’ tille to 
taraf Azim Mukim and tkey have never 
disputed that the plots claimed by the 
plaintiffs as appertaining tothe said taraf 
did not really belong tothem. The dispute 
between the parties was with regard to the 
plaintiffs’ claim to the money which was 
actually lying with the Oollector, or which 
would come tohis hands during the time the 
attachment would be there. 

The Court of first instance granted the 
plaintiffs a decree for eight annas share of 
the same, overruling the defence that that 
claim could not be maintained unless 
and until the plaintiffs include in their 
suit all the plots of the hat, namely 
plot No. lofthe Maghi Survey Ohitta of 
which they were in possession and also 
plot No. 2 of tte said Onbitta which had in 
fact been attached by the Collector but 
which had not been incluaed in the 
original plaint. Onappeal, the lower Ap- 
pellate Ocurt took the view that by reason 
of the aforessid defects raised in ihe 
defence of the contesting defendants, the 
suit was nol maintainable. Against the 
decree so passed by the lower Appellate 
Court, the plaintifs preferred an appeal to 
this Court, being appeal from Appellate 
Decree No. 565 of 1926. A Division Bench 
of this Court allowed the appeal being of 
opinion that ihe suit ought not to have been 
dismissed on the aforesaid defects but that 
the plaintiffs should be allowed an oppor 
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tunity to amend the plaint by including in 
their suit the said two plots so left out by 
them. The case was accordingly remanded 
to the Oourt of first instance in order that 
the plaintifis might amend their plaint. On 
an. amendment of the plaint being made, 
this Ovurt directed a de novo trial. After 
the records arrived in the Oourt of first 
instance, the plaintifis amended their plaint 
by including therein both these plots, 
namely plots Nos. 1 and 2 of the Maghi 
Survey Chitta. In the amended plaint they 
also stated that they were entitled to a 
moiety share of the moneys lying with the 
Oollector or which may-thereafter come into 
the hands of the Oollector, on the basis of 
the aforesaid agreement, Ex. 3. 

The defendants raised the following 
defences which are not relevant: (1) that 
the agreement, Ex. 3 is not a binding agree- 
ment inasmuch as some of the then owners 
of- taraf Mahamed Rafi Khansama had not 
joined. The persons who did not join, 
according to the defence, were Maniram, 
Rajballav and Fakir whose names appear 
. in the genealogical tree printed at p. 20 of 
the paper-bcok ; (2) that if the plaintiffs 
were to proceed upon the agreement, Ex, 3 
they-cannot get any relief unless they bring 
into account the profits which they have 
received and are receiving since the date of 
the Collector's attachment from plot No. l 
of the Maghi Survey Chitta ; (3) that inas- 
much as -24 kanis of land appertaining to 
the plaintiffs’ taraf Azim Mukim had been 
acquired by the Government out of plot 
No, 1 of the Maghi Survey Ohitta before 
1917, a portion which is a part of the 
hat, the plaintiffs are not entitled to rely 
upon the terms of Ex. 3 and claim on the 
basis thereof a half share of the aforesaid 
moneys. 
| The last-mentioned defence, however, had 
taken different shapes at different times. 
We have stated above the nature of the 
defence as it appears in the written states 
ment, but when the matter was argued 
before the trial Oourt after remand, the 
defendants seem to have taken the posie 
tion that they were entitled to claim a half, 
shareof the compensation Money awarded 
by the Collector for the acquisition of the 
Bsid 2¢ kanis and that was the position 
which they originally intended to maintain 
before the lower Appellate Court in which. 
they were the appellants. But atthe time 
of the argument of the appeal before the 
lower Appellate Court, the defendants gave, 
up their claim to a share of the compensa- 
tion money and took up the position that by 
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the reason of the said compulsory acquisi- ‘ 
tion, the plaintiffs were not entitled to claim 
a moiety share in the moneys claimed by 
them but toa lesser share to be determin- 
ed in proportion to the areas of the respec- 
tive tarafs which were still left in the 
hat after the compulsory acquisition. The 
lower Appellate Court has given effect to 
that contention of the defendants, and in 
this appeal, we are mainly concerned with - 
the point as to whether the lower Appel- 
late Oourt was right in doing what it has 
done. . 
Apart from the question which has been 
raised by the respondents’ learned Advo- 
cate with regard to the validity of the 
agreement, no other question of a sube 
stantial nature ‘has been raised before us. 
The appellants, however, pointed out to us 
that the ordering portion of the learned 
Judge's judgment is defective and those 
defects ought to bə removed. The learned 
Advocate for the respondents concurs in the 
prayer made to us by the learned Advocate 
for the appellants in this respect. In any 
event, therefore, whether the appeal succeeds 
or not, the ordering portion of the 
judgment will have to be made more 
definite. 
The learned District Judge held that the 
plaintiffs must account for the profits in 
respect of plot No.1 of the Maghi Survey 
Ohitta; but he has not given clear direc- 
tions in his judgment as to the period 
for which tke accounting is to be made. 
Both the learned Advocates are agreed 
that the account must be from the date 
of the attachment, namely April 18, 1917, 
till the other 41 plots of land are released 
by the Oollector. With regard to plot No, 2° 
of Sch. (II) he has not directed any separate ‘ 
accounting; and at one stage of the appeal 
before us it was contended by Mr. Sen 
appearing on behalf of the appellants that ' 
that plot being in the possession of the’ 
defendants, should also enter into accounts, 
But on an examination of the record we” 
find that that is one of the plots which ` 
had been attached by the Oollector arid | 
thereforé the rents and profits realized in 
respect of that plot are included in the 
sum of money which is in the hands of 
the Collector and the sum of money which 
the Collector will realize till the attache 
ment is levied. We do not consider that 
there is any defect either in the judgment 
or in the ordering portion of thé judgment | 
in this respect, One point must be made 
clear, however, that in taking the accounts ' 
in respect of plot No. 1 of the Maghi- 


WMO 
Survey, Ohitta, thé liability to render. 
&ccounts is on the plaintiffs, because.ads 
Inittedly the- plaintiffs - are in: possession- 
of. that plot which has- not been attached 
by the Oulleetor; and “in takin . these. 
accounts the question as to whether the 
Plaintiffs have at their own cost improved! 
the lands, will-have also to be taken into 

if any improvements have” 


consideration ; 
heir costs by reason of which 


been made at.t 
the profits therefrom have been enhanced, 
entitled to get credit 


the plaintiffs will be 
for amount so spent- by ‘them in ite: 
1m provements: WA ~- Be $ 
The learned District Judge has, however, : 
held that inasmuch as 24 kanis out-of ' the“ 
plaintifs’ taraf Azim Mukim has been ' 
withdrawn from. the hat by reason of the- 
land acquisition Proceedings, the. plaintiffs : 
would be entitled to have a declaration that - 
they are entitled nat to'a-half sbare ‘but 
to :2-5ths share of -the profits of the ‘hat. 
This share has -been determined on the 
basis of the aress-of the respective tarafs 
which | are still in the hat after the 
acquisition of 24 kanis of land as. afore 
said. Against.this-decree, the plaintiffs 
have preferred this appeal; bnt there.is no 
appeal or memorandum of crose-objection 
preferted by the defendants-respondents. 
The foundation on which-the judgment of 
Judge -rests is the 
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the. learned District 
agreement of the year 1874, namely Ex. 3. 
He recorded a finding in the following 
Manner :. that, that agreement was not exe» 
cuted. by.some of -the- owners of taraf 
Mahamed Rafi Khansama, namely Raj 
Ohandra,. defendant- No. 1, ~ Maniram, 
Rajballav and Fakir. With regard to defen- 
dant’ No.. 1. Raj. Ohandra, he recorded a 
finding that he had accepted the agree- 
ment later on, After recording the aforesaid 
finding he.remarked that the evidence was 
not very satisfactory-on the point as to 
whether the defendantse-appellants’ pre- 
decessors-in-interest who had not executed 
the agreement had . accepted it later on, 
but the onus was on the said defendants- 
appellants to prove that they had not 
subsequently accepted the agreement and 
that,onus has not been satisfactorily dis 
charged. Then-he stated that the admission 
of dafendant No. 1 that he was bound by - 
the, agreement, though he is not a signatory 
was arelevant fact and that it would not 
be: an: unreasonable inference from that- 
fact to say that all the owners of taraf 
Rafi-Khansama. including those. who are ` 


not signatories to it had accepted the -- 


same, 
186-198 & 14 
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‘Mr. Das who appears for the respondents . 
chéllenges this finding. ` He says that the. 
onus has been misplaced and the finding 
therefore is a finding which is open for 
revision in second appeal. If it had been 
open to Mr. Das to argue this point, it 
would have carried great force; but there 
is a legal bar in his way. ‘As we have stated . 
before, he has not filed any appeal or 
memorandum of cross-objection against the 
decree. -As a respondent he can’ support 
the: decree ds made without filing any 
cross-objection by challenging even the 
findings or some of the findings recorded 
againet. him by the lower Appellate Court, 
But'in our’ judgment he cannot urge a point 
whith, if accepted, would totally or in part 
déstroy, the “decree made in favour of the 
appellants.’ If thie finding is reversed, the 
plaintiffs’ claim to the money for which they 
have: got a part decree will have to be dis- 
charged, Feeling this difficulty, Mr. Das 
invokes the provisiong ‘of O. XLI, r. 33, . 
Civil Procedure Code, and says that we have . 
' power to make any order which ought to 
have been made in the lower Oourt, even 
` if his clients have not preferred any appeal 
‘or filed a memorandum’ of cross-objection 
‘and so it is open to him to challenge this 
‘finding and so destroy in effect the 
foundation on. ‘which the part decree. ag 
made by the learned District Judge rests, 
‘In our judgment, r, 33, O. XLI of the Code, - 
“though couched in very broad language, - 
does not contemplate a case of this descrip» 
tion. That rule. gives.to the Appellate 
Court power to pass any decree and make . 
any order which ought to have been passed 
‘or made, etc, This rule . contemplates 
modification of the decree by the Appellate 
Court at the instance of the appellant, Ib 
has no scope where the respondents in 
effect want to maintain the decree of the 
-lower Court or where the decree under . 
-appeal is not modified in appeal. Mr. Das - 
made his position clear. He says that he 
‘wanted to maintain the decree of the 
lower Court and did not want it to be dis- 
turbed; but still he wanted to attack the 
finding on which the decree of the lower 
_Appellate Court in respect of the money 
claim entirely rests. ; ; 
Thescope of.O. XLI, r. 33, Oivil Proce. 
-dure Oode, has been considered in many ~ 
cases by this Court. Sir Lawrence 
Jenkins, O. J. pointed out in Gangadhar: . 
Murari v. Banabashi Padihari (1) that the 
power -contained -in that rule should be 
(1722 OLI 39094 Ind, Cas. 208; A I R1914 Oal, 
722, 
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limited to those cases where, as a result of 
the Appellate Court's interference with tbe 
decree in favour of the appellant, further 
loterference is required inorder to adjust 
thé rights of the parties in accordance with 
justice, equity and good conscience. We 
hold accordingly that it is not open to the 
Tespondénte, in view of the fact that they 
have not preferred any memorandum of 
cross-objections or any appeal, to attack 
the finding of the learned District Judge 
that the agreement Ex. 3 is binding on the 
Patties to this suit. This leads usto the 
only’ substantial question raised in the 
appeal by the appellants, namely whether 
the share of the plaintiffs in the profits of 
the hat is to be since April 18, 1917, half or 
2-dthe, This depends solely upon the Gone 
struction of the agreement; Hx, 3 and so the 
lower Appellate Oourt was justiied in 
allowing the defendants to raise the ques- 
tion of shares for the first time before it, 
The document, according to the well-known 
Principles of construction, mist be construed 
asa whole and it is not legitimate to pick 
out one ortwo paragraphs and rely upon 
them only and to discard the rest of the 
document. The intention of the Parties 
must be gathered from the whole of the 
document, 


In the first portion of the document it is 
recited that there is an old hat named the 
Hazari Hat in existence ‘for’. more than 
100 years within Mauza Fatika on l drone, 
9 kanis, 3 gandas and 1 kara of land 
which consists of 12 kanis and 11 gandas of 
land which appertain'to taraf Mahamed 
Rafi Khansama and which has been 
described in Seh, (1) of that document, and 
of.12 kants,12 gandas, 1 kara of land which 
appertain to taraf Azim Mukim and which 
lands , have been described in detail in 
Sch. (II) attached to the document The 
document farther proceeds to say that the 
lands of two tarafs areso mixed up that in 
front of the stall raised on the land of one 
taraf there aredands of' the other taraf 
and by reason of that fact various disputes 
and litigations have 


been going on 
between the parties in respect of realigae 
tion of the profits, From the recital it 


appears that almost equal areas of land 
appertaining to the two tarajs, Mahamed 
Rati Khansama and Azim Mukim were in- 
cluded in the hat. Olauses (2) and (4) of the 
document are of importance, Olause (2) 
kra as follows; 
“In reference to all the lands 
(meaning allthe plots included in one een ee 
paid document) without taking into consideration 
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the ownership of the dagin which any land is 
situated in aforesaid hat whether it appertains 
to your ithe owners of taraf Azim Mukim) maliki 
or mine (the'owners of taraf Mahamed Raf 
Khansama) out of all sorts of dues such a8 rent, 
eto, which are payable in respect of all the 
shops situated in the kat you (the owners of 
taraf Azim Mukim) shall take and receive 8 annas 
of the entire 16 annas and we Brindaban. Choudhury 
and Jugal Kishore. Choudhury and Padmalochan 
Choudhury shall get and take the remaining 8 annas 
are,” a 


Olause (4) provides for equal division 
of the selami or fees that would be 
realized on account of the shops or tempo- 
rary stalls, eto, Tnere is no provision in 
this document as to what is to huppen 
if some of thë lands which were then 
known as the hat lands had been acquired 
either under land acquisition proceedings 
or were nct available for the purpose of the 


hat. The parties tothe document failed to. 


make specific provisions with regard to the 
same, In our Judgment, the preamble to the 
document furoishes the indication as to why 
the shares in the potits were divided half 
and half. It is because the lands of the two 
tarafs which were in the hat were almost of 
equal area, the difference in areas being 
about a ganda, that is to say, the lands 
of taraf Mahamed Rafi Khansama in the 
hat were less than the lands in the other 
taraf in the hat by a fraction of 1-300. 


Clauses (2) and (4) of the agreement clearly - 
indicate that the profits are to be divided- 


equally between the owners of the two tarafs 
irrespective of the question as to where the 
shops or stalls were; if most. of the shops 
or stalls were on the land. of Sch. (11) of 


, the document and few of them were on 
Sch, (I) and the rest of Beh. (I) were. 


vacant, still that would entitle the owners 
of the lands of Sch. (I) to claim half of the 
rents and profits and half of the selami. 
The division therefore into half and half 
was to be irrespective of the amount of 
profits actually realized from the different 
parcels of land included in the hat. . 

As we have already stated the intention of 


the parties is quite clear as tc why their- 


shares were fixedin that proportion, It is 


because the lands of each of the tarafs within - 


the hat were equal; inasmuch as 24 kanis 
of land appertaining to taraf Asim Mukim 
has gine out of the hat, according to the 
governing intention as oan be gathered 
from the document which we have noticed 


above, the parties can only have shares in- 


proportion to the'areas of land left in-the 


t 


hat, This construction which we have put | 


upon the documént aécords with the .justice 


of the case, for, it would be unreasonable 


1946 - 
mbo- hold that the plaintiffs would be entitled 
‘to the whole of the compensation money 
awarded in respect of 24 kanis ‘of land 
acquired ‘and would still be entitled to 
<claim half share of the profits accuring 
from the entire hat after the acquisition, 
We accordingly hold that the shares of the 
plaintiffs and the defendants in the profits 
of the hat ought to be in proportion of 
the respective areas of the two taraf, the 
plaintiffs’ taraf end the defendante’ taraf, 
which are in the hat after acquisition. We 
accordingly affirm the judgment of the lower 
AppeMate Court that the plaintiffs are entitl- 
ed to only 2-5ths share and the defendants 
to the remaining 3-5ths share in the profits 
of the hat and a declaration to that effect 
must be made, 


‘Tne result therefore is that the appeal fails 


and must be dismissed. But as we have 
already stated the order must be made more 
specific. The decree therefore would be in 
these terms: The plaintiffs’ title is declared 
to those lands of thé Hazari Hat as are 
coveréd by the M. 8. and O. S. plots in 
Schedule as have been found by the Gom- 
missioner. It is further declared that the 
Plaintiffs have their alleged right to 
enjoy all the rights in the hat as have 
been’ conferred on them by the samma- 
tinama, Ex. 3, in respect of the lands 
of Schedule Ka to Oha subject to the 
Modification that they would be entitled 
to 2-dths. share instead of half share, that 
the plaintiffs may get the attachment order 
passed under s. 146, Oriminal Procedure 
Oode, vacated on producing acopy of the 
Judgment and decree; that the plaintiffs 
must render accounts of the rents and profits 
in respect of plot No. 1 of the Maghi Survey 


Onitta from April 18,1917 till the attachment : 


by the Collector is withdrawn. ‘In ‘taking 
the accounts, the question as, to, whether the 
Plaintiffs have made any improvements and 
what costs they had incurred for the same, 
must be taken into account. 

‘After the said amount is ascertained, 
the plaintifs’ share in ihe same should 
be taken to be 2-5tns and the defendants’ 
3/5ths, and on, the. basis thereof, the 
amoant which the plaintiffs have taken 
In excess of their said share from out of 
the proiits of plot No. l of the Maghi 
Survery Ohitta must be ascertained; and 
deducting the said excess amount which 
the plaintifts have appropriated from the 
2-5ths of the money that may be in the 
hands of the Vollector, the balance would 
-be the amount to which the plaintiffs would 
be entitled. Subject to the sbove modi- 
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fications and directions, the appeal is 
dismissed, Each party will bear his own 
costs in this appeal. i 


B. i Appeal dismissed. 


ALLAHABAD HIGH COURT 
Miscellanesus Oase No. 375 of 1937 
May 8, 1939 

IGBAL AHMAD AND OOLLISTHR, JJ. 
NANDLAL BHANDARI MILLS, Lro., 
CA WNPORE=AppPLioan? 
J versus 5 
COMMISSIONER or INCOME-TAX, 
OENTRAL ann UNITED PROVINGES— 
Opposit# PARTY, 

Income Taz Act (XI of 1922), es. 42,43—Nandlal 
Bhandari & Sons, Indore, managing agents of a com-- 
pany Nandlal Bhandars Milis, Ltd., Indore, opening on : 
behal of latter, branch at Cawnpore under their own 
control under name Nandlal Bhandari Muls, Ltd., 
Oawnpore—Managing agents supplying goods to branch | 
and receiving commusstonon sales effected there— 
Commission paid annually—Nandlal Bhandari Mills, . 
Ltd., Gawnpore, held, agents of Nandlal Bhandari 
and Bons, Indore, within meaning of s3. 42 and 43. 

{tis manifest from the language of s. 43, Income 
Tax Act, that a person may be fictionally deemed to 
be an agent for the purposes of the Act who might 
not bean agent as that term is ordinarily under- 
stood at law. In order to show thata non-resident 
has-a business connection with a resident of British 
India, is must’ be established thatthe two persons , 
have some sort of association in a business, that is 
to say in’a profit-making occupation or activity in 
British India, and when this 18 established, it will | 
have to be determined whether the other conditions | 
of'ss. 42 and 43 are satisied. [p. 104, col. 1.] 

Nandlal Bhandari & Sons of indore were the manag- 
ing agents of Nandial Bhandari Mulls, Litd,, Indore, a 
Company engaged in manufacture of textiles on whose 
behalf they had opened a branch at Oawnpore under 
their own control known as Nandlal Bhandari Mills, 
Ltd., Oawopore. Nandlal Bhandari & Sons supplied 
goods to the branch at Oswapore, which were gold 
in British India, and they received a commis- 


» Bion on the sales so effected. By way of remuneration 


it-was agreed that Nandlal Bhandari & Sons should 
havea fixed allowance and should also be entitled tu 


, commission on the net profits of the company and to : 


commission on the gross sale proceeds. The com- 
mission was to be paid annually when the accounts 
of the company were made up: 

Heid, that Nandlal Bhandari Mills, Ltd., Oawapore, ' 
were and could be treated as the agents of the non- 
resident firm, + €., Nandlal Bhandari & Sons, Indore, 
under ss. 42 and 43 of the [Income Tax Act. Hven it 
it be held that Nandlal Bhandari: & sons are only 
entitled to receive their commission when the annual 
acoounts of the company were made up, the ‘tacs - 
remained that their right to this commissivoa accrued 
upon the saleseffected at Oawnpore. This being the 
position, the commission was ın the nature of protita 
or gaing accruing or arising to the non-resident 
through or from a business connection in British 
India within the meaning of 3.42, and must thsrefure 
be deemed to be income accruing or arising im British 
India; and since there was a “pusiness cvoneotiong" 


H 
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between the branch at Oawnpore, representing in 

Buitish India the comp at Indore, and the non- 

resident Firm of Nandlal Bhandari & Sona, the resi- 
<. dent branch at Oawnpore must be deemed to be the 
, sgents of the non-resident firm within the meaning of 

8. 43, and the profits acoruing in British India to the 

non-resident firm were chargeable in the name of 

their fictional agents in British India, 

(Case-law discussed.) 


`“ “Misc. C. from the reference submitted by 
“the Commissioner of Income-tex, Central 
and United Provinces. 


Sir Tej Bahadur Sapru and Mr. S.N. 
Katju; for the Applicant. 


Mr. N, P. Asthana, for the Opposite Party. 


Colllster, J.—This is a reference by the 
Oommussioner of Income-tax, Central and 
United Provinces, under s. 66 (2), Income 
Tax Act, There is a company at Indore 
known as the Nandlal Bhandari Mills, 
Ltd., Indore—hereinafter called the com- 
pany—which is engaged in the manufac- 
ture of textiles, On February 27, 1922, a 
deed of agreement was executed whereby 
a firm known as Nandlal Bhandari & Sons 
were appointed secretaries, treasurers and 
agents of the company; para. 5 of that 
instrument provides as follows :-—~ 

“The seid firm shall, at any time hereafter, upon 
the request in writing of the directors for the time 
being of the- said company, but at the sole cost 
and charges of the said company, open and main- 
tain in. Indore or/and Bombay or/and ‘elaewhere a 
shop ‘suitable-for the sale by retail of the oléth and 
yarn manufactured at the said company’s mills, 
and shall-from time to time out of the cloth and 
yarn manufactured at the said company’s milla, 
supply -the said shop with so much oloth and yarn 
as there shall bea demand for. The said firm shall 
with the assistance of the directors, have the 


general management of the said shop and of the’ 


business transacted therein and the engagement and 
discharge of all clerks and servants required in the 
said shop. -The salaries of such clerks and servants 
‘shall be paid by the said company.” i i 

By way of remuneration it was agreed 
that Nandlal Bhandari & Sons should have 
a fixed allowance and should also be enti» 
tled to commission at 16 per cent. of the 
net profits of the company and to commise 
sion at Re. 1-8-0 per cent. of the gross sale 
proceeds, The commission was to be paid 
annually when the accounts of the come 
pany were madè up. The instrument was 
in fact a contract of managing agency. In 
accordance with the powers which were 
conferred upon them, Nandlal Bhandari & 
Sons opened a branch of the company at 
Oawnpore, known as Nandlal Bhandari 
Mulls, Ltd, Oawnpore; and for the years 
1934-35 and 1935-36 the Income tax Officer 
served a notice on the Cawnpore branch to 
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show cause why it should not be treated ` 
as the agent of the non-resident firm, i. ens 
Nandlal Bhandari & Sons, Indore, under P 
s. 43 of the Act, Oause was shown on vari- 
ous grounds, but the contentions which | 
were advanced did not find favour with the 
Income-tax Officer, who on March 3,.193b6, 
declared the branch at Cawnpore to be 
agents of the non-resident frm, 1, e., Nand- 
lal Bhandari & Sors, Indore, and assessment. 
was made accordingly. There was an appeal 
to the Assistant Ocmmissioner of Income- 
tax, but it was dismissed; and thereafter an 
application for review under 6, 33 was pre- 
ferred to the Oommissioner of Income-tax 
and also an application-under s. 66 (2) re- 
quiring the Commissioner to refer certain 
questions of law to the High Court. The 
application for review was disallowed, but 
the Oommissioner has referred the follow- 
ing question for the decision of this Court : 

“Whether on the facts proved or admitted, Messrs. 
Nandlal Bhandari Mills, Ltd., Cawnpore, were and 
could be treated as agents of the non-residents 
Messrs, Nandlal Bhandari and Sons, within the 
meaning of ss. 42 and 43, Income Tax Act.” 

Section 42 (1) of the Act provides : 

“In the case of any person residing out of British 
India, all profits or gains accruing or arising to 
such person, whether directly or indirectly, through 
or from any business connection or property in 
British India, shall be deemed to be income aceru- 
ing or arising within British India, and shall be 
chargesble to income-tax in the name of the agent 
or any such pereon, and such agent shall be deemed 
to be, for’ all the purposes of this Act, the assesses 
in respect of such income-tax: Provided that any 
arrears of tax may be recovered also in accordancs 
with the provisions of this Act from any assets of 
the non-resident person which are, or may at any 
time, oome within British India,” 

Secticno 43 enacts : . 

“Any person employed by or on behalf of a person 
residing out of British India, or having any busi- 
ness connection with such person, or through whom 
such person is ın the receipt of any income, profits 
or gains, upon whom the Income-tax Officer has 
caused a notice to be served of his intention of 
treating him asthe agent of the non-resident person - 
shall, for all the purposes of this Act, be deemed to 
be such agent: Provided that no person shall be 
deemed to be the agent of a non-resident person, 
unless he has had an opportunity of being heard by 
the Income-tax Officer as to his liability.” 

Sir Tej Bahadur Sapru on behalf of the 
company contends that the branch at 
Oawnpore cannot be regarded as agents of 
Nandlal .Bhandari & Sons for the reason. 
that the latter are the duly appointed agents 
of the company at Indore, of which the firm 
Nandlal Bhandari Mills, Ltd., Oawnpore, 


. is a branch. He also pleads that there 1s ng 


business connection between the company - 
through its branch at Oawnpore—and 
Nandial Bhandari & Sons, as required by 
se. 42 and 43 of the Act. He contends that 
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the term “business connection” signifies 
dealings of a commercial nature between 
the parties concerned and necessitates the 
buying and selling of commodities and the 
relationship of creditor and debtor. The 
decision of the question referred to us will 
depend on the interpretation to be pleced 
on ss. 42 and 43 of the Act. It is manifest 
sfrom the language of 5. 43 that a person 
may be fictionally deemed to be an agent 
for the purposes of the Act-who might not 
be an agent as that term is ordinarily 
understocd at law; and the fact that Nand- 
lal Bhandari & Sons are the duly consti- 
tuted agents of the Company at Indore will 
‘ not, in ‘our opinion, preclude the Income- 
tax Authorities from treating the branch.at 
Cawnpore as agents of the non-resident 
firm of Nandlal Bhandari & Sons, if the 
condition of ss. 42 and 43 are otherwise 
satisfied, 
In para, 6 (e) of the agreement of agency, 
it is provided that Nandlal Bhandari & 
* Sons shall receive commission at the rate of 
Re. 1-9-0 (per cent.) on the gross sale pro- 
ceeds of all sales of yarn and cloth of the 
company “as the selling agents.” Nandlal 
-Bhandari & Sons have authority to open 
branches and appoint and discharge 
‘employees, and if they manage the business 
.of each branch as selling agents, some 
argument might be advanced as regards 
residence and non-residence of the res- 
“‘pective parties quoad the branch at Oawn- 
pore; but it was assumed by the Income-tax 
‘Authorities and has been assumed in argu- 
ment before us by learned Counsel for the 
company that the company is resident at 
Oawnpore through its branch, i. e., through 
Nandlal Bhandari Mills, Ltd., Cawnpore, 
‘and that Nandlal Bhandari & Sons are non- 
residents; and we will proceed to answer 
the reference on this same assumption. 
Learned Counsel for the company pleads 
that the element of “business” is wanting 
in the connection which exists between the 
branch at Cawnpore and the non-resident 
firm. He contends that ss. 42 and 43 are 
not charging sections, but machinery 
section: and he argues that, unless the 
income of Nandlal Bhandari & Sons can be 
expressly brought within the terms of the 
statute, itis not liable to be taxed. ‘‘Busi- 
ness” in the term “business connection” 
‘cannot, says learned Counsel, have a wider 
significance than “business” as used in s. 6, 
which is the charging section; and we have 
already shown what meaning he asks us to 
attach to the expression. Finally hée'contends 
that, according to the deed of.agreement,'the 
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commission 1s to be paid to Nandlal Bhane 
dari & Sons at Indore after the accounts of 
the company have been made up, and theree 
fore, it cannot be said that this is an income 
which “accrues or arises” to them in British 
India. ` 

Learned Counsel for the company ‘and 
learned Counsel for the defendants have 
referred us to various authorities which 
we will proceed to discuss. None of these 
cases ison allfours with the facts of the 
present case with the possible exception of 
one from Bombay which, if not identical, 
is very nearly so, as we shall presently 
show. 

The first of these authorities is the English 
casein Greenwood v. F, L Smidth & Cos 
(1). In that case the respondents were a 
Danish firm resident in Oopenhagen 
manufacturing and dealing in cemente 
making and other similar machinery, which. 
they exported all over the world. They 
had an office in London in charge ofa 
qualified engineer, who was their wholes 
time servant. He received inquiries for 
machinery such as the respondents could 
sapply, sent to Denmark particulars of the 
work which the machinery was required to 
do including samples of materials to be 
dealt with, and when the machinery was 
supplied, he was available to give the 
English purchaser the benefit of his 
experience in erecting it. The contracts 
between the respondents and their cuse 
tomers were made in Oopenhagen and the 
goods were shipped f. o. b. Copenhagen. 
The respondents were assessed to incomes 
tax in respect of the profits derived from 
dealings in machinery with purchasers in 
the United Kingom, but it was held by the 
House of Lords that they did not exercise a 
trade within the United Kingdom within 
the meaning of Sch. D, s, 2, Income Tax Act, 
1853, and were therefore not assessable to 
income-tax eilher under that Schedule or 
under s. 31, sub-s. 2, Finance (No, 2) Act, 
1915. That decision rested on the terms 
of the English statutes, and the basis of 
decision was that the respondents did not 
exercise a trade within the United 
Kingdom. There is no such expression as 
“exercising a trade’ in the Indian Income 
Tax Act, as in Sch. D, s.2 of the English 
Act of 1853. What wehave to do is to 
interpret the relevant sectiong of the Indian 
Income Tax Act according tothe language 
which the Legislature has thought fit to 
employ, and we do not think that we can 

) (198271 A°O417; 9I L J K B 349; 137 L T 68; 
8 Tax. Cag, 193; 66 B J 349; 38 TL RAN. dhek 
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„-£afely apply to the Indian- statute the 
~ analogy of English decisions based on 
» “the language of the Acts in force.in that 
country. cod $ 
- -The next case in chronological order is 
Board of Revenue v. Madras Export Co., 
(2). A French firm had a branch in Madras 
whcse sole duty was to buy leather goods 
.-in India and ship them to France. The 
French firm was a firm of commission 
| agents and they made their profits by being 
paid commission at a defined rate on the 
value.of the goods shipped to them. It was 
held by a Bench of the Madras High Oourt 
that, as the profits accrued solely in France, 
they were not taxable in British India. It 
was further held that s. 33 (1) of the 
Indian Income Tax Act (equivalent tos. 42 
(1) of the Act now in force) did not create 
& new category of income which could be 
charged under the Act in addition to the 
incomes mentioned under s. 5 (equivalent: to 
å, 6 of the present Act) as chargeable under 
` the Act, but that s. 33 (1) merely provided 
`a machinery by which non-resident 
foreigners trading in British India or having 
a business connection in British India could 


be taxed on income derived by them 
in British India. At p. 367“ Wallace, J. 
observed : 


“The term ‘business connection’ has not been 
defined inthe Act, That perhaps is not surpising 
in an Act which does not even define the source 
of gain which it sets out to tax: but when it is 
contended that ‘business connection’ was designed 
to mean something different from and wider than 
the business itself which ex hypothest takes place 
outside British India, and thus to cast wider the 
net of the income-tax gatherer, it behoves us to be 
Cautious and not to accept the contention, unless 
we find it justified by the legal maxim enunciated 
by Lord Sterndale, M. R. in Smidth & Co. v. 
Greenwood (3) at ‘p. 588 that the well-known canon of 
construction of taxing Acts is that noone is to be 
taxed except by express words.” _ 

At p. 364* this learned Judge says: 

“The condition precedent to asseasability is busi- 
neas in‘ British India and not mérely a business 
connection in British India, and it is not laid down 
in that Act that the two phrases are identidal in 
meaning. The test, I take it, ja: Is 
resident firm by its agency out here in British 
India making profits in British India which pass 
to it through the hands of its agent?. If it is, then 
s. 33 (1) applies. If not, not. Iam therefore unable 
to hold, in the absence of more clear and express 
words, that s 33 (1) was intended in any. way to 
enlarge ‘the scope of s. b or to bring into the net 
any income accruing outside British India, but not 
derived from business within British India, merely 
because that income was received through or from a 
business connection in British India. 


(2) 48M 360; 71 Ind. Oas 156; AIR 

42344 M L J'200; 1 LW 16l; 89MLT 37 Med. 
($y(1921) 3 K B h83 at p 588: 37 T L R 949, 
*Pagos of 46 M.—(EL] 
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Section 33 (1) then is governed and controlled 
by 8.5 and really applies, and was intended, to 
apply to cases where a non-resident firm takes 
income or profits from business carried on by it in 
British India, which are trdnsmittable and’ are 
transmitted to it through its resident .agent.’ The 
agent will be taxed snd will be the assessee-for the 
purposes of the Act for the profits in Rritish India of 
that business, and, in order to guard against the 
section being taken to mean that itis merely the 
agents own’ profits which are chargeable, langus 
is used implying that it is the profits of his 

“accruing in or arising through its business con- 
nection in British India which are taxable through 
the agent. in i 

In the present case the non-resident firm if India 
is merely buying raw material for shipment and sale 
abroad, and the profits realized from the sale are 
realized in Paris. There is clear authority in the 
leading case in Sulley v. Attorney-General (4) which 
is an exactly parallel case, for holding that the firm 
does not thereby carry on trade or business in British 


India,” ; ; Ke 

The view taken by the High Court of 
Madras was dissented from by a Full 
Bench of the Calcutta High Oourt in Rogers 
Pratt Shellac Co, v. Secretary of State (5). 
The Rogers Pratt Shellac Oo. was incor- 
porated in the United States of America’ 
with its headquarters in the city of New 
York. The company had a branch office 
in Oaleutta to buy gum, shellac and other 
Indian products and a factory at Wyndham- 
ganj in the United Provinces. No sales 
were conducted in India by the company. 
Their transactions were limited to the pùr 
chase of shellac and other goods, 
some of which were purchased on 
account of a certain gramopHone 
company, which paid the company a 
fixed percentage on the purchases plus 
expenses, while the balance was sold in the 
open market. It was held that income-tax 
was leviable in India under s. 33 (1) of 
the Act. At p, 15# Ohatterjea, J. dis- 
tinguished the English authorities on the 
ground that under Chap. XXXIV, (2), 
8ch.'D of the Act of 1853, it was necessary 
to show that the non-resident was exercising 
a trade in the United Kingdom and that 
there was no provision in the English Act 
to the effect that profits or gains accruing 
or arising to a non-resident, whether direct- 
ly or indirectly, thorough or from “any 
business connection in the United Kingdom 
should be deemed to be income accruing 
or arising within the United Kingdom. It 
will be observed that in neither of the 
above two cases was there any sale of goods 
in British India; all that the “agents” 

(4) (1860) 5H & N 711; 39 L J Ex. 484; 6 Jur. (ws) 
1018; 8 W R 482; 2 L T (xN 8) 439; 120 RR 793. - E 

(5) 52 O 1; 83 Ind. Cas, 273; A I R 19235 Oal, 34; 40 O 
L J410; 28 O W N 1074. an, 
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in British India did was to purchase raw 
materials in British India and export them 
to the non-resident firm. 
._ Inthe Full Bench case in Jiwan Das v. 
Income-tax Commissioner, Lahore (6) a 
person residing and carrying on business 
in British India purcbased goods in British 
India and sent them for sale to his shop 
p Kashmir, and it was held by a Bench of 
ve learned Judges of the Lahore High 
Court that such a person was not liable to 
be assessed to income-tax on ang part of 
the profits derived by sale in a foreign 
country of the goods purchased by him in 
British India, when the profits had neither 
been received in, nor brought into British 
India. The view expressed by the Madras 
High Oourt in Board of Rerenue v. Madras 
Export Co. (2) was approved and relied 
upon. In Commissioner of Income-tax, 
Bombay v. Bombay Trust Corporation, Ltd. 
(7) a company incorporated and carrying on 
business at Honkong lent large.sums on 
deposit to a Bombay Company at 5} 
er cent. interest and the company at Bom- 
yay Temitted the interest to the Hongkong 
Oompany ; and it was held by their Lordships 
of the Privy Council that the interest was a 
profit or gain accruing or arising to the 
Hongkong Oompany from a business con- 
nection in British India 80 asto be chargeable 
to income-tax under s. 42 (1), Indian 
Income Tax Act, 1922; and that the tax 
could be levied on the Bombay company, 
because under s. 43, they were tó be deemed 
the agents of the Hongkong Company for 
all -purposes of the Act and so bys. WAN 
the tax was chargeable in their names an 
they were to be deemed the assessees, which 
by s. 2 (2) is meant the person by whom 
the tax was payable. Learned Oounsel 
for the company distinguishes the laste 
mentioned case from the case with which 
we are now dealing on the ground that 
there was a relationship of creditor and 
thus a business connection between the 
company in Hongkong and the company 
in Bombay. ` 
“The next case is Commissioner of Income- 
tax, Bombay v. Sarupchand Hukamchand 
(8). The facts of that case were as follows : 
The assessces, acted as the seécreiaries, 
(6)10 L 657; 117 Ind. Oas. 657; A IR 1929 Lah; 
GB) P L R 489; Ind, Ral. (1929) Lah. 67 


Œ B). 

DAB 316; 131 Ind. Cas 533; AIR 1930P 0 54; 
57 LA 49; Ind. Rul, (1980) P O 68; (1930) A L J 73; 
34 O W N 230; 32 Bom. L R 361; 58 M L J 197; 851 L W 
582; (1930) M W N 564 (P O). 

& 55 B 231; 139 Ind. Oas. 505; A IR 1931 Bom. 
236; 33 Bom. L R 388; Ind. Rul. (1931) Bom. 


NANDLAL BHANDARI MILLS V. OOMMTSSIONAR OF INCOMB-TaX (ALL) 


i 


103 


treasurers and agents of a company 
named Hukumchand Mill, Ltd, which 
had its registered office at Indore, -and 
as such, they were entitled to certain: 
remuneration. The terms of the agree, 
ment between the assessees and -the 
company provided that a further commis+- 
sion at a certain percentage on the gross 
sale proceeds of cloth produced by the mif- 
be paid to thé assessees for their services 
as selling agents ofthe company. The com- 
pany opened a shop at Bombay for the sale 
of cloth produced by the company's mill at 
Indore and it was managed by the asses» 
sees. It will thus be observed that tha 
facts were very similar indeed to the facts 
of the case which is now before us. It was 
held by the- Bombay High Oourt that, 
having regard to the terms of the agree» 
‘ment, the income, being a commission upon 
sales made in Bombay, accrued or arose in 
British India atid was liable to be taxed in 
Bombay, though 48a matter of practice 
between the parties it was paid at Indore, 
The only respect in which learned Counsel 
for the company attempts to distinguish 
that case is that, according to the interpre 
tation which Beaumont, O. J., placed on 
ol. 16 of the agreement in that case, the 
assessees were competent, if they so wjsb- 
ed, to deduct their commission at Bombay 
before handing over to the company the 
proceeds of the sale of cloth at that shop. 
Olause 16 was more or less similar in its 
terms to cl. 12 of the agreement in the case 
with which we are now dealing; but in 
cl. 7 of the agreement in the present case 
it is provided that the commission shall 
become due and shall be paid to Nandlal 
Bhandari & Sons annually as soon as the 
accounts of the company have been made 
up. Whether any such provision found 
place in the-agreement in the Bombay case 
we do not know. - Section 4 (1) of the Act, 
is discussed in the separate judgments of 
Beaumont, O. J. and Barlee, J., but there 
is no discussion of ss. 42 and 43. i 
The last authori'y which need be men- 
tioned is Commissioner of Income-tan y. 
Remington Typewriter Co., Ltd. (9). A come 
pany incorporated in the United States 
of America carried on business in New 
York and there manufactured and sold 
typewriter machines. The respondent come 
pany had been incorporated under the 
Indian Oompenies Act, 1913, and had pur- 


(9) 55 B 243; 130 Ind, Cas, 679; A IR 1931 P 042; 
BAT A 42:85 0 W N $49.33 L W 301; (1931)M WN 
248; 80 W N 559; Ind, Rul. (1931) P Ò 87; 60 ML J 
609; 33 Bom. L R 413; 630 L J135 (P 0). 
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< chased from the 
shares the goodwill of that company in the 
Bom bay Presidency and adjoining terri- 
tcry ; the American ccmpany held all ‘the 


"2, shares‘except three. issned to that com- 


any's nominees.. To other companies had 
been incorporated in India, each being in 
“` substance in the same position towards the 
American Oompary as the Bombay Com- 
pany; their respective, business ` territory 
covered the rest of India. It was held by 
their Lordships of the Privy Council that 
there was -a businees connection within the 
meaning of s. 43 and s. 42 (1) of the Indian 
Income Tax Act, . between the. American 
Company and each of the Indian compas 
nies, and consequently, the respondent 
company could be deemed, for the pur 
poses of the Act, to be the agent of the 
American ccmpany, and as its agent, could 
þe charged to tax under s. 42 (1) in respect 
to (a). profits made by the American com- 
. pany. upon machines exported to British 
India, and (b) dividends paid to the 
American Company by the three Indian 
companies, As we have already said, our 
“feply to ‘the reference must depend on 
our interpretation of the relevant provisions 
ofthe Indian Income Tax Act. Section 4 
(1) of, that Act provides : ane 
- “Save as hereinafter provided, this Act shall apply 
to all income, profits or gains as described or com- 
prised-in s. £, from whatever source derived, ao- 
cruing or arising, or received in - British India or 
deemed under the provisions of this: Act to accrue, 
or arise, or to be received in British India,” te 
“We have already quoted ss. 42 (1) and 43 
in an earlier part of this judgment, and ‘it 
is unnecessary to repeat them. The expres- 
sion “business connection” has not been 
defined in the Act, Section 6, is the charg- 
ing section, and in it income, -profite and 
gains from “business” is shown as a sepa- 
rate head of income, the other heads being 
salaries, interest cn securities, property, 
rofessional earnings . and “other sources.” 
ection -2 (4) defines “business” in the fol- 
lowingterms: | 
“Business! includes any trade, commerce, cr manu- 
facture or any advantare or concern in the nature of 
trade, commerce ormanufacture;”' 
` This definition is obviously not exhaus- 
tive, as its language shows, Now, in order 
to show that a non-resident has a business 
connection with a resident of British India 
it must, we conceive, be established that 
the two persons have some sort of associa- 
tion in a business, that is to say in a profit- 
meking occupation or activity in British 
India.; and when this is established, it will 
have to be determined ‘whether the other 
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conditions of es. 42 and 43 are satisfied. 
We must therefore consider what is the 
Position in the present case. Nandlal Bhan- 
dari & Sons of Indore are the managing 
agents of Nandlal Bhandari Mills, ‘Ltd. 
Indore, on-whose behalf they have opened 
abranch at Cawnpore under their own 
control. Nandlal Bhandari & Sons supply 
goods to the branch:-at Oawnpore, which 
‘are sold.in British India, and they receiya 
& commission on the sales so effected, Itis 
true that according to cl 7 of the agreement 
the .commission does- not become payable 
until the annual accounts of the.company 
have beentaken, but their claim ‘ to the 


‘eommission is dependent upon the sale- of 


gocdsin British India. Olause 12 of the 
agreement even suggests that they might 
be competent to: retain their commission 
‘before transferring the profits to the com- 
pany, and this is the view which was taken 
by-the Assistant Commissioner of Income- 
tax.: but even if it be held having regard to 
the provisions of cl. 7, that Nandlal Bhane 
dari & Sons sre only entitled to receive 
their commission when the annual accounts 
of the company are made up, the fact re- 
mains that their right to this commission 
accrues upon the sales effected at Oawn- 
pore. : - 

This being the position, we think it must 
be held that this commission is in the 
nature of profits or gains accruing or arise 
ing to the non-resident through or from a 
business connection in British India within 
the meaning of a. 42, and must therefore 
be deemed to be income accruing or arising 
in British India ; and since: there is 8 
“business connection” between the branch 
at Oawnpore, representing in British India 
the Company at Indore, and the non-resi+ 
dent firm of Nandlal Bhandari & Sons, 
the resident branch at OCawnpore must be 
deemed to be the agents of the non-resident 
firm within the meaning of s. 43, and the 
profits accruing in British India’ to the 
non-resident firm will be chargeable in 
the name of their fictional agents in British 
India, For the reasons given above: our 
answer to the question referred to us is in 
the affirmative. Let a copy of this judgment 
be sent to the Commissioner- of Income-tax 
under the seal of the Court. We assess the 
fee of Counsel for the Department at 
Ra. 200. | | 4 


B. . . Answer accordingly. 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 289 of 1937 
October 11, 1939 
Zta-uL Hasan AND RADHA KRISHNA, JJ. 
OHANDRIKA PRASAD AND ANGTABR— 
PLAINTIFFS—ÀPPSLLANTS 


rersus 
BHAGWAN DAS—Dzrenpant— 
oe RESPONDENT 
F Hindu Law—Alienation — Widow — Mortgage by 
widow to redeem previous mortgage by husband— 
Subsequent mortgage by her to pay off time-barred 
claim under previous mortgage, whether binding on 


re 5. 

Fhe payment ofa husband's debt, though barred, 
is a pious duty on the part of the widow. The Hindu 
Law does not recognise any bar of limitation. 
According to the Hindu Law leaving a debt unpaid 
is asin, the consequences of which follow the debtor 
into the next world. Therefore, an alienation by a 
widow of property of her husband in order to pay off 
the debt of her husband even though barred by 
statute, is an alienation, which is binding upon the 
reversioners. [p. I07, coL 1. 

A Hindu widow execu a mortgage in 1913 in 
order to redeem a mortgage executed by her deceased 
husband in 1893. The widow again in 1916 executed 
mortgage to redeem the mortgage of 1913 and in 
1934 she execated a mortgage to pay off a claim 
under the mortgage of 1916 which had become barred 
by time: , 

Held, that the effect ofthe transaction of 1913 was 
that the debt of 1893 was paid off and ceased to 
exist. The debt of 1913 was a debt due from the 
widow or the estate inherited,by her and hypothe- 
‘cated in lieu of that debt. The debt made payable 
by the deed of 1916, was, therefore, the debt not of 
the decessed husband but of the widow and, therefore, 
the consideration of the mortgage of 1934 was the 
time-barred debt of her own and not that of her 
husband. The mortgage of 1934 was not therefore 

binding on the reversionera. [p, 107, col. 2.) 


8.0. A. against the order of the District 
Judge of Gonda, dated May 18, 1937. 


; Mr. Mahabir Prasad Srivastara, for the 
Appellants. ` 


Mr. Hyder Husain, for the Respondent. 


Judgment.—This is the plaintiffs 
appeal. The following pedigree will be 
‘helpfvlin appreciating the facts of the 
case :— 

PARAG Sy es deceased 


| 
Lal Jadunath, dead 


Ram Achraj = Musammat 
Parag Dei, widow 


l 
Bhikhari, dead 


Musammat Bachchi, daughter. 
| 


l 
Sant, dead Chandrika, 
h plaintiff. 


| 
Sada Barti (sic) 
died isaueless, 
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Parag Dutt shown jn the pedigree was 


owner of sixteen annas share in village Oha- 


rera and six annasshare in Village Ohain, On 
his death his two sons, Bhikhari and Jadue 
nath, succeeded to the property in equal 
shares. Later the two brothers separated from 
each other and Jadunath and his son Ram 
Achraj died one after the other and 
Musammat Parag Dei, the widow of Ram 
Achraj. succeeded to the eight annas share 
in village Oharera and three annas share in 
village Ohain as a Hindu widow. : 

Jadunath in his lifetime with his brcther 
Bhikhari had executed a mortgage deed 
with possession for a consideration of 
Rg, 9,“B5-11-14 in favour of one Tirbhuwan 
Datt in respect of the entire sixteen annas 
shareof village Charera (vide Ex, A-16). 

On August 4, 1913, 4. e. after the death 
of Jadunath and Ram Achraj and Bhikhari, 
Musammat Parag Dei and the sons of 
“Bhikbari executed a simple deed of morte 
gage fora sum of Rs. 5,000 in favour cf 
Bhagwan Das Pande in respect of eight 
annas share of Charera (vide Ex. A-17), 

It appears that this mortgage was execute 
ed by Musammat Parag Dei in respect of her 
eight annas share in village Charera in order 
to redeem the share mortgaged by her hus- 
band in 1893, and the sons of Bhikhari, 
who were the nearest male collaterals seem 
to have joined the execution of the deed 
merely to signify their assent to the trans- 
fer. It is admitted that the eight annas 
share was redeemed and came into the pos- 
session of Musammat Parag Dei. The 
interest stipulated in this deed was cne per 
cent. per mensem compoundable yearly. 

On August 13, 1916, Musammat Parag 
Dei, the widow, and the sons of Bhikbari 
again executed another mortgage deed 
(Ex. A-13) in respect of four annas share 
out of the eight annasshare with p-ssession 
fora sum of Rs. 6,000. This mortgage was 
executed in favour of Bhagwan Das, the 
defendant-respondent in thiscase. Ont of 
the consideration of Rs. 6,000, a sum of 
Rs. 5,421 was left with the mortgagee for 
redeeming the earlier mortgage dated 
August 4, 1913. The mortgagee was pat in 
possession of the share mortgaged. It is 
admitted that the defendantrrespondent 
Bhagwan Das ultimately deposited a sum 
of Rs. 7,341 and succeeded in redeeming 
the mortgage of 1913 on December 9, 1916, 

From the above narration it would appear 
that the defendanterespondent paid a sum 
of Rs. 1,920 in excess of the amount left 
with him for redemption. , 

On March 15, 1934, Musammat Parag 
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Dei alone executed a mortgage deed with 
possession in respect of the remaining 
four annas share of village Oharera, redeem- 
_ed from Bhagwan Das Pande, and three 
“ annas share of village Ohain to the defende 
ant-respondent for a sum of Rs, 12,000. 
This amount of Rs. 12,000 consists of the 
excess amount of Rs. 1,820 paid by the res- 
pondent for redemption and Rs. 10,080 
‘interest thereon from December 1916, np 
‘tothe date of the mortgage. It must .be 
“noticed that at the date of thia mortgage, a 
` claim to Rs. 1,920 and interest thereon had 
become barred by time. 

"The widow died in July, 1934, and the 
plaintiff filed the present suit for posges- 
sion of the four annas shareof Charera and 
the.three annas share of Chain mortgaged 
by the deed of 1934 by the widow on the 
allegation that the mortgage was neither 
justified by legal necessity nor was execute 
ed fcr the benefit of the estate. 

The defendant contes'ed the suit. His 
defence was that the plaintiff No. 1 was not 
the reversionary heir of the husband. of 
Musammat Parag Dei and was not entitled 
to sue in the presence of Musammat Bachchi, 
‘the daughter of Ram Achraj. It was fur- 
ther pleaded that under a family custom 
Musammat Parag Dei was entitled to an 
‘absolute estate in the property of her huse 
‘band and that the mortgage was made for 
legal necessity. 

- -The trial Oourt impleaded Musammat 
Bachchi as a necessary party to the suit 
and later as a result of the compromise 
‘between her and the plaintiff she was made 
à co-plaintiff as plaintiff No. 2 in the suit in 
consequence of which all controversy as to 
the plaintiff being the nearest heir dipe 
appesred. The trial Court held on other 
issues in favour of the plaintiffs and dec- 
reed the suit, 
' .In appeal the lower Appellate Court 
maintained the finding of the trial Qourt 
to the effect that the custom relied tipon 
by.the defendant was not established. On 
TA question of legal necessity, however, it 
isagreed with the finding of the trial Court 
and held that the mortgage was for the 
benefit of the estate and for legal necessity, 
and on that view, dismissed the suit. 

In second appeal before this Court the 
learned Counsel fcr the appellants has 
argued thatthe finding of the Court below 
that the mortgage of 1934 wasfor the bene 
fitof the estate and legal necessity is on 
the facts of the case wrongin law. The 
respondent's Counsel, while supporting the 
judgment of the lower Appellate Court on 
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the question of the binding nature of the 
deed of mortgage, argued further that on 
a correct interpretation of the wajib-ule 
arzea, the custom set up by the defendant 
was established. We. proceed to give our 
decision on the above two points argued 
before us. é a 

The lower Appellate Court -has held that 
the transaction of mortgage entered intoq 
with the defendant-respondent was more 
advantageous both to Musammat Parag Dei 
and the reversioners on the ground that 
the defendant who had to pay Ra, 1,920 in 
excess of what was left with him had be- 
come entitled to recover that amount with 
interest at 12 per cent. per annum come 
poundable yearly from Musammat Parag 
Dei and the sons of Bhikhari, who had 
executed the mortgage-deed in his favour. 
The view of the Oourt below that the 
defendant-respondent could recover the 
amount from Musammat Parag Dei and the 
sons of Bhikhari is based upon an assum p= 
tion that the claim to it was estill 
within time. This assumption was clearly 
wrong as admitted before us by the learns 
ed Oounselfor the respondent. Neither the 
widow nor the sons of Bhikhari were liable 
in law for the amount. The mortgage of 
1916 by which money was left with the 
defendant-respondent for redemption of the 
earlier mortgage did not make any provj- 
sion about any excess which the defendant- 
Tespondent hadto pay for redeeming the 
earlier mortgage. The claim to recover tha 
excess amount arose in 1916 at the time 
of its payment. Even supposing that the 
defendant-respondent qua the excess amount 
was subrogated to the rights of Bhagwan 
Das Pande, the mortgagee of the mortgage- 
deed redeemed, still the claim had become 
barred. 

We find that by the year 1934 the claim 
on the basis of that deed had become bare 
red by time. The period fixed for payment 
in this deed was three years, and any suit 
on the basis of this deed was barred at the 
latest after 15 years from the date thereof. 
It, therefore, follows that the -defendante 
Tespondent could not claim that money 
either from Musammat Parag Dei or the song 
of Bhikhari personally or from the properties 
in suit. The learned Oounsel appearing for 
the respondent has not supported the judg- 
ment of the lower Appellate Court on the 
ground that the execution of the mortgage 
was for the benefit of the estate. There 
can be no doubt that a widow has got power. 
to alienate the property inherited by her 
from her husband in case of need or for. 
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the benefit of the estate. On the facts mene 
tioned above, there was no obligation of 
-any kind whatsoever either upon Musammat 
Parag Deior the estate in her pcdésession 
to pay off the defendant-respondent’ ard-no 
necessity in the nature of any pressure on 
the estate. We are, therefore, of opinion, 
that the alienation on the ground that it 

ye was for tte benefit of the estate cannot be 
sustained. 

The other ground on which the lower 
Appellate Court has maintained the aliena- 
tién as binding upon the plaintiff-appellant 
is that it was the debt of her (Musammat 
Parag Dei's) husband and the payment 
thereof, even thougb barred by time, was 
her religious and moral duty, and as the 
alienation was to discharge a debt of her 
husband, it was binding upon the revers 
sioners, It has been held that the payment 
ofa husband's debt, though barred, isa 
pious duty on the part of the widow. The 
Hindu Law does not recognise any bar of 
limitation, According tothe Hindu Law 
leaving a debt unpaidis asin, the conse- 
quences of which follow the debtor into the 
next world. Therefore; an alienation of 
property of her husband in order to pay off 
the debt of her husband even though barred 
by statute, is an alienation, which is bind- 
ing upon the reversioners, (Vide Mulla’s 
Hindu Law, 8th Edition, p. 182 and Mayne’s 
Hindu Law, 10th Edition, p. 782). The 
question in this case is whether the debt 
for the payment of’ which the mortgage- 
deed of 1934 was executed wasa debt of 
the husband. On the facts it would appear 
that Jadunath elong with Bhikhari had 

` incurred a debt of Rs. 9,8%5-11-14 in 1693 
by. mortgaging sixteen annas share in 
village Charera. The share of Jadunath in 
the property mortgaged was half and the 
extent of his liability was also presumably 
to the extent of half. On the death of 
Jaduna'h the liability for this debt 
descended upon his son, Ram Achraj, tke 
husband of Musammat Parag Dei, and it 
was-Ram Acharaj's debt'at the time of his 
deatb.-The ehare of Jadunath, and after 
him of Ram Achraj in this debt amounting 
to Rs. 5,000 roughly was paid off by the 
mortgage of 1913 executed by Musammat 
Parag Dei and the sons of Bhikhari in 
respect of-eight annas share only which 
belonged to Ram Achraj alone in favour of 
Bhagwan Das Pande. It is clear that 
thereafter the: debt of Ram Achraj, created 
under the deed of 1&93, ceased'to exist and 
wasreplaced by the liability of Musammat 
Parag Dei under the mortgage of 1913. 
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The learned Counsel for the respondent 


-has argued that although by the transaction 


of 1913 there. was a change in the creditor, 
yet the original debt of 1893 continued to 
subsist. The argument 'is ingenious -but 
without force. -o 


The contention of the learned Counsel for 
the respondent really comes to this that no 
payment of the debtof an anrestor can be 
made unless it is made in cash -because 
when the eon or the widow pays off the 
debt by ratsing money on the security of 
the property inherited by him or her, then 
according to this argument there is no pay- 
ment but only a change of the creditor. 
In our opinion in such a case there is not 
only a change of the creditor but a change 
of the debtor als) which is more important 
for the consideration of the question whether 
the original debt has been extinguished or 
not. In our view the effect of the transace 
tion of 1913 was that the debt of 1893 was 
paid off and ceased to exist. The debt of 
1913 was a debtdue from Musammat 
Parag Dei or the estate was inherited by 
her and hypothecated in lieu of that debt. 
The debt made payable by the deed of 
1916, was, therefore, the debt not of Ram 
Achraj but of Musammat Parag Dei, and, 
therefore, the consideration of the mortgage 
of 1934 was the time barred debt ‘of her 
own and not that of her husband. On these 
facts the view of the lower Court that the 
mortgage of 1934 was executed for the pay- 
ment of time-barred debt of the executant's 
husband ig wholly incorrect, It is, there- 
fore, not binding upon the plaintiff. 


Lastly, it was argued that on a proper 
interpretation of the wajib-ul-arzes (Exs. 
A-12 and A-4) the Oourt below should have 
held that the custom relied upon by the 
respondent was proved and that Musammat 
Parag Dei had aa absolute interest in thé 
estate of her husband, Wehave read the two 
wajib-ul-arzes. The words malikana gabiz 
rahegi and intiqal ka bhi haq akhtiar 
rakhti hat used therein having regard to 
the context in which those words have been 
used, are, in our opinion, quite consistent 
with a Hindu widow's estate. Power of 
adoption outside the family is denied to 
a widow io this family and it is further 
provided that on the death of a childless 
widow the property goes to the nearest 
collaterals, In our opinion, these provisions 
indicate an unmistakable intention to keep 
the property within the family. The cases 
reported in Durga v. Lal Bahadur and 
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others, 50. W. N., 992(1) and Sant Bakhsh 
Singh’ and another v. Bhagwan Bakhsh 
~ Singh, 17.0. W. N., 1082 (2) are fully appli- 
cable and we overrule this contention on 
“behalf of the respondent. i 
` . We, therefore, allow the appeal, set aside 
the decree of the lower Appellate Court and 
restore that of the trial Court, with costs 
out, 
' jasa ? Appeal allowed. 
“sol? 5 O W N 993; 112 Ind. Oas, 387; AIR 1998 Oudh 


, (8) 7 O.W N 1083; 129 Ind. Oas. 328; AI R 1931 
“Oudh 25; Ind, Rul. (1931) Oudh 104. 
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> NAGPUR HIGH COURT 
Secoad Civil Appeal No. 214 of 1936 
October 19, 1938 
Niyoal, J. | 
PANNALAL AND OTHERS —DBEFANDANTS 
: -  —APPRLLANTS 


KA versus 
au SUMRANLAL— RESPONDENT 

e esession — Widow— dverae possession 
È ba AA an whether affects reversioner’s rights— 
Hindu Law—Widow—Remarriuge—Effect on rights 
of widow to hold property. 

The adverse possession, howsoever long held, 
‘cannot impair the right of a person who was not, 
difring the continuance of that adverse possession, 
entitled to possession. The right of the rever- 
sioner is spes successionis and his reversionary 
estate falls into possession only on the death of 
‘the intermediate owner, namely, the widow. Oon- 
séquently the adverse possession against the widow 
“gan hardly.be recorded as hostile to the rever- 
‘sioners whose right was until the widow's death 
only.'an expectancy. [p 111, coL 1.) 
` (Case-law discussed 

biter.—Re-marriage ing to the accepted 
view of the Court of the Judicial Commissioner, 
O. P. results in the forfeiture of the widow's right. 
to hold possession of the property that devolves 
on her from her husband or from his lineal 
‘heir, 
_'§.0.A. from the appellate deoree of the 
Court of the District Judge, Jubbulpore, 
dated March 16, 1936, in Civil Appeal No, 
8A of. 1935, reversing the decree of the 
Oourt-of .the Subordinate Judge, Second 
Ulass, Mandla, dated February 25, 1935, in 
Oivil Suit’ No. 192 of 1933. 
. Rao Bahadur M. B Kinkhede, with Mr. 
V. R. Dhoke, for the Appellants, 


Mr. J. R. Mudholker, for the Respond- 
ent. 
, Judgment.—This is a defendant's appeal 
from a reversing judgment of the District 
Judge, Jubbulpore, delivered on March 
16, 1936, in Civil Appeal No. 8-A of 1935. 
The appellant and_ the respondent are 
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related in the way that will appear from the 
undermentioned genealogy : 
MOT RAN, 


1 


` 





| 
se es 
Ohaitram 


| 
Mohanlal 
Rupram 


Sumran (Plaintifi- Baliram (Defendant. ~ 
Respondent.) Appellant.) 4 


The respondent filed the suit out of ‘which 
this appeal arises for possession of the pro- 
perty in suit in his capacity ng Teversioner 
to Ohaitram who died as far back as 1884. 
The plaintiff dated the cause of action for 
the suit on the death of Musammat Chukho, 
the widow of Chaitram which occurred on 
November 15, 1926. The question that 
arose in the suit was whether the defendant 
Baliram who was in possession of the pro- 
perty in suit continuously from 1884 to the 
exclusion of and adverse to Musammat 
Ohukho acquired such & prescriptive title 
in respect of the property as to ‘extinguish 
the plaintiff's reversionary right. a 

I need only refer to the material facts 
to elucidate the issue of law: that arises 
in the case. Rupram's. widow Musanmat 
Premabai was living with Ohaitram as hig 
mistress snd she bore hima gon by name 
Baliram, who was the defendant in the suit 
but is now represented by his gon, the 
appellant. Some time after Chaitram’s 
death his widow Ohukho left her husband's 
house and lived with one Sheoram of 
Mouza Barela as his mistress. She died aa 
already stated above on November 15, 
1926. When OQhaitram died in 1884 the 
mutation proceedings were started in which 
the mother and step-mcther of Ohaitram 
by name reepectively Musammat Dulia and 
Musammat Ohukho and Chaitram’s widow 
Musammat Obukho and his illegitimate son 
Baliram figured in those proceedings. The 
mutation officer remarked that although 
Baliram was an illegitimate son, there was 
no difference made in point of legal rights 
between illegitimate and legitimate song in 
the family of Ohaitram and he, therefore, 
recorded the whole property in the name of 
Baliram with lambardari right and provided 
at the same time that 2 annas share in 
the property would be recorded in pattidart 
against the names of each of the three 
widows above named. o 

The suit was contested on several 
grounds out of which those that are material 
are two: (1) that Musammat Ohukho had 
house after she became 


1940 
a widow and bagan to live openly with 
Sheoram of Barela as his mistress, and (2) 
the effect of adverse possession on the part 
of Baliram as against the widow Musammat 
Chukho on the reversionary right of the 
plaintiff Sumran. 

On behalf of the appellant it is urged that 
it ought to have been held that Musammat 
Ohukho had contracted remarriage with 

Heoram and that. she was not his mistress 
as was found by the original Oout. I do 
not seemy way toenter into this question 
for the reason that this question which was 
one of pure fact was not agitated in the 
lower Appellate Court as it ought to have 
been done. It may be conceded that if 
Musammat Chukho had been re-married, 
then a question would arise whether the 
plaintiff Sumran would be entitled to claim 
possession on the date of the re-marriage, 
asre-Marriage according tothe ascepted 
view ofthe Oourt of the Judicial Commis- 
sioner, O. P. results in the forfeiture of the 
widow's right to hold possession of the pro- 
perty that devolves on her from her husband 
or from his linéal heir, but obvicusly the 
appellants are not entitled to raise this 
question of law unless they are in a position 
to displace the original Court's clear find- 
ing against them that, Musammat Ohukho 
was Sheoram’s mistress. This point should 
have been canvassed in the lower Appellate 
Court. It is true that the appellants in 
this Oourt were respondents in the lower 
Appellate Court but even as they. were 
entitled under O. XLI, r. 22, Civil Procee 
dure Gode, to support the trial Oourt's dec- 
tee in their favour on any points which 
were decided against them. As it was 
open to them to take that opportnnity in 
the lower Appellate Court and they failed to 
_ avail themselves of that opportunity, they 


cannot now ask the Oourt in second appeal 


to gointo the evidence bearing on that 
issue. As however I have perused the 
pleadings as well as the evidence, I, may 
briefly state that the respondent's pleadings 
are devoid of any averment to show. that 


Musummat Chukho had re-married Sheo-- 


ram. - There ‘is no express allegation made 
as to the re-marriage, nor is the date of 
re-marriage. suggested in any-place. There 
was no issue on the point and: whatever 
evidence there “is on the’records tends to 
discount jthe story of remarriage. The 
ais contention therefore must be overrul- 


The second contention no doubt involves 
an important question of law. Baliram, 
was admittedly the illegitimate son of 
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Chaitram. He w.s notentitled to posses: 


` 


sion yet the mutation order was madeiu - 


his favour in 18€4 and he continued to be 
in possession all along up to the date of 


the suit, Hig possession was admittedly - 


adverse to Musammat Ohukho who died on . 


November 15,1926. The question is whe- 
ther. that adverse possession would bar the 
reversioner's right. That bas been answer 
ed.in the negative by the lower Appellate 
Court. It ie that finding whichis being 
challenged here. Reliance is placed on 
Vaithialinga Mudaliar v. Srirangath Anni 
(1) for the proposition contended for. It 
is not necessary for me to deal, at any 
great length with this contention as their 
Lordships of the Privy Council themselves 
have explained the scope and the effect of 
the decision reported in that case in 
Jaggo Bai v.Utsava Lal (2), Reading the 
decision in Vatthialinga Mudaliar v. Sri- 
rangath Anni (1) correctly, I do not undere 
stand it as laying down the rule, as core 
tended that the principle of the Shiva» 
ganga case [Katama Natchiar v. Raja of 


Sivaganga] (3) should be extended to the - 


case of adverse pcssession against the 
widow. On the particular facts of that case, 
their Lordships no doubt had to deal with 
both the questions, namely, the effect of a 
decree obtained against a widow and the 
adverse possession against Ler. It was in 
relation tothe first point that their Lord- 
-ships of the Privy Oouncil referred to 
Shivaganga case (3) and other cases, but 


they treated the question of limitation on > 


quite a different footing unconnected with 
any considerations 
(3) as is clear frem the discussion of that 
point at p.904*. Their Lordships took the 
view thatthey did for the reason that 


under Art, 129 ofthe second” schedule of, 


Act 1X of 1871, it was incumbent on the 
‘reversioner to sue not only fora declare» 
ticn as to the invalidity of an adoption 
but also for spossession. That article ran 
in these terms: for a suit to set aside an 
adoption the pericd of ‘limitation is 
12.. years from the .date of the adoption or 
(at the opticn of-the plaintiff) the date of 
the death of the adoptive father, The 
g 48M 883; 92 Ind, Oas. 85; A IR 1935 P QO 
249: L R 6 A'(P O) 169;49 M L J 769; 420 LJ 
“ 563; 30 C W N'313; 28 Bom. LR 173; (1826) M W 
N 11; 52 I A322 (PO). 
(2), 51 A 439; 117 Ind. Oas. 498; AI R 1920 P O 
166; 561 A 267; 330 W_N 809; 10 P L T537; 
99 A L J 718; 30 LW 60; 31 Bom, L R 891; 57 
ee J 160; 50 O Ld 58; 6 O WN 589; (1920) M 
W N 763; Ind, Rul, (1929) P O 266 (P O). 


(3) 9M ‘I A 539; 2 W R 31; 3 Bar. 25 (P O). 
- STs a] 


of Shivaganga case - 


' 40 
question naturally arose whether that 
Article applied also to a suit for posses- 
sim, and in Jagadamba Chaudhrani v. 
Dakhina Mohan Roy Chaudhury (4) their 
Lordships of the Privy Council held that 
ifthe plaintiff could not succeed without 
displacing an apparent adoption by virtue 
of which the opposite party waa in pog- 
session, a suit by tke plaintiff for posses- 
sion, fell under that Article. Thatcase was 
followed in Mohesh Narain Munshi v, 
Taruck Nath Moitra (5) and the view 
taken in Vaithialinga Mudaliar v.’ Sri- 
rangath Anni (1) was quite in accordance 
with the- current of the old rulings bear- 
ing on the effect of Art. 129 of the Act IX 
of 1871. It was because the reversioners 
in that suit had failed to file a suit not 
only to set aside the adoption which took 
place in 1862 but also to claim pcssession 
for morethan 12 years before the Act of 
1877 was passed, that it was: held that 
Art, 141 of the Act of l-77-had no applica- 
» tion asthe adverse possession against the 
widow as well as the reversioners was come 
pleted‘before the new Act came into force. 
It is therefore clear that the considerations 
which were applied in Vatthialinga 
Mudaliar v, Srirangath Anni (1) cannot 
be extended to a suit which is filed in 
terms of Art, 141 of the ‘Act-of 1877, That 
thisis so is made clear‘by. their Lord- 
ships themselves, in certain -cases which 
arose after the Act of. 1877, where their 


Lordships held that Art.118 of the Act of ` 


1877, ‘which now supersedes Art. 129 of 
„the Att-of 1071, refers only to a suit for 
“baré “declaration and not to suit for pos 
session’ of property, eventhough it may be 
necessary „in such suits to decide that a 
< given adoption is invalid: see Tribhuran v. 
Rameswar (6), Muhammad Umar Khan v. 
Muhammad Niaz-ud-din Khan (1) and 
Kalyandappa v. Chanbasappa (8), 

In Aurabinda Nath Tagore v. Manorama 


wd, 18 O 808; 13 I A 84; 4 Sar, 715; 10 Ind, Jur. 307 
—* (B). 20 O 487; 20 IA 30;6 Sar. 261; 17 Ind. Jur. 
164 (PO 


APO). A 

Ki 28 A 727; 33 I A 156: 90 0377;100 WN 
1085; 8 Bom: L R 728; 16M L J 440; 3 A Ld 695; 
4 OL 3'403; 1 M LT 265 (P0). 

(7) 3970 418; 13 Ind. Oas. 844: 39 I A 19; 150 L 
J 172; 16 O W N 468; 136 P R 1919; 6P W R 
1913; (1912) M W N77; 11M LT; 9 AL J 
137;'18 P L'R 1919; 33ML J 240; 14 Bom; L 
183; 160 W N 458 (P O), TE 

(6) 48, B 411; 79 Ind. Cas, 971; AIR 
137; 51 I A290; 28 A L J 508 46M LJ 
W N 666; 26 Bom. L R 509; 
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Debi (9) the observations made 
(1) were; obviously misunderstood and: ıt. 
was thought that the question of adverse 
pcssession against the widow. fell to -be 


decided by the same considerations as would 


in 
Vaithialinga Mudaliar v. Srirangath Anni ` 


apply to a case of a decree fairly and- 


honestly obtained against widow, namely’ 
by the principle of the Shivaganga case (3)., 
That was a decision by a Single Judge of 
taat Court and the erroneous view taken in 


that case was pointed out in Abinashchandra ` 


Ghosh v. Narhari Methar (10) but the 
authority which clinches the issue is the 
decision reported in Jaggo Bai v. Utsava 
Lal (2) where their Lordships of the Privy 
Oouncil explained the scope of the decision 
in Hari Nath v. Mothurmohan (11) and’ 


Vaithialinga Mudaliar v. Srirangath Arini - 
(L) and pointed out that those cases illustrate- . 


the application of the rule in Shivaganga 
case (3) where a decree found against a widow 


had-been obtained against her in her life- ` 
time and that they do not lay down that ` 


adverse possession against a widow per ‘ge 


would extinguish the reversioner’s right, 


Their Lordships referred to the case 


Runchordas v. Parvatibat (12). That was . 
a case in whichthe trustees had been in . 
adverse possession against the. widow and ` 
“ib was held that their adverse possession ` 


was nota bar to the reversioners’ right to 


sue in terms of Art. 14] of the Act of 1877, - 


Te case in Jaggo Bai v. Utsava Lal (2) was 


nota case in whicn a decree had been ' 


obtained against a widow bat'a case of : 


mere-adverse Possession against the widow 
and their Lordships pointed out that the 


case was governed by tne dictum that was ' 


laid down in Runchoraas v. Parvatibai (12). 
That there 
between a case 


of a decree obtained 


‘against a widow and a case of adverse 
possession ‘against a widow is made amply ` 


- 169; 500 L J 260; Ind. Rul 
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Clear in the observations made by their 


$ 


as 


18 a well-detined ditference: ' 


Lordships at p. 452* of Jaggo Bai v. Utsava ` 


Lal (2). They are as follows: 

“It is therefore established by this decision that 
where a decree founded upon the law of limitation is 
obtained against the widow im her lifetime, the 
reversionary heir ig barred and does not get the 
benetit of Art. i141, The question raised by the 


(9) 55 O 403; 112 Ind. Oag.496, A I R1928 Cal 
670, 33 O W N.--913, 
(.0) 07 O z265; 123 Ind. Oas. 444; A I R 1930 Oal. 
980, Ual. 333. 
(ll) 21 U & 201A 183; 6 Sar. 334; 17 Ind. Jur. 
481 (PO 


A Ha), 
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x B 725; 36 I A 71; 1Bom.L R 607;7 Sar. _ 
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Present case is whether the same result follows where 
there has been no decree, though at the death of 
the widow astrangér had been in adverse possession 
for 12 years or more.” 

_ Their Lordships pronounced their opinion 
in these terms: 

“In their Lordships’ judgment where there has 
beén no decree against the widow or other act in the 
law inthe widow's lifetime depriving the rever- 
sionary heir of the right to possession on the widow's 
death, the heir is entitled, after the widow's death, 
do rely upon Art. 141 for the purpose of the 

determination of the question whether the title is 

barred by lapse of time. To hold otherwise would, in 
their Lordships’ opinion , in effect, compel the Court 
in determining a question within the scope of the 
Artitle to ignore the express worda of the 
Article”. : 

It appears to me that thia case conclusive- 
ly disposed of the question now raised that 
the appellants’ adverse possession against 
Musammat Ohukho operated to extinguish 
the reversionéry right of the respondent. 
I may in passing.refer to some cases decided 
by the High Courtsin India which sustain 
the. view that I have taken: see Abinash- 
chandra Ghosh v. Narhari Methar (10), 
Hemendranath Roy v. Jnanendraprasanna 
ie (13), Bat Manchha v. Tribhawan 
(14), 

The general principle, it appears to me, 
is indisputable that the adverse possession, 
howsoever long” held, cannot impair the 
right of a person who was not, during the 
continuance of that . adverse possession, 
‘entitled to possession. The right of the 
Teversioner -as: is well-known is spes 
successionis and his reversionary estate 


falls into posseasion only on the death of* 


the intermediate owner, namely, the widow. 
Consequently the adverse. possession 


against the widow can hardly be recorded- 


as hostile to the reversioners whose right 
was until the widow's death only an 
expectancy. ` 
For the foregoing reasons, I agree with 
the lower Appellate Court and dismiss 
mis, appeal with : costs, Counsel's. fees 
n A 


D, 4 Appeal dismissed. 


(13). 63 O 155; 159 Ind. Oas. 1101; A I R 1935 Oal. 
102; 40 O W N 115;62 O LJ 48; BRO 368, 

(14) AIR 1932 Bom. 434; 139 Ind. Oas. 28;- 34 
Bom. L R'385;` Ind. Rul. (1932) Bom. 459. 
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OUDH CHIEF COURT . 
Miscellaneous Appeal No. 54 of 1937 
October 18, 1939 
HAMILTON AND Rapua KRISANA, JJ. 
RAM SARUP SINGH—-DBRFENDANT 
— APPRLLANT 


versus 
SARJU AHIR--PLAINTIEP 
— RASIONDENT 

Oudh Rent Act (XXII of 1888), ss. 108 (10), 4 
(11) —Ejectment under s. 108 (10), whether means 
ejectment by whole body of co-skarer landlords to 
whom rent is payable by landlord—Sutt by tenant 
against one of co-sharer landlords for possesston of 
plot—Maintainability in Otvil Oourt. 

The ejectment of a tenant contemplated by 
8. 108 (10), Oudh Rent Act, means the ejectment by 
the landlord, 4. e, by the whole body of co-sharers 
where the tenant holds his tenancy from all of 
them. The landlord of the tenant is the n or 

Tong to whom the rent is payable by the tenant. 
Fence a suit by a tenant in, Civil Court against 
one of the co-sharer landlords for possession of a 
plot does not fall within exceptions to the ganeral 
jurisdiction of the Oivil Oourts contained in 
s 108 (10) and is maintainable, Uhheda v. ‘Achhu 
Singh (1), relied on. 


Misc, A. against the order of the Oivil 
Judge, Sultanpur, dated May 6, 1937, 


Mr. Hyder Husain, for the Appellant. 
_ Mr. Rameshwar Dayal, for the Respon- 
dent. - 


Judgment.—This is a defendant's appeal 
against an order of remand passed by the 


“learned Civil Judge of Saltanpur,and the 


‘sole question involved init is whether the 
suit was maintainable in the Oivil 
Courts or should have been filed under the 
provisions of s, 108 (10) of the Oudh Rent 
Actin the Rent Oourt. 

The following facts are now admitted bet- 
ween the parties. ; 

The plaintiff isa tenant of khata khewat 
‘No. 1 of Patti Nageshwar Singh and khata 
khewat No, 2 of Patti Mahesh Singh in 
village Tawakkalpur. The rentof the lands 
in dispute was realised by Baldeo Pande 
and the defendant-appellant among others 
in the past. 

The plaintiff filed the present suit for 
possession against the defendant on the 
allegation that he wes dispossessed of the 
plotain dispute partly in 1341 Fash and 
partly in 1342 Fasit by the defendant. 

The defence of the defendant was that the 
Plaintiff had relinquished the land and 
further that the suit was not maintainable 
in the Civil Court. 

A preliminary issue on the question, whe 
ther the suit was maintainable in the Civil 
Qourt or not, was framed and the learned 


. follows: >. 
= “Except in the way of -appeal as hereinafter ° 


ca o o 
Munsif held against the plaintiff and dis- 
missed the suit. It should be noted that on 


RAM gARUP SINGH v. BARJU AHIR (0 ÜDH) WG 


the finding that the Civil Court had no- 


jurisdiction to try the suit, the proper course 


for the trial Court was to return the plaint 


for presentation to the proper Court. 


In appeal from the decree of dismissal by’ 


the trial Court the lower Appellate Court 
dang reed with the view of the trial Court 
and -held that the suit was maintainable 
in the Civil -Oourt. The appeal was 
allowed and the suit was’ remanded for a 


fresh trial. 


‘Fhe defendant:has now come up in appeal ` 


against the order of remand passed by the 
lower” Appellate 
whether the suit is” maintainable in- the 
Oivil Gourt or ‘not. The opening -words of 


8. .108 of .the! Oudh Rent Act, ‘are’ as 


provided, Courts ‘other’ than Ooarts of Revenue 


' shall‘not take" cognizance’ of ‘the following ‘descrip- 
- tions of suits, and ) 


: those suits shall be heard and 
determined.* in Courts -of Revenue in the manner 


`- provided in this Act, and not otherwise :—” 


$ 


lf the „suit of the plaintiff dces not fall 
within any of the descriptions of suits given 
ins. 108, then it is clear ‘that the Oivil 
Court will - have jurisdiction; to try the 
present suit. On behalf of*the.defendant-it 
was contended that <“theysuit fell within 
cl. (10) ” of the section, which runs as 
follows : 

“(10) forthe recovery of the occupancy of any land 
which has been treated by a léndlord as abandoned 
or from “-which:an under-proprietor or tenant has 
been illegally ‘ejected by the landlord or for posses- 


‘Bion by, a persoh, in whose favour an ex-proprietary 


oe 


tenancy‘srises*under s. 7-A:" 


Iithis‘case there is no dispute that the’ 


status of the plaintiff :is that of a tenant 
but the question is whether the word 
“landlord”: used in this clause would cover 


the defendant’ who is not the sole landlord ' 


of the. plaintiff but is ‘one of the persons to 
whom the’ plaintiff is liable to pay rent. 
The word “landlord” is defined in s, 3, 
cl.:(11) of the Oudh Rent -Act and means 
any person to whom an -under-proprietor or 
a tenant is liable to pay rent. -The lower 
Appellate Oourt has taken the .view that 
where the tenant has wrongfully been dis- 
possessed - by one of the proprietors only, 
then it cannot be said that the dispossession 
has been cafised:-by the landlord - inasmuch 


` the * tenant;is: not liable to pay” rent to 
him alone ;putto the entire hody ‘of pro- 
prietors, i i E i 


The .l6êkned “Counsel for the’. appellant” 
has argued ‘that the word “landlord” ag’ 


Court. The question is | 


t 


‘be payable. 


tothe entire~body of proprietors to whom ` 
the rent is payable by the tenant as well 
as to each‘of those proprietors -It is further 
argued that the decisions of. the Allahabad, 


High Court, which were. given under the ` 
a . Tenancy Act of. 1901, are not appli- : 


A 
cable to a case under the Oudh Rent Act.. 


In our opinion the view taken by. the.” 
lower Appellate Court is correct and. the 
appeal has no force. ‘If we were to accept, .- 


the contention of the appellant then certain - 


anomalies of a serious nature will. arise. | 
` Section 108, cl. (4) provides for “suits bea. . 
landlord for the ejectment of a tenant’, If . 


the word “landlord” is applicable to each 
proprietor 
village, then a tenant liable to pay rent to 
that entire body would be liable to eject 


ment at the suit of such proprietor only.: 
in spite of the fact that the other proprietors - 
may be averse to the ejectment of the ` 
of the word > 
“landlord” as given ins. 4 (11) of the Oudh > 
Rent Act we are of opinion that the ejects: . 
ment of a tenant contemplated by s. 108.4 
(10) means the ejectment by the landlord,’ 


tenant. On the definition 


2.é by the whole body of co-sharers where 


the plaintiff tenant holds bis tenancy from : 
all of them. The landlord of the tenant is : 
the person or persons to whom the rent is - 
We have closely : 
read the language of s. 79 of the Agra.: 
Tenancy Act (I of 1801). The word used :* 
which ig. 
defined in s. 4, cl. (5) of that Act -and=: 
means the person to whom rent is, or but. i 
fora contract, express or implied, would : 
The distinction between this: ; 
definition -and the. definition of a landlord :< 
-in the Oudh Rent Act is merely in words ~ 
but not in substance, and we think that > 
“the Oourt below, was justified in relying 


payable by the tenant. 


in that: section is “landholder” 


upon the decisions of the Allahabad High 
Oourt given on the 


e.g. Chheda Y. Achhu Singh, I. L. R. 46, 
All. 680 (1). In our opinion 8,108 of the 


‘Oudh Rent Act provides exceptions to the 


general jurisdiction of the: Civil Courts and 


this case does not fall within the exception": 
contained in s. 108 (10) of the Oudb-Rent’ ie. 


Act. 
We hold that the view of law taken by the 
lower Appellate Court is correct, 
The appeal fails and is dismissed with 
costs, 
Bs 


(1) 46 A 690; 84 


Appeal dismissed. 


à I 
: de 2 89. 1934 All, 572; L R 5A 266 Re 
defied idthë Oudh Rent Act is applicable 


wto. 


of a co-parcenary body in a. 


identical question `- 
“atising under s, 79 of the Agra Tenancy Act, - 


nd, Cas, 117; 23 ALJ 670; AIR ` 
Ve 


= 


ki a 
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.. ALLAHABAD HIGH COURT 
4- ++. Special Bench. 
Letters Patent Appeal No. 48 of 1937 
September 18, 1939 
- THom, C, J., ALLSOP AND GANGA Nata, JJ. 
SHIBBA MAL AND anorask—Darenpants— 
APPELLANTS 


f versus 

„ QULAB RAI—PLAINTIFF—RESPONDENT 

Partnership Act (IX of. 1932), a 69—Suit for 
dissolution-by P shone of unregistered firm—His 
right to decree for accounta, if affected—Accounting 
contemplated by s. 69. 

If.a partner of an unregistered firm sues for the 
dissolution of partnership, he is entitled to the or- 
jdimary decree which the Court passes in such a 
Buit, Provision 15 made for this decree in O, XX, 
T, 15, Oivil Procedure Oode. The right ofa partner 
therefore of an unregistered firm to a decree for 
accounts ın a suit for.dissohit?an remains unaffect- 
ed by the provisions of s. 69, Partnership Act, in 
view the proviso contained in sub-s, (3) thereof, 
A partner of unregistered firm has a right m a 
suit for dissolution of partnership to include a 
claim for accounts also and he need not bring two 
separate suits for them. Magan Behari Lal v. Ram 
Pratap Singh (1), Overruled. 

The only accounting contemplated by s. 69 is the 
accounting which would be directed in a suit by a 
plaintiff who is the partner of a registered firm, 


L. P. A. from the judgment of 
Tabal: Ahmad, J., reported in 171: Id, Oas. 


` Messrs. B. Malik and S. N, Misra, for 
the Appellants. 4 4 
'; Messrs. A. P, Pandéy and J. ©. Mukerji, 
for the Respondent. | _ 
Thom, C., J.—This is a defendants’ 
appeal arising out of a suit for dissolution 
of partnership and rendition of accounts, 
appeal is against the order of a 
‘learned single Judge of this Gourt who 
‘disposed of the case in second appeal. In 
August, 1931, the plaintiff, defendant No. 1, 
and one Lachhman Vas entered into a 
Partnersaip, In November of the same 
year, Lachhman ‘Das left the Partnership 
and one Nanak Ohand came in; in June 1932, 
‘Nanak Oband left the Partnership and 
defendant No; 2 became a partner. Dii- 
ferences arose between defendants Nos. l 
and 2 and the plaintiff, and in consequence 
the. plaintiff tied the present suit for 
‘dissolution ot tne partnership and for 
“accounts. The main defence to, the suit 
was that inasmuch asthe partnership was 
Hot-registered ın accordance with law, the 
plaintif was not entitled to a decree for 
accounts in view of the provisions of s. 69, 
Partnership Act. Tne sult was -decreed by 
the learned Munsif, In appeal, however, 15 
Was dismissed in the lower-Appellate Uourt. 


Toe learned Single Judge whoheara the 


189—-]5 & 16 


dies Mab v. attan Bar (ALL) ` 


-the provisions of 
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second appeal has restored the decree of 
the trial Court. 


Before us in appeal it was maintained 


„for the defendants that the suit as framed 


was incompetent inasmuch as in view of 
8. 69 (1), Partnership 
Act, no suit for accounts by one partner 
against the other lies where the partnership 
was not dissolved. Sestion 69 imposes 
Certain disabilities upon uaregistered firms, 
An unregistered firm cannot ın view of the 
provisions of s, 69 sueathird party ona 


contract. The section, however, ina proviso 


makes provision for suits for dissolution of 
a partnership and for accounts Tse proe 
viso is in the following terms: 

“(3) The provisions of sub-ss. (1) and (2) shall 
apply also to a claim of set-off or other proceedings 
to enforce a right arising from a contract, but shall 
not affect 

(a) the enforcement of any rightto gue for the 
dissolution of a firm or for accounts of a dissolved 
firm, or any right or power to realize the property 
of a -dissolved firm.” r 

{t would appear that the Legislature 
intended that no disability should be attache 
ed to any partner in regard to winding up 
and accounting as between the partners on 
dissolution. For the appellants it was mains 
tainéd, however, that, so far as accounting 


“was concerned,.2-Buit:would lie only where 


the partnership had already been dissolv- 
ed. If the partnership were not dissolved, 
it was contended, a-suit for dissolution 
which included a relief for accounts ‘was 
‘Incompetent at least so far as the .claim for 
accounts was concerned. In support of this 
proposition, reliance was placed ūpon. the 
decision in-Magan Behari Lal V. ‘Ram. 
Partap Singh (1). A Bench of this Voart 
held in that case that a decree for rendition 
of accounts could not be granted where the 
Partnership was unregistered because the 
decree to be granted under O, XX, r, 15, 
Oivil Procedure Oode, fell to be modified 
in view of the provisions of s. 69, Partnere 
ship Act. We are unable to agree. In 
our judgment, the Legislature intended to 
leave the rignt of a pariner to sue for 
dissolution and accounts unaffected by the 
disabilities created by the provisions of 
B., 69,.Partoersoip Act. It is not disputed 
that a partner of an unregistered firm in 
virtue of the above proviso to s. 69 may 
Bae for, dissolution of partnership. The 
proviso in s0 many words enjoina that the 
night to sue for dissolution shall remain 
unatfected.- If a partner tuerefore of an 
Unregistered’ tirm, sues for the dissolution 
of partnership he is entitled to the ordinary 
U) (1939) A ly J 405; 181 Ind. Oas. 160; A'I R 
1939 “All, 635; I L B (1939) All, 583; 12 R'A 183, 


; Ale 


decree which the Court passes in such a 
buit. “Provision is made for this decree in 
O. XX, r. 15, Civil Procedure Code. Rule 15 


isi in the following term, ‘viz; 
rea suit is for the dissolution of a partner- 
í kip, or the taking of partnership accounts, the 


Court, before passing a final decree, may pass a- 


prelimin decree declaring the proportionate 
Piaras of tbe parties, fixing the pay on which the 
partnership shall stand dissolved or be deemed to 
have been dissolved, and directing such ’ accounts 
,to be taken and other acts to done, as it 
thinks fit.” 


-We observe from the terms of this pro- 


vision that it is unnecessary for a partner 
who seeks dissolution to includea prayer 
for accounts in his plaint. If the Oourt 
grants a preliminary decree for dissolution 
of partnership then it may in view of the 
provisions of O. XX, r.15, Civil Procedure 
Code, proceed to order the taking of 
accounts. The right of a partner therefore 
of an unregistered firm to a decree for 
accounts in a suit for’ dissolution remains 
unaffected by the provisions of 8, 69, 
Partnership Act, in view of the proviso 
contained in subes. (3) thereof. It was 
maintained for the appellants that the 
Legislature intended to impose a restriction 
on partners of unregistered firms who sue 
-fot dissolution and that‘the restriction was 
the denial of the right to include a claim 
for accounts in a suit -for dissolution. It 
was admitted that under, the terms of the 
section a partner could file a suit for dis- 
solution and a second suit for accounts. 
The disability therefore which, it was con- 
tended for the appellants, the Legislature 
intended to place upon the partners of an 
unregistered firm inregard to their rights 
to decree for dissolution and rendition of 
accounts was that instead of bringing one 
suit they should bring two. We have no 
hesitation in rejécting this contention. We 
‘are satisfied that the Legislature intended 
nothing so unreasonable. Such a provision 
would lead simply to a multiplicity of suits 
and would not operate any real restriction 
or disability.. 


In our judgment the intention of the 
Legislature is plain. It intended that the 
rights . ofthe partners of an unregistered 
firm in regard to dissolution of the partner- 
ship and accounting were-to remain un- 
affected by the provisions of sub se, -(1) and 
' (2) of s. 69, Partnership . Act, - It would 
appear from the judgment of the Bench in 
the case already referred to, vie. Magan 
Behari Lal v. Ram Partap Singh (1) that 
the leatned Judges who constituted this 
Bench took the view that in the case of an 


<- 
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unregistered firm the partner who was seek- 
ing dissolution and accounts was ‘entitled 
to a more limited form of accounting than 
was a partner of a registered firm who 
had sued for dissolution and accounts 
under the provisions of O. XX, r. 15, Civil’ 
Procedure Oode. We. are unable to agree 
with this view which, in our judgment, finds 
no support ins, E9 or in any other section 
of the Partnership Act. - The only accounting 
contemplated by s. 69 is the accounting 
which would be directed in a suit by a 
plaintiff who is the partner of a registered 
firm. Tothat the plaintiff in the present 
suit is entitled. In the result, the appeal 


is dismissed with coats. 


B. Appeal dismissed. . 


OUDH CHIEF COURT 
Miscellaniebus Appeal No. 24 of 1937 . 
3 October 11, 1939 ~ 
THOMAS, ©: J, AND RADHA Krisuna, J. 
KISHEN GOPAL—Dgrganpant— 
| `" APPELLANT nm a 
versus - yy 
ABDUL LATIF KHAN AND 0TABBS— 
PLAINTIPRS' AND CTHERS—DEFENDANTS— 
RESPONDENTS ` 

Mortgage—Redemption— ig hee between redemp- 

tion by payment tn cash and by transfer of mortgaged 

y—Several co-mortgagors — Entire equity of 
redemption transferred by some of mortgagors to 
mortgagee—Byffect of — Suit by other mortgagors is 
one for redemption and governed by Art, 148, Limita~ 
tion Act (IX of 190 

There is a material difference between a case where 
cash is paid in satisfaction of the mortgage debt-and 
where property is transferred in satisfaction thereof, 
In cases where cash is paid, the moment the money 
is appropriated, “redemption takes place in fact, but 
where property is transferred, the redemption dépends 
upon.-whether the title in the- ‘property sold in law hag‘ 
passed to the, mortgagee or not. Where the satisfao-” 
tion of a mortgage debt is brought about by transfer . 
of property mortgaged, the mortgage debt is ex- 
tinguished to-the extent to’ which the transfer is 
valid. (p. 117, cols. 1 42.) 

Where there are several co-mortgagors and the: 
entire equity of redemption in the mortgage. is. 
transferred to the mortgages by.some only of the 
co-mortgagors, the possession of the mortgagee as - 
regards other. co-mortgagora remains only that of a 
mortgagee, It therefore follows that a suit by 
Co-mortgagors would be a suit for redemption and not_ ` 
a suit for possession on payment and would be 
governed by Art, 148 ofthe Limitation Act. [p~ 119, 
cols. 1 & 2) 

[oase law referred tol, 

he mortgages who comes into possession of Jand’ 
as a mortgagee is notin a position to deny the rights : 
of any of Lig mortgagora to redeem the mortgage so 
long as the equity of redemption or any part of it 
eubsists, [p. 119, col. 2.] 

Misc. O. A. against an order of the. Diss: 
ee Judge of Lucknow, dated March .9, 
1937. . Om, E ee 
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Messrs. P, L. Banerji, H. Husain and 
Nasiruddin, for the Appellant. 
5 Mr, A, Rauf, for Respondents Nos. 1 and 


< Messrs. M, Wasim, Ali Hasan and A. P. 
Nigam, for Respondent No. 4. 
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Judgment —This is an appeal against 
an order of remand passed by the learned 
District Judge of Lucknow. In order to 
appreciate the facts of the case leading up 
to the present appeal, it is necessary to set 
forth the following pedigree : \ 


Dr, ABDUR RAHMAN KHAN 











Musammat Sakina, < Musammat Sughra Begam Musammat Mariyam, . 
w ‘first wife . second wife ie wife “ 
$ Pe l : — i 
l pe | | 
Musammat Musammat Rahiman . Musammat Abdul Ghafoor ` Abdul Hasan 
Aesha. i , Khudaija. an. o, one 
ah | 
7 ki | - 
i ES | | ' ; 
Hamid Ali, Mahmud Nizam Ali, Khadim Musammat 
plaintiff Ali, plaintiff Ali, Umrao ) 
No.7. plaintif No, 9, plaintiff. Khanam, 
| No.8. , No. 10, plaintiff 
> ' - No, 11, 
bras | | | 
Abdul Majeed AbdulHammeed Musammat KhajjanKhan Musammat Abdul Latif 
-Khan = Musammat Khan=Musammat Qadri laintiff No.3, Masooma Khan 
Batool Fatima Hasina Begam am usband = Khanam, plaintiff No, 1, 
widow, defendant No. 2. Musammat plaintiff No. 2, 
plaintiff No. 12. ; R Musahib Khanam 
ee y i 4 Ak; 
ve i Musammat Ghammo, 
Mohammad Musammat ` 
_ Umar, Akhtar Jahan 
plaintiff laintift: J | ` 
T ngelis ge Nelk Musahib Ali, Badig Ali, Safdar Ali, * 
$ A “oo plaintiff No?4, | plaintiff No, 5. G plaintif No. 6. = _ 
WR E | > |, a al etches NG h 
- Abdul Rasheed Abdus Musammat Abdul Abdul ` Musammat Musammat Musammat - y 
-- Khan. “| Salam WNarJahan. Waheed . Haneef Amir Jahan Afroz Shahzadi, . 
>i Khan, Khan.’ Khan. am, Jahan, 
(Wefendants Nos, 3 to 10.) ` 


Dr. Abdur Rahman Khan, mentioned in 
‘the above pedigree, was the owner of the 
property in dispute ‘and two other houses 
which are not in dispute, in all consisting 
of three houses, and two shops situated at 
Aminabad in the sity of Lucknow. He 
mortgaged with possession on September 8, 
1884, the entire property belonging to him- 
self to one Shaikh Pir Bakhsh for Ra, 2,500. 
_The names of Abdul Ghafoor Khan, Abdul 
“Majeed Khan, Abdul Hameed Khan and 
“Abdul Hasan Khan, the sons of Dr. Abdur 
‘Rahman Khan, under his guardianship, 
“were also added as the executants of the 
deed. As regards interest, it was agreed 
“that the mortgagor should execute a sarkhat 
‘in favour of the mortgagee for Rs, 25 per 
“mensem by way of rent and should continue 
‘to pay that reat every month. The mort- 
egagor failed to pay the rent stipulated in 
. the sarkhat, whereupon the mortgagor with 
-the consent of the mortgagee sold to one 


Mangal two houses out of the property 
mortgaged and the money received as gone 
‘sideration was paid to the mortgagee in 
respect of the rent that had accumulated 
and was due to him. aa 

Subsequently on April 13, 1893, the morte 
gagee assigned his mortgagee rights in the 
property in suit for a sum of Rs. 1,700 in 
favour of Ram Karan, the predecessorine 
interest of the defendant-appellant. 

On December 7, 1891, Abdul Majeed Khan, 
Abdul Hameed Khan, Sughra Begum on 
her own behalf and ss guardian of Musahib 
Khanam. Abdul Latif Khan and’ Mascoma 
Khanam sold the entire property under 
mortgage to the mortgagee for an ostensible 
consideration of Rs. 2,850 (vide Hx, A-3). 
Rupees 350’ out of the ccnsideration were 
paid in cash and the rest, è. e. Rs. 2,500 are 
recited to have been left with the mortgagee 
as due on the mortgage. ‘Later by a deed 


_of August 12, 1695, (Ex. A-4) Abdul Hasan 
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and his mother Musammat Mariyam in lieu 
of a sum of Rs, 150 ratified the sale deed of 
1894 (Ex. A-3). 

The plaintiffs, who are somé-of the repre- 
sentatives of the original. mortgagor, 
Dr. Abdur Rahman Khan. have brought the 
present suit for recovery of the property in 
suit, by redemption of the mortgage dated 
September 8, 1884, 

It may be noted here that the plaintiffs 
Nos. 1 and 2 sre Abdul Latif Khan and 
Musammat Masocma Khanam themselves. 
Plaintiff No, 3 is the ‘representative of 
Musammat Musahib Khanam; plaintiffs 
Nos, 4 to 11 are the representatives of 
Musammat Khudaija Begam and. Musammat 
Qadri Khanam ; plaintiffs Nos, 12 to 14 are 


the representatives of Abdul Majeed Khan ~- 
and defendants Nos, 2 to 10 are the repre» | 


sentatives of Abdul Hameed Khan. Thus 
all the representatives of the original mort- 
gagor are parties in the suit. © 
The defendant contested the suit on the 
ound among others that by the sale deeds 


ated December 7, 1894, and August -12,. 


1895 (Exs. A-3 and A-4) he purchased the 
equity of redemption from all the’ persons 
interested as mortgagors and had become 
the absolute owner- of-the -property mort- 


aged. 

The trial. Court framed the following 
Issues from which other defences will also 
appear, i 

1. Is the pedigree given in the 
far a6 itis’ denied genuine ? 

2. (a) Was the equity of redemption scld 
to the defendant No. 1 ‘as alleged in 
para. 16 of tke written statement ? 

“ (b) Is the sale binding on plaintiffs as 
alleged in para. 17 of the written statement ? 

Was Musahib Khanam a minor at the 
date of the sale? ` -` 

3. Is the defendant No. 1 owner of the 
property in suit by adverse possession ? 

“4. Is the suit barred by limitation ? 
_ 5. “Have the plaintifisa right of account- 
ing under the deed in suit ? 

6. Isthe ehape F. E. X. Y. Z also in- 
cluded in the mortgage in suit ? 
' 7. -To what ‘relief are the 
etine ? 

n Issues Nos. 1 and 2 the trial Court 
held tbat the pedigree was correct and that 
Musammat Khudaija Begum and Musammat 
Qadri Khanam, the two daughters of 
Dr, Abdur Rehman Khan, who had survived 
him, were no parties to the deed of 1894 
and that Musammat Mascoma Khanam and 
Abdul Latif Khan were minors. Musammat 
Sugbra Begam purported to sell the pro- 


plaint so 


plaintiffs 
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perty as their guardian and, therefore, thé 
sale in view of the decision of their Lord- 
ships of the Privy Oouncil in Imam Bandi v. 
Mutsaddi (1. L R. 45 Oal. 878) (1), was void. 
As to Musahib Khanam the trial Court held 
that she wasa major and in existence but 
as she did not join the. sale deed it was 
ineffective against her interest. 
On Issues Ncs. 3 and 4 it held that the 
defendant No.1 and his predecessor had 
been holding the: property adversely for 
about 40 years and hence the suit’ was 
barred by limitation. or: 
On Issue No. 5it was held that the plain- 
tiffs were not entitled to any accounting. `- 
Issue No. 6 was decided in favour of the 
defendants i, tan 
As a result of the findings on “Issues 
Nos. 3 and 4, the trial Court dismissed the 
suit. ka 
In appeal the lower Appellate Court 
agreed with-the trial Court in holding that 
the sale deed of 1694 was not effective 
against the shares of Musammat Khudaija 
Begam, Qadri Khanam, Masooma Khanam, 
Abdul Latif Khan and Musahib Khanam, 
but on the question of limitation it held 
that the suit was governed by Art. 148 of 
the Indian Limitation Act and was not 
barred. The appeal was -allowed and the 
case was sent back to the trial Oourt for 
decision after determining the shares of the 
plaintiffs. 4 
The defendant No. 1 has come up in 
appeal to this Oourt against the said order 
and the sole point argued is that-on the 
facta of the case the Article applicable to 
the suit is Art, 144 and Art. 148 of the 
Indian Limitation Act. The contention of 
the learned Counsel for the appellant is that 
the effect of the sale deed of 1594 was the 
redemption of the mortgage of 1884 in its 
entirety even though the sale of the property 
to the mortgagee may not be effective to 
its entire extent, that after the sale of 1894 
there was a change in the nature of the 
possession of the mortgage and his 
sion thereafter was adverse: and the Article 
applicable to the present suit was Art. 144. 
On the other hand, the case of the respon- 
dents is that the effect of the sale of 1884 
was a transfer of a portion of the equity 
of redemption to the mortgagee and the 
mortgage subsisted in respect of the shares 
of Abdul Latif Khan and Masooma Khenam, 
plaintiffs Nos. 1 ond 2 and Musammat 


(1) 45 O 878; 47 Ind. Oas. 513; 35 M LJ 48% 16:4 
LJ 800: 24 M L T 330; 38 OL J 409; 28 O W N'50; 
5P L W 276; 20 Pom. L R 1032, (1919) M W N-91; 
9L W 518; 45 14.78; A IR 1918 P O11 (P O), 
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Khudaija Begum and Musammat Qadri 
Khanam and Musammat Musahib Khanam, 
the predecessors-in-interest of the plaintiffs 
Nos. 3 to 11 and no redemption of the 
mortgage as a whole took place, | 

. On the nature and scope of the transaction 
of sale of 1894 (Ex. A-3) it was argued by 
the Oounsel for the appellant that on a 
proper interpretation of it the transaction 
was not a sale of mere eqùity^ of redemption 
and that it consisted of two separate trans- 
actions, one the redemption of mortgage 
on pé#yment of Rs. 2,500 and the other the 
sale of the mortgaged property. We may 
nole at once that this is a new case and 
was not put forward on behalf of the defen- 
dant in his written statement (vide paras, 16 
and 17 of the written statement). A perusal 
of these paragraphs will show that it was 
not the case of the defendant that . any 
redemption of the mortgage had taken place 
in fact or was contemplated as a transaction 
precedent to the sale. The case put for 
ward was that as the ownership in property 
also vested in the mortgagee by virtue of 
the sale of 1894 he became the absolute 
owner of it. It would be too much to allow 
the appellant to set up a new case now 
outside the pleadings. 


- The learned District Judge observed in 
his judgment as regards this argument as 
follows: 

“The theory of redemption in the case before me 
is only a fiction. Full ownership of the property was 

the mortgage divided into two parts: the equity 
of redemption and the rights of the mortgages. “What 
the vendors did in fact (it makes no difference what 
were the terms of the sale deed since these terms 
did not come to the knowledge of the appellants) 
was to transfer the whole equity of redemption to 
the mortgagee though it did not belong to them." 


_ We agree with his view that what the 
vendors did in fact was to transfer the equity 
of redemption. We have ourselves read the 
deed very carefully. In our view the 
ostensible consideration of the deed 
was fixed at Rs. 2,850 only for the 
purposes of fixing the value of the equity 
‘of redemption and Rs. 2,500 shown as left 
‘with the mortgagee was not intended to 
bring about a redemption in fact, This 
sum of Rs. 2,500 was not paidin cash by 
‘the vendors. There is a material differ- 
ence between a case where cash is paid 
‘in satisfaction of the mortgage debt and 
where property is transferred in satisface 
tion thereof. In cases where cash is paid, 
the moment the money is appropriated, 
redemption takes place in fact, but where 
property is transferred, the redemption de- 


pends upon whether the title in the pro 
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perty sold in ‚law has passed to the morto 
agee or not. In onr view where the satise 
action of a mortgage debt is brought 
about by transfer of property mortgaged, 
the mortgage debt is extinguished ta the 
extent to which the transfer is valid. In 
the present.case the transfer was not 
valid to the extent of the share of the 
plaintiffs Nos, 1 and 2 andthe predecese 
sorsein-interest ofthe plaintiffs Nos. 3 to 
ll and to theextent of their shares the 
mortgage was not satisfied. 

On the main quéstion of law, several cases 
were cited by the learned Oounsel for the 
appellant and we proceed to consider them. 

Among the cases cited on behalf of the 
appellant in support of his contention 
there were cases where the transfer of 
the equity of redemption by the sole morte 
gagor, or where there were more mort- 

agors than one by all the mortgagors, was 
PANATA in law and inoperative. In such 
cases although the transfer of the equity 
of redemption failed, yet it was held that 
there was a change in the character of the 
possession of the mortgagee who after that 
held nndera-claim of full proprietorship. 
These cases may be dismissed from consis 
deration . as their decision may be justified 
on the ground that it is opento the mort 
gagee and all the mortgagors concerned 
acting together, to agree among themselves 
as to what the character of possession 
held by the mortgagee would be in fature. 

The casés Karnam Kandasamé Pillai v, 
Chinnabba alias Subbaroya Pillai (I. L. R, 44 
Madras, 253) (2), Mahendra Bahadur Singh 
v. Chandrapal Singh (24 O. O, 155) (3) and 
Sheo Nath and another v. Babu Tulsipat 
Ram (A I. R. 1925 Oudh 385}, (4), cited by the 
appellant's Counsel belong to this category 
and need not be considered. In the pree 
sent case the plaintiffs Nos. 1 and 2 or the 
predecessors-in-interest of the plaintiffs 
Nos. 3 to ll were no parties to the sale 
and itis admitted that their interests did 
not pass by it. There is no evidence to indie 
cate that the plaintiffs or their predeces- 
sors-in-interest ever exhibited any ac 
quiescence on their part amounting to a 
release of their interest in the equity of 
redemption or any consent, express or 
implied, to the ‘change. in the mortgagee’s 
possession from a mere mortgagee to.a full 
owner, : 

Q14 M 353: 63 Ind. Oas. 603; 40. M L J 105; (1831) 
M 


N 1;,29 M L T 167; 13 L W 433, 
(3) 24'O'O 155; 63 Ind. Oas. 284; 80 L J 


e A I R1925 Oudh 385;-87 Ind. Oas. 188; 13 O LJ 
139. i 
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“In Makhdum Khan v.Musammat Jadi and 
" others {9 Oudh Cases 91) (4), it was held that 
when one of several co-mortgagors redeems 
the entire properly, it cannot be said that he 
has the same rights and stands exactly 
. in the same position as the mortgagee with 
regard tothe share of his co-mortgagors. 
The debt in the case of such a payment 
is entirely discharged and the mortgage is 
redeemed ; and the redeerring co-mcriga- 
gor has ro right in the sbares of his co- 
mortgagors other than tla‘ ofa charge on 
those shares for the money paid for redemp- 
tion and, the proper ccsts incurred in so 
redeeming. ' This view is no longer law in 
-view of 5.92 of the Transfer of Property 
Act as amended in 1929. This section is 
_new and was inserted by the Amending 
Act XX of 1929. The effect of this section 
read with s. 91 is that although a co- 
mortgagor alone has aright to redeem the 
entie mortgage, yet on redemption he 
comes to cccupy the position of a mortgagee 
as regards tLe share of the non-redeeming 
co-mort gagor. 

“So far as this Court is concerned, it has 
been finally held thatthe presents. 92 of 
the Transfer of Property Act has retros- 
pective effect and that the redeeming co- 
mortgagor stands in the position of a mort- 
gageo to the non-redeeming mortgagor qua 

is share and has as regards redemption 
-foreclosure or sale of such property, the 
same rights as the mortgagee had against 
the mortgagors. 

* Great reliance was placed on two .cases 
| particularly, i. e. Mata Din V. Sheikh Ahmad 

li, ‘Lu. R. 39 1. A, , P. 49 at 55=15 O. O. 49) 
6) and Janki "Shah and others v: S. 
Mohammad , Abbas and others, (25 O. O. 
245) (7). We shall consider these cases at 
gome length. 

Mata Din v, Sheikh Ahmad Ali, L. R: 
39 I.'A. p. 49- (6). 
= The facts, of this case were that a 
mortgage deed with possession of tke pros 
perty ın dispute was executed in 1885. In 
this mortgage deed the important thing to 
note is that there was a condition by which 
redemption was not allowed' within ten 
years. Two years after, the- mortgagor 
died” leaving as his heirs four grandsons, 
one of whcm was a minor and three Majors. 
The threé major grandsons acting for 

(5) 9 O 091, 

i" (6) 80 T Aa at 
16 0 
J2 

L- 


(7) 


55;, 18, Ind. Cae, 976; 15 0 0 
ee en (1919) MWN 183:9 A 
; om, L R 199; $4 A 213; 

J 8P O), EA 
oe 35 O 0'245; '70-Ind, Cas, 983; ‘A-I-R'1998 Oudh 
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themeelves and as guardian of their minor 
brother sold the mortgaged property, to 
the mortgagee in 1889. A suit was insti- 
tuted by the fourth grandson, who was minor 
at the time of the sale deed, for redemption 
in 1905 in disregard of the sale deed. Their 
Lordships of the Privy ,Oouncil held that 
the right of redemption did not accrue till 
1845, i, e. ten years calculated from 1885,. 
and the suit was well within limitation.. 
Their Lordships observed that the posses- 
sion of the mortgagee had not begome 
adverse to the plaintiff, It would be ob- 
served thaton the view taken by their 
Lordships no question of the application. of 
Art. 144, as distinguished from Art. 148, 
arose. The point arising in the present 
case did not srise directly before their 
Lordships of the Privy Council and they 
did not hold. that possession of the mort-, 
agee in the circumstances of the case had: 
ecome adverse from the date of the sale. 
Their Lordships probably were merely 
dealing with the argument raised on behalf 
of the plaintiff in that case that at the, 
most the possession ofthe mortgagee could, 
become adverse after, the expiry of the, 
period “fixed for redemption and not ear, 
lier. 
Janki Shahand others v. S. Mohammad 
Abbas and others, 25 Oudh Oases 245 -(7). 
The facts of this case were that-two 
brothers, Mohammad Abbas aud Moham- 
mad Husain, mortgaged certain property, 
by -way of ‘conditional sale to one Ghasite in 
1880. In 1882 Mohammad Husain alone: 
sold the entire property to Ghasite, the’ 
morgage, claimiog that he alone was 
Fa owner of the property. In 1895 the heirs, 
hasite mortgagee, other than. his 
Ag Bold 8 14 anrias 3 pies share in. the 
property mortgaged to Samsam. Ali with £ 
declaration that they were the full owners 
of the. share“of the property ` transferred 
by the deed. The plaintiff’ Mohammad 
Abbas, ‘and his transferee brought a suit 
in‘ 1917 to redeém half the mortgaged PEO, 
perty” and > tke ‘main “question raised . 
defence wab: that the’ suit was barred by 
the provisions of Art. 134 -of -the Indian 
Limitation” Act becatse it was, brought, 
more- thah 12 years after 1895 when 
Ghaeite's heirs transferred the property to 
Samsam Ali as full owners, In second 
appeal-arising ‘out. of that case the late 
Court ‘of ‘the Judicial ` Commissioner of 
Oudh’set aside the decrees passed by the 
two lower Courts and remanded the case 
for a decision, whether Samsam Ali had 
purchased‘ in good -faith--without notice -of 


w 
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the mortgage of 1880. This was done 
-apparently on‘the finding that.Art, 134 
< Applied to the case. After remand the 
Court of first instance held in favour of 
the defendants and dismissed the suit. 
“On appeal the first Appellate Court held 
‘that Samsam Ali had constructive notice of 
the mortgage and if he had acted with 
Proper care and caution, he would have 
- discovered that Ghasite was only a morte 
. Bageeof halfthe property and not full 
-owner, The plaintiff's suit’ for redemption 
was decreed. 

In second appeal, the late Court of the 
Judicial Commissioner of Oudh in view of 
the previous order of remand held that 
it - was not open to the appellants to raise 
-again the question of the interpretation of 

- Art, 134 which was decided against them 
“by that order. On this view the appeal 
- was liable to be dismissed but the learned 
- Judicial Commissioners went on further 
- fo - consider the alternative -case that 
_ Art. 144 barred the suit inasmuch to 
Ghasite, the original mortgagee, held the 
- property adversely from the year 1882, that 
- is the sale in his favour by one of the two 
~ Mortgagors. They held that from the time 
ofthat sale deed Ghasite was holding 
adversely to Mohammad Abbas, the 
- plaintiff on the ground that by virtue of 
` that sale deed ‘the mortgage had become 
-7 extinct. A perusal of this judgment shows 
that the alternative point raised before 
.-the learned Judicial Oommissioners was 
- not properly argued. There is no adequate 
discussion of tlhe point. The decision is 
based really upon an assumption that the 
effect of the sale deed was to extinguish 
the mortgage in its entirety. No case 
law was cited. The point arose only 
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ment as urged by the appellant's Oounsel 
and ` would be governed by Art. 148 of the 
Indian Limitation Act. 

In our opinion the sale of 1894, although 
purporting to be in respect of the entire 
equity of redemption as against the plainte 


‘iff Nos. 1 and 2 and predecessors of the 


plaintiffs Nos. 3 to 11, who were no parties 
to ‘it, was a nullity and did not affect 
their share init atall. The effect of the 
sale deed was to bring about a sale of 
the share in the equity of redemption only 
of those mortgagors who were properly 
parties to it and to that extent. the 
mortgagee became fall owner of the proe 
perty, but as regards the shares of the 
Plaintiffs Nog. 1 and 2 and predecessors of 
plaintiffs Nos. 3 to 11, his position as a'morte 
gagee did not undergo any change. In 
this view we are amply supported by a 
decision of their Lordships of the Privy 
Council in Khiarajmal and others v.. Daim 
and others (L. R. 321. A. p. 23) (8) and a 
Bench decision of this Court in Mst. Gujrati 
Kunwar and others v. Bhagwatidin Singh 
and others (A. I.R. 1980 Oudh, p. 17) (9). 
In our cpinion the mortgagee who comes 
into possession of land as a mortgagee is 
not ina position to deny the rights ‘of 
any of his mortgagors to redeem the ' morte 
gage so long asthe equity of redemption 
or any part of it subsists. The share in the 
equity of redemption of the plaintiffs Nos. 
l and 2 and predecessors-in-interest of the 
plaintiffs Nos. 3 to 11 subsisted -inspite of 
the sale of 1894, i 
“Wae are, therefore, of opinion that the 
judgment of the learned District Judge is 
correct, The trial Oourt will proceed to 
dispose of the suit after determining the 
shares of the plaintiffs, who have been 
found entitled to redeem their shares, 


-: incidentally, the decision of which was 
< not required for the purposes of the case. 
- In our view this case stands by itself and 
= = oa case u been on before ie 
. -which supports the view taken in this 

ai A i í kaa Bom. L R 1;10 L J 584; 8Sar. 734 (P 0). 

J ar M ee a m. „® JA LR 1039 Oudh 17; 118 Ind. Cas, 803; L3R D 

| a ; Ind. (1929) Oudh 472. 
down correct law. f 4 D : 

' ‘Tn our opinion the correct law is that 
-: where there are several co-mortgagors and 
- the entire equity of redemption in: the 
~ mortgage is transferred to the mortgagee 


The resultis that the appeal fails and 
is dismissed with costs. ` 
l Appeal dismissed. 
(8) 32 I A 23; 330 296,90 W N 201;3 ALJ 7; 
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“by some only of the co-mortgagors, the of 1939 

- pcesession of the mortgagee as regards June 6, 1939 

* other co-mortgagors remains only that of a Mya Bu, J. 

<- mortgagee. If this view of ours is cor. MAUNG KAN—APPLIOANT 


~ rect, then it follows that ‘a suit by such 
--eo-mortgagors would be a suit ‘for redemp- 
+ tion and-not a guit for: pogsessian on pay- - 
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146—Decree-holder obtaining symbolical possession in 
execution of decree upon delivery. warrant— 
Judgment-debtor attempting forcible entry within 
two months— Application under s. 145-by decres- 
holder—Magistrate by order under s. 146 (1) referring 
back parties to Civil Court — Propriety of—Oivil 
Procedure Code (Act V of 1908), O XXL, r. 35— 
Delicery of possession of land includes crops stand- 
ing thereon: © 

Where in execution of a decree the Court 
orders delivery of possession of judgment-debtor’s 
property to the deoree-holder and the Oficer af 
Court executing the delivery warrant gives effect 
to the order and since then the deoree-holder is in 
possession’ both in fact and in law of the property 
in question but the judgment-debtor within two 
months of the execution of such warrant attempts 
forcible entry upon the land whereupon the 
decree-holder files a petition in Oriminal Court 
under s. 145, Oriminal Procedure Code, the 
Magistrate cannot go behind .the decision of the 
Civil Court in the matter and cannot ignore the 
-decrees even though the Court passing the decree 
had no jurisdiction over the land. It is immaterial 
that the delivery of possession is symbolical only. 
In the enquiry under s. 145, t is only one con- 
clusion possible for the Magistrate to arrive at 
with reference to the land, that ie, thet it was in the 
possession of the applicant on the date of the order 
i under sub-s, (1) of s, 145. Even. assuming 
that the applicant (decree-holder) had been forcibly 
dispossessed. at any time after the execution of the 
delivery order, the first proviso to sub-a, (4) will 
0 te in favour of the applicant. Consequently; 
when in such circumetances the Magistrate passes 
an order under s. 146 (1) referring the parties back 
to Civil Court for the determination of their rights, 
the order is highly improper and opposed’ to all 
principles of justice. Akhoy Mondal v. Basu Rai 
(1) and Atul Hasrah v. Uma Oharan (3), relied 


on.. a a 

Where the decree-holder is put in possession of 
land, such possession includes the standing crops. 
The judgment-debtor cannot re-enter in order to 
reap and aigo of the crops which he had culti- 
vated upon land. Aung Baw.v. Tun Gaung 
(2) and Atwl Hasrah v. Uma Charan (8), relied 
on. ° 


Or. Re. for review of order of the Sub- 
Divisional Special Power 
Paungde, dated January 17, 1939. 


Order.—This is an application for revie' 


sion of cerlain orders passed by the Sub- 
Divisional Magistrate of Paungde purport- 
ing to dct under ss. 145 and 146," Criminal 
Procedure Code. The proceedings before 
the Sub-Divisional Magistrate were initiated 
by a petition filed by the applicant against 
the respondent and five others who are 
described as the respondent's men, The 
facts that led to the filing of the Petition 
were as follows; In Oivil Regular ‘No.7 
of 1938 of the Sub-Divisional Court of 
Paungde, the applicant and his wife 
obtained a decree against the respondent 
and his wife for recovery of ° possession 
of a piece of paddy land. bei g holding 
No. 109 of Mogyobyit Kwin, Paungde 
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Township, measuring 10°53: acres, That 
decree was - passed. on September 19, 1938. 
In execution of the .decrea the Sub- 
Divisional Oourt on October 19, 1938, passed: 
an:order for delivery of possession to the 
applicant and his wife. Effect-was given’ 
to this order by the proceseserver of the - 
Court executing the delivery warrant on 
October 28, 1938, by affixing a copy of 
the same on the land and by proclamation.’ 
by. heat of gong in the locality concerned. 
On November 24, however, the respondent 
and his men attempted to effect forcible 
entry upon the land in question, with the 
result that two days later, the applicant 
filed his petition in the Court of the Subs 
Divisional Magistrate for action under. 
s. 145, Oriminal Procedure Code. The 
bases of the application were that since-the 
execution of the delivery warrant issued 
by the Sub-Divisional Court, the petitioner 
had been in possession both in fact and 
in Jaw of the land in question, and that on 
November 24, the respondent and bis men 
attempted to effect forcible entry for the 
purpose of reaping the crops standing on 
the land. in consequence of which there 
was a likelihood of a breach of the peace 
concerning the land in question. On the 
day of the filing of the petition, the Sub- 
Divisional Magistrate passed a preliminary 
order directing the issue of a prohibitory . 
order to both parties and of notices to the’ 
respondent and his men to appear before 
him on November.29, and to put in. written 
statements of their claims as respects the 
fact of actual possession of the land. The 
prohibitory order was ignored by the res- 
pondent and his.men, who, in execution 
of their threat, went on reaping the ‘stande 
ing crops on the land, and it appears that 
by November 29, all the crops had been: 
reaped, | ' £ 
When the matter came before the Sube: 
Divisional Magistrate on November “99, 
arrangement was made to keep the Produce 
in the hands of the headman and a villager 
of Leusu village on their signing a ` bond 
for the production of 550 baskets of paddy 
when required.: The enquiry then. pro- 
ceeded inthe course of which each party 
contested the claim of the other as to the 
factum of actual possession and also as to’ 
who is entitled to reap the. crops. In the 
end, however, the learned Sub-Divisional 
Magistrate found it, in the circumstances 
of the case, impossible for him to come to 
any “rational decision as to which party . 
Were in actual possession of the crops and’ 
the land,” He, therefore, decided to proceed: 
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to act under s. 146 and appointed the 
Bailiff of hia Court “to take charge of the 
properties and to credit to the: Court all 
the moneys or proceeds of the lands.” 
Having passed that order, the learned Sub- 
Divisional Magistrate also instructed the 
-Bailif “to deduct incidental expenses re- 
garding cultivation, reaping, ete., from the 
sum realized.” The Bailiff not only carried 
‘out this instruction, but in his report of his 
aioe taken custody of the paddy and 
of his having sold the same, mentioned that 
he kad paid to various persons to whom 
various sums were due for such incidental 
expenses. It is quite clear that the pay- 
ments so made were unauthorized. It is 
aleo clear that the ` Magistrate's instructicn 
to the Bailiff to deduct incidental expenses 
regarding cultivation, reaping, ete, from 
the sum realized is quite improper, because 
although it appears to be common ground 
that the crops on the land had been raised 
by the respondent, the question as to who 
is entitled to the crops or to the possession 
of the crops could not arise separately from 
or independently of the main bone of con- 
tention between the parties, viz., who is 
entitled to the possession of the land. 
While the Sub-Divisional Magistrate ad- 
mitted that he was not able to decide the 
question concerning the crops he obviously 
had no right-to determine which of the 
parties was liable to defray the expenses 
of cultivation. 

In the face of the decree of the Oivil 
Court in favour of the applicant and his 
wife, the order of the Sub-Divisional Magie- 
trate referring the parties to the Oivil Oourt 
for the determination of their rights under 
8, 146 (1) is highly improper. So far as the 
land is ccncerned, it is absurd to think that 
the parties should again fight out in a Oivil 
Court the question as to who is entitled to 
the possession of the land which the Oivil 
Court had not only decreed in favour of 
the applicant and his wife but which the 
Civil ‘Court had already enforced by the 
execution of its delivery of warrant. When 
a decree is inter partes, it is immaterial 
whether the delivery of possession made 
under that decree is actual or merely 
symbolical: see Akhoy Mondal v. Basu 
Rai (1), in which it was laid down thatin 
a proceeding between the parties toa civil 
decree under s. 145, Criminal Procedure 
Code, the Magistrate could not go behind 
the decision of the Civil Court in the matter 
and could not ignore the decree even 


27 O WN 267; 78 Ind. Cas. 53; A TR 1923, 


) 
176; 370 LJ 256; 4 Or.L J 517. 
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though the Court passing the decree had 
no jurisdiction over the land and it was 
immaterial that the delivery of possession was 
symbolical only. Therefore in the enquiry 
under s. 145, there was only one conclusion 
possible for the learned Sub-Divisional 
Magistrate to arrive at with reference to the 
land, that is, that if was in the possession 
of the applicant on the date of the order 
passed under sub-s. (1). Even assuming 
that the applicant had been forcibly dis- 
possessed at any time after the execution 
of the delivery order of the Sub-Divisional 
Qourt, the first proviso to sub-s. (4) will 
operate in favour of the applicant, as such 
dispossession must have taken place within: 
two months next before the date of tke 
order under subes. (1). I hold, therefore, 
that as regards. tte land the learned Sub- 
Divisional: Magistrate's order is contrary 
to all principles of justice. My finding is 
the same as regards the crops or the pro» 
duce also. Where the decree-holder is put 
in possession of land, such possession 
includes the standing crops. The judg- 
ment-debtor cannot re-enter in order to 
reap and dispose of the crops which he had 
cultivated upon the land: see Aung Baw v. 
Tun Gaung (2). I respectfully adopt the 
observation of Chitty and Walmsley, JJ. 
in Atul Hazrah v. Uma Charan (3) : 

“Tt seems contrary to all principles of justice that 
a judgment-debtor should be allowed to retain pogses- 
sion againat his deoree-holder who has actually been 
given possession against him by a Civil Oourt and 
in a criminal proceeding, to assert that possession 
and by force of the order of the Magistrate, drive the 
decres-holder.........back to the Oivil Oourt for a 
further declaration of his righta." , à 

The order of the Sub-Divisional Magis- 
trate of Paungde dated January 17, 1939 
is set aside andin its stead it is ordered 
that the learned Sub-Divisional Magistrate 
declare that the applicant was at the date 
of the order under a. 145 (1), Oriminal Proe 
cedure Oode, in possession of the land, 
including the standing crops, and declaring 
the applicant to be entitled to possession 
thereof until, evicted therefrom in due 
course of law, and forbidding of all dis 
turbance of such possession until such 
eviction. The Sub-Divisional Magistrate 
will take necessary steps to call into the 
custody of the Court the net sale proceeds 
of the paddy (t.e. sale proceeds less the 
Bailiff's commission) and to deliver the 
same to the applicant. 

D. Order accordingly. 


(2) 3L BR 129, 
6 20 OWN 796; 33 Ind. Oas. 822; AIR 1916 
Oal. 339%; 17 Or. L J 182; 23 O L J655. 
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LAHORE HIGH COURT 
` Civil Revisicn Petition No. 192 of 1939 
: ‘ June 26, 1939 
mae A Ram LALL, J. 
PREM PARKASH SHARMA— PLAINTIFR-— 
— — PATITIONER 


ne versus , 

FEDERAL INDIA ASSURANCE Ov, LtD, 
-  DELHI- Daranpant—Rusponpent 

. Oontract—Contract of guarantee—Contract held not 


0 rantes. ‘ 
one eet clauses ın a contract between an in- 
surance company and its employee were as follows :— 
that he should get Rs. 125 per memsem as salary. 
Subsequent increment was to proportionate to the 
increase of business, the basis of calculation being 
one and half lacs. That he was expected to complete 
a business’ of Rupees one and half lacs during the 
first year which was to increase year by year with 
the expansion of organization : 
‘ Held, that this could not be construed asa con- 
tract” of antee. The securing of business was 
not a condition precedent to the accrual of salary. . 
“QO. R.P, from the decree of the Judge, 
Small Oause Oourt, Lahore, dated January 
I, 1939: 
--Mr. Mukand Lal Pwi, 
tioner.. - 
‘Messrs. Jogan Nath Aggarwal and A. N. 
Khanna, for the Respondent. 


“ Order.—Prem Parkash Sharma brought 
a suit for tke recovery of Re. 428 on account 
of salary due and house rent against the 
Federal India Assurance Company, Limited, 
ih the Court of the Small Oause Judge, 
Lahore. The allegation was that the plain- 
tiff, was appointed a Branch Secretary on a 
salary of Rs. 125 per mensem and that he 
was to get free residential quarters. He 
claimed that he worked with the defendant 
company from June 20, 1938, till Septem- 
ber 30, 1938, for which Rs. 416 was due 
as salary and he also claimed Rs, 20 
per mensem as house rent. Aiter giving a 
credit for the sum of Rs. 55 received he 
claimed a sum of Rs. 424, The defence wag 
that the plaintiff had been appointed a 
servant cf the Company on a salary of 
Rs: 125 a month subject to the condition 
that he- was to complete business of the 
value of Re, 1,50,000 during the first year 
aiid that as the plaintiff did not secure any 
business forthe Company, he is not entitled 
té'the‘dalary. So far ag the claim of house 
rent is concerned, it was stated—and there 
is hothins 
were available in the offices of the Oompany 
and these the plaintiff could have used if he 
had chosen to, The Judge, Small Cause 
Court, held that the contract ‘between tke 
_parties was that salary would‘only be paid 


for the Peti-. 


to the contrary—that quarters’ 
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if business to the extent of Rs, 1,50,000 
was secured during the first year and as 
this had not been done and as the claim 
for house rent was not admissible, the. suit 
brought was dismissed with cos A revise 
sion pstition has been filed by Mr. Mukand 
Lal Pari and the main contention raised 
is that on a proper construction -of the con- 
tract, there was no such condition precedent 
as has teen assumed by the learned Judge,. 
Small Cause Oourt before the salary- be- 
came due. The expectation of the employer 
that an employee will secure business is 
not an essential part of the contract but is 
merely a hope and had this not been Bo, the 
contract would clearly have been. expressed 
as a contract of guarantee. Relevant clauses 
in the contract are cls, (2) and (5) which 
are as follows :. 

“2, That he should get Rs. 125 per mensem -ag 
salary. Subsequent increment shall be proportionate 
to the increage of business, the basis of calculation 
being one and half laca. 

5. That he is expected to complete a business of 
Rupees one and half lacs during the first year 
which is to increase year by year with the expansion 
of organization.” ate } 

It appears to me that there ib consider 
able force in the contention of Mr. Mukand 
Lal Puri that this cannot be construed into 


a contract of gaarantee, If it be so construi’ 


ed, no salary will be payable if the agent 


or servant secured business to any extent: 


Short of Rs. one and half lacs, - Secondly, 
no salary could be found to be due till after 
tha expiry of the first year because it’ could 
not be known till the end of the year what 


was the amount of business secured ‘by this. 
servant. Thirdly, the word used is that he’ 


is expected to complete a certain amount of 


business, not that he is required to do 50. 


The securing of business for ‘the Oompany 
would depend party on the efforts of the 


employee and partly on-the facilities that ' 


the Oompany made available 
employee. In these circumstances 


to the 
it is 


difficult to find that the word ‘expected’. 


makes this contract into one of guarantee, 


It is, in my opinion, reasonable to construe’ : 


this clause to mean that this ‘amount of 
business to be secured by him has reference 
to the overriding ‘commission and the 
renewal Commission that he was to get on 
the business secured by him, and in this 


aspect, it is more inthe nature of induce. . 
ment to the plaintiff to enter into the service - 


_ of the Company. 


‘Then’ it was urged that there wag 
evidence which apparently (though not 


f 


clearly) the trial Judge believed to the effect ` 


that the Plaintiff had not done any work for 5 
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-the Company. There is thè statement of. 
the .plaintiff -himself and of his father 
. Oharanjiv Lal, P. W., No, 1, that the plaintiff 
- had been working for about two months in 
-the Head Office at Lahore doing organization 

work. If a-servant does not work or refuses. 
ta. work it is obvious that he is not entitled 
„tọ any salary-but. it appears to me to be 


. clear that this was not the position that 


the. Company ever tcok: up. “Exhibit D-1 
_is a receipt, for a sum of Rs. 120 granted by - 
“the plaintiff tothe-Company.,as part pay- 
ment of.the ealary forthe months of June 
apd July. Thiet ig dated August 18, 
1933 and it is clear -that up to: that date 
-the Company was not taking up the position ` 
that the. plaintiff wasa servant - who had: 
refused to work end therefore.was. not’ 
entitled to any. salary, After- Auguat-. 18, 
- there is evidence that the plaintiff went to- 
Ferozepore but: apparently he was .unsuc~ 
cessful-in securing any business for the, 


- Company. -There is- nothing to show that: 


he was not working for the Company ‘ill 
September 30,, 1938. In this view-of -the 
matter it appears to me that he is entitled: 

_ to salary at the rate of Rs, 125 per mensem , 
for three. months and ten days or- Rs.. 414 
in all.» Out of this he ‘has received Rs. 175' 
accouct of salary, therefore a sum of’ 

Rs, 241,is atill.due to him, -Lam in -agree- 
- ment withthe Oourt below that nothing is. 
due to'him on account’ of rent as, free resi» 
dential quarters were available to him And, 
theré is no evidence that he paid any rent. + 
these circumstances, I pass a decree for. 
Rs.‘241 in favour -of-the plaintiff and to. 
that exfent-accept this petition for revision., 
In view of the partial success, I “leave the 

parties to bear their owit costa throughout. 

Db. Petition partly allowed. 


ee 





cet PATNA HIGH COURT eo, 
<: Letters Patent Appeal. No. 12 of 1939 . 
~~ - Beptember.12, 1939 i 

> qo o. HARRIBS, ©. J. AND Eazi ALI, Je ooi 
BULAK- RAM AND. ANOTHER—DREBNDANTS 
yoh- `~ — APPELLANTS -> 


Tg -  . 7 47 persus: ' a, 
; GANGA -BISHUN CHAUDHURI— 


PLAINTIFF—RESEONDENT aor 
Bpecific Relief, Act (I of 1877), 8, 39—Suit for 
uration: that! document is void—Prayer | for 
aa aya bi apan gah whether can: order 
_ canceblat without su yer. : : 
. “A plaintiff mesy bring E enit for a declaration 
thàt à document is- void: ‘without seeking its can- 
“cællation, and 
though there is no prayer for it, to order the 
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dosument to be delivered ap and cancelled, The: 
wording of s. 39, Spécifio Relief Act, suggests that’ 
the Court may order cancellation, though there is 
no, specific prayer for it, Kattiya Pillai v. Rama- 
svami Pillai O) 'and, Kalu Ram v., Babi” Lal (9), 
relied on.” - ee j 4 ia i 
“A suit for a doolarātión o that 8 ner ma 

. purporting to. haye, m, executed by the- 
Pinti, kaeh 0 forged ddoument and of no legal 
effect, and "alo for-an injanction ' restraining the 
défendanta from eyer enforcing “their supposed’ 
rights under such. document,:can,"bé treated as’ a 
stit- for,,.2 declaration simpliciter under B., 39, 
Specific Relief Act, inspite of “the prayer for “an” 
injunction andthe Oourt can in its discretion 
order the document to be delivered up and cancel- 


L. P. A,‘from & decision of the Hon'ble’ 
Mr. Justice 8. P. Varma, dated February 


10, 1939. 


Messrs. 9. Mehdi Imam, Baldeva Sahay, 
and. T. K. Prasad, for the Appellants. l 
“Messrs. B, N. Mitter , and Ajit Kumari 
Mitter, for, the Respondént,, | 

Harries, C. J-—This is 
Patent -Appeal from a judgment 
Varma, J.,in a second appeal. 

“The plaintiff-respondent brought a Buit’ 
in the Court of the Munsif for a declara-- 
tion’ that. a certain mortgage, purporting 
tó. have ‘been, ‘executed by him, was a 
forged document and ofno legal effect. He 
also prayed for an injunction restraine 
ing the defendant from _ever enforcing’ 
their supposed’ rights ‘under such docue 
ment. The learned Munsif came to the 
conclusion that the mortgage was a genuine 
one and dismissed the suit; but on appeal, 
the lower Appellate Oourt held that the: 
document was a forgery and granted the 
plaintiff the declaration sought for and the 
injunction, The defendants preferred a 
second appeal to this ‘Oourt, but that 
appeal was dismiased: with costs by 
Varma, J. hence this Letters Patent 
Appeal: i ` 
| Tt has been strenuously argued on behalt 
of the defendant-appellants by Mr. Mehdi” 
Imam thst the decision of the- learned 
Single’ Judge cannot be sustained. It ig 
argued that the learned Single Judge. 
treated this suit as one under s. 42 of tha. 
Specific Relief Act. It is said that it was‘ 
not a suit falling within that section and 
consequently it should have ‘beén dismiss- 


a Letters! 
of 


Stress has been- laid upon the form of 
reliefs sought by the plaintiff, and it is 
necessary to set them out ain extenso, The 


reliefs were: , B As 
:“(1): On determining the above fact it may be, 


if he does so, it is open tọ.the.Court- held. by. the Qouzt that the fraudulent, martgego, 


1935, has never been executed 


bond dated July 10, 
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by -the plaintiff and the - aforesaid fraudulent deed 
forged, fraudulent, illegal and without exchange 
of equivalence and which is and cannot be bind- 
ing upon the plaintif end on his property. 

9) .After determining the Relief No. 1 tha 
defendants may be prohibited for ever by issuing an 
order or-injonction to enforce the ssid fraudulent 
mortgage bond. 

(3) The costs of this suit with interest till the 
date of realisation may be awarded to the ‘plaintiff 
against the person and property of the defendante, 

(4) Any other reliefs, besides the above to which, 
in the opinion of the Court, the plaintiff be deemed 
entitled, may be awarded to the plaintiff, 

As pointed out by Varma, J. the transla 
tion of the reliefs is not very. happily 
worded but there is no difficulty in under- 
standing tke nature of the reliefe sought. 

The first relief ie clearly for a declara- 
tion that a certain mortgage bond was a 
forged dccument creating no rights whut- 
ever’ inthe property alleged to have 
been, mortgaged. In short, itis a prayer 
for a declaration that the mortgage was 
null and void and not binding upon the 
plaintiff or his property. 

It has been contended by Counsel for 
the appellants that such a declaration 
cannot be sought under s. 42 of the Specific 
Relief Act. That section provides that- 

“Any person entitled to any legal character, or 
toany rightas to any property, may institute a 
suit inst any person denying, or interested to 
deny. his title to such character orright, and the 
Court- may in its discretion make therein a declara- 
tion that he is so entitled, and the plaintiff need 
not, in auch suit, ask for any further relief... ..” 

The argument for the avpellants is that 
what the plaintiff was asking for in this 
suit wasnot a declaration that he was 
entitled to a legal character to any right 
in property but rather a declaration “that 
a. certain instrament was null and void. 
On behalf of the plaintiff-respondent it is 
said that what the plaintiff is really asking 
for isa declaration that he is the owner of 
the property alleged to have been *mort- 
gaged free-of all encumbrance. In both 
tbe Oouris -below and before the learned 
Single Judge, the case seems to have been 
argued as a case under a. 42, Specific 
Relief Act. It is unnecessary to consider 
whether or not this deolaration can properly 
be brought within.s, 42 of the Specific 
Relief Act because clearly it can be a 
claim fora declaration falling within s. 39, 
Bpecific Relief Act. This latter section 
deals with suits for declaration that docu 
ments are void or voidable. Section 39 ig 
in these terms: 

“Any person against whom a written instrument 
is void or voidable, who haa reasonable apprehension 
that such instrument, if left outstanding, may cause 
him sericus injury, may soe to have it adjud 


void. or voidable; ‘and the Court may, in its dis- 
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cretion go adjudge it and order it to be delivered 
up and cancelled..... ..” 


The declaration prayed for in this suit 
is, aa 1 have said, in effecta declaration | 
that the mortgage bond is forged and 
fraudulent and void, It is, therefore, a 
decleration falling within. the ambit of 
8. 39, Specific Relief Act, It has been 


‘argued, however, that the suit cannot be . 


regarded as a anit seeking a declaration - 
under a. 39 of the Act. because consequene 
tial relief for an injunction was sought 
and no consequential relief by way of »a- 
cancellatior of the document is prayed for. 
A plaintiff may bring a suit for a declaras ' 
tion that a document is void without seeking — 
its cancellation, and if he does so, it is open 
to the Court though there iano prayer for 
it to order the document to be delivered 
up and cancelled. ‘The wording of the 
Section suggests that the Oourt mav order 
cancellation, though there is no specific’ 
Prayer for it. This has been expressly held 
in a Division Bench case, Kattiya Pillai 
v. Ramaswamia Pillai (1) and in a Full- 
Bench case of five Judges, Kalu Ram v. 
Babu Lal (2). At p. 820 of this latter 
case, the learned Judge observed :— 
“The ilinetrations to the section make it obvious 
that the relief is available even to persons other 
than parties to an instrament, and in respect of 
both void and voidable instrumenta. It is equally 
clear that a plaintiff need only ask for the instru- 
ment to be adjudged void or vuidableand need 
not in express terme ask for it to be delivered 
up and cancelled. Even though no relieffor can-. 
collation is asked for, a Court may grant cancella-. 
tion aleo, But this does not prevent a plaintiff 
from also asking in express terms a relief for ita 
being delivered up and cancelled, {fhe feels that 
having it merely adjudged void or voidable would 
not be adequate for his purpose.” 
In the present case there is in substance 
a prayer that this document be declared 
void. The consequential relief asks for, 
namely, an injunction is not a very appro» 
priate and satisfactory relief, and in my 
view itis unnecessary to grant the plaint- 
iff an injunction. Even ifthe plaintiff had 
only applied for a mere declaration, it 
woold still have been open to the Court 
to order this dcsument to be delivered up 
and cancelled. The suit can be treated 
as a suit for a declaration simpliciter under 
8.39 and tha Court can in its discretion 
order the document to be delivered up and 
cancelled, | 
$08; 119 Ind, Cas, 35; (1929) 
Mw Neg. 30 LW 584; 56 M.L J 394; Ind. 
. 667 cane = 
Ba, EA Ala aip 820; 139 Ind. Cas. 32; (1982) A 
LJ 684; AIR 1039 All. 485; Ind, Bul. (1933) 
All, 518(F B). R : 
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The findings of the lower Appellate Gourt 
are clear, that this document isa forgery 
and is, therefore, void. It is atill in the 
hands of the defendants and the plaintiff 
must have a fear that it may be used 
against him. In those circumstances, it 
appears to me that this is a case where 
the plaintiff - should not only have his 
. declaration but the defendants should also 
be ordered to deliver up the document for 
cancellation. -The document was required 
by law to be registered, and accordingly 
notice must be sent to the Registrar of 
the cancellation of the document. 

The result, therefore, is that this appeal 
Bubstantially fails. It is true that the 
learned Single Judge upheld both the 
declaration andthe injunction, and I am 
of opinion that the remedy by way of 
injunction is inappropriate, However, in 
.the exercise of the discretion of the Court, 
I am of opinion that an order calling upon 
the defendants to deliver up this document 
for cancellation and that it should be 
cancelled upon delivery, should be substitut- 
ed for the injunction. The form of decla- 
tation will remain and the order as to 
cancellation substituted for the injunction. 
With that variation this appeal is dismiss- 


It was argued by Mr. Mehdi Imam that 
as the decree was being varied to some 
extent the appellants should not be made 
to pay the costs. “There is no merit what- 
soever is the appeal and as it has been 
held that the defendants are holding a 
forged document, I see no reason whatsce 
ever for depriving the respondent, who 
has substantially succeeded of his costs in 
this Court. The respondent will, therefore, 
have the costs of this appeal, 


_ Fazl All, J.—1 agree. 
B, , Decree varied, 


LAHORE HIGH COURT 
Civil Revision No. 393 of 1939 
. April 21, 1939 
Tek CHAND AND ABDUL RasHip, JJ. 
GANESH DATTA AND aNoTaBR— 
Darenpsnts— PBTITIONERS 


. ; versus 
-MODEL TOWN SOOIETY, Lro.—DzcrEn 
HOLDER AND OTHHRS—RaAsPON DENTS 
Civil Procedure Oode (Act V of. 1908}, s: 144— 
Sale confirmed but subsequently set aside—Applica- 
tion by dudgment-debtor for mesne profitas whether 
comes under s. 144. ‘ 
Bection 144, Civil Procedure Code, contemplates 
festitution, where, and in go far as, a deoras- hag 
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been varied or reversed. An order of the execut- 
ing Oourt confirming the sale, which is subsequent- 
y set aside does not amount to a decree, and, 
therefore, an application for mesne profits payable 
in consequences of that order cannot be made 
under s, 144. Ram Ratan Prasad v. Banarsi La! 
(1), relied on, 

_ ©. R. case referred by Tek Ohand, J, 
in O. R. No. 10 6 of 1938, dated February 
28, 1939. 


Mr. Labh Singh, for the Petitioners. 


Messrs. Manohar Lal Sachadeva, J. G. 
Setht and Girdhart Lal, for the Respond- 
ente. 


Tek Chand, J.—This is an appeal from 
the order of Mr. Joshua, Subordinate Judge, 
Lahore, dated August 30, 1938, passed in 
an application purporting to be under 
s, 151/144, Oivil Prccedure Oode, presented 
by the sons of the deceased judgmente 
debtor, for mesne profits at Rs. 50 per 
mensem from July 3, 1936, to the date of 
the application (April 21, 1938) and such 
further date on which possession of the 
property in dispute is handed over to them. 
The relevant facts are that on March 22, 
1933, the Mcdel Town Society obtained a 
decree for Rs. 12,000 against Rat Sahib 
Jinda Ram, carrying future interest at 9 per 
cent. per annum. In execution of this decree, 
the judgment-debtor’s house was sold by 
public auction to Mr. A. R. Davar on April 
15, 1935. On May 22, 1936, the sale was 
confirmed by the executing Gourt and on 
June 8, 1936, the sum of Ks. 7,834-8-0 out 
of the purchase price was paid to the 
decree-holder (Model Town Society). The 
usual sale-certificate was issued in favour 
of the auction-purchaser (Mr. Davar) and 
he obtained possession of the house on 
July 3, 1936. In the meantime, the judg- 
mentedebtor had appealed to the High 
Court against the order of the executing 
Court confirming the sale. This appeal 
was accepted by Jai Lal, J, sitting in Single 
Bench, on December 8,1936. He set aside 
the execution sale in favourof Mr. Davar 
and ordered that the house be re-sold. The 
auction-purchaser, Mr, Davar, preferred an 
appeal under cl. 10, Letters Patent, but 
the appeal was dismissed by us on May 
21,1937. On April 21, 1938, the sone of 
the judgment-debtor, who had died in the 
meantime, presented an application in the 
executing Oourt under s. 151/144, Oivil 
Procedure Ocde, praying that the auction- 
purchaser be directed to pay them mesne 
profits atthe rate of Rs. £0 per mensem from 
July 3, 1936, to the date of the applicas 
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tion and, till buch further date on which 
‘possession was delivered to them.., The exe 
Cuting Court has allowed the ‘application 
‘in‘part and granted the applicants Re. 120 
only as mesne profits. It: further ordered 
that thé amount be not paid to them, til] 
the final determination of the claim of the 
auctionepurchaser aga‘nst them for com- 
pensation for improvemenis, alleged to 
have been effected by him during the 
period that he was in possession of the 
house. From this order, the applicants 
-have appealed praying thatthe amount of 
“mesne profits allowed by the lower Oourt 
be enhanced. 

A preliminary objection is raised on 
-behali of the contesting, respondent, Mr. 
Davar, that, this order of ihe lower Coutt is 
not appealable. In our opinion, this objec- 
tion is well founded and must. succeed. The 
„application in the lower Oourt purported 
to be one under ss, 151/144, Civil Procedure 
Code. It is obvious, however, that s. 144, 
is-inapplicable to the facts of this case, and 
. the applicaticn could not have been made 
under it. That section contemplates resti- 
tution, where, and in so far as, .a decrée 
has been varied or reversed. Admittedly, 
the order of the executing Court confirme 
-ing the sale, which was set aside by Jai 
Lal, J. did not amount to a decree, and, 
‘therefore, the application for mesne profita 
payable in. consequence of that order could 
-not possibly be made under s. 144; Ram 
Ratan Prasad v. Banarsi Lal (1). The 
application was one made under s, 151, 
Civil Procedure Code, and ‘against an order 
passed . under that section, no appeal lies 
a the Code, 

ust, therefore, be upheld. We, however, 
gran the prayer of Oounsel for "the petis - 
-tioners and treat the memorandum of appeal 
as‘a petition for revision. 

On the merits, the revision is without 
„any substance. The applicants claim mesje 
| profits frcm July 3, 1936, when Mr, Davar 
: was putin possession of the house, till the 

-date when he actually surrendered it. There 
_ig-a dispute between the parties as to the 
, latter date. But assuming that the appli- 
cante’ contention was correct that Nr. 
„Davar did nọt -give up possession till June 
1, 1938, when the Louse was resold to the 
. Mcdel Town Sociely, the total period for 
r which meene profits are payable would be 
pearly 23 months (July 3, 1936, to May 3], 
- 1938). The lower Court has ` assessed the 
mesne profits at Rs. 40 per mensem, but 

' (tY 9 Pat. €85; 122 Ind, Oas, 589; AIR 1980 Pat. 

“200; 11 UPLT 156;. Ind, Rul, (1980) Pat, 937, 
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the petitioners laa. at Rs. 50 per mensem. 
Even at this latter rate, the total amount 
due according to the applicants’ own show" 
ing, comes to Rs. 1,150. But on June’ 8; 
1936, the sum of Rs. 7,834--0; Gut of thé 
purchase price paid by Mr, Davar, was re> 
ceived in the judgment-debtor’s account by. 
the decreesholder, Model Town’ Soziety, and 
this amount remained pee the. Society. till 
December 23, 1937, i. e., for 18° and‘ half: 
months approximately. "Barin this period, ` 
the judgment- -debtor benefitod by the cessá> 
tion of interest at 9 per cent, on Rs. 7,834-2+0 
as allowed in the decree. This benefit he ia 
bound to restore to Mr. Davar. If to this 
is' added the sum of Rs, 120, allowed b 
the lower Court, the judgment-debtor h 
received much more'thah the amount cläim-e 
ed by him as mesne profits, His sons, there* 
fore, are not entitled ‘to receive anythin 
more from Mr. Davar, Indeed, if he ha 
preferred a ‘counter-petition for’ revision, we 
would have been constrained to reduce ~ the 
amount allowed by. the lower Court; but 
as no such petition has been préferréd by 
him we would leave the order td’ stand, 
The petition for revision ‘fails and is dig- 
missed, In the circumstances, Parties are 
left to bear their own costs. ` 
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“ Becond Appeal No. 672 of 1937“ 
January 31, 1939 os a 
MosaMMAD TEMAIL, J. E 
HARI RAM— —PraTNrIng—ApPsttane 3 


. MUNSHI SINGH— Daran AND ANOTEDR, 
—PLAINTIFF—RRSPONDENTS-* 

Transfer of Foi Act (IV. of 1882), -z. 101—. 
Sutt on mortgage -by subsequent morigagee = Erior 
mortgagee who purchased equity of at bg ang - 
in possession of property morari part $ 
mortgagee, if can nia ri to ior’ 
encumbrances, without rian them- Prior mort- 
gagee, whether, can remain in ‘possession until prior 

mortgages are redeemed 
ere ina suit on mortgage by the `subsequent 

mortgagee, the prior mortgagee who has purchased 
the equity of redemption and is in possession of 
the property, is also made a party, the subsequent 
mortgagee can séll the property mortgaged to him 
subject to-the prior encumbrancés under the ears ` 
lier mortgages without redeeming them. The prior - 
mortgagee is, however, entitled to remain in ‘pOBe 
session until the prior mortgages are redeemed ` 
_irrespective of the question ' of limitation,- 

(Oase-law discussed.) : 

‘8, A. from thè decision of the Addi- 
tional Oivil Judge, Muzaffarnagar, datad- 
_ January 27, 1937, 


a 
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Mesers. Panna Lal and Jagnandan Lal, 
for the Appellant. 


Mr. N. C. Vaish, for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit brought for the 
enforcement of a mortgage dated Novem- 
ber 29, 1930, executed by Bhartu in favour 
of the plaintif. Munshi Singh was impleaded 

.in the suit asa defendent as on May 20, 
1932, he had purchased the mortgaged pro- 
perty in execution of a simple money 
dearee No. 726 of 1930. The suit was 
resisted- mainly by Munshi Singh who 
pleaded inter alia that the mortgaged pro- 
perty could not be sold without his mort- 
geges being paid first. The trial Court 
decreed the suit. On appeal the learned 
Civil Judge modified the decree of the Court 
of first instance and directed that the plain- 
tiff shall not be entitled to sell the morte 
gaged property in suit unless and until he 
pays the money due to Munshi Singh under 
the prior mortgages standing in favour of 
Munshi Singh, The plaintiff tas preferred 
an appeal from the decree of the Oourt 
below. It is contended that the view of 
law taken by the Court below is erroneous 
‘and that the right ‘to redeem enjoyed by a 
subsequent mortgagee is aright which can 
be exercised only at his option and at will. 
He cannot be forced to redeem against his 
will. . It appears that there are three morte 
gages standing in favour of Munshi Singh. 
The firstis a usufructury mortgage dated 
May 3, 1909; the remaining two are simple 
mortgages dated July 22, 1925, and May 4, 
1926. Munshi Singh by virtue of his posses- 
sory mortgage has been in possession of the 
property ever since 1909 and since he pur- 
‘chased the equity of redemption in execu= 
tion -of a simple money decree he has 
‘become: full proprietor of the property 
Bubject to certain obligetions under the 
mortgage dated November 29, 1930, in favour 
of the plaintiff. i 
` A large number of authorities have been 
cited by the learned Counsel on behalf of 
the parties. Before examining the Oase law 
I proceed. to consider the statutory provi- 
sions on the subject. It is not disputed that 
the plaintiff is a subsequent mortgagee and 
his mortgage is the last in point of time. 
It is open to a subsequent mortgagee to 
redeem -a prior: mortgagee. It is also open 
to him to sue‘for foreclosure or for sale 
without making “the prior mortgagee 4 
party’ to the ‘suit. Nor is it necessary fcr a 
pulsne mortgagee to implead a prior mort 
gageo in-a suit to redeem a subsequent 
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mortgagee : see Ò. XXXIV, f. 1; Explanae 
tion. In the present case, however, the prior 
Mortgagee is a party and the question is 
whether itis permissible for the plaintiff 
to sell the properly mortgaged to him sub- 
ject to the prior incumbrances under the 
earlier mortgages without redeeming those 
mortgages, Section 101, Transfer of Próe 
perty Act, provides : ` 
“Any, mortgages of or person having a oharge 
upon, immovable property, or any transferee from 
such mortgagee or charge holder, may purchase or 
otherwise acquire the rights in the property of the 
mortgagor or owner, ag the case may be, without 
thereby causing the mortgage or charge to He 
merged as between hims and any subsequent 
mortgagee of or person having a subsequent charge 
upon the same property and no such subsequent 
mortgegre or charge holder shall be entitled to 
foreclose or sell such property without redeeming 
the prior mortgage or charge, or otherwise than 
subject thereto.” N A 
It will be observed that under the first 
part of the section, the prior mortgagee, 
namely the respondent, can set up his prior 
mortgages as a shield against the subseo 
quent mortgagee and the mere fact that 
the equity of redemption has been pur 
chased by the respondent will not be deemed 
to extinguish the mortgages in his favour. 
Even if some of the mortgages are barred 
by limitation, the prior mortgagee can 
insist on their being paid by the subsequent 
mortgagee if the latter wants to dispossess 
him. The. latter part of the section deals 
with the right of the subsequent mortgagee 
and the section provides that’ the subsee 
quent mortgagee shall not be entitled to 
sell such prcperty as is mentioned. under 
the earlier part of the section without 
redeeming the prior mortgage or otherwise 
than subjectthereto. It has been contend- 
ed by the learned Counsel for the appellant 
that the law provides two alternatives for 
his client. The one alternative is to redeem 
the prior mortgages and the other is to sell 
the property subject to those prior morts 
gages. It is contended that the Oourt below 
bas erred in limiting the right given to 
the subsequent mortgagee under thé 
section by directing him to redeem the 
mortgages, Several cases have been cited by 
the learned Counsel in support of his cone 
tention. In Chinnu Pillai v. Venkatasamy 
Chettiar (1) it was held : fv te 
“Where a prior mertgagee sued for sale on his 
mortgage without making a puisne mortgages a 
party to the suit ‘and obtained a decree and in 
execution of the decree property was sold’and pira 
chased by a third person, the puisne mortgages ia 
entitled to sue for sale on’ his mortgage subject tọ 
(D 40 M 17; 34 Ind. Oas. 507; A I R 19i7 Mad. 
a7. 30M L J 847; (1916, 1MWN 245; 19 MLT 
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-e the prior mortgage “afters making. the : purchaser a 
: party to the suit,” air, COTE 
‘he principle laid-. down. in ‘this - case 

helps the contention of learned“Oourisel for 
-the appellant, but this ruling.is prior to 
the Transfer of Property (Amendment} Act 
of 19.9 when the presents, 10! of the Act 
was enacted, In Sarju Kumary. Dwarka 
Prasad (2) it was held that the*subsequent 
:mortgagee on the foot of the mortgage of 
-1918 could sell the mortgage property 
“subject to the mortgage of 1895, that the 
only right obtained by the prior mortgagee 
was aright to the security furnished by 
the mortgage of 1895, that he could not 
‘insist où being paid and that he must 
‘allow the property to be sold subject to the 
mortgage in his favour. In that case, like 
ithe present, the prior mortgagee insisted 
that his mortgages must be redeemed 
before the’ property mortgaged-icould be 
‘sold. This contention did not find: favour 
“with the Bench deciding that case. Here 
“again s. 101 of the present Act was not 
‘considered as the suit was instituted prior 
‘to the passing of the Amendment Act, The 
‘facts in Lachmi Narain Das v. Hirdey 
‘Narain (3) are distinguishable and do not 
‘help the plaintif. Im that case the sub- 
sequent mcrtgagee purchased the mortgag- 
‘ed property in enforcement of his mortgage 
‘and obtained possession of it. The prior 
‘mortgagee brought a suit on the basis of 
‘his mortgage without impleading the subse- 
‘quent mortgagee and obtained a decree 
‘thereon. “Only formal -possession by virtue 
‘of his purchase was given to the prior 
‘mortgagee. He thereupon brought a suit 
for possession against the defendant (sub- 
‘sequent mortgagee) offering the defendant 
an opportunity to redeem the plaintiff. 
‘The suit was dismissed on the ground that 
the mortgages in favour of the prior mort- 
gagee were time-barred and that they 
could, be set up as a shield only against the 
subsequent mortgagee for defensive pur 
poses and could not be the basis of a suit 
after the expiry of the time allowed for the 
enforcement of the mortgage. That ruling, 
therefore, is no authority for the proposition 
advocated by the learned OCouneel. In the 
Full Bench ‘case ‘in Debendra Narain Roy 
Y. Ramtaran Banerji (4) it was held ; 

‘ “A puime mortgagee is entitled to a sale of the 
property secured ‘by his mortgage subjeob- of the 
Tights of the firet mortgagee even if the property 
has been ‘sold’in execution of a decree obtsined by 
(3) (1929) AL J 499; 119 Ind. Oas: 507; Al K 
1959 All. 06; Ind. kul, (1929) ALL 1035, 

' (3) 24 A-L F 65l; 97 Ind. Cas. 4; A IR 1926 


420. aie 
(4) 30.0500; 70 W N766 (FB), 4 
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the first mortgagee in & euit to which the puiane 
mortgages was not a party.” 7 ot 
This case no doubt helps. the plaintiff 
but this -was also before the passing of the 
Amendment Act. In Salig.-Ram.v,. Jangjit 
Bahadur Singh (5), Srivastava’ dnd Zisrul 
Hasan, JJ. had to interpret*s. 101 of the 
present Act. The learned Judges held that 
“this section allowed two alternative courses to 
the subsequent mortgagee, namely either to redeem 
the prior mortgage, or to take the property subject 
to that mortgage. The words ‘or otherwise than 
subject thereto’ refer to the second eventuality 
mentioned in the section, namely that of the sub- 
sequent mortgagee trying to sell the | Property and 
not to that of his seeking foreclosure. No doubt a 
subsequent mortgagee who has obtained a decree 
for sale can avail himself of the two alternatives 
„provided for in the second, namely he can either 
‘redeem the prior mortgage or sell the property 
subject to that mortgage.’ 


This case goes the whole length in supe 
porting the contention put forward by the 
learned Coungel for the appellant. The learn- 
ed Oounsel for the respondent has relied-on 
several cases of this Court in support of the 
decree of the Oourt below. All of these 
cases were.instituted before the Transfer of 
Property Amendment Act came into force,: 
see Manohar Lal v. Ram Babu (6), Sarda 
Prasad v. Kanhaiya Lal (7) and Phul 
Chand v. Surjt (9), It is possible to dis 
tinguish the tacts of some of these cases, 
but it appears to me unnecessary to do 
Bo because the present s. 101,- Tranefer 
of Property Act, has prescribed -the proce- 
dure to be followed by a ‘subsequent 
mortgagee who brings a suit for the 
enforcement of his mortgage. - There is no 
doubt that before the passing of the Act, 
there was considerable amount of conflict 
of judicial opinion on this point.. The 
section apparently was enacted to clarify 
the law and to lay down the correct pros 
cedure to be followed in future. Under 
these cicumstances, the- earlier authorities 
do not furnish a true guide to.the Courts. 
I am bound to interpret the law as it stands 
at present, and in my opinion, the plaintiff 
cannot be compelled to redeem the earlier 
mortgages as directed by the Uourt below, 
Learned Counsel for the respondent con- 
tends that his client ıs likely to suffer if the 
property is allowed to be sold subject to 
the earlier mortgages. He apprehends that 
the plaintiff will redeem only the usufruc- 
tuary mortgage and will not redeem the 
Bubsequent mortgages which have become 

044 I R 1935 Ouch 411; 155,.Ind. Oas. 498; (1935) 
0 N 684; 11 Luck. 270; 7 R O 595, 

(6) 34 A 323; 14 Ind. Oas. 674;9 ALJ 323, `, 
a (1933) AL J 934; 145 Ind. Oas. 830i; AIR 1938 


-'412;-6B A 53: : 
1 (8). A IR 1933 All, 457; 74 Ind, Oas, 684. 4 


4 


194) 


time-barred,- This apprehension, in ‘my 
opinion, is not well-founded. It is settled 
law that a-pricr mortgagee who has pur- 
chased the equity of redemption is entitled 
to remain: in. possession of the property 
until the subsequent mortgagee has redeem- 
ed the prior mortgages irrespective of the 
question of limitation. 
‘Ram Lal (9) at p. 662 
. Kanhaiya Lal, JJ. observed: 
“The shield of a subsequent mortgagee who ac- 
uires the right of a prior mortgagee is esseitially 
ifferent in character from the shield of a mort- 
gages who acquires the rights of a mortgagor. The 
former can protect himself so long as the rights 
under the earlier mortgage subsists In the case of 
the latter, his rights as a mortgagee merge in those 


Lindsay and 


of the mortgagor, or remain in suspense, as it were; f 


till they are needed for purposes of defence. So* 
long as he represents the rights of the mortgagor, 
he is not affected by any question of limitation for, 
88 pointed out in Lazman Ganesh v. Mathurabat 
(10) at p. 372 he cannot be required to sue for the 
recovery of the money due on his mortgage from his 
own property. Indeed, being both the mortgages 
and the mortgagor, he cannot have any cause of 
action ggamst him.” 

There are several other authorities to the 
same effect. Itis manifest therefore that 
the respondent has nothing to lose if the 
properties in suit are allowed to be sold 
subject to the prior mortgages. The prior 
mortgagee will not be distarbed in his pos 
session unless all the prior encumbrances 
have. been fully satisfied by the plaintiff, 
the subsequent mortgagee, or his represen- 
tative. The procedure which, in my opinion, 
should be followed ag adopted in the Full 
Bench cage reported in Tota Ram v. Ram 
Lal (11). In that case a third mortgagée 
kept in his own hand a part of the morte 
gage money in order to pay off the firat and 
second mortgages but paid only the first 
mortgage, Thesecond mortgagee brought a 
‘suit to enforce his mortgage. It was held 
that the third mortgagee was subrogated to 
the position of the first mortgagee and he 
was allowed to sell the property subject to 
the charge created in favour of the prior 
mortgagee. It is not possible to dispose of 
this appeal finally because the Oourt below 
has not determined the amount due under 
the mortgages of May 3, 1909, July 22; 1925, 
‘and May 4, 1926, I therefore remit the 
‘following issues to the lower Appellate 
Oourt : What is the exact sum due undér 
the mortgages dated May 3, 1909, July 22, 
1925 and May 4, 1926, for which’ the pro. 

(9) 44 A 659 at p.662; 75 Ind, Oas. 472; A IR 1922 
All 334; 20 A L J 596, i 

(10) 38 B 3u9at p. 373; 33 Ind. Oas. 131; A I R1914 
Bom, 25; 16 Bom. L R 38., , í 
. g) (1932) A LJ 637; 139 Ind. Oas, 107; A I R 
1933 ALL 489; 54 A 897;' Ind, Rul. (1933) AU, 524 (P B). 
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perty:in suit is liable: The interest should 
be caléildtéd up to the-date of delivery of 
possession tinder the auction salein favour 
of Munshi Singh. The parties shall be 
allowed to produce fresh evidence. The 
finding should be returned within two 





months. The usual ten days shall be 
allowed fcr,.ob jection. 


s, Issue remitted. 


.PATNA HIGH COURT 
Appeal No. 345 of 1938 
August 10, 1939 
HARRIBS, O. J. AND Faz ALI, J. 
BISHIJN SINGH—JUDGMENT-DEBTUR 
—APPBLLANT 


3. versus 
PALAKDHARI SINGH AND anotane— 
“DROREB-HOLDERS— RESPONDENTS 
Bihar “Money-lenders (Regulation of Transactions) 


. Act (VEIT of 1939), a, 13—Applicaiton undere. 16, 


Behar Money-lenders Act (III of 1938) rejected— 
During pendency of appeal to High Court, Amending 
Act coming into force—S, 13 of Amending Act applies 
—Practice—Precedent— Federal Court. ; 

Where during the pendeacy of an appeal to the 
High Oourt against an order rejecting an applica- 
tion under s. 16, Bihar Money-lenders Act of 1938, 
the Amending Act of 1939 has come into force, 
8, 130f the Amending Act applies to the appli- 
Cation: The fact that after salen of application 
‘under s. 16 nostay was orde. and sale took placa 
makes no difference and does not affect rights of 


“parties in appeal Shyama Kant Lal v. Rambhajan 


Singh (2), appled. 
High Coar is bound to follow the Federal Oourt 


“decision and to give éffect to 1t. 
`~- A, from the original order of the Sube 


Judge, Muzaffarpur, dated November 21, 
1938, a re . 
Mr. T. N. Sahi, for the Appellant. 


Mr. A. N. Lal, for the Respondents. 


Harries, C. J.—This is a judgment- 
debtor's appeal from an order of the learned 
Subordinate Judge of Muzaffarpur allowing 
in part the judgment-debtor’s application. 
Io bis application, the juigmentedebtor 
prayed that the Oourt should convert the 
decree into a decree for instalments under 
s. 15, Bihar Money-lenders Act, 1933, and 
value the judgment-debtor's property 
under s. 16 of that Act. Toe learned 
Subordinate Judge was prepared to grant 
instalments provided the judgment-deptor 
paid a sum of Rs 3,000 within a week. Tne 
learned SabordinateJ udge, however, did not 
indicate what the further instalmsnta 
would be if thissum of Rs. 3,000 was paid. 
With regard to such part of the application 


isn 


as was concerned with- s. 16, Bihar Money- 
lenders Act, 193, the learned Subordinate 
Judge was of opinion that this section was 
repugnant to the general law, and accord- 
ingly could not be enforced. The learned 
Subordinate Judge was in fact following a 
decision of tbis Oourt, namely Vishwanath 
Narayan Singh v. Harihar. Gir (1). The 
judgment-debtor failed to pay the sum of 
Rs. 3,000 within the stipulated time, and 
accordingly the whole of the property was 
put up for sale and was purchased in the 
main by third parties though a small 
Porticn was purchased by the decree- 
holdeis. Against the order of the learned 
Subordinate Judge dismissing the applica- 
tion in so far as it was concerned 
with a 16, Bihar Money-lenders Act, 
1938, the judgwent-debtor -as appealed 
to this Court. The only point for cone 
sideration is whether or not s. 13, Bihar 
Money-lenders (Regulation of Transactions) 
Act, 1939, bas any application to the case, 
Section 16, Bihar Money-lenders Act, 1933, 
is in these terms : 

“(1) When an „eplan is made for the execution 

of a decree posred in respect of 8 loan or the 
interest on a by the sale of the odament a debtor! 8 
property, the Court executing the 
notwithstanding anything to the pah pape, 
in any other law or in anything having the force of 
law, hear the parties to the decree and estimata 
‘the value of such property and of that portion 
of such property the proceeds of the gale of 
bene it considers will be sufficient to satisfy the 
` aecree: 

aS that the Court may order the whole 

porty of the judgment-debtor to be sold if it is 

Pa tiofi that by reason of the nature of such pro- 
perty or any other epeois circumstances such pro- 
y cannot reasonably and conveniently be sold 


part 

(2) Any person aggrieved by an order passed 
under sub-s. (I) may appeal tothe Oourt to which 
appeals from the Oourt executing the decree ordinarily 

e.” 


Section 17, which followed, directed tbat 
only 80 much property should be included 
in the proclamation of the intended sale as 
the Court considered the proceeds to be 
sufficient to satisfy the decree. The applica- 
tion, as it- originally stcod, was under s, 16 
of the 1938 Act and was rejected. While 
this appeal was pending in this Oourt, the 
Amending: Act of 1939 was passed, and 
ss 16 and 17 were repealed and were 
replaced by es. 13 and 14 of the Amending 
Act. Section 13 (1) of the Amending Act 
in terms applies toapplications made before 
or after the commencement of the Act, and 
it has been held by the Federal Court i in 


(1) (1988) P W N 765; 178 Ind. Cas, 279; 19 PLT 
7€0; 11 R P 331; 5B R 73; A I R1939 Pat, 80; 17 Pat. 
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Shyamakant Lal v. Rambhajan Singh (2) 
tbat s. 13 of the Amending Act of 1959 is 
retrospective in the sense that it applies-to ` 
preceedings pénding at the time when the 
Act ceme into force. 

It has been argued by Counsel on behalf 
of tte appellant thats. 13 of the Amending 
Act must be given effect to by this Court. 
He has argued that this secticn applies to 
pending applications, and his application, 
which was rejected by the learned Subordi- 
nate Judge, is still pending in this Oourt. 
We ate bound to hold that the application 
of the judgment-debtor is pending, and 

secording)y it must now be decided in the 

e provisions of the Amending Act 
of 1939, In my view this case cannot be 
distinguished from the case in Shyamakant 
Lal v, Rambhajan Singh (2) to which I have 
already referred.’ In that case an applica- 
tion under s. 16, Bihar Money-lenders Act, 
1938, had been: dismissed by the learned 
Subordinate Judge. On appeal this Court 
had upheld the decision of the learned 
Subordinate Judge upon the ground that 
thissection being repugnant to the general 
law was null and void. Daring the 
pendency of the appeal to the Federal 
Oourt, the Amending Act of 1939 came into 
force, and the Federal Court unanimously 
held that the provisions of s. ‘13 of the 
Amending Act applied to the application, 
and treir order is based upon this view, 
In my judgment this Court is bound to 
follow the Federal Oourt decision and 
to give effect in the present appeal 
to the provisions of 8.13 of the Amending 
Act. 

Tt has been -argued that there is one very 
material difference between the present 
case and the case in Shyamakant Lalv. 
Rambhajan Singh (2) decided by the 
Federal Court, In the present case after 
the rejection of the judgment-debtor's 
application the properties were put up to 
sale and purchased and possession given. 
In the proceedings which terminated in the 
Federal Court case the property was 
apparently not put up for sale because of a 
siay order, presumably, given by this 
Court during the pendency of the appeal, 
In my view there is no difference in princi- 
ple between the two cases. Inthe present 
case, if we hold thatthe learned Judge was 
wrong in not valuing this property as 
directed by s. 16, Bihar Money-lenders 


(2) 20 P L T 478; 188 Ind. Oas. 161; A I R 1989 F O 
1939 O L R 399; 12 R F 01;5B' R 756; gen M 


74; 
wees ; (1939) F O R 193; KA OWN FO 
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Act, 1938, and s. 13 of the Amending Act, 
1939, then 'the whole of ths proceedings 
taken thereafter are liable to be set aside 
when the order of the learned Subordinate 
Judge is reversed.: The sale took place 
subject tothe result of this appeal, and tha 
fact that no stay was granted and that the 
sale took place cannot affect the rights 
of the parties inthis (ourt. Ina mg judg- 
ment, the order of the learned Subordinate 
Judge cannot now be sustained and must be 
set aside. The case must be sent back to 
the learned Subordinate Judge to be decided 
according to law. He will bear in mind 
that ss 13 and 14 of the Amending Act now 
apply. 
appeal. 


` Fazi All, J.—I agree. 
8. Case remanded. 


CALCUTTA HIGH COURT 
Civil Rule No. 583 of 1939 
Juns 2, 1939 
B. K. MUKHRRIBA AND Roxsoray, JJ.. 
TARAK NATH KUNDU— 
JUDGMENT-DABTUR —PRTITNONAR 
versus 
PANOHANON DUTT —Dsoage-Honvne 
— OPPIBITB-PARTY 

Bengal Agricultural Debtors Act (VII of 1936), 
83. 2 (8), 34—Debt payable under decree of original. 
side of High Court, whether debt within meaning 
of Act—Proceedings in respect of such debt, tf can 
be stayed under s. 34. 

The expression “ Civil Oourt" as used in the 
various sections of the Bengal Agricultural Debtors 
Act means a Court of civil jurisdiction separate 
from and subordinate tothe High Court and does 
not include High Oourt. The expression “ or other- 

“ in s 2 (8) means debt not founded on a 
decree, and even if it includes decretal debts, they 
would be decreas passed by other Courts, e. g., the 
Revenue Court, but not by the High Oourt. Henc 
a debt payable underthe deoree of the origi 
side of the High Court would not be a debt within 
the meaning ofthe Agricultural Debtors Act. It 
would not be within the competence of the Dabt 
Settlement Board constituted under the Act to 
settle such debts, and no proceeding in respect of 
the same could be stayed bya notice under s. 34. 
Much the same result would be produced even if 
the view that the expression “ Oivil Goart" includes 
the High Oourt is accepted. The assumption of 
Jurisdiction by the Debt Settlement Board over 
debts payable under decrees of the High Oourt, ia 
ultra vires and it was outside the competence of 
the Legislature to include a liability based upon & 
decres of the High Oourt within the definition of 
a debt as given ins, 2 (8), Agricultural Debtors 
Act. Narsing Das v., Chogemuli Jl), relied on. {p 
133, col, 1) : 

O. Rule directed against an order of the 
Munsif, First Oourt, Howrah, dated April 
19, 1939, . 


TARAK NATH KUNDU vy. PANOAANON DUTT (OAL) 


We make no order as to costs of this _ 
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Mr. Chandra Sekhar’ Sen, for the Peti- 
tioner. a 


Mr. Gopendra Naih Das, for the Opposite 
Party. 


B.K Mukherjea, J.—This Rule is 
directed against an order of the Munsif, 
First Oourt, Howrah, dated April 19, 1939, 
by which he refused to stay certain proceed: 
ings in execution of a decree in spite of 
a notice sent to him by the Jagadishpur 
Debt Settlement Board under s. 34, Bengal 
Agricultural Debtors Act. The decree was 
one for a sum of Rs. 1,200 only, obtained 
by the opposite party against the petitioner, 
on the basis of a promissory note in the 
original side of this Court. Oa the applicas 
tion of thedecree-holder it was transmite 
ted for execution to the Court of the Munsif, 
First Qourt, Howrah, and the decree-holder 
applied for attachment and sale of certain 
immovable properties, belonging to the 
judgment-debtor which were situated 
within the jurisdiction of that Oourt. The 
judgment-debtor thereupon presented an 
application under s. 8, Bengal Agriculiu- 
ral Debtors Act, to the Jagadishpur Debt 
Settlement Board for settlement of his 
debits, and the latter issued a notice under 
s. 34 of the Act, requesting the executing 
Court to stay further proceedings in exee 
cution of bae decree. The Munsif has 
refused to stay the proceedings on the 
ground that the decree being passed by 
the Higa Oourt, 8. 3t, Agricultural Debtors 
Act, did not apply, und ne has relied upon 
the Special Bench decision of this Oourt 
in Narsing Das v. Chogemull (1). The pro- 
priety of this view has been challenged 
by Mr. Chandra SekharSen who appears 
in support of the rule and his contention 
is that the Special Banch decision hag no 
application to the facts of the present case 
where the proceedings sought to be stayed 
are not before the High Oourt but before 
a Civil Court which is subordinate to this 
Oourt. Ino the Special Bench casa wadoubte 
edly the proceedings in execution were 
pending ia the original side of this Court 
in respect of a dacree passed by itsalf, 
and a3 according to the opinion expressed by 
the majority of the Judges who composed 
the Banch, the expression ‘Oivil Oourt", 
as used inthe Agricultural UVebtora Act, 
was held notto include the Higa Oouart, 
the operation of s. 34 of the Act was 
necessarily excluded. In the opinion of 
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the other two Judges who did not accept 
this view, the expression “Oivil Court" did 
include the High Oourt, but the provisions 
of a 34 óf thə Act, so far as they related 
to proceedings of the High Oourt in its 
original side, were ultra vires and hence 
inoperative. The Special Bench decision, 
therefore, does not directly touch the 
present case, where the proceedings are 
not before the High Court itself, 

. I think, however, that if the expression 
“Oivil Court’ as used in the various 
sections ofthe Agricultural Debtors’ Act 
be taken to mean a Court of civil juris- 
diction separate from and subordinate to 
the High O.urt, as held by the majority 
of the Judges in the Special Bench case, 
the conclusion would be irresistible that 


.& debt payable under the decree of the 


origina) side of this Court would not be a 
debt within the meaning of the Agricul- 
tural Debtors Act. I: would not be within the 
competence of the Debt Settlement Board 
constituted under the Act to settle such 
debts, and no proceeding in respect of the 
same could be stayed by a notice under 
B. 34. In no other way I think we can 
consistently explain the various sections of 
the Act, and find outa rational basis for 
Agresably 
With the view taken by the majority of 
the Judges in ihe Speciel Bench cage, 
-we must. assume that the Legislature 
when it passed this enactment was aware 
of its own limitations, that it did not 
intend to trench upon the jurisdiction of 


. the High Court derived from Parliament 


and that in all the sections where the words 
“Oivil . Court” were used, it intended to 


- exclude the High Qourt. If this is the cor- 


rect position, the Legislature, in my opi- 
-Nion, never intended that a debt which 
was payable under a decree of the original 


. Side of the High Court would come within 


the purview of the Agricultural Debtors 
Act at all. I will fret of all examine the 
definition of ‘debt’ as given ing, 2 18) of 
the Act. ‘Debt’ as defined in that sub- 
section includes all liabilities of a debtor 
in Gash or in kind, secured or unsecured, 
whether payable under a decree or order 


_ ofa. Civil Court or otherwise, and whether 


payable presently or in future. Then 
follow certain exceptions which we need 
not mention at this stage, If a debt 18 
payable under a decree, then to come within 
this definition it must be under a decree 


* or order of a Oivil Court and a decree 


` Opinion, be: deemed to have been 


passed by the High Oourt must, in. my 


excluded 
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The expression “or otherwise", L think 
would mean debt not founded on a decree, 
and even if it includes decretal debt; 
they would bè decrees passed by other 
Oourts, a. g., the Revenue Court, but not 
by the High Court. This view is fortified 
by the provision af s. 18 (1) which pro- 
vides that a decree of a Civil Court relat- 
ing to a debt shall be conclusive ‘evi- 
dence asto the existence and amount of 
the debt as between the parties to the 
decree. It might sound absurd that -a 
decrees passed by an inferior Court would 
be held final by the Debt Settlement Board, 
whereas no value need be attached to a 
decree ofthe High Qourt. But this incon- 
gruity will disappearif we hold that a 
decree of the High Oourt being outside the 
Act, the Debt Settlement Board would 
have no jurisdiction to consider it at all or 
appraiseits value. 

This interpretation would not be in any 
way inconsistent with the object of the 
Act asexplained in the Preamble. The 
object was undoubtedly to give relief to 
certain classes of debtors, but not certainly 
in respect cf all their liabilities. There 
are exceptions stated in the section itself, 
e. y,, public’ demands and debts due to a 
Scheduled Bank. Other debts must also 
be deemed to be excluded which were 
beyond the competence of the ‘Legislature 
to deal wiih, if the Legislature acted with 
full sense of its limitation and wanted to 
avoid anything which would bein excess 
of its powers. This conclusion would be 
irresistible if we come to the provisions 
of ss. 25 (3), 33, 35 and 36 of the Act, 
which are aimed at ousting the juris- 
diction of the Civil Courts in cases where 
the Debt Settlement Board can deal with 
the matters exclusively under the proe 
visions of the Act. The result of the 
Special Bench decision is that the High 
Oourt would have jurisdiction in spite of 
8. 33 ofthe Act.to entertain a suit or pro- 
ceeding in respect ofa debt, even though 
it isincludedia an application- under s. 8 
of the Act. A decree passed by the High 
Oourt could be executed though the matter 
is before the Debt Settlement Board, and 
such decree would be operative and binding 
even ifit is against the decision of the Debt 
Settlement Board. An award under s. 25 
would not prevail over a decision of the High 
Oourt and nothing but confusion and ange 
maly would result if both the award of the 
Board and the decree of the High Oourt 
are deemed to be valid and binding, I 
hold therefore that the Legislature defie 
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nitely intended to exclude adebt founded 
Oa a decree of the High Ooutt from the 
scheme of the Act, and s, 2 (8) should 
be interpreted in such a way as would 
- give effect to this intention of ‘the Legis- 
lature. This would prevent anomalies and 
place all the provisions of this Acton 
& consistent and logical basis. In this 
view of the case, s. 34 ofthe Act would 
have no application inasmuch as there is 
no proceeding in respect ofa debt, even 
though the Oourt isa Oivil Court within 


the “meaning of the Special Bench deci- 


sion. The object of 3, 34 isto stay pros 
ceedings in Oivil Courts pending settle- 
ment of debt by tke Debt Settlement 
Board. It helps to avoid conflicts which 
would otherwise result from the operation 
of es, 35 and 36. But if these other 
‘sections are not applicable, there can be no 
sense in applying s. 34 which is merely 
ancillary to the other provisions. I hold 
therefore thats. 34 would ‘not apply to 
this case and the Munsif could not be 
called upon to stay the proceedings, 

I think that much the same result 
would be produced even if we proceed on 
the view adopted by the minority of the 
Judges who composed the Special Bench. 
Their view is that the expression” “Civil 
Court” includes the High Court and those 
provisions in the Act which affect the 
jurisdiction of the High Oourt and the 
validity of its decrees are ultra vires, 
We cannot say that the only offending 
provisions are those contained in s. 25 (3) 
or ss.32 to 36. These are provisions 
intended to enable the Debt Settlement 
Board to carry on its work of settling 
debts, without any interference from the 
Civil Courts whose decrees and orders are 
made nugatory when they came into 
conflict with the decisions of the Board, 
They are all parts of and interwoven with 
the scheme which enables the Debt 
Settlement Board to settle debta founded 
upon decrees of the High Court, and 
as I have shown above, this scheme 
would fail altogether if these sections are 
made inapplicable. What is ultra vires 
therefore is the assumption of jurisdic- 
tion by the Debt Settlement Board over 
debts payable under decrees of the High 
Court and it must be said that it was 
outside the competence of the Legislature 
to inclade a liability based upon a decree 
of the High Court within the definition 
of a debt as given in s. 2 (8), Agricul- 
tural Debtors Act. It is, however, not 
necessary in the present case -to discuss 
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this matter in further details, For the 
reascns given-above I hold that the Rule 
must be discharged with costs, hearing 
fee being assessed at two gold mohura. i 
Roxburgh, J.—This Rule has been issued 
on the ground that the Munsif of the First 
Oourt, Howrah, on receipt of a notice 
under e, 34, Bengal Agricultural Debtors 
Act, 1936, has refused to stay proceedings 
in execution of a decree passed on the 
original side of this Court, and transferred 
to the Howrah Court for execution. The 
learned Munsif has based his decision on 
the recent case in Narsing Das v Chogemull 
(1), decided by a Special Bench of this’ 
Court. Mr. Sen arguing the case for the 
petitioner, has contended thatthe Special 
Bench decision has no application to the 
present which is a case of execution under 
gs. 39 and 12, Olvil Procedure Oode: and 
further that the present proceeding is before 
a “Civil Court” even on the restricted view 
of the meaning of those words as found 
by the majority of the learned Judges 
who decided the Special Bench case. Simie 
larly, if the view of the minority of the 
Judges is followed, namely, that the words 
“Oivil Court” include the High Court, that 
the latter is not involved in the present 
matter as the proceeding stayed is not that 
of the High Court, and that in any event 
the powers given underss.39 to 42 to the 
High Oourt are not conferred by Act of 
Parliament, but by Act of the Indian 
Legislature. Mr. Das, appearing for the 
decree:holder opposite party, urges that 
ss. 32 to 36,-Bengal Agricultural Debtors 
Act, provide a complete scheme for exe 
cluding the Oivil Oourts by staying and 
rendering infructuous any of their proceed- 
ings in respect of a debt, and he contends 
that the definition of “debt” in sub-s, 8 of 
8,2 ofthe Actis to be read as excluding a 
debt based upon a decree of the High 
Court. He endeavoured to found his argue 
ment on the restricted interpretation of 
“Civil Couri” taken by the majority of the 
Judges in the Special Bench case and cone 
tended that thé words “all liabilities... 
whether payable under a decree or order of 
a Civil Court,” must exclude a liability 
payable under a decree of the High Oourt. 
Mr. Sen, of course, has retorted by the 
contention that the latter debt is included 
in the phrase ‘or otherwise” appearing in 
the definition, It must be conceded that 
the interpretatioa that “Oivil Court” in 
s. 3t and other sections of the Act does 
no: include ‘High Oourt” is alone not suffis 
cient to support the order challenged here; 
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but it would appear that the reasons for 
that view will suffice to justify the inter- 
pretation of ‘debt’ contended for by Mr. 
Das. It seems also that if we treat the 
matier on the ground of ultra vires, the 
Tesult will be the same. To understand this 
it is’ necessary to consider the general 
scheme and real purpose cf the Act. 

> The scheme of the Act which has been 
framed fcr the purpose of giving relief to 
„agricultural debtore, is first to divide his 
.debts in'o two classes, those which can be 
dealt with by Debt Settlement Boards, 
andthcse which cannot be so dealt with. 
The important exclusions which shall not 
be subject to the operations of the Boards 
are amounts recoverable as public demands, 
and debts due to scheduled banks : [s. 2 (8) 
(iv) and (vt)]. Broadly speaking the scheme 
was to leave the recovery of these to the 
ordinary law, while other debts were to come 
under tte jurisdiction of the Boards. The 
scheme then provides for bringing before 
the Board intimation of al] debts subject to 
its jurisdiction (ss.8to 13) An important 
provision is included in s. 13 (2) hy which 
a Board may pass an order that no debt of 
which the creditor bas failed to submit a 
statement to the Board other than a debt 
which the debtor has included in his 
statement of debt shall be payable, and that 
such order shall not be questioned in any 
Oivil Oourt or in any ‘manner other than 
that provided in the Act. The Board is 
then to attempt amicable setllement of the 
debts (s. 15) and if it is a Board so 
empowered it can compel the remaining 
creditors to accept an amicable settlement 
on terms equivalent to those agreed to by 
creditors to whom not less than 4U per 
cent. of the total debt ia owing |s. 19 (1) (b)}. 
The “total debt” means the total of ihe 
debts of which the Board has coganizance 
and excludes, for example, debts to schee 
duled banks of amounts recoverable as 
public demands. A creditor who refused to 
accept the terms offered may take a certi- 
ficate and. wait in accordance with the terms 
of s. 21, for the recovery. of his dues. When 
the debts have been determined and settle- 
ment has been made fixing how payments 
are to be made, the whole culminates in 
the award unders. 25 and this is to bo 
binding on the debtor and his creditors in 
supersession of all previous decisions of a 
Civil Court, It is contemplated that pays 
ment ‘will ‘be made by instalments, and if 
the full amounts due under the award are 
paid, the debtor will be duly discharged of 
gl] the debts dealt with by it. fas 5 
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There is a special “insolvency proceduré” 
provided in s. 22, under which in certain 
circumstances the Board can compulsorily 
reduce the debts of the debtor to such 
amount as it considers he can pay within 
a period not exceeding 20 years, or else it 
may order his property (with some excepe 
tions) to be sold. When the amounts have 
been paid or the property has been gold, 
the debtor will receive under s. 22 (5) a 
certificate of discharge which will release 
him from all debts which were or might 
have been included in the application under 
s, 8. Provision for the enforcement of an 
ordinary award under 8, 25 is made ‘in 
ss. 28 and 29. If any smount payable 
under the award is not paid in time or in 
the extended time allowed by the Certificate 
Officer, he is to proceed to sell the property 
of the debtor and to distribute the proceeds 
according to the order of priority laid down 
in s. 29. Amounts due under Civil Court 
decrees ate to be paid in full if there are 
assets available [s. 29 (2) (a)]; mortgaged 
properties may be sold subject to mortgage, 
unless there is a decree of a “Oivil Oourt” 
for the recovery of the debt outstanding 
in which case the property will be sold, and 
the mortgage debt as decreed will take 
priority [6s. 28 (6) and 29 (2) (a)]. Finally, 
tf the Oertificate Officer fails to recover as 
a public demand any amount payable under 
the award, the award shall cease to subsist 
and any ‘amount payable under it shall be 
recoverable within three years from the date 
on which the award ceased to subsist-as if a 
decree of the Civil Court had been ‘passed 
for its payment on such date[s. 29 '(5)}. 
Alternatively the Certificate Officer may put 
in force the insolvency procedure of s, 22. 

The provisions then in es. 32 to 36 
relating to Civil Courts are merely ancillary 
to the above scheme in order that there shall 
not be two concurrent agencies at work 
for the determination and collecticn of-a 
person's debts. It is an essential corollary 
to the jurisdiction of the Boards to deal 
with a debt that concurrent proceedings by 
the Oivil Courts shall not take place or shall be 
of no effect if they do. If there are debts 
which the local legislature cannot. deal 
with for lack of jurisdiction, they cannot 
give jurisdiction to the Boards in respect of 
those debts, or if they can and do so, the 
Tesult will only be confusion. Itis unneces- 
sary to labour by giving numerous 
examples, it is perhaps sufficient to con- 
sider the effect on an award in s. 25 of the 
Act ifit contains a debt due on a High 
Court decree. The amount is both recover- 
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able under the decree and. at the same 
-time under the award. Similarly, under 
8. 19 if the creditor to whom more than 
forty per cent, of the total débt were owing 
* were a decree-holder of a decree of the 
High Oourt in its original jurisdiction, he 
would be able to impose his‘settlement on 
the .remaining creditors, but would be 
under no restriction as to recovery of his 
full dues by execution prodeedings. Ex- 


amples of such anomalies could be 
“multiplied, 
lf we assume then that “the Act was 


drafted with the knowledge that provisions 
affecting the jurisdiction of the High Oourt 
in respect of decrees passed in its original 
jurisdiction would be ultra vires, and that 
it was drafted to avoid including any such 
ultra vires provisions, we must conclude 
that the intention was to exclude debts 
founded on such decrees. We must con- 
clude therefore that it was intended to 
exclude such debts from the definition of 
“debt” in s. 2, subs. (8} of the Act: that 
is to say, the interpretation contended for 
by Mr. Das must be accepted. Following 
the judgments of the majority of the Judges 
who decided the Special Bench case, I think 
such an assumption is to be made, and 
hold that “debt” as defined in the Act does 
not include one payable under a decree or 
order of the High Oourt exercising its original 
jurisdiction. Though the point has not been 
argued before us, it may bé notéd that even 
treated as a case of ultra vires, the result 
is. probably the same. In applying the 
doctrine, the Act is to be interpreted as a 
whole; it is then seen that what is ultra 
vires in the Act is, as already discussed, 
the whole of the scheme by which jurisdic- 
tion is given tə the Boards to settle debts 
payable under decrees of the High Oourt 
in its original jurisdiction, and not merely 
the ancillary provisions directly giving 
power to the Boards to interfere with the 
High Oourt: Fall consideration of this 
question would involve consideriag what 
provisions of the Act were ultra vires, and 
whether they could be excluded from the 
Act without making the Act a substantially 
different Jaw from that enacted; in other 
words the question of severability discussed in 
such cases as In re Initiativeand Referendum 
Act(2) and Attorney-General for British 
Columbia v. Attorney-General for Canada 
(3). It would probably be found that 
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the result would be very similarto that 
now arrived “af, and that by interpreting 
“debt"to exclude amounts payable under 
decrees of the High Oourt, all the provisions 
in the Act which are ultra vires of the local 
legislature and all that are so interwoven 
with those provisions as to require exclusion 
along with them would be severed together, 
leaving avalid Act dealing with matters 
within the competence of that Legislsture. 
In other words a draftsman, given the 
defective Act and asked to exclude the 
Provisions ‘that were ultra vires, would 
have done so by the simple method of 
amending the definition of “debt” toa 
exclude these decrees, 

As already stated I base my couclusion 
on the view that the draftsman in fact did 
exclude the decrees in question though not 
as explicitly as might have been dons, I 
therefore hold that the debt in this case 
which is before the Board is not a debt 
within the méaning of the Act, and the 
notice under s. 34 is therefore erroneous 
and the Munsif is not required to stay the 
proceedings in execution pending before 


him. I agree therefore that the Bule should 
be discharged. 
- B. Rule discharged. 


ee 


PATNA HIGH COURT 
Civil Revisions Nos. 30, 52 and 59 of 1939 
May 11, 1939 
Mogamap Nook AND Onatrasit, JJ. 
Syed RAZAUR RAHMAN AND ofanes— 
PETITIONERS 
versus 
UDIT SINGH AND oruses—OpPosits Party 

Bikar Restoration of Bakasht Lands and Reduction 
of Arrears of Rent Act (IX of 1938), s. 15—858. 15, if 
repugnant to any existing Indian Law —W he- 
ther applies to execution proceedinga — Order of 
executing Court refusing to execute decree for amount 
mentioned init and proceeding to execute it after 
reducing amount under 8. 15, whether falls under 
8.47, Oivil ProcedureCode (Act V of 1908)— Revision, 
if lies. , 

The Oivil Procedure Code by itself does not apply 
to suits for rent. Is is 5.143, Bihar Tenanay Act, 
which, with certain reservations, makes the Oivil 
Procedure Oode upplicable to rent suits and the 
procedure and regulation of Rent Courts and Revenue 
Courts are exclusively within the purview of the 
Provincial Legislatures It was quite open to the 
Provincial Legislature to amend s.143, Bihar Tenancy 
Act, and provide new procedare for the trial of rent 
suits. If by implication they authorized the Oourt 
not to execute decrees beyond a certain sum specified 
ins. 15, Bihar Restoration of Bakasht Lands and 
Reduction of Arrears of Rent Aot, they had full 

ower to do so. Section 15, Bihar Restoration of 
Bakesht Lands and Redustion of Arrears of Rent Act, 
is not therefore repugnant to any existing law relat- 
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ing to- the Ooncurrent List No. 3 of “Sch. VIT’ 
Government of India Act. 

The directions given to Court in a 15, apply to. 
the proceeding for the execution of the decreas 
algo. 


Reyisional powers are not exercised by the High 
Ocurt in those cases in which a party entitled to 
appeal has not appealed. An order of the executing 
Court refusing to execute the decree for the som 
which was mentioned in it and proceeding to execute 
it only after reducing it according to the direction 


given in s.15 of Act TX of 1938 relates toa question > 


of execution, satisfaction and diecharge of decree and 
comes under s. 47, Civil Procedure Code, and is ap- 
pealable and where no appeal has been preferred from 
such order revisional 
be invoked, 


O. Rs. from the order of the Munsif, Second 
Court, Patna, dated December 7 and 19, 
1938, and from order of the Munsif, 
Second Oourt, Gaya, dated J anuary 24, 1939, 
respectively. 


Messrs. B. N. Mitter and R, 8. Sinha 
(in No. 30, A. H. Fakhruddin {in No, 52) 
and Raj Kishore Prasad (in No. 5%), for the 
Petitioners. - 


- The Advocate-General and Government 
Pleader ‘for the Crown in No 30, Messrs. G. 
N. Mukherji, Advocate-General and Govern- 
ment Pleader (for the Crown in No, #2, and 
Kanhayoji, Advccate-General, and Govern- 
ment Pleader (for the Orown in No. 59), for 
the Opposite Party, 

“Mohamad Noor, J.—These three appli- 
cations in revision arise out of proceeding 
for execution of rent decrees. They are 
against three different orders of three dif» 
ferent Oourts in three different cases bet- 
ween different parties. They have been 
heard together as the question involved in 
all of them is the same. In each of them 
the executing Oourt has reduced the amount 
of decree for the purpose of execution 8c- 
cording to the directions given ins. 15 of 
the Bihar Restoration of Bakasht Lands 
and Reduction of Arrears of Rent Act; 
1938 (Act IX of 1938). The decree-t olders 
in each case have come up in revision. The 
Provincial Legislature ' by amending the 
Bihar Tenancy Act and the Chota Nagpur 
Tenancy Act have made provisions for 
reduction of rents of raiyats, The raiyats 
under certain circumstances have been 
authorized io apply for reduction of renis 
and the officer deputed for the Pxrpose ig 
directed to reduce rent on certain basis. 
Act IX of 1938 provides Among others that 
when rent has once been reduced under the 
provisions of s. 112 ors, 112-A, Bihar Ten- 
ancy Act or under s, 85, Ohota Nagpur 
Tenancy Act, the landlord will not be 
entitled to recover in any proceeding rent. 
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. Thus, on the one hand they have provided: 
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ata rate in excess of the rate which has: 
been fixed after reduction under the proe 
visious mentioned above. It goes further 
and provides thet even if no application 
has been made for reduction of rent and - 
thatrent has not been reduced by revenue 
authorities, the landlord in any suit or 
proceeding will not be entitled to realize - 
more rent than would have been fixed after - 
reduction if the raiyat ‘had applied under’ 
£. 112-A, Bihar Tenancy Act, and s. 85, Ohota 
Nagpur Tenancy Act. This, however, applies 
for arrears of rent due up to a Certain year. 


machinery for reduction of rent on the 
application of the raiyat and on the other 
by Act IX of 1938 they have made it im- 
possible for the landlord to realize for the 
previous years also rent at a higher rate 
than has been fixed after reduction or would 
have been fixed if the tenant had put in an 
application. Jn all these three cases the 
rent of the raiyat has been reduced and the 
learned Munsifin each case has reduced 
the decree on the basis of the reduced rent, 
In other words he has refused to execute 


“the decrees for previous years for a sum in 


excess of the amount which was payable 
after the reduction of the rent. É 

In the first place in my opinion these 
applications are not maintainable. It is the 
settled practice of thie Court that revisional 
Powers are not exercised in those cases in 
whicha party entitled to appeal has not 
appealed. In all these three cases, the 
orders of the learned Munsifs were ap- 
pealable. They obvicusly came under s. 47, 
Oivil Procedure Code, Mr. B, N. Mitter who 
appears for one of the petitioners contended: 
that the learned Munsif amended the 
decree and that the order of amendment 
was not appealable. In whatever form the 
order of the Munsif may be, in fact the effect 
was that he refused to execute the decree 
for the sum which was mentioned in it and 
proceeded to execute it only-after reducing 
it according tothe direction given in s. 15 
of Act IX c£1:38. It was really a question’ 
of execution, satisfacticn and discharge of 
decree, and as [ have said, obviously come 
undor s. 47 and an appeal lay to the District 
Judge. The petitioners not having appeal- 
ed, cannot invoke the revisional powers of 
this Court. 

Inow come to the merits of the applica- 
tions. Mr. Mitter argues (1) thats. 15 had 
no application to execution proceedings, 
and (2) that if it did apply, it was repugnant. 
to s. 38, Civil Procedure Oode, an existing 
Indian Law and to the extent of ‘that: 
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repugnancy it was void under's. 107, 
Government of India Act. Now, as to the 
first part of the arguments. YO makes it 
perfectly clear that the directions given 
to Court in 8. 15 apply to the proceeding 
for the execution of the decrees also. No 
doubt the word ‘ decree” is not mentioned 
in the section, but the execution proceed- 
ings can refer to no other proceedings 
‘than prceceedings for execution of a decree. 
Then the Oivil Procedure Code by itself 
does not apply to suits for rent. It is a. 143, 
Bitar Tenancy Act, which, with certain 
reservations, makes the Oivil Procedure 
Code applicable to rent suits and the 
procedure and regulation of rent Courts and 
Revenue Courts are exclusively within the 
purview of the Provincial Legislatures. It 
was quite open to the Provincial Legisla- 
ture to amend e. 1:3, Bihar Tenancy Act, 
and provide new procedure for the trial of 
rent suits. If by implication they autho- 
tized the Court not to execute decrees bee 
yond a certainsum specified ins 15, they had 
full power to do so. In my opinion, this 
provision is not repugnant to any existing 
law relating to the Concurrent [ist No. 3 
of the Sch, VII, Government of India Act. 
For these reasons the petitions fail. I would 
reject them. There will be no order for 
costs. 


Chatterji, J.—I agree. 
8. Petitions rejected. 


LAHORE HIGH COURT 
Second Appeal No.351 of 1937 ° 
June 17, 1937 
Burbs, J. 
GHULAM HUSSAIN AND ANOTHBR— 
PLAINTIFFS—APPELLANTS 


1ersus 
SEORETARY cr STATE—Daragnpant 
—REBPONDENT 


Oustom (Punjaby— Person described in school 
register and other documents as Rajput—Some 
documents describing him as Pandit or Kashmiri— 


Person held Rajput—Second appeal—Finding based 
on conjecture and misunderstanding of evidence. 
Where a person is entered in school register and 
other documents as Rajput though in some docu- 
ments he is described as Pandit or Kashmiri, the 
latter description not being acaste description, the 
person must be considered as a Rajput. 
Finding of fact based partly on conjectures and 
ly on a misunderstanding of the evidence is 
iable to be set aside in second appeal. 


§. A. from the decree of the District 
salgs, Rawalpindi, dated January 6, 
1937. 
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Dr. Shuja-ud Din, for the Appellants. 
Mr. Mohammad Monir, for the Advocate- 
(leneral, for the Respondent. 


Judgment,—Tbe plaintiffs who are 
brothers -sued in this case for a declaras 
tion that-they were Rajputs by caste. The 
trial Court granted the declaration but 
the learned District Judge has dismissed 
the suit on appeal. From this decision the 
plaintiffs have appesled. The learned 
District Judge's finding appears to me to 
be based partly on conjectures and partly 


ona misunderstanding of the evidence 
and is therefore liable to be set aside. 
Plaintiff Ghulam Hussain produced a 


school certificate of the year 1900 showing, 
that he was then entered as a Rajput in 
the school register. The learned District 
Judge has discarded this important evi- 
dence on & pure conjecture that the dege 
cription may have been given with a view 
to take advantage of the Punjab Land 
Alienation Act, which was then passed or 
with a view toclaim a higher status than 
what the plaintiffs possessed. The plaintifis 
are described in various other documents 
as Rajputs. In some they are described as 
“Pandits” or ‘Kashmiris’. But it is 
well-known that these are not castes and 
even the learned Counsel for the respondent 
did not urge that these were Caste names, 
It is quite likely that the plaintiffs were 
described as “Kashmiris” owing to their 
having come from Kashmir and they have 
been described as Pandits owing tosome 
oftheir ancestors being Sanskrit scholars. 
The description as “Pandit” or “Kashmiri” 
was, therefore, of no significance at all so 
far asthe issue inthis case was concerned. 
It is not suggested that the plaintiffs belong 
to any other caste. 

In my opinion the trial Court's decision 
was correct. I accept the appeal and 
restore the trial Court's decree with costa 
throughout. 


D. Appeal allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 122 of 1936 
September 26, 1939 
ZiasuL Hasan AND HAMILTON, JJ. 
PATIPAL SINGH AND OTHERS—PLAINTIHKHS 
—APPHLLANTS 
versus 
RAMPAL SINGH MINOR AND OTHARS 
—DEFANDANTS—RESPONDENTS 

Hindu Law—Widow—Possession by,of property 
not legally entitled to possess—Oriterion asto whe- 
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ther she presoribed to absolute or limited estate— 
Widow held prescribed to absolute estate— 
U. P. Land Revenue Act (III of 1901), s. 283 ik) 
— Question of title notratsed in partition proceed- 
ings—Partition completed—Question cannot be raised 
subsequently in Civil Court. A 
“Mere possession by a Hindu widow of propert 
to which she isnot legally entitled is not suffi- 
cient to create an absolute title in her. ‘The 
criterion is her own intention and conduct and 
the question whether she prescribed to an abso- 
Tute estateor to a limited estate must be decided 
on the facts and oircumstances of each case, [p. 
139, col. 2 | 

A Hindu widow had obtained mutation of certain 
property in the teeth of opposition by the other 
heirs and there was absolutely nothing to show 
that she claimed to be in possession as a limited 
estate holder : 

Held, that the widow prescribed to an absolute 
estate and not to a limited estate. 

{Oase-law referred to.] 

Ifa question of title affecting the partition of 

hal which might have been raised in the 

partition proceedings is not raised and the parti- 
tion is completed, s. 233 (k) of the U. P Land 
Revenue Act, debars the parties to the partition 
from raising the question subsequently in a Civil 
Court. Rat Bayrang Bahadar Singh v. Rai Beni 
Madho Bakhsh Singh 11), followed. [p, 141, col. 3.) 


B.O. A. against the order of the Dis- 
trict Judge, Hardoi, dated March 17, 1936. 


Messrs. M. Wasim and Alt Hasan, for the 
Appellants, 


“Mr, Hyder Husain, for the Respondents, 


‘Judgment.—This is a plaintiffs’ second 
appesl against a decree of the learned 
District Judge of Hardoi uphclding the 
decree of the learned Oivil Judge of that 
place by which the plaintiffs suit fcr 
possession of property left by one Musam- 
mat Parbati was dismissed, 

Musammat Parbati who died on March 3, 
1931, was the widow of one Jutta Singh, 

ho had a separated brother Dal Singh, 
Jutta Singh died about the year 1910 but 
some eight years before his death he had 
executed and got registered a will in 
respect of his property by which he bequea- 
thed all his property in equal ehares to five 
legatees, namely: 

(1) His wife Musammat Parbati, 

(2) His a iter Musammat Tejni, 

(3) His brother Dal Singh's daughter's 
son Subedar Singh, 

(4) Dal Singh’s other grandson Ajrail 
Singh, and | 

(5) Kundan‘Singh, a cousin of Subedar 
and Ajrail’s father, Puran Singh. 

The will provided that Musammat Parbati 
would hold the property for her life and 
that after her death the remaining four 
legatees would be entitled to the entire 


property in equal shares, Of the five 
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legatees Musammat Tejni and Subedar died 
in the lifetime of the testator but when Jutta 
Singh died, his widow Musammat Parbati 
Somehow or other came into possession of the 
entire property. On Dal Singh's death his 
property came into the possession of his 
widow, Musammat Jitni and when the latter 
died in 1914, some of the collateral rela- 
tions of Dal Singh including ‘Sumer Singh, 
father of one of the present plaintiffs-ap-° 
Pellants, applied for mutation of names. 
Musammat l’arbati also claimed the pro- 
perty left by Dal Singh and the Revefue 
Oourt ordered mutation in her favour, so 
that she remained in possession of Dal 
Singh’s property also without any attempt 
a the part of the collaterals to dispossess 
er. 

On November 14, 1930, Musammat 
Parbati executed two deeds of gift in 
favour of Rampal Singh and Banke Singh, 
defendantserespondents, and some others. 
After her death in 1931, two suits were 
brought in the Oourt of the Civil Judge 
of Hardoi for possession of the property 
left by Parbati against the present defene 
dantserespondents. One of the suits, ¢, e. 
No. 57 of 1934 was brought by the present 
appellants and the other No,77 of 1934, 
by some others. As both the sets of the 
plaintiffs claimed to be reversionary heirs 
of Jutta Singh and Dal Singh, the suits 
were consolidated and the plaintiffs in 
each suit made defendants in the other. 
As between the two sets of the plaintiffs, 
the learned Olvil Judge held that the 
present appellants were the reversioners 
of Jotta Singh and Dal Singh but both 
the suits were dismissed on the ground 
that Musammat Parbati was in possession 
of the property not as a Hindu widow but 
that she held the property left by Jutta 
Singh under the will and the property 
left by Dal Singh as an absolute owner by 
adverse possession. The plaintiffs in both 
the suits appealed to the learned District 
Judge but he dismissed both the appeals 
so far asit related to possession of the pro- 
perty in suit, The plaintiffs in suit No, 77 
have submitted to the decree of the 
learned Judge but those of suit No. 57 have 
filed this appeal. 

So far as the property left by Jutta 
Singh is concerned, it is argued that Par- 
bati was in possession of the property 
merely as » Hindu widow and not in 
pursuance of Jutta Singh's will. It may 
be mentioned that the plaintiffs-appellants’ 
case in the Courts below was that Jutta 
Singh had revoked his will and that the 
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will was never acted upon. Both the pleas 
were, however, repelled by both the Courts 
below and the evidence produced by the 
appellants disbelieved. The findings that 
the will was not revoked and that it was 
acted upon are findings of fact, and as 
such, binding on this Court. It was, how- 
ever, argued that the Courts below have 
not given full weight to Ex. 33, which 
‘is acopy of a goshwara relating to the 
mutation case that arose on Jutta Singh's 
death and showing that it was a case of 
mutation by wirasat, but we find that 
the learned Judges of both the Ocurts 
below have considered this document but 
have rejected it as evidence of the 
allegation that Parbati succeeded to the 
property as heir to her husband and not 
on his will. We are of opinion that the 
lower QOourta were right in their view, 
In First Civil Appeal No. 74 of 1932 decid- 
ed by this Court on February 4, 1935 also, 
the entry cf wirasatan in asimilar register 
was not accepted as proof of mutation 
having been made as heir. Moreover, 
there ‘was in the present case the state» 
ment of Puran Singb, father of Ajrail 
Singh, made in the mutation Court to the 
effect that he on behalf of his minor son 
Ajrail Singh and Kundan Singh, the other 
surviving legatee, had consented to the 
property being mutated in favour of 
Parbati alone and the learned Judge finds 
that as both Puran Singh and Kundan 
Singh were well off, they could well afford to 
let the widow remain in possession of 
the entire property for her life, It was 
conceded that so far as the shares of the 
legatees who survived Jutta Singh, namely, 
Ajrail bingh and Kundan Singh were cone 
cerned, the plaintiffs can lay noclaim to 
them and that they can only claim the 
remaining one-third of the property The 
learned Counsel for the appellants finally 
relied on s. 105 of the Indian Succession 
Act and argued that so far at least as 
the ‘shares of Tejni and Subedar Singh 
were concerned, they must be deemed to 
have reverted to the estate ofthe testator 
and to have been left intestate by him. 
No doubt s. 105 lays down that if the 
legatee does not survive the testator, the 
legacy shall ordinarijy lapse and form 
part of the residue of the testator’s pro- 
perty :‘but we have seen that in the pre- 
sent case the legacy bequeathed to all the 
five legatees was in equal shares so that 
on Jutta Singh's death, the entire pro- 
perty left by him went to the three res 


maining legatees in three equal shares. 
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We not only accept the lower Couris 
finding but are ourselves of Opinion that 
Parbati was in possession of Jutta Singhs, 
property under the latter's will, and this 
being so, her own share of the property 
must on her death go to the surviving 
legatees according to the terms of the 
will, Therefore the plaintiffs-appellants’ 
claim to Jutta Singh's property cannot 
succeed. 

As regards Dal Singb’s property, it was 
argued that merely from the fact that 
Parbati remiined in possession of that 
property, it cannot be presumed that she 
prescribed to an absolute estate and it 
was urged that she prescribed only to a 
limited estate and the property must on 
her death pass to the reversioners, It is 
true that mere possession by a Hindu 
widow of property to which she is not 
legally entitled is not sufficient to create 
an absolute title in her, The criterion is 
her own intention and conduct and the 
question whether she prescribed to an 
absolute estate or toa limited estate must 
be decided on the facts and circumstances 
of each case. 

In Deo Datt v. Raj Bali (5 O. W. N., 653) 
(1), it was held that it cannot be laid 
down as & rule that in no case can the 
possession of a Hindu female without 
title mature into absolute ownership and 
that the determination of the question must 
be based upon the circumstances of each 
case. 

In Chandra Shekhar Singh v. Jagjiwan 
Bakhsh Singh (A. I. R, 1929 Oudh, 215) (2), 
it was held that it is a settled rule of 
law: that the possession of a Hindu female, 
in respect of the property to which he 
has come into possession, but is not 
entitled to it by way of inheritance under 
the Hindu Law, must be deemed to be 
adverse to the reversioners and cannot be 
considered to be that of a mere life estate 
holder, unless an arrangement or an agree- 
ment to that effect is proved to have 
been arrived at between her and the 
reversiouers or unless she has herself 
declared that she held only as a limited 
owner possessed of a life estate and that 
the mere fact that a Hindu female declares 
that she is in possession of such proe 
perty by way of inheritance does not 
show that she declares herself to be in 
possession as a limited owner and the 


ad) 50 W N 653; 112 Ind. Oas. 266; A I R 1928 
Oudh 411. 
(3) A I R 1929 Oudh 215; 115 


Ind. Oas, 279; 
Ind, Rul. (1929) Oudh 231. e 
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real view in such a case would be that 
she ‘not being entitled to possession by 
way. of inheritance her possession must be 
deemed to be. that of a trespasser and 
consequently adverse against the rever- 
sioners, unless they prove that it was with 
their consent. 


Similarly in Sant Bakhsh Singh v. 
Bhagwan Bakhsh Singh (70. W. N, 1082) 
(3), a Bench of this Court held that when 
a widow not entitled to anything more 
than maintenance out of her husband's 
estate is given possession of her husband's 
share, her possession would be prima facie 
adverse unlees it can be shown that it was 
the result of any arrangement with the 
Teversioners or that she took possession 
of the property prescribing only for the 
limited estate of a Hindu widow. 


In Hubraji v. Chandrabali Upadhiya 
(80. W. N. 6) (4), also it was held that 
where ‘mutation in favour of a widow ia 
not proved to have been effected with the 
consent of ‘the other members of the 
family with a view to console her and she 
remains in continuous possession of the 
property for more than twelve years with- 
out any right whatever, her acts and the 
circumstances attending the possession 
showing that she intends to hold tke pro- 
perty as of right, she acquires title to the 
property by adverse possession and fur- 
ther that property acquired by a Hindu 
female by adverse possession becomes 
her stridhan and must go to her stridhan 
heirs. 


The Allahabad High Oourt in Uman 
Shankar v. Musammat Aisha Khatun (I.'L. 
R. 45 All. 729) (5), held that where a 
Hindu widow took possession of the share 
of her deceased husband, had her own 
name Tecorded in respect thereof and 
dealt with the property for a series of 
years as if it were her own absolute 
property, then in the absence of any 
admission on the part of the widow that 
her possession was no more than that of 
the widow of a separated Hindu in pose 
session as such her possession must be 
taken to be adveree to the surviving brc- 
thers. 


Tn. the case of Chaudhri Satgur Prasad 


(8) 70 WN 1089; 129 Ind. Oas. 328; A I R 1931 
Oudh 95: Ind. Rul (1931) Oudh 104; 6 Luck 365. 

(4)80 WN 6; 130 Ind Oas 849; AIR 1931 Oudh 
89; Ind: Rul. (1931) Oudh 161. 

(5) 45 A 729, 74 Ind. Cas. 869; A I R 1994 AIL 
88, 
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v. Kishore Lal (L. R. 46 I. A. 197) (6),- the - 
widow: of one of two joint brothers after 
the death of the surviving brother and 
bis widow, successfully applied for muta- 
tion of names in respect of the property 
of which she was in possession alle ing 
that she wae owner of it as heir to her kis 
band’s separate property. Subsequent! y, she 
put forward the same claim in suits and - 
she also made a gift of part of the pro- ` 
perty to religious uses. It was held by 
their Lordships of the Judicial Ooramittee 
that the above-mentioned acts were publia 
assertions by the widow of a right to 
exclusive possession and ownership and 
made her possession adverse within Sch. Il, 
Art. 144 of the Indian Limitation Act. The 
case would, we think, be atill stronger 
when the widow comes into possession of 
the separate property of her husband's - 
brother. 

In Sham Koer v. Dah Koer (L. R. 29 
I. A, 132) (7), their Lordships of the Judi- 
cial Committee held that a Possession 
as of right by the widow and daughter- 
in-law of a member of an undivided 
Mitakshara family of a portion of the 
undivided estate for twelve years 
bars the heirs of the deceased unless 
they can show that the possession was per- 
missive. 

the present case so far from 
Parbati’s possession over Dal Singh's pro- ` 
perly being permissive or procee ing by 
Consent of the heirs, she obtained mutae- 
tion in the teeth of opposition by the 
father of one of the present appellants 
and there is absolutely nothing to show 
that she claimed to be in possession as 
a limited estate holder. We are therefore 
of opinion that Parbati prescribed to an 
absolute estate and not to a limited estate in 
the present case. 

The learned Counsel for the appellants 
relies on the case of Lajwanti v. Safa 
Chand (L. R. 511, A, 171) (8), in which it 
was held that a title acquired through 
adverse possecsion by a widow who claims 
and holds a widow's estate inures to the 
estate of her deceased husband and des- 

(6) 46I A 197; f5 Ind Oas. 486; 11 L W 384; 
(1920) M W N 3: 24 OWN 39%:'38 M LJ 259; 
18 A L J 235;2UP L R (P 0) 55; 98 Bom. L E 
dala AA 152; 27M LT 200;A I R 1919 PO 60 


( 

(7) 39 I A 132; 39 O 664;6 O WN 657; 4 Bom. L 
R 547; 8 Sar. 280 (PO) 

(8) SÍ IA 171; 80 Ind. Oas. 768: 89 A LJ 304; 
AIR 1924 P O 121: 5 L 199; (1994) M W N 442: 
20 L W 10; 2 Pat. L R245; 28 O W N 980; 26 
Bom. LR 1117; 47 M L J935; 6 PL TLRS A 
(P O) 94 (PO) 
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cends upon her death accordingly, but we 
have already said that there is nothing 
inthe present case to show that Parbati 
claimed Dal Singh's property, or held it 
as a widow. Reliance was also placed on 
behalf of the appellants on Sant Bakhsh 
Singh v. Bhagwan Bakhsh Singh (I. L. R. 6 
Lucknow, 365) (3), but in that case Mu- 
sammat Lacbhmin,.widow of Pancham Singh 

_ obtained mutation in respect of property 
left by her husband’s brother Bahadur 
Singh on the statement made in the muta- 
tiqn Oourt by Baldeo Singh, the surviving 
brother, that he and Musammat Lachhmin 
were entitled as heirs to equal chares in 
Bahadur Singh's property which means 
that she came into possession by consent 
of Baldeo Singh. Reference was also made 
in this case to the case of Lajwanti v. 
Safa Chand (L. R 511. A. 171) (8), and the 
learned Judges remarked :— 

“In Lajwanti v. Safa Ohand (8, it was held that 
title acquired through adverse possession by a widow 
who claims and holds a widow's estate inures 
to the estate of her deceased husband and descends 
upon her death acoordingly. In Deo Datt v. Raj 
Bali (5 OW N 658) (1) one of us discussing the 
decision of their Lordships just quoted held that it 
could not be regarded as authority for the broad 
ag anih tiet i over Srs bi dean a Bey 

Ow oun possession of property withou 
title her possession must be Tegärdad as that of a 
widow's estate but that the determination of the 
question as regards adverse possession must be based 
upon the circumstances of each case. In the present 
case we findthat when Bahadur Singh died, Baldeo 
Singh was the person legally entitled to succeed to the 
estate, However, mutation was made in hisnameas 
well as in the name’ of Musammat Lachhmin at his 
ia kah and with his consent , . . . =. . When 

deo Singh stated that Musammat Lachbmin 
succeeded to a moiety share as an heir he could not 
ossibly mean pas es else than that she was to 
old it asa limited owner. It is further to be noted 
that Musammat Lachhmin herself in the deed of gift 
. Ex 1 refers to her possession both with regard to the 
share which came in her possession on her husband's 
death as well asin regard to the share which she 
obtained on the death of Bahadur Singh as possession 
| asan heir, This seems to usto ehow beyond all doubt 
that she never regarded herself as in possession of an 

_ absolute estate,” . 

This quotation from the judgment in Bant 
Bakheh Singh's case clearly shows that the 
decision in that case proceeded on facts 
entirely different fron: what we have in the 
case before us. 


~ The learned Counsel for the appellant also 
relies on the cage of Thakur Gaya Bakhsh 
Singh v. Deo Singh (I. L. R, 9 Lucknow, 
484) (9) and Musammat Ram Raji v. 
Balbhaddar (95 Ind. Oas. 482) (10), but we 
do not think these cases lay down any rule 
(9)9 Luck. 484; 150 Ind, Oas. 495; 11 O W N 351; 


AIR 1934 Oudh 190; 7 ROI, 
< (10) 05 Ind, Oas, 432; AT R 1996 Oudh 497. 
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contrary to what we have stated above 
and «hich was laid down in the cases 
KA to above. 

e are therefore definitely of opini 
that Musammat Parbati anak, in iia spre: 
sent case, be held to have prescribed to a 
limited estate only. 

For reasons given above, the plaintiffs- 
appellants’ claim fails in regard to both 
the properties, There is, however, another 
ground on which their claim is barred. 
It appears that during the pendency of 
the plaintiffs’ appeal in the Oourt of the 
District Judge certain co-sharera applied 
to the Revenue Court for partition of the 
mohals in which the property in suit is 
situated and that the appellants were im- 
pleaded in that partition case. They, how- 
ever, failed to put up any claim in the 
partition Ocurt and the partition was cone 
firmed in 1938. The plaintiffs’ claim is 
now barred under s. 233 (k) of the U. P 
Land Revenue Act. In the case of Rat 
Bajrang Bahadur Singh v. Rui Bent 
Madho Baksh Singh (I.L. R 13 Lucknow 
503) (J1), their Lordships of the Judicial 
Oommittee held that if a question of title 
affecting the partition of a mohal which 
might have been raised in the partiticn 
proceedings ig not raised and the parti- 
tion is completed, s. 233 (k)cf the U. P. 
Land Revenue Act debars the parties to 
the partition .from raising the question 
subsequently in a Oivil Oourt and that the 
word ‘partition’! is not used in the Act 
in the narrow sense of mere arrangement 
into units of area but that it imports and 
includes the distribution of rights in. the 
units among the sharers. . It is true that 
at the time when the partition suit was 
brought, the appellants’’ suit had been 
dismissed by the trial Court but this did 
not relieve the appellants of the necessity 
of putting forward their claim in the 
partition Court. Had they put forward 
their claim in the partition Oourt, partie 
tion would probably have been stayed till 
final decision of their suit in the Civil 
Court. „In any case as the plaintiffs’ 
claim title to the property, it was incume 
bent on them to bring a claim in the 
partition case to which they were parties 
but not having done so, their claim is 
barred by s. 233 (k) of the Land Revenue 
Bek Ne have allowed the respondents 
to file papers relating to t artiti 

(11) 13 Pak 508; 175 HA, Oas. i ba a on 
321; 1938 A L R 558; IOR PO 17;4BR 713; Al 
R 1988 P OSI0j 19:8 O W N 606; (1938) R D 
606; (1938A L J 786; (1988) 2M L J 596; 68 O 
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case in this Court, as they are papers 
that were not in existence and could not 
therefore be filed in the trial Gourt. 

The result is that the appeal fails and is 
dismissed with costs. 


B. Appeal dismissed. 


— 


RANGOON HIGH COURT 
Oriminal Revision No. 178-B of 1939 
June 2, 1939 

MosELY, J. 
Tun KING—PerosBOUTCE 
Versus 
NGA BA SAIN G— RESPONDENT 

Oriminal Procedure Code (Act V of 1898), sa. 370, 
421, 439 (5), (6), 369—Appeal against conviction 
dismissed— Recommendation for Kanan ient made 

bsequently — Accused as to show cause 
Whether” can show cause against conviction 
—Sub-a. (6) of 8. 439 only refera to sub-s. (5)—Svopse— 
Construction of 8. 369. 

When an appeal is preferred and it appears to 
the Judge that there is reason to believe that an 
enhancement of the sentence should be considered, 
it is the practice of the Rangoon High Oourt to 
issue notice in revision to the accused to show 
cause against enhancement, and the appeal and the 
revision are heard at one and the same time, 
Where a recommendation for enhancement of sen- 
tence has been made to the High Oourt after the 
decision of the appeal, the accused when called 
upon to show cause against the enhancement of 
the sentence cannot be allowed toshow cause against 
his conviction, but may only show cause against 
enhancement of the sentence. The order of the 
‘High Oourt in appeal must be regarded as final, 
and the. accused person cannot be heard to show 
cause against his,conviction. It does not make any 
difference that the accused's appeal from jail was 
dismissed summarily. Such appeals are dismissed 
summarily after consideration of the grounds of 
appeal, in addition tothe judgment and, if neces- 
Bary the evidence. Emperor v. Jorabhai Kisanbhai 
(3), Emperor v. Sher Singh (5) and Emperor v. 
Dhanna Lal (6), relied on. 

Sub-s. (6) of s. 439, Oriminal Procedure Code, can 
only refer to sub-s. (5) of the section, and means 
that, although a party who has not appealed cannot 
be allowed to make an application in revision, yet, 
if proceedings are taken against him in revision 
and notice to show cause why his sentence should 
not be enhanced is issued to him, he ehall, in show- 
ing cause, be entitled also to show causes against 
his conviction, Sub-s. (6) is intended to operate as 
an exception to what is otherwise laid down in the 
section itself 

Bection 369, Criminal Procedure Code, must be 
read with s. 430 ofthe Code. 


Or. R. for review of the order of the Head- 
quarters (S. P.) Magistrate, Sagaing, dated 
‘February 22, 1939, 


Order.—The respondent, Nga Ba Saing, 
‘was convicied under the second part of 
B. 307, Penal Code, and sentenced to five 
years’ rigorous imprisonment. The learned 
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District Magistrate, Sagaing, has submitted 
the casa in revision with the recommenda- 
tion that the sentence be enhanced. The 
accused had preferred an appeal (No. 267 
of 1939) before this, and that appeal was 
summarily dismissed about a month before 
receipt of the District Magistrate’s recom- 
mendation. The respondent, when called 
upon to show cause against enhancement 
of sentence, has endeavoured, in addition, | 
to show cause against his conviction, and 
the first question to be considered in this 
case is whether that can be done, having 
regard tothe fact that the accused's appeal 
has already been dismissed. 

When an appeal is preferred and it 
appears to the Judge that there is reason 
to believe that an enhancement of the 
sentence should be considered, it is the 
practice of this Court to issue notice in 
Tevision to the accused to show cause 
against enhancement, and the appeal and 
the revision are heard at one and the same 
time. I do not know of any previous case 
in this Court where a recommendation for 
enhancement of sentence has been made 
after the decision of the appeal, and there 
is certainly no reported case in the rulings 
of this Court on the subject. There is, 
however, considerable authority in the Indian 
High Uourts for the view that in such a 
case the accused person cannot be allowed to 
show cause against his coaviction, but may 
only show cause against enhancement of the 
sentence i 

The High Court’s power in revision are 
laid down in s. 439, Oriminal Procedure 
Oode. Sub-s, (1) enacts that the High 
Court may exercise any of the powers 
conferred on a Court of Appeal by certain 
sections, of which the only one in point, 
8.423 (1) (a), lays down that the Appellate 
Oourt in an appeal from an order of 
acquittal may, inter alia, find the accused 
guilty and pass sentence on him according 
to law, and s. 439, subes. (|), goes on to 
provide thatthe Court may enhance the 
sentence, This power to enhance the 
Sentence is subject to subes. (2), namely 
notice to the accused person, and to sub-s. (3) 
in regard to the maximum enhancement 
in Certain cases, Subesection (4) prevents a 
finding of acquittal being converted into a 
conviction. Sub-s, (5) says that where under 
this Code an appeal lies and no appeal is 
brought, no proceedings by way of revision 
should be entertained at the instance of 
ihe party who could have appealed, This 
sub-section prevents a revision application 
being treated as an appeal when no 
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appeal has been brought. Subssection (6), 
which is theone in question in this case, 
Bays: 

“Notwithstanding anything contained in this 
section, any convicted person to whom an oppor- 
tunity has been given under sub-s. (2) of showing 
osage why his sentence should not be enhanced 
shall, in showing cause, be entitled also to show 
cause against his conviction.” 

This last sub-section was only added 
.when the Oode was revised in 1923. It is 
important to note that the initial words 
are “notwithstanding anything contained 
in this section,” and not ‘notwithstanding 
anything contained in this Code.” It would 
seem clear therefore that sub-s. (6) can 
only refer to subes. (5) of the section, and 
mesns tbat, although a party who bas not 
appealed cannot be allowed to make an 
application in revision, yet, if proceedings 
are taken against him in revision and 
notice to show cause why his sentence 
skould not be enhanced is issued to him, 
he shall, in showing cause, be entitled also 
to show cause against his conviction, Had 
it been otherwise, it could have been 
contended in the case of an accused to 
whom notice had been issued and who had 
not appealed or in a non-appealable case 
had not applied for revision of his conviction, 
that he could not questicn the correctness of 
bis conviction, and that was in fact decided 
under the old Code in Emperor v. Chinto 
(1), It would seem therefore that sub-s, (6) 
is intended to, operate as an exception to 
what is otherwise laid down in the section 
itself. i 

It is only by virtue of the provisions of 
this sub-section thst the accused can show 
cause against his conviction, and, as I have 
said, under the words of the section itself 
it would seem that the accused is not 
entitled to do so where his appeal has 
been previously dismissed. It is laid down 
elsewhere in the Code that judgments once 
passed cannot be altered or revised except 
as provided for by this section. Section 389 
of the Code says: 

“Save as otherwise provided by this Code......... 
no Oourt, when it has signed its judgment, shall 
alter or review the same, except to correct a 

error. F 

This section must be read with s. 430 of 
the Code where it is said that "jadgments 
and orders passed by an Appellate Court 
upon appeal shall be final, except in the 
cases provided for in s. 417” (appeals 
against an acquittal by the Government) 
“and Ohap. XXXII" of whicha. 439 is a part. 
It appears therefore to me that the order 
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of this Oourt in appeal must be regarded 
as final, and that the accused person 
cannot now be heard to shcw cause against 
hie conviction. Another view was taken 
incidentally in Emperor v. Mangal Naran 
(2) where it was remarked that it was 
the practice of the Bombay High Court to 
issue notice against enhancement in revision 
after the disposal of the appeal, and that 
the accused then still had the right to show 
cause against his conviction, though any 
attempt to set aside his conviction would 
not have much chance of success. 

This view, however, was dissented from 
in Emperor v. Jorabhai Kisanbhai (3) a 
case on all fours with the present one, 
where it was said that such a case where 
the appeal had already been heard on the 
merits was not provided for in subd-s, 6, and 
was outside the purview of that sub-section, 
It was also remarked that to allow cause’ 
to be shown against the conviction would 
be to re-hear the appeal on the merits, and 
that that would be a proceeding which is 
against the ordinaty principle of finality 
of judgments, such as has often been referr- 
ed to by the Privy Oouncil; fcr instance, 
in Hook v. Administrator- General of Bengal 
i4) at p. 508, This ruling was followed 
in Emperor v. Sher Singh (5). In that 
case a petition by the accused for revision 
of his conviction and sentence was dis- 
missed, whereupon the Orown presented an 
application in revision for enhancement 
lt was held there that 
the accused was no longer entitled under 
s. 439, sub-s, (6), to re-open the question 
of bis guilt in the face of the previous 
finding by the High Oourt. Emperor v. 
Dhanna Lal (6)a similar case, also followe 
ed Emperor v. Jorabhai Kisanbhai (3). It 
was said there: 

“Sub-section (6) was meant to give an aconged 
person to whom a notice of enhancement of sentence 
was issued and who has not appealed, or if no 
appeal lay, has not applied for revision of his con- 
viction, an opportunity to question the correctness 


of his conviction if it was proposed to enhance 
his sentence." 


(2) 49 B 4:0; 87 Ind. Oas. 434; A IR 1925 Bom 
268; 26 Or- L J 968; 27 Bom. L R 855, 

(3) 50 B 783; 97 Ind. Oas. 803; A I R 1938 Bom 
555; 87 Or. L J 1173, 28 Bom. L R 1051 

(4) 48 O 499 at p. 508; 60 Ind. Oas. 631; A IR 
1991 P O 11; 48 I A 187;19 A L J 366; 40M L 
J 423; 29 M L T 336; (1981) M WN 313; 38 OL 
J 405; 3U PLR PO; 17; 23 Bom. LR 648; 95 
O WN 915; 14L W 281 PO), 

(6) 8 L 521; 100 Ind. Cas 334; A I R 1927 Lah, 
217; 28 Or. L J 266; 28 P LR 559, 

(6) 10 L 241; 117 Ind. Oas. 869, ATR 1999 Lah, 
797; (1993) Or. Oas. 429; 30 Or, L J 615;30 PLE 
409; Ind, Rul, (1929) Lab. 685. i 
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_ Anotker case on all fours with the pre- 
bent one is Emperor v. Abdul Qayum (7) 
which also followed the decision in Emperor 
-v. Jorabhai Kisanbhai (3). It does not 
appear to me to make any difference that 
. the accused's appeal from jail was dismissed 
summarily. Such appeals are dismissed 
summarily after consideration of the grounds 
of appeal, in addition to the judgment and, 
if necessary, the evidence, As to the merits 
of the case for enhancement, I am afraid 
-that I cannot see any. This was a case of 
an assault with a dah by one ex-convict 
on another ex-convict, apparently arising 
out of a sudden quarrel. It is true that 
the person assaulted was unarmed. He 
had six injuries, two cf which were on the 
head. The other four were on the hand, 
“arm and fingers, and migbt have been 
caused when tLe complainant was defend- 
ing himself, ‘Ihe evidence given only 
referred to the first blow struck. Bcth tle 
accused and the complainant appear to 
have been drunk at the time. The main 
ground of the learned District Magistrate's 
-recommendation for enhancemeut was that 
_the accused person had made a previous 
attempt to murder the same man, Maung 
‘Po An, bat I find that the previous case 
in which this accused, Nga Ba Saing, was 
convicted (Criminal Regular Trial No. 98 
-of 1935:of the Sub-Divisional Magistrate, 
.Myinmu) was a case of an assault, against 
‘a totally different person, Maung San 
»Htaik, who gave: a different father’s name. 
It does not appear to me to be necessary 
. to take any steps to enhance the sentence, 
and that will be ordered accordingly. 


D. : ` Order accordingly. 


TM 55 A 715; 146 Ind, Oas. 157;A IR 1933 Al, 
483; (1933) Or. Oss, 830; 34 Or, L' J 1205; (1933) A 
LJ %7, LR 14 A 348 Or; 6R A 268 (2). 
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~ veraus 
JUGAL PRASAD MANDAL AND OTRERS— 
DEFANDANTS— RESPONDENTS 
Bihar Tenancy Act (VIII of 193+), 68. 52, 180— 
8.52 is wider than 3, 1t0 — Under former section 
tenure-holders are entitled to abatement —Second appeal 
‘— Finding asto whether lands were.totally unfit for 
oultavation—Interference tn second appzal. 
Section 63, Bihar. Tenancy Act, 18 much wider 
‘than 6, 180 wasmuch asit deals with every, olasa of 
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tenants. S. 92 undoubtedly gives right of abatement 
to tenure-holders 4 b 
The qaestion whether the lands were totally unfit 
for cultivation for the yeare in suit, is a matter for the 
Court below and the High Oourt odnnot interférein 
second appeal, when the lower Appellate Oourt ‘has 
accepted the finding of the trial Court that the, entire 
land has been diluviated and no area was cultivable 
in the years of the suit. ' 3 
A. from the appellate decree of the 
Additional Sub-Judge, Bhagalpur, dated 
November 8, 1937, ` 


Mr, Subal Chandra Mazumdar, for the 
Appellant. z 
Mr. 8. C. Misra, for the Respondents, 


Judgment.—This appeal arises out of 
an action for rent in whick the defendants 
claimed abatement and in the result appears 
to have claimed total abatement on the 
ground that the lands in suit were covered 
with water ofthe Ganges for the years 
for which rent was claimed. Itis contended 
by Mr. Mazumdar appearing on behalf 
of the plaintiff-appellant that the learned 
Judge isin error both in law and on the 
facts of the case, inasmuch as in the 
first instance, the claim by the defendants 
was merely , for an abatement in the 
sense thatthe lands were less fit for 
cultivation than they would have been 
but for the fact that the lands had become 
diluviated and when they re-appeared, 
sand was deposited on them. I must say 
that it looks very much as if it had 
been the defendants’ original case, be- 
cause an application was made for the 
appointment cf a Oommissioner for the 
purpose of ascertaining these facts; 
but that appears to have been abandoned 
and ‘ultimately the Judge refused to 
appoint a Commissioner. In the result, the 
Judge cameto the conclusion that the 
lands were totally unfit for cultivation for 
the years in suit. Whether this was so 
or not was a matter for the Court below 
and 1 cannot see how this Court can 
interfere, although I must say, if I had to 
try this casein the first instance, that I 
should have very grave doubts whether 
the defendants’ Case in this regard was 
made out, Not only is the evidence 
vague but it appears to be somewhat cone 
trary tothe case that was made cut at 
first. But this much isto be said for the 
defendants that in para. 5 of the written 
statement defendant No. l does state that 
“he rent-claimed land was entirely washed 
away by the Ganges” in two years. This 
appears to have entitled the landlord to 
rent atleast forsome of the years in 
Suit, The Appellate . Oourt -accepted the 


` 


19407 


finding of the trial Court which was to 
Mthis effect :- $ | 

“On this point the evidence is ez 
unchallengei. Defendant has pledged his oath 
and has examined a boundary man to say that the 
entire land has been diluviated and no area was 
cultivable in the year in suit.” : = 

Strictly speaking I suppose he should 
have amended the defence before. being 
allowed to make a case 
But it has been accepted, asl have said 
by the trial Cvurt aud the Appellate Court 
and I have no jurisdiction to interfere as 
much'as I feel inclined to. As regards the 
point of law, the matter seems to be perfectly. 
clear. Mr. Mazomdar relies upon s, 180, 
Bihar Tenancy Act, which amongst other 
things provides as follows : 

“A` raiyat..until he acquires a right of 
occupancy the land, shall be liable to pay such 
rent for his holdingas may be agreed upon between 
_him and his landlord.” 


Mr. Mazumdar contends that that section 
applies and not s. 52. Now, 8.52 is a much 
wider section than s. 180, inasmuch as it 
desis with every class of tenants, The 
words of the section are “Every tenant shall 
..:" and we know from the definition of 
tenant ins. 4 of the Act: that a ratyat 
is simply one class of tenant. Section 52 
undoubtedly ‘gives; right of abatement, 
and as these defendants are not raiyais 
but'tenure-holders, as ‘has been held by 
the Judge in the Oourt below, it seems to 
mae onthe question of law that: the 
learned Judge was right in holding that, if 
the facts were established, the tenants would 
‘be entitled to abatement. In the para- 
graph of the written statement to which I 
‘have referred, the defendant agrees to pay 
‘one anna per bigha ‘for the purpose of 
‘fixing his rights in the land when it should 
Te-appear from water. Ordinarily stated 
‘the Judge would have given judgment 
for the plaintiff for this amount; but he 
Points out that he is unable to assess that 
“as the area-has not been shown. If it had 
-been'a matter of any great value to the 
landlord, I might incidentally say in 
parenthesis that it is of greater value to 
the defendants, I might have remanded 
‘the case for this question to be determined. 
‘But asitisof no particular value to the 
‘plaintiff-landlord, I do not propose to 
adopt that course. With these observations 
I Hold that the appeal-failsand must .be 
‘dismissed with costa. Eo made ah, E 


iD. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Oivil Appeal No. 70 of 1937 
June 28, 1938 
DGLEY, J. | | 
Kazi ABDULSATTAR—Dgprorn— 
APPELLANT 
f versus 
DINAJPUR TRADING ann BAKNING Oo.; 
~. LTD AND OTABRS—R3PONDENTS | 
Provincial Insolvency Act (V of 1920), ss, 43, 53, 
54, 17—Powera of Oourt under s. 42, extent of— 
Transfers effected long before insolvency petition 
but having considerable effect on insolvency—Order 
refusing discharge, tf can be based on such trans- 
ers—Questionable transactions falling under s. 42 
not avoidable under ss. 53 and 54—Review of— 
Fraudulent transfer—Onus to ve fraud —Insol-' 


vency—Appeal—Procedure—Oredstor dying during 
discharge proceedings—Substitution of hetrs— 
Criteri 


riterton. . , 
Section 42, Provinojal Insolvenoy Act, gives the 
Court wide authority to examine the insolvent's 
conduct whether before or after the insolvency: 
Fraudulent transfers by the insolvent prior to in- 
solyency .come within the purview ofs, 42 (1) (6). 
But there must be some limit regarding the alleg- 
ed fraudulent transfers upon which the order of 
discharge can be refused and the Judge ought not 
to take into his‘oonsideration conduct which could 
not have had anything to do with the 
bankruptey either in producing it or in affecting 
it in any way after its commencement, Only such 
conduct or affairs as may or can have had some 
effect upon the bankruptcy ought to be taken into 
consideration, But where the transfers have con- 
siderable effect upon the insolvency then an order 
refusing discharge can be based on such transfers 
although they might have been effected long before 
tha application for insolvency. G.O. Moses v. A, Oy 
t (2) and. Be parte Uonstable ; In re Barker, 
(3), referred to. [p. 117, col. 2} j 
Tn view of the wile powers conferred upon the’ 
Court by e. 42 of the Act, the Oourt has power 
generally to review any questionable transactions 
covered by that section which are in any way re 
levant to the insolvency even if such traasactions 
could not be expressly avoided under as, 53 and 54 
of the Act. [p. 148, col. LJ 

“In an application by debtor for discharge, if 
the creditors allege that the debtor's case comes 
under s. 42 (l) (i) by resson of some fraudulent 
trangfers effected by him, the onus would lie upon 
the creditors to prove fraud, if any, in respect of 
the transaction. (p, 148, col. 2.] 
. The procedure as regards the issue of notices on 
creditors is presoribed primarily in order to afford 
them a reasonable opportunity to appear at the 
time of the hearing of the application for dis- 
charge. |p. 147, col. LJ | , é 
“Where during the course of discharge proceedings 
started by the insolvent, a creditor who isa party 
to such proceedings dies, the‘criterion which should 
be adopted for the pur of deciding whether the 
heirs of such creditor should bs substituted is- to 
ascertain whether or not the interests of such 


r= 
“gong are likely to be adversely affected by teir 


non-substitution : 

: ‘Held, that the non-substitution of the heirs did 
inot -adversely affect their interest and -therefore 
the failure to substitute did not render the appaal 


. incompetent, Thakur Singh v. Ganga Singh (d), re 


fered to, 
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O. A. from the original order of the 


District Judge, Dinajpur, dated September 
25, 1936. ` f 


Messrs. Bijali Bhusan Sanyal 
Sudhansu Bh. Sen, for the Appellant. 

Mesers. Girija Bh. Sanyal and Nirmal 
K. Sen, for the Respondents, $ 


Judgment.—This appeal is directed 
against an order of the learned ' District 
Judge of Dinajpur, dated September 25, 1936, 
under which he directed that the application 
for discharge of the appellant'should be dise 
allowed. In the case with reference to which 
this appeal arises, the appellant filed his 
application for insolvency on-April 10, 1935. 
An adjudication order was passed on August 
29, 1935, and the appellant applied for his 
discharge on February 8, 1936, This appli- 
cation was contested and was disallowed 
by the learned District Judge in hia order, 
dated April 25, 1936, against which this 
appeal is directed. The first point that, 
arises for consideration in-connection with 
this appeal is whether or not this Bench 
has jurisdiction to hear it, With regard 
to this question, it appears that the appel- 
lant, at the time when he filed the appeal, 
valued it at Rs. 5,400, It is, however, 
provided in Item No.4 (iii), 5,1, Ohap. Il 
of the Appellate Side Rules’ that a Judge 
sitting singly may hear all.appeais against 
orders made in insolvency proceedings in. 
cases where the property of the insolvent 
does not exceed Rs. 1,000 in value. In 
the case out of which this appeal arises, it 
appears from.the record that the total 
value of the insolvent’s property ag realized 
by the Receiver amounts to Reg. 279-80. 
It is therefore clear that this Bench is 
competent to hear the appeal. A preli- 
minary objection bas been urged to the effect 
that no appeal lies in this’ case, as there 
is a note at p. 25 of the paper-book’ to 
the effect that the appeal has abated as 
against the heirs of the deceased -respon- 
dents’ Nos. 9,11 and 13. The’ deceased 
respondents were creditors upon whom 
notices of the date of the hearing of the 
‘application for discharge were served in 
accordancé with thé’ provisions of r: 9 
framed under s. 79 of Act V of 1920. 
‘This procedure has been prescribed primae. 
rily in order- to afford the creditors a 
reasonable opportunity to appear at the time 
of the hearing of the application for dibe 
charge. It is argued, however, on behalf of 
the repondents that the procedure prescribed 
“by the provisions of the Oode of Oivil Pro- 
cedure in the matter of substitntion of 


and 
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parties should be followed in inso:vency 
proceedings and as the heirs.-of the three, 
Teapondents mentioned above have not been 
substituted, the appeal to this Oourt ‘must’ 
be regarded as incompetent. ae 
When: the insolvent’s application -for.die-, 
charge was being considered by 
lower Court it appears.. from . the record. 
that the requisite notices as required by r, 9 
of the rules framed under s. 79, Povincial 
Insolvency Act,. were duly served upon 
creditors Nos. 9 and 11. As regards creditor 
No. 13 there is a note in the order-sheet tated 
March 18, 1936, that creditor No. 13 was. 
reported to be dead. Her heirs were, 
however, substituted on March 20, 1936, 
and there is also a return of service on 
the record which sbows that' her heirs 
were duly served'with the requisite notices, 
Apparently, the original creditors Nos, 9 and 
11 died during the pendency of this appeal’ 
in this Oourt .and as regards the original 
creditor No, 13, owing to some mistake, 
which has not been:explained, her name was 
shown in the megiorandum of appeal instead 
of her heirs. The qusstion therefore which 
has to be considered is whether or not the 
failure to make the heirs of the original 
creditors Nos. 9,11 and 13 parties to this 
appeal renders the appeal incompetent. 
With regard to this matter, it is significant 
that the only creditors whotook part.in the 
proceedings in the lower Court with reference 
to the insolvent’s application for discharge 
were creditors Nos.1 and 2. Itistrue that 
certain other creditors proved their debts, 
Those who did so prove, were creditors Nos. 1 
to 12, 19 and 22 to 25; and it is admitted that 
itis only these creditors who would be‘entitl- 
ed to partake in the ultimate distribution of 
the assets of the insolvent. As regards 
creditors Nos.9 and 11, beyond proving their 
debts in the lower Court, they appear tohave 
taken no interest in the proceedings there 
and although the notices required under 
T. 9 of the rules framed under s. :79, 
Provincial Insolvency Act, were duly served 
upon them, they did not put in an appear» 
ance during the course of the proceedings 
in connection with the application of. the 
insolvent's discharge. Similarly, as regards 
creditor No. 13, her heirs were duly served 
with the requisite notice but they did. not 
think it fit to appear in those proceedings in 
the lower Oourt, There is a provision-in 
the Provincial Insolvency Act (s. 17) which 
provides for the procedure to be followed 
in the case of the death of the insolvent 
himself, There is alsoa specific provision 
to the effect that in certain circumstance 
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«the precedure in the Civil Prcceduré Code the`purpose of cheating his creditors, The 
> shall specifically. apply to the insolvency transfers’ in question were effected: by 
proceedings: see s. 18, Provincial Insolvency _thrée kobalas: the first was dated February 
. Act. The Act is, however, silent with refer- 19, 1933,.and was in favour of his wife 
ence tothe procedure which should beadopted and the remaining two kobalas were dated 
>in the matter. of substitution ofthe heirs October 21, 1933, and they were in favour 
~- ‘of deceased creditors. ` gts of his wife and his son, respectively. - í 
This being the care, in my opinion The: first point urged on behalf of the 
the .critertion which should be adopted appellant is that the Court below should 
: for the purpose of deciding whether such have only considered the conduct of the 
. heirs should be substituted. isto ascertain -insolvent subsequent to the date of hia 
nıwhether cr not -the interest -of such insolvency. The language of s- 42, 
. persons are likely to be adversely affected Provincial Insolvency Act, is- clearly 
by their non-substitution. In this connec- against this contention and gives- the 
-tion it was pointed out by the lahore Oourt.wide authority to examine the insol- 
«High Oourt in Thakur Singh v. Ganga Singh vent's conduct whether before or after the 
œ (1), that, the death of a creditor not really insolvency.. The order of the learned Judge 
- interested. in the.proceedings does not necese appears to have been passed mainly with 
.: sarily cause.an appeal to abate. Inthe case reference to the provisions of s. 42 (1) (i) of 
| now before us, it cannot be said that the the Act, which empowers’ the Court to 
-heirs of the deceased respondents mene refuse to grant an absolute order of 
' - tioned above are likely to be adversely affecte discharge on proof of the fact that the 
: oy ovine to their non-substitution, Asstated ‘insolvent has concealed or removed his 
. above, the original creditors Nos. 9 and 11 property or any part therecf or has been 
. took. no interest in the matter in the lower guilty. of any other fraud or fraudulent 
Court beyond proving their debis. Their breach of trust. In this connection, it may 
: names have been entered in the schedule be observed that the provision of s. 39 (2) 
` of creditors and their heirs have admittedly (j), Presidency Towns Insolvency Act,- is 
- received such shares of the assets of the somewhat similar-in-its terms-to s. 42 (1) 
appellant as would be finally payable at (i), . -Provincial Insolvency Act, With 
“ the. time of the distribution of the assets. reference to the provisions ‘of the - former 
` “Ag regards: the heirs of creditor No. 13, this Act,it was held in G, C. Moses v. As C. 
creditor and her heirs even failed to prove ‘Oakeshott (2) that a fraudulent transfer by 
. ‘their debts and it is therefore difficult to say .the insolvent priorto the insolvency came 
how her heirs could possibly be affected by within the purview cfs 39 (2) (j) of the Act 
the fact of their non-substitution in these and rendered the insolvent guilty of a 
proceedings. As stated above, the proce- ¿breach within the meaning of the sub» 
dure as regards the issue of notices on section, The same principle must be held 
-~ creditors appsars to have been prescribed “to be applicable in the case before us; and 
primarily in order to afford them a reason- this contention which has been raised on 
able opportunity to appear at the time ofthe behalf of the appellant cannot, therefore, be 
hearing of the application for discharge. accepted. It was next urged that some 
| In my opinion, this procedure caanot be said limit should be imposed with regard to the 
z- to Constitute such persons parties to the pro- time ofthe alleged fraudulent transactions 
~ ceedings in the same sense that plaintiffs upon which an order for discharge can be 
“and defendants are parties in a civil suit. refused, and that it is not open to the’ Court 
I do not think that the heirs of the deceased to base an order-of refusal upon transace 
respondents can be affected in any way by tions which took place long before the 
_ their non-substitution; and in my view, the application for insolvency. In support of 
‘fact that the heirs of the deceased respondente the contention, reliance is placed upon the 
Nos. 9,11 and 13 have not beenimpleaded obseravtions of Lord Esher in- Mr parte 
“. in, the case cannot in any way affect the Constable; In.re Barker (3). His Lordship 
competency of the appeal. The learned stated with regard to similar transactions in 
District Judge refused the application for England that. i : E 
discharge, because he was inclined to tbink > 7 ee oe ae Sbor, moit be omei na 
that the insolvent shortly before applying fis consideration conduct which could not have 
for his discharge fraudulently transferred | 


certain properties to his wife and son for 5 @),30 0 W NGASI Re TOA “Cab aan, TER ADEE 


- (IA IR1997 Lah, 494; 103 Ind. Cas. 623;9LL _ (8) (1890) 25 Q B D 385; 59 L JQ B 331; 38 W 
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had anything to do with the bankruptcy either 
in producing ıt or in affecting it in any way after 
its commencement. Only such “conduct or ` affairs 
as may or can have had some effect upon the 
bankruptoy ought to be taken into-consideration."” 

In my. view, this is the principle which 
-Should certainly be adopted in cases which 
fall under s. 42 (1) (i), Provincial Insolvency 
Act. . But, in the case now before us if these 
particular allegations of fraud againat the 
insolvent can be maintained, there is no 
doubt that the transfers upon which the 
order cf the learned District Judge was 
-based must. have had some considerable 
effect upon the insolvency, This contention 
-must, therefore, fail. The’ next argument 
put forward on behalf of-the appellant is 
that the application for discharge should not 
„have been- refused unless the transactions 
mentioned in the order of the learned 
District Judge could be brought within the 
provisions of es..53 and~54, Provincial 
Insolvency Act. These sections mention 
,cértain specific transactions which may be 
treated aa voidable or void provided they 
took place within acertain definite period 
before the presentation of the petition, for 
insolvency. But itis quite clear that in 
view of the wide powers conferred upon the 
Court by s, 42 of the Act the Court has 
power generally to review any questionable 
transactions covered by that section which 
are in any way relevant to the insolvency 
even if such transactions could not be 
expressly avoided under ss. 53 and 54 of 
the Act. I, therefore, do not consider there 
is any substance in this argument put 
forward on behalf of the appellant. It is 
next argued that in any event, having 
‘regard to the nature of the transactions 
represented by the three kobalas mentioned 
above, it cannot be said that these transace 
.tions were fraudulent in such a way as 
to make him guilty of fraud or of fraudulent 
breach of trust under s. 42 of the Act, 

With regard to the first kobala dated 
February 19, 1933, it purports to convey to 
the appellant's wife certain immovable pro- 
perties belonging to him in satisfaction of.a 
debt due to herin respect of her dower, 
which amounts to Rs, 2,200, No evidence 
-was giyen in the Oourt below tothe effect 
. that no such debt was due from the appel- 
lant tohis wife on account. of dower ; and 
this being the case, the transaction would 
‘appear to be prima facie genuine. The 
learned District Judge appears to- have 
proceeded upon the view that the value of 
the: properly: conveyed: by the kobala, 
‘dated February 19, 1933, was very much 
greater than the value as stated in’ the 
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kobala, but the evidence with regard to the 
actual value of this property does not 
appear to be-.snufficient to indicate that it 
was undervalued at the time when the 
transaction took place. The kobala in ques- 
tion purports to convey to the appellant's 
wife property of about 21 bighas and 17 
cottas in area besides a one-third share of a 
jama of Rs. 51-91. The average price of 
this land according tothe kobala would te 
about Rs. 33 a bigha. The appellant 
udmits that part cf the land covered, by 
the transfer appertdained to some property 
held by him at Fatepur which would sell 
at Rs. 50 or so-per bigha, but in view of the 
fact that the ‘transfer was made by the 
appellant to his wifein lieu of her dower, 
it ie not unreasonable to suppose that he 
made the transfer at a price somewhat 
lower than the ‘ordinary value of the land. 
In any case, having regard to the provisions 
of s. 42, Provincial Insclyency Act, it is 
clear that ihe onus would lie upon the 
respondent to prove fraud, if any, “in 
respect of the transaction. In my opinion, 
this onus has not been discharged and it has 
not been proved that this transaction was 
fraudulent. 

Similarly, as regards the second kobala, 
‘dated October 21, 1933, it cannot be said 
to have been proved that 'this transaction 
‘was.in ony way fraudulent. The transfer 
was made for the purpose of reducing 
further the debt due by the appellant to 
his wife on account of dower and he trans- 
ferred to her certain property the value of 
“which was said to be Rs. 1,000, The first 
item consisted of the equity of redemption 
in respect of an area comprising 2 bighas 
2 kottas and Gdhurs, This was valued at 
Rs. 200. The second item comprises the 
equity of redemption in ‘respect of the 
appellant's house and garden. According 
to his evidence, the total value of this 
property was Rs. 2,000 and, as it has been 
mortgaged the equity of redemption. was 
- Stated to be Rs. 700. Itis significant that 
as regards this item of property, the 
Receiver subsequently sold one-third of the 
house and the garden transferred for a sum 
of Rs, 200. This is, therefore, an indication 
to the effect that ‘ihe property was actually 
overvalued at the time of the execution of 
the kobala. As regards the -last item 
covered by this document, it comprises 
certain household articles and domestic 
articles, the total value of which was 
estimated at Rs. 100. It is true that with 
regard to this item, the estimate. given in 
the schedule seems to be very low; but there 
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is no satisfactory evidence on the side of the 
respondents to the effect that. the proper 
Valuation of these articles should have been 
greater and, in view cf the fact that the 
articles in question were probably in daily 
‘use by the insolvent himself and his wife, 
it cannot be said that it has been 
established that this part of tHe transaction 
was fraudulent. The third kobala men- 
tioned in the order of the learned District 
‘Judge is dated October 81, 1933. The 
transfer of the properties mentioned in 
this document was effected for the purpose 
of repaying a debt due by the appellant 
to his son, which appears to have amounted 
to Rs. 900. There is no evidence to the 
éffect that such a debt did not exist; and, 
having regard to the nature of- the immov- 
able properties mentioned in the kobala, 
some of which were mortgaged, it does not 
appear to have been established that the 
properties were sold by the appellant to his 
Bon at an inadequate price. 

In my opinion, therefore, it has not been 
Proved that the appellant committed any 
fraud in connection with the transfers men- 
tioned above. Although admittedly the 
insolvent’s asrets were not of a value equal 
to 8 annas in the rupee of his unsecured 
liabilities, he gave evidence which, in my 
opinion, was sufficient to show that the fact 
that the assets were not of: such value had 
arisen from circumstances for which he 
could not justly be held to be responsible. 
In view of the circumstances stated above, 
I am of opinion that the order of the learned 
District Judge cannot be maintained. The 
appeal is accordinly allowed with costs 
throughout. The order of the lower Court 
set aside and the appellant is discharged. 
The hearing fee in this Court is assessed at 
three gold mohurs. With regard to the 
circumstances of the case, it is not necessary, 
in my opinion, to attach any conditions to 
the insolvent’s discharge under s. 42 (3), 
Provincial Insolvency Act. The prayer for 
leave to appeal under 8.15 of the Letters 
Patent is rejected. 

D, l Appeal allowed, 

BOMBAY HIGH COURT 
Suit No. 410 of 1938 
July 18, 1938 
= ¢ ENGINERR, J. 
KARBALAI GULAM AND oranre— 
- PLAINTIFFS 
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Sch. I, Art. 5—Summary suit instituted before 
amendment more than one year after accrual of 
cause of action is barred and is not revived by 
amendment. : 

Where before January 15, 1988, a summary suit 
institated more than one year alter the accrual of 
the cause of action is barred under Art 5, Limita- 
tion Act, aa it originally stood, the suit is not re- 
vived by the amendment of January 15, 1938 
which prescribes a period of three yeara. Appasamé 
Odayar v, Subramanya Odayar (1); Mohesh Narain 
v. Taruch Nath (3), Vinayak Govind v. Babaji (3) 
and Mahomed Mehdi v. Sakinabai (4), relied on, 
Gopaldas v. Tribhowan (5), distinguished. 


Mr. M. A. Jinnah, for the Plaintiffs. 


Mr. M. C. Setalvad, Advocate-General, for 
the Defendants. 


Judgment.—This is a summons for 
judgment and the first point that arises is 
whether as submitted by the defendants, 
the suit as a summary suit is barred by 
thé Law of Limitation. The Article appli- 
cable in summary suits is Art. 5 which as 
it originally stood provided a period of one 


year. That Article was amended by an 
amendmeat which came into force on 
January 15, 1938 By this amendment 


the period of limitation is increased to three 
years. It is common ground that before 
anuary 15, 1938, more than one year had 
expired from the accraal of the cause of 
action, so thatif the original Article applies, 
the plaintiffs are not at liberty to file this 
suit as a summary suit. The plaintiffs, 
however, contend that the amendment is 
retrospective and that the Limitation Act 
in force when the suit was filed was the 
Act as aménded and therefore the period 
of limitation applicable is three years. . 
The Limitation Act of 1859 provided by 
s. 18 that all suits that might then be 
pending or that‘should be instituted within 
the period of two years from the date of 
the passing of that Act should be tried and 
determined as if that Act had not been 
passed, but all suits to which the provise 
sions of that Act were applicable and which 
might be instituted after the expiration of 
the said period should be governed by that 
Act and no other law of limitation, any 
statute, Act or Regulation then in force 
notwithstanding. In the Limitation Act 
of 1871 which received the assent of the 
Governor-General on March 24, 1871, and 
which came into force on July 1, 1871, it 
was expressly provided that nothing cone 
tained in ss. 2 and 3 orin Parts 2and 3 
applied to suits instituted before April 
1, 1873, ss. 2 and 3 and Parts 2 and 3, 
Limitation Act of 1871, make -up the whole 
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of that Act-except the last Part, viz. Part 4). 
which refers to the acquisition of ownership’ 
by posséssion, ` | E — 
Thus, in both: :the- Acts of 1859 and 187), 
express provision. was made for cases where 
suits were filed after the coming into ope- 
ration of tre respective Acts up to.a, certain 
period; "When .wé come to the Limitation. 
Act of 1877, we find that it provided in s, 2 
that ‘dll~ references to the Limitation 
Act ‘of: 1871 should be read as if made to 
the:Act of 1877, and ‘that nothing contained 
in the. Acts of 1871 and 1877 should be 
deemed to affect any title acquired or to 
revive any right to sue barred’ under the 
Act of 1871 or under any enactment thereby 
repealed. In Appasami Odayar v. Subra- 
manya Odayar (1) their Lordships of the 
Privy Council observed that if the later 
Acis of Limitation altered the law, they 
would not revive the- right of suit, The 
Limitation Act under which the suit was 
barred was the Act-of 1859. In Mohesh 
Narain v. Taruck Nath .(2) at p, 38 the 
Privy Council held that on April 1, 1873, 
the plaintiffs suit was barred by the law 
of. limitation under the Act of 1871, and 
that the Act of 1877 could not revive the 
plaintiffs’ rights so barred. The provision 
aeania no longer appears in the Limita- 
ion. Act, but there js. a general provision 
now appearing in the General Olauses Act 
of 1897, e. 6 of which provides that the 
řepeal of an enactment shall not -revive 
anything not in force or existing at the 
time when -ihe appeal takes effect;-or affect 
the previous operation of any enactment so 
‘epealed. In Vinayak Govind v. Babaji (3) 
at':p,- 233 the Appeal Court held that,a 
claim ‘barred by limitation when Act IX 
of 1871 came into force was not. revived 
by the passing of that Act. In the Limita- 
ce ‘Act of 1859, the period of limitation 
‘tor ‘recovering a deposit was three yéars 
rom the date of the deposit. The deposit 
was mude on December 12, 1864, and the 
accounts. in question were adjusted in 
July: 1865. In 1871, a new -Act of Limi- 
tation came -into force. which provided a 
period of three years from the date of the 
demand as the period of limitation for 
recovering a depcsit.. The plaintiffs, made 
a demand in April 1877, and filed a suit on 
June ; 25, 1877, It wes held that the 
suit was barred by the law of limitation: 
_ This decision was followed in Mahomed 
a3 12 M 26; 15.1 A167; 5 Sar, 255; 12 Ind. Jur. 370 
(2)'20 IA . 38; 20 C 487; 6 361; 
ee ead at p.38; 20 C 487; 6 Sar. 361; 17 Ind, 


y (B4 BBO p83 Ki to NG 


KARBALAI GULAM V. HB8AHIM BUSARRI &:00. (BOM.) 


1851 0- 


Mehdi v. Sakinabai (4).- ‘That was a snit“ 
for restitution of conjugal rights.’ The?” 
husband demanded restitution by-his letter 
of Jaly 11, 1406, and the wife refused the? 
demand on July 19, 1906.'- Inthe Limitation” 
Act of 1871 there was an Article, viz. Art. 35, : 
which. rrévided a period of iwo years from‘: 
the-date of demand and refusal as: the 
period of limitation for suits for-restitntion’ - 
of conjugal rights. In:1908 the: present- 
Limitation’ Act came into force by wbich- 
Art. 35 was repealed. On June 16, 1911;~ 
the husband made a fresh demand, and the: 
demand not being complied with: by the 
wife, he filed a suit on June 20, 1911. It 
was held that the plaintiff's right to sue 
had.become barred under Act XV of 1877, 
and that it could not be revived by Act IK 
of 1908 which repealed Art. 35 of the earlier 
Act. Heaton, J. who decided the suit in 
the first instance, considered himself bound 
by .the authority in Vinayak Govind v. 
Babaji (3) although he himself -was of 
a diferent opinion. The matter was taken 
to the Appeal Court and the Court of 
Appeal consisting cf Sir Basil Scott, O: J; 
and Ohandavarkar, J. affirmed the law laid 
down in Vinayak Govind v. Babaji- (3), 
On behalf of the plaintiffs, Gopaldas v., 
Tribhowan (5) was cited tn support of their 
submission. In that case it was held that 
s. 48,. Civil Procedure Ocde, 1908, has a 
retrospective effect but this decision prò- 
ceeded on the ground that s, 154 of the 
Gode clearly contemplated a retrospective 
effect of the Code and an interference: with 
tights. acquired under the old (ode, and 
that therefore.there was a different intention 
within the meaning of.s. 6; General Clatses 
Act. I. therefore hold . that -it was >not 


competent for the plaintiffs to file the suit 


as.a summary suit. ; vote mn said, 
“<The question then-arises as to what-order 


I. should make in the matter. In miy. 


opinicn, it’ is not-necessary to dismiss the’. 
suit,. The filing of-the suit is ‘not barred,’ 
only the-right to file a: summary ‘suit is 
barred. Tf the Prothonotary had -refised. 
to accept it as a summary suit, the plaintiffs, 
could have got it put-on- the file as a short 
cause or a long cause. The-order I there- 
fore make js that the suit be transferred to 
the list of long causes. As regards the 
merits of the defence, it is not necessary for 
me to say more than that the defence is 
of such a character that the Oourt would 


(4) 87B 393; 17 Ind Oas, 629; 14 Bom. -L Ri 


(5) 45 B 385; 59 Ind. Oas. 790; AIR 1931 Bam, 
40; 23:Bom.,, L-R 1480. . bet Tun S e te Te 
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be justified in directing an early hearing 
of the suit. I direct the defendants to file 
their written statement within four weeks. 
Parties to make their respeptive affidavits 
of documents within ten days thereafter, 
usoal inspection forthwith thereafter, and 
the suit to be on some board for hearing on 
November 14, 1938. As regards the costs 
of the Chamber -Summons, the plaintiffs 
have chosen a wrong method of procedure 
and I direct the plaintiffs to pay the costs 
at sae Chamber Summons. Oounsel certi- 

ed, 

D, Order accordingly. 


ALLAHABAD HIGH COURT 
Oriminal Rvision No, 274 of 1939 
July 26, 1939 
Motta, J. 
NAND KISHORE AND ANOTABR— 
APPLICANTS 


versus 
EMPEROR—Opposits Party. 


Criminal Procedure Code (Act V of 1898), as. 423, 
under 


236, 237, 2388—Powers of Appellate Court 

s. 433, if limited by ae. 236, 237 and 238—Accused 
mot charged under s. 424, Penal Code (Act XLV of 
1860)—His conviction under that section held wrong 
in Ilaw—Penal Oode (Act XLV of 1860),8. 434— 
Scope—If applies where property is openly seized by 
person in exercise of alleged right. 

Section 423, Criminal Procedure Oode, is to be 
read with ss. 236, 237 and 238. The powers con- 
ferred upon the Appellate Court by s. 428, Orimi- 
nal Procedure Oode, are ‘limited by the provisions 
of es. 236, 237 and 288, Mahabir Prasad v. Em- 
peror (1), relied on. 

Where the complainant who had put forward a 
very olear and definite case of ting under 
s. 418, Penal Oode, never alleged that the 
accused had either concealed or removed the property 
within the meaning of s. 424, Penal Code, and no 
evidence was produced on behalf of the prosecu- 
tion to show that the property had been concealed 
or removed by the accused; to ‘such a case s3. 336 
and 237, Criminal Procedure Code, are not applic- 
able and the conviction of the accused by the Ap- 
pellate Court under s. 424, Penal Code, even though 
they were not charged with that offence, is wholly 
wrong inlaw. (p.158,col.1] |, 

The removal referred toin s. 424, Penal Oode, 
is éjusdem generis with concealment which pre- 
cedes it. Section 424 is designed to meet a special 
class of cases, and has no application to a case 
where property is openly seized by a person in the 
exercise of an alleged right. |p. 154, col. 1.) 


“Or, R. from an order ‘of the Sessions 
Judge, Agra, dated December 23, 1938, 


“Mr, B. S. Darbart, for the Applicants. 
The Deputy Government Advocate, for 
the Orown, ‘ | 


Order.—This is an application in revi- 
gion’ by .two persons, Nand Kishore and 
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Homra; against an order passed by the 
learned Sessions Judge of Agra in appeal, 
convicting them of an offence under s. 424, 
Indian Penal Code. Is appears that the 
applicants were convicted by the trial Court 
under s. 418, Indian Penal Code, but the 
learned Sessions Judge found that. an 
essential ingredient of that offence had not 
been established by the evidence for the 
prosecution and he thereupon set aside the 
applicants’ conviction under that section 
and proceeded to convict them under s. 424, 
Indian Penal Oode, maintaining the sene 
tence of fine imposed upon them. As the 
conviction by the learned Sessions Judge 
has been challenged mainly on the ground 
that it is wholly illegal, it is necessary 
to set out a few relevant facts in order to 
develop the points of law which arias for 
consideration. 

The applicant Nand Kishore is the manae 
ger of the local branch of the Motor and 

eneral Finance Company, Limited, at Agra, 
The head office of the company is at Delhi. 
The other applicant Hemraj is also an 
employee of the local branch at Agra and 
works under Nand Kishore. A part of the 
business of this company is the sale of - 
motor ears and lorries on the hire-purchase 
system. It appears that some years ago the 
company sdld three motor lorries on that 
system to one Bhagwan Das and a person 
named Shiv Dayal, who is the complainant 
in the case, out of which the present appli- 
cation arises, stood surety for Bhagwan Das, 
Bhagwan Das failed to pay the instalments 
on the due date, with the result that one of 
the lorries was seized by the company under 
the terms of the agreement between it and’ 
Bhagwan Das. Later on, Bhagwan Das 
again defaulted in paying the instalments 
due in respect of the other two lorries, one 
of which was numbered 1865-AA and is 
the subject of dispute in the case out of 
which this application arises. The com- 


pany gave a notice to Bhagwan Das of its 


intention to- seize the motor lorries under’ 
the terms of the agreement. In reply to 
this notice Bhagwan Das gave a counter- 
notice to the company saying that if his 
lorries would be seized by the company, he 
would prosecute them in the Criminal Court’ 
as well as sue them inthe Oivil Court: Tt 
is alleged that this notice was given: by 
Bhagwan Das at the instigation of Shiv: 
Dayal, who was in fact the principal per’ 
son, The result, however, was that the 
company stayed its hands and tried to settle 
the dispute by an agreement between the 
parties. For .that purpose they called Shiy 
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Dayal to:the ‘company's office at- Agra 
.whero some conversation took place bee 
tween him and‘one Ved Prakash, an official 
of: the company attached tothe head office 
“at: Delhi. Now the case set up by Shiv 
‘Dayal ie that the company agreed ti take 
one of the two lorries regarding which 
default bad been made by Bhagwan Das 
and to leave the other No. 1865-AA with 
Shiv. Dayal, leaving him to -adjust the 
matter between bimself and Bhagwan Das. 
In pursuance of that arrangement Shiv 
Dayal executed a fresh agreement on the 
hire-purchase system on his own behalf in 
Tespect of the lorry No. 1865-AA and one 
Badri Prasad stood surety for him, 


It is further alleged that Shiv Dayal 
fettled the matter between himeelf and 
Bhagwan Das by paying asum of Rs. 300, 
Now the case forthe prosecution is that 
after the execution of the above-mentioned 
agreement by Shiv Dayal, which was signed 
on behalf of tte company by the applicant 
Hemraj, the latter suggested that the former 
should send the lorry to the company's 
office at Agra after repairs with a view to 
get a permit from the Police with the 
company's assistance, Acting upon this 
assurance Shiv Dayal sent the lorry a few 
days later from Shamshabad, where he 
lives, to the company’s office at Agta. Hav- 
ing thus secured the lorry, Hemraj and the 
other applicant, who is the manager of the 
local branch of the company at Agra, seized 
it on benalf of the company. Upon these 
facts Shiv Dayal charged the applicants 
with an offence under e. 418, Indian Penal 
Oode. The prosecution case very clearly 
was that the applicants had given a false 
assurance to Shiv Dayal and he, actin g upon 
that assurance, had sent the lorry to the 
company's office at Agra, whers the ape 
plicants seized it, 80 
perty. If Shiv Dayal's allegation is true, 
there can be no doubt that the applicants 
committed an offence of cheating, theugh 

6 application of 5.418 is very doubtful. 

he. learned trying Magistrate, however, 
found upon the evidence that Shiv Dayal's 
allegation relating to the circumstances in 
which he was induced to send the lorry to 
Agra, was false. Upon that finding the 
learned trymg Magistrate could not but 
have acquitted the applicants, because an 
essential ingredient of the offence of cheat- 
ing had not been established, In spite of 
that,..the learned 
Rersuaded himself 
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Magistrate ‘ somehow 
t Into convicting the: 
applicants, though the process of reasoning . 
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by which he arrived at that conclusion js 
rather difficult to understand. ; 

-The applicants then’ went up in appeal 
to the learned Sessions Judge of Agra, who 
found that: the conviction under s. 418, 
Indian Penal Oode, could not be maintained 
because the lorry had not been obtained 
by ‘the applicants by means-of any false 
representation such as that alleged by Shiv 
Dayal. Having arrived at that conclusion, 
the’ learned Judge ought to have allowed 
the applicants’ appeal, but instead of doing 
sohe proceeded to consider the facts of the 
case and ultimately reached the conclusion, 
that they disclosed an offence under s. 424, 
Indian Penal Code. In arriving at that 
result, the learned Judge was influenced by 
the statement made by the applicants in their 
defence in which they admitted the fact 
that the lorry had been seized on behalf of 
the company, though they clearly said at 
the same time that this seizure had taken 
place atthe ehop of one Ohiranji Lal at 
Agra and not at the office of the company, 
as alleged by Shiv Dayal. The learned 
Sessions Judge argued that the fact of the 
seizure of the lorry having been admitted 
by the applicants, their ast clearly amounted, 
to an offence under s. 421, Indian Penal 
Code, because they had noright to seize 
the lorry, and as they did so and removed’ 
it to their office, their action must be deemed 
to amount to a dishonest removal of the 
lorry within the meaning of s, 424, Indian’ 
Penal Uode. It appears further that -the 
learned Judge did not consider it necessary 
to send the case back for re-trial because’ 
he thought that in view of the admission 
made by the applicants any such proceeding 
would be wholly unnecessary. In . these, 
circumstances the applicants have been con-. 
victed under s, 424, Indian Penal- Code.- 
The first point which arises for considéras 
tion upon the facts mentioned above is 
whether the learned Judge was legally 
entitled to convict the applicants of an: 
offence under s. 424, Indian Penal Oode, 
even though, they were never charged with 
it. Upon a careful consideration. I think. 
the answer must be in the negative, It ia. 
an elementary principle of criminal law: 
that a person cannot be convicted of an 
offence without being definitely charged 
with it. This principle is embodied ‘in’ 
B. 233, Criminal Procedure Code, which runs 
as follows : a 

“For every distinct offence of which any person Í 
is accused, there shall be a separate charge, and ' 
every such charge shall be tried separately.” . 


‘The same gection, however, lays down the = 
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exceptions to the general mle which are to 
be found in the succeeding ss. 234, 235, 
:236 and 239. The only one’ of.these four 
sections which can possibly be applied to 
the present case is 6. 236 which runs as 
follows : i 
- “If a single act or seriea of acta is of such a 
nature that it is doubtful which of several offences 
the facts which can be proved will constitate, the 
accused may be charged with having committed 
. all or any of such offences, and any number of 
such charges may be tried at once; orhe may be 
charged in the alternative with having committed 
some one of the said offences.” i 
“The next section, namely 237, which is 
governed by s. 286 provides for the con- 
viction of an accused person of an offence 
with which he has not been charged. and 
Tune as follows: ; : 
“Tf, ın the case mentioned in s. 236, the accused is 
charged with one offence, and it appears in evidence 
that he committed a different offence for which he 
might have been charged under the provisions of that 
section, he may be convicted of the offence which he is 
shown to have committed, although he was not charged 
with it.” ii 
- Let us now examine whether the provi- 
sions of . these sections could possibly 
apply to the facts with which we are 
concerned in the present case, The 
complainant Shiv Dayal had put forward a 
very clear and. definite case of cheating. 
There was absclutely nothing in that care 
even to suggest that the applicants could 
be guilty of an offence under s, 424, Indian 
Penal (ode. He never alleged that the 
applicants had either concealed or removed 
the lorry. Upon the facts alleged by him 
there could be no cese under s. 424, Indian 
Penal Code. What is still more important 
is that no evidence was produced on 
behalf of the prosecution to show that the 
lorıy had been concealed or removed by 
the applicants, The fact that the lorry 
was seized at the shop of one Ohiranji Lal 
and -was removed from there to the office of 
the company is to be found onlyin the 
statement made by the applicants in their 
defencé in the trial Court. Tke statement 
made by the accused persons in their- 
defence cannot, by any means, be said to 
be! evidence as contemplated by s. 237, 
Criminal Procedure Code, It is thus clear 
that ss. 236 and 237, Oriminal Procedure. 
Code, were wholly. inapplicable to the facts. 
in this case and hence the conviction of the' 
applicants by the learned Judge under 
g. 424, Indian Penal Code, even though tke 
applicants’ were not charged with that 
offence, was wholly wrong in law. It is, 
true that s. 423, Criminal Procedure Oode, 
which defines ‘the powers of an Appellate ` 
-Court:laya:down: that “tn: an appeal from 8 
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conviction. the Oourt may....<alter the 
finding -maintaining the sentence,” But 
this is to be read with ss. 236, 237 and: 238, 
Oriminal Procedure Oode. The powers 
conferred upon: the Appellate Oourt by 
8.423, Criminal: Procedure Code, are limited 
by the provisions of ss. 236, 237 and 238, 
Oriminal. Procedure Oode. In this connec 
tion I may refer toa decision of this Court 
in Mahabir Prasad v. Emperor (1). In 
that case a person was charged with a sub- 
atantive offence but was convicted by the 
Appellate Court for abetment thereof, and it 
was held that: 4 

“Tt is not open to a Court to find a man guilty of 
abetment of an offence on a charge of the offence 
itself. The only section which empowers an Ap- 
pelfate Court to alter a finding and base a conviction 
for abetment is s. 433, Oriminal Procedure Code, 
but this section must be read with as, 237 and 23¢ 
of the Act, and as abetment is not a minor offence, it 
can only come under 8. 237 if there is no element 
in the abetment which is not included in the 
charge.” - : 

I would therefore hold that the learned 
Sessions Judge in this case erred in law in 
convicting the applicants under s. 424, 
Indian Penal Code, though they had not 
been charged thereunder. Again it appears 
to me that even upon the merits the convic- 
tion recorded by the learned Judge cannot 
be maintained. The whole basis of ‘the 
conviction is obviously the fact that the 
applicants stated in their defence that they 
had seized the lorry at the shop of 
Chiranji Lal. It is however to be borne in 
mind that this” was oo part of the prosecu-= 
tion case and there was nothing in the 
prosecution evidence to support it. The 
learned Judge has, therefore, relied merely 
upon.the statement of an accused person 
without taking that statement as a whole, ag 
he was bound to do. ‘Read as a whole, the 
statement of the applicants was that they 
were entitled, under the agreement beto 
ween the parties, to seize the lorry. The 
complainant Shiv Dayal asserted his title 
to tte lorry only on the basis of 2 written 
agreement executed by him which had beer 
signed -on behalf cf the company by the 
applicant Hemraj. It is obvious that the, 
validity of such an agreement can easily’ be- 
questioned. There is nothing to show that- 
Hemraj was duly authorized by the company 
to enter into any such agreement on their. 
behalf. If that agreement. was not legally. 
valid and binding on the company, it, 
necessarily follows that the applicants in. 
their capacity as servants of the company, 
were entitled to seize the lorry and, if they, 
a? 24 A Li J 998; 97 Ind. Oas. 480; A IR 1997 

35; 49 A 420, 37: Or, L J_1118, vee ge 
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did so, they cannot possibly be said to have 
dishonestly or fraudulently concealed or 
removed any property as contemplated by 
B: 424, Indian Penal Code. If the company 
was entitled to seize the lorry as urged by 
the applicants, there could be no element of 
dishonesty because there could be no 
wrongful loss to Shiv Dayal. Lastly, it 
appears to me that the learned Judge has 
not correctly ‘interpreted the removal 
referred to in s. 424, Indian Penal Oode.. It 
isto be borne in mind that this removal 
is ejusdem generis with concealment which 
precedes it. Section 424 is designed to 
meet a special class of cases and has, in 
my opinion, no application to a case where 
property is openly seized by a person in the 
exercise of an alleged right, 

- The result, therefore, is that I allow 
this application and set aside the conviction 
and sentence of the appellants. The fine, 


GOPU CHINA JOGAYYA V. MANAPALLI BAPANAYYA (MADR.) 185.10 


first Appellant (first Respondent herein) is, 
concerned. ay 
Messrs. K. Rajah Ayyar and N. Vasudeva - 
Rao, for the Petitioner. k , 
Messrs. K. V. Gopalaswamy and YV. 
Parthasarathy, for the Respondents. an 
Order.— After this appeal had been insti- . 
tuted, the first appellant was adjudicated 
an insolvent in the District Oourt of, 
Kistna at Masulipatam and Mr, V. Rama... 
Rao, the Official Receiver of that Court, , 
was authorized under an order dated . 
August 25, 1938, to continue the appealin ; 
the place of the first appellant. The insolvent | 
wasnot able to furnish the necessary | 
security, but his brother-in-law Mr. Vena, - 
katakrishniah, was prepared to furnish it . 
himself if he were appointed a Special.: 
Receiver for the purpose of conducting the . 
appeal. This was brought to the notice of; > 
the learned District -Judge in a formal 


if any paid by the applicants, may be 
refunded. 


B. Application allowed. 





MADRAS HIGH COURT 
Civil Miscellaneous Petitions Nos. 2992, 450 
3 ; and 3619 of 1938 
November 22, 1938 
’ ` Laon; C. J. AND KRIBHNASWMAL 
ik IYENGAR, J. 
-GOPU OHINA JOGAYYA, GOPU 
SESHAVATHARAM ann COMPANY— 
PETITIONER 


versus 
MANAPALLI BAPANAYYA AND OT BRS 
S — RESPONDENTS 

Provincial Insolvency Act (V of 1920), s 56— 
Court, if can appoint additional Receiver (other 
than Oficial Receiver) for special purpose. 

“Section 56, Provincial Insolvency Act, does not 
operate to prohibit the Court appointing an addi- 
tional Receiver (other than Official Receiver) for a 
apesial’ purpose. The Act contemplates the appoint- 
ment-of some one other than the Official Receiver 
in special ciroumstances and the Court has power 
to" appoint an additional Receiver when the case 
demands it, All that the law requires is that the 
estate shall be represented by a Receiver appoint- 
ed-in’ the insolvency. proceedings. 


O. Misc. Ps. praying- that in the circum. 
stances stated in the affidavit filed there- 
with the High Oourt will be pleased to 
post Appéal No. 331 of 1936 preferred to 
thè High Oourt against the decree of the 
Court of the Subordinate Judge of Bez- 
wadain 0.8. No, 79 of 1932 for dismissal 
under O; XXII, r. 8, Civil Procedure Code, 


declaring that it -had abated ao-far as the- 


application later in the day, whereupon the 
learned District Judge cancelled his pre-._ 
vious order and appointed Mr. Venkata- 
krishniab as Receiver for the purpose of the . 
appeal. The’ first respondent in the appeal | 
has filed a petition (No. 2992 of 1938) ask- — 
ing the Court to declare that the appeal - 
has abated sofar as the first appellant is 
concerned, the contention being that the 
Distrtct Court had no power to appoint» 
anyone the Official Receiver to take the 
place of the insolvent, A 
Section 56 of the Provincial Insolvency- 
Act state, Court may, at the time of the 
order of adjudication or at any. time after-- 
wards, appoint a Receiver for the property 
of the insolvent and such property shall. 
thereupon vest in the Receiver. It is con- 
ceded that under ‘this section the Oourt, if 
it wished, could appoint two or more persons 
as Receivers, but it is said that, when a 
Receiver or Receivers have been appointed 
under the section, only he or they can act ^, 
on behalf of the insolvent. In ouropinion, , 
the section does not operate ‘to prohibit. , 
the Court appointing an additional Receiver: 
for a special purpose. Séction 57 of the 
Act confers upon the Local Government , 
the power to appoint Official Receivers to., 
act within such local limits as it may pres- 
cribe and states that, where any Official _ 
Receiver has been so appointed for the 
local limits of the jurisdiction of any Oourt . 
having jurisdiction under the Act, he shall 
be Receiver for the purpose of every order - 
appointing a Receiver or an interim Recei- | 
ver issued by any such Court, unless the - 
Court for special reasons otherwise directs, - 
Therefore the Act clearly contemplates the - 
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hppojniment: of some one other than the 
‘Officiel- Receiver in special circumstances 
and we consider that the Court has power 
to appoint an additional Receiver when the 
case demands it. The Court has ' passed 
an order appointing a Special Receiver to 
represent the estáte in the present appeal. 
All that the law requires is that the estate 
ghall be represented by a Receiver appoint- 
ed'in the insolvency proceedings and the 
appointment has been made. In these 
circumstances, we refuse the application 
filed. by the first respondentfor an order 
declaring the abatement of the appeal. The 
appeal has not abated and as there is 
before us a pelition by Mr. Venkata- 
krishnijah. the Special Receiver, asking that 
he be added an appellant, we direct that 
his name be-brougbt on the reccrd in the 
place of the name of the insolvent. 

| There is also before usan application by 
the first respondent for an order directing 
the new appellant to furnish security for 
costa; This application is unopposed. The 
first respondent asks that the security be 
ordered in the sum of Re, 2,235 of which 
Rs. 1,735 represents the costs awarded to 
him in the trial Court and the balance 
of Rs. 500 the estimated costs of the appeal. 
By an order of the trial Oourt the costs 
awarded to the first respondent were made 
a charge on certain properties of the ‘in- 
solvent. The first respondent asks for a 
further order in respect of the trial Oourt 
costs as he states that a petition for a revi- 
sion of that order has been filed in this 
Court. We -arè informed by the learned 
Advocate for the insolvent that that appli- 
cation has been returned to him by the Court 
and that jt/is riot intended torefuse it. In 
these circunistances, we consider that the 
proper order to make now is that the Special 
Receiver sHall deposit in this Oourt & sum of 
Rs, 500,as. security. for, the . costs, _in the 
appéalof the, first respondent. Ten.days’ 
time. will be: allowed forthe payment ofthe. 
money, ’ E a NG 
“The Special “Receiver. is entitled. to his, 
Goste in the application by.the first respond- 
ent for am order. declaring that the appeal. 
has abated and the first respondent will get, 
his costs aa against the Special Receiver in’ 
the. application for,an order directing him 
to furnish security for costs, Tnere. will be 
no crder as to costs in the formal applica-: 
tion made by the Special Receiver for an’ 
order directing that his name be brought 
on the record. ~” 1. p : 
: (Memo of ‘costs will follow). 


“NeD ’ Order accordingly, 
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Civil Revision Application No, 27 of 1937 
May 16, 1939 i 
Davis, J. O. AND TYABJI, J. 
- LALUMAL DHOLUMAL AND ofaers— 
APPLICANTS 
: versus 
HARUMAL LALSING AND OTHERS— 
- OPPONpRNTS 

Civil Procedure Oode (Act V of 1908), O. XXXII, 
r: 5 (2)—Minor without guardian applying for 
execution of rent decree —Oourt, if can allow 
Receiver appointed in proceedings to execute decree 
on his behalf. 

Sub-r. (2) to r. 5 of O. XXXL, Civil Procedure 
Code, does not say that an order on any applica- 
tion made by a minor where no next friend or 
guardian is appointed ‘shall’ be discharged; it says 
‘may’ be discharged The sub-rule cannot be con- 
strued to deprive the Court of its discretion to 
allow proceedings, which are in the interests of 
the minor to go on, or to permit them to be 
frustrated by mere accident or technicality. 


So where an application for execution of rent 
decree is made by the minor without a ardian 
being appointed, the Court may allow the iver 


appointed in the proceedings to recover rent on. be- 
half of the minor. 


`O. R. App. to revise the judgment and 
decree of Judge of the Small Cause Court, 
Sukkur, dated December 12, 1936. 


` Mr. Fatehchand Assudomal, for the Appli- 
cants. 


` Davis, J. C.—This is an application in 
revision against the judgment of the Judge 
of the Small Cause Court, Sukkur, in which 
he granted plaintiff, who was appointed 
Receiver in Suit No.3 of 1924, a decree for 
Rs.. 49 being the rent of the house in suit. 
Defendants Nos. 1 and 2 who were tenants 
some time after the suit was instituted, paid 
the rent into Court and said they were not 
concerned to whom it was paid. So the 
dispute rested ultimately between the- Ree 
ceiver in Suit No. 3 of 1924 appointed in 
execution proceedings in Suit No. 3 of 192¢ 
and defendants Nos. 3 to 5 in this suit.’ 
Defendants Nos. 3 to 5 in this suit were 
Narainibai, wife of Dholomal, and her. two 
minor sons by Dholomal while the plaintiff 
in Suit No.3 of 1924 was Sobhomal, the 
son of Dholomal’ by another wife. The 
learned Advocate for the -applicants 
Narainibai and her two minor sons contend-- 
ed thatthe learned Judge was wrong when 
ha relied on s. 64, Kivil Procedure Oode, to 
oust Narainibai and her, two minor sous, for 
that section applies only to a private transfer 
and not to any transfer made under a 
decree, even if the decree be an award in. 


- execution proceedings and the learned 
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Advocate relied upon ths Privy Council 
cass in Muhammad Afeal Khan v. Abdul 
Rahman (1), The learned Advocate argues 
that it matters not if Ex. 42 which purported 
to be an assignment of the suit property .by 
Dholomal to his wife Narainibai, was not a 
genuine document and did uot evidence a 
genuine assignment, because under the 
award decree, Ex. 37 dated October 21, 1935, 
Narainibai and her two minor sons had a 
good title to the property in suit. But 
Sobhomal, tha plaintiff in Suit No. 3 of 
1924, was not a party to the award decree 
of October 21, 1935, and he is not . therefore 
in any way affected by ita provisions. We 
cannot: see, then, that it affects his title or 
his claim to recover rentin these execution 
Proceedings. - 
. The learned Advocate for the applicant 
then, however, falla back on the position 
that the Receiver was not validly appointed; 
he was not entitled to sae as a plaintiff, 
and it does appear that the learned 
Judge has in his judgment eaid that once 
he'is satisfied that Narainibai and her two 
minor scns have no title, the question of 
title does not concern him. Obviously the 
Plaintiff must succeed upon his own rights 
upon the strength cf his own case and 
not upon the weakness of the defence, 
But the learned Judge was bound to accept 
as valid the decree in Suit No. 3 of 1924, 
Therefore the only point he really had to 
consider was whether the plaintiff as 
Receiver was entitled to execute that decree. 
The learned Advocate for the applicant cone 
tends that he was not so entitled, because 
he was appointed in proceedings brought 
by Sobhomal, when under the law, he was 
still.a minor. Therefore, these Proceedings 
under O. XXXII, r. 5, being void ab initio, 
the Receiver’s appointment was void and he 
could not recover the rent for the property 
jn suit. But O. XXXII, r. 5, was intended far 
the benefit of a minor and was not intended 
to. enable a father to defraud his minor son 
of his rights ; ‘and we observe that uber, (2) 
to r. 5, does not say any order on any 
application made by a minor where no next 
friend or guardian is appointed ‘shall’ be 
discharged; it sass ‘may’ be discharged. 
We cannot construe that sub-rule to deprive 
the Oourt of its discretion to allow proceed- 
ings, which are iu the interests of the minor 
to.go on, or to permit them to be frustrated 
(1) 13 L 703; 139 Ind, Oas. 85; A I R 1932 PO 
235; 59 I A 405; Ind. Rul (1932) P O 285; 9 O W 
N 630; 36 OW 1129; 38 L W 456: (1932) M W 
N 1063; 63 M L J 664; (1932) A L J 9032; DR 13 
A 350; 16 R D 523; 53 OL J 324; 35 Bom. L R 
14,34 P LR 63(P Q, i 
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by mere accident or technicality, such ‘as 
in thiscase would deprive Sobhomal of the 
right to recover these rents throngh the 
Receiver. The learned Advocate fot. the 
applicant relies upon the fact that the 
execution application was brought by 
Sobhomal when he was over 18 years of age 
but under 21 years and that as a guardian 
had been appointed to bis property, his age 
of majority was 21 years. WẸ do not think, 
however, that this argument seriously: cone 
cerns usin these proceedings. We see no 
reason why, we should hold all the „pror 
ceedings in which the Receiver was appoint» 
ed void, because the execution application 
was brought by Sobhcmal when he was 
over 18 years and not yet 21 years of age, 
Under O. XXXII, r. 5 (2) we are not compel- 
led to do so andiwe do not think that justice 
in any way requires that we should 
do so ; justice, in. fact, requires quite ‘the 
contrary. 4 

It turns out, then, that these proceedings 
are really in the nature of Small Cause 
Court proceedings, and that if Narainibaj 
and her two minor sons wish to prove 
their title to property in dispute, it is pere 
fectly open to them to file asuit based upon 
title for that purpose. We therefore dismiss 
their revision application with costs. > 


D. Application dismissed. 





NAGPUR HIGH COURT 
Second Appeal No. 224 of 1937 
March 27, 1939 
| Niyogi, J. I 
RS. Pandit KRISHNA OHANDRA 7; 
: BHARMA—- APPBLLANT 


VETSUS 
. Seth RISHABHA KUMAR— 
RESPONDENT 

Minor—Contract of sale by guardian on behalf of 
minor—Purchaser, tf can seek specific performance 
against minor—Oonveyance and contract of gale 
Distinction pointed out. ta 

A guardian's contract for sale or purchase made 
on behalf of the minor is not enforceable by or 
against the minor. The principle underlying is that 
a minor is not personally bound by any contract 
made on his behalf by his guardian. A contract 
for sale of immovable property does not of itself 
create an interest’ in or charge on euch property. 
If itis a contract of purely personal nature and 
no personal liability can be imposed on the minor, 
it must logically follow that the minor cannot -be 
compelled to perform the contract; for the same 
reason he cannot take advantage of the contract 
and ask for specific performauce, There is another 
aspect to the question. In every case when there 
is refusal to implement the contract of sale by the 
guardian, the breach js committed by the guardian 


1946 
and never by the minor. The purchaser therefore 
can only claim compensation against the guardian 
and not against the minor or his property except 
in the case where the guardian uses the money 
obtained from the purchaser for the improvement of 
the minor’s estate,a case which stands on a separate 
footing. The purchaser is not entitled to hold the 
minor Sevaonally responsible for the breach of con- 
tract of sale made by his guardian and heis not 
therefore entitled to claim compensation from him. 
Consequently s. 24-A of the Specific Relief Act, 
debara the purchaser from claiming the relief of 
spe performance against the minor. [p. 159, 
coL 1. 

‘(Ogse-law reviewed.] 

There is a distinction between a’ 
and a contract of sale of minor's property. 
When the minor's property is already 
alienated, the Oourt is required only to find whe- 
ther the alienation is binding on the minor or not. 
In such a case, no consideration of equity arises. 
The relief of ‘specific performance is a relief in 
equity and the question which the Oourt is faced 
with is whether it should compel the minor to 

rform the onerous act of alienating his property 

consequence of the contractual obligation in- 
curred by his guardian. Brahamdeo v. Haro Singh 
, dissented from, Venkatachalam Pillai v. 

uram Rao (13), relied on. [p. 158, col. 2.) > 


S. A. from the. appellate decree of 
the Court of the Additional District Judge, 
‘Saugor, dated November 28, 1936, in 
Civil Appeal No. 24-A of 1936 confirming 
the decree of the Gourt of Subordinate 
Judge, Second Olass, Khurai, dated 
February 29, 1936. 


Mr. J. Sen, for the Appellant. 
Mr, V. V..Kelker, for the Respondent. 


Judgment.—This isa plaintiff's appeal 
from the concurring judgment of the 
Additional District Judge, Saugor, in Oivil 
Appeal No. 24-A of 1936 delivered on 
November 28, 1938. 7 

The suit out of which this appeal arises 
was to enforce specific performance of a 
contract of sale, in respect of a house 
belonging to the minor defendant, made 
by his mother acting in her capacity as 
his guardian, The sale deed had in fact 
been executed on October 14, 1934, but 
the guardian mother changed her mind 
and refused to have it registered, The 
sale deed was not, however, produced in 
Court asit was alleged to have been lost. 
The plaintiff had at first claimed the relief 
that the defendant be directed to get'the 

sale-deed registered and also for rectifica» 

tion of the contract, but subsequently 
he withdrew these reliefs and prayed 
.for a decree for’ specific performance. 
The plaintiff averred that the sale was 
justified by legal necessity and also for the 
‘minor's benefit. The original Court did not 
formulate the issues of fact arising’ out of 
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the pleadings but tried the suit only on 
the preliminary issue whether on the 
facts pleaded’ by the plaintiff, he was entitle 
ed to a decree for specific performance, 
It_held that he was not, and dismissed the 
suit, Thelower Appellate Oourt agreed 
with'that view and affirmed the decision, 
The general rule is that a contract to 
be specifically enforced by the Oourt must 
be mutual, that is to say, such that it 
might, at the time it was entered into 
have been enforced by either of the parties 
agame? the other of them. When, therefore, 
whether from personal incapacity to cone 
tract, or the nature of the contract, or any 
other cause, the contract is incapable of 
being enforced against one party, that 
party is, generally, incapable of enforcing 
it against the other, though its execution 
in the latter way might in itself be free 
fromthe difficulty attending its execution 
in. the former: see Fry on Specific Per- 
formance, Sixth Edition, Obap. VIII, p. 219, 
In Lumley v. Ravenseroft (1), Lindley L, J. 
observed “You cannot get specific perform- 
infant.” The dostrine 
has, no doubt, some limitations which it is 
not necessary to indicate here. Thè weight 
of authorities in India is opposed to the 
granting of specific performance in favour 
of or against a minor. In Fatima Bibi vy. 
Debnath Shah (2), Norris, J., following 
Flight v. Bolland (3) held that a minor 
could not maintain a ‘suit for specific per- 
formance of a contract entered into on his 
behalf by his guardian on the ground of 
mutuality. That view was not accepted by 
the Madras High Oourt in Krishnasami v. 
Sundarappayar (4) in which it was held 
following the opinion of Mr, Whitley 
Stokee, that the doctrine of mutuality had 
no application in India. The same view 
was taken in Khairunnessa Bibi v. Loke 
Nath Pal (5). In Mir Sarwarjan v. 
Fakhruddin Mahomed (6) the Calcutta 
High Court held that if a contract ig 
validly entered into on behalf ofa minor 
and there is mutuality in such contract 
it is capable of being specifically enforced. 
In that case’ the manager of an infant's 
estate entered into an agreement to 
purchase certain property on behalf of 
the minor andthe question was whether 
the minor on attaining majority could sue 
1) cig 1 B 683; . A 
1D 30% 43 WR Gi ea TE MAR M 
(2) 20 0 608, ; 
my (1828) 4 Russ. 298; 28 R R 101, 


5) 18 M 4156; 5 M L J 164, 
27 O 276, 
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for specific performance of the agreement. 
The appeal wastaken to the Privy Council 
in Mir Sarwarjan v, Fakhruddin Mahomed 
(7). Their Lordships approved of the 
‘application , of the dostrine of mutuality 
but. reversed the decision on the ground 
that it was not within the competence of the 
manager of a minor's estate to bind the 
minor or the minor’s estate by a contract 
‘for the purchase of immovable property, 
and further that as the minorin that case 
‘was not bound by the contract, there was no 
mutuality and that he could not obtain 
‘specific performance of the contract. It is 
pertinent to notice that although the minor 
being a Muslim, the guardian’s, contract 
was void, their Lordships did not rest the 
_non- -enforceability of the contract on its 
being ab initio void but on the ground 
that the guardian's contract, valid or void 
in itself, did not affect the minor or the 
‘minor's estate. Their Lordships applied 
the dootrine of mutuality and refused. spe- 
“cific performance on the ground of want of 
“mutuality nctwithstanding that the contract 
sought to be enforced was advantageous 
to the minor. In Narayan Chetty v. Muthiah 
Chetty (8) Ramesam, J., held that where a 
guardian of aminor enters into a contract 
on behalf of the minor that contract cannot 
‘be specifically enforced though it may 
“be for the purpose of neceseity.or for the 
minor's benefit. In Swarath Ram Ram 
“Baran 'v. Ram Ballabh (9) the Allahabad 
High Court declined to recognise the 
‘distinction between acase where a minor 
is a purchaser and a case where he isa 
vendor on the ground that in „either case 
‘there is absence of the element of mutuality. 
‘In Nripendra Chandra Sarkar v. Ekbarali 
Joardar (10) which was a case of a contract 
' by the manager of a joint family to sell land 
belonging to joint family including 8 minor, 
it’ was held, that the application of the 
principle laid down in Mir Sarwarjan v. 
' Fakhruddin Mahomed (7) was not limited 
‘tothe caseof a ccntract forthe purchase 
‘of immovable property and that consequent- 
‘ly the contract was not enforceable against 
the minor's share, In Abdul Haqv. Yehia 


- (1) 89 0.938; 13 Ind Cas. 33); 3991 Al; 160 W 
Nt; (919 M WN 22 9ALJ33 15 OLJ 69; 
4 Bom. 


SIM 1 J 1156; 11M LT 8 
3) "47 M 692; 80 Ind. Oas. 658; ALR 1994 Mad. 
w Er 
L W 103. 


L J 515; 34M LT 350; (19%) M W N 
“a, K D Wes 89 Ind. Oas, 37; A I R1925 All. 595; 
93.4 LJ 625, 
” G0) E7 O 988; 127 Ind. Ces. 66; A IR'1930 Cal. 


457; 34 Ọ W N 973; Ind, Bul. (1930) "Onl, 818," 
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Khan (11), it.was pointed out that no ‘dis- 
tinction could be.drawn between a contract 
-of purchase and a contract of-sale- and: 
thatthe decision of the Judicial : Oonimittes 
was based on the broader ground that itis 
impossible for the Oourt to decree specific 
“performance againet ‘a minor. Das, J., 
“rested his decision on the - ground “o; 

mutuality which Foster, J., was not pre- 
pared to accept although for other réasons 
he agreed with'the decision. of Das, De A 
different view was taken by Wort, J.. ‘it 
Brahamdeo v, Haro Singh (42), Tap 
criterion which the learned Judge appears- 
“to have adopted was whether the -sale -of 
thé minor’s property was justified ‘by 
legal necessity or benefit and acting on the 
principle that a guardian's alienation 
made for legal necessity or benefit of the 
minor is binding on the minor he decreed 
specific performance, With due respect, 

the learned Judge overlooked the distiner 
tion ‘between a conveyance and a contract: 

When. the minor's property is already 
alienated, the Court is required only to 
find whether the alienation is binding on 
the minor or not. In such a case no 
consideration of equity arises. The relief 
of specific performance is a relief in 
equity and the question waich the Court 
is faced withis whether,it should compel 
the minor to perform the onerous ast of 
alienating his property in consequence of 
the contractual, obligation incurred by. his 
guardian. This was pointed out. by 
Sundaram Qhetti, J. in Venkatachalam 
Pillai v. Sethuram Rao (13). The Madras 
High Court, with the exception of Krishna- 
samt v.Sundarappayar (4) which.was decided 
before the clear pronouncemént of the 
principle by their Lordships of the Privy 
Council in Mir Sarwarjan v. Fakhruddin 
Mahomed (7), has been quite consistent 
in declining specific performance against 
a minor on the ground of want of mutuality 
as is evident from the two cases cited 
already, and Chidambara Swamigal. V. 
Ramakrishna Reddiar (14), M. Nageswara 
Rao v. Mandava (15). I may in passing 


I R 1924 Pat. 81; 78 Ind. Oas 483; 4P LT 
t. LR 181, 
Pi 935 ‘Pat, 87; 157 Ind, Jas 327; 1 BR 
7 
433 at p tl; Jas Ind, Oas. $15; AIR 
ats LI 354; 


37 LW 340; Ind. 
Ral (193 $) Mad 219, : 


1933) M WN 3515, 
ie ALR 1924 Mi . 863; 82 Ind. Oas. 928;.47 M 
J 


L J 688; 20 LW 538; (1991) M W N 878; 35-M L 
» (15) A I R1938 Mad, 830; 110 Ind, Gas, 493; (1928) 
WN sl4; | 


pe 


(12 
$ 147; : 


1940- 


-refer alsoto Mallav. Muhammad Sharif 


(16) which applied Mix Sarwarjan v. 
Fakhruddin Mahomed (7), in the wider 
sense indicated by. the observations of 
their Lordships of the Privy Council 
cited ab .ve. 

The review of the authorities shows that 


` barring Wort, J. all the High Oourts are 


Unanimous on- the view that a guardian's 


. contract for sale or purchase made on behalf 


of the minor is not enforceable by or against 
the minor. 
view 


The principle underlying the 


“enunicated by their Lordships of the Privy 


Council evidently appears to be that a 
minoris not personally bound by any 
contract made on his behalf by his guardian 


- as was laid down by their Lordships of the 


x 


` entitled: to hoid the minor 


‘Sheikh Masluddin (17 


Privy Council in Waghela Rajsanji v. 
ses also kama- 
jogayya v Jagannadham (18). A contract 
for sale of immovable property does not of 
itself create an interestin or charge on 
such property (sees. 54 of the Transfer 
of Property Act) If it is a contract of 
purely personal nature and no personal 
liability can be imposed on the minor, it 
must logically follow that the minor cannot 
be compelled to perform the contract; 
for the sate reason ‘he cannot take 
advantage of the contract and ask for 
specific performance. ‘There is another 
aspect tothe question ; Oan the purchaser 
recover compensation from - the minor for 
a breach of contract by the guardian ? In 
every case when there is refusal to imple- 
ment the contract of sale by the guardian, 


- the breach is committed by the guardian 


and never by the minor. The purchaser, 
therefore, can only claim compensation 
against the guardian and not against tLe 
minor orhis property except in the case 
where the guardian uses the money obtained 
from the purchaser for the improvement 
of the minor's estate a case which stands on 
a separate footing. The purchaser is not 
personally 
responsible forthe breach of contract of 
sale’ made by his guardian and he ‘is not, 
therefore, entitled to claim compensation 
from him.. [fthat is so, s. 24-A of the 
Specific Relief Act debars the purchaser 
from claiming the relief of specific perform- 
ance against the minor. : 


(16) AIR 1927 Lah. 353; 99 Ind. Oas. 684;8 L 
212; 28 P L R 492. > 
(17) 11 B b91; 14 IA 89; 5Sar.16 (PO). A 
(18) 42 M 185; 49 Ind. Cas 872; A I R1919 Mad. 
641; 36 M L J39; 25M LT 33 9 L W 299; (1919) M 
W N 148 (F B) - ne 
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The appeal is dismissed with costs. 
Counsel's fees Rs, 25. k 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Appeal No. 166 of 1936 
February 9, 1939 
Luaoa, O. J. AND Somayya, J. 

Rea. AB. AR Ru. ARUNAOHALAM 
OHETTYAR AND OTARRS— APPELLANTS 


versus 
SABARATNAM OHEITIAR AND OTungg— 
REsPONDENTS 

Provincial Insolvency Act V of 1920), s. 28— 
Hindu father adjudged insolvent—Son's share in 
family property, if vests in Official Aasignee— 
Creditor of son, whether can attach son's share without 
leave of Insolvency. Court—Such attachment, if 
defeats 1 Assignes's right to sell son's sharo 
to discharge father’s lawful debts. 

Section (2), Provincial Insolvency Act, refers 
only to the property of the insolvent and the pro- 
hibition against the institution of legal proceedings 
without the leave of the Court refers to proceedings 
with regard to the insolvent's property. Although 
the right of an insolvent Hindufather to sell his 
son's share in the family property to discharge hia 
own lawful debts vests in the Official Assignees or 
the Official Receiver, the son's share does not vest 
in himand hence proceedings can be taken in res- 
pect of the son's interest in the family property 
without the leaveof the Insolvency Court, The 
right to sell the son's interest only exists so long 
as the son’s interests in the family property exists, 
If the interest has been sold or'if there has been 
a lawful attachment, which has the same’ effect, 


| there exists no property over which the power can bé 
“exercised. While the Taterest of the son remains 


unsold or unrattached, the Official Assignee has the 
right to sell the properties for the lawful debts of 
the insolvent father, but unless he exercises his 
right, he may lose itand he loses it if the interest 
of the son is attached by acreditor of the son. 
Sat Narain v. Behari Lal (1), Bala Venkata Seetha- 
rama Chettiar v Oficial Receiver, Tanjore (2), Sat 
Narain v. Bri Kishen Das (3), Gopalakrishnayya 
v. Gopalan (4), Chtnna Veertak v. Guriva Reddi 
5) and A. A, No, 253 of 1936, relied on, Balusami 

ardu v. Official Receiver (6), dissented from. [p, 
161, col. 2] 


A. against an appellate order of the Dis- 
trict Oourt, Kamnad at Madura, dated July 
2, 1936. 


Messrs. M. Patanjali Sastry and T. K. 
Sundararaman, for the Appellants, 


Messrs. C. 5, Venkatachartar and M, 
Murugappa Chettiar, fcr the Respondents, 


Leach, C.J.—On September 24, 1931, 
the appellant obtained a decree for 
Rs. 19,383-10-1 with interest against one 
Ramaswami Ohettiar and his five sona. 
The father and the sons constituted a joint 


Hindu family. In 1926, the father wag 
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adjudicated an insolvent by tLe Subordinate 
Judge of Tinnevelly. The Court of the Sub- 
ordinate Judge of Devakottah subsequently 
obtained seisin of the insolvency proceed- 
ings and the estate of ‘thé insolvent vested 
in the Official Receiver of Ramnad. The 
Official! Receiver sought to bring the whole 
of the family -properties to sale for the 
benefit of the creditors on the ground that 
the sons’ shares in those properties were 
available for the discharge: of the father's 
debts on the principle of Hindu Law that 
sons are liab’e for their father’s debts, The 
Official Receiver received bids for the 
various items of- property in March, 1932, 
but be did not accept any bid and adjourned 
the sale until April 9, 1932. Meanwhile 
the appellant had filed inthe Gourt of the 
Subordinate Judge of Devakottah proceed- 
ings in execution’ of his decree and asked 
for the attachment of the shares of the 
sons-in the family properties. An order 
was issued and-the properties were attached, 
The appellant then filed an application. 
asking’ the Court to ‘restrain the Official 
Receiver from proceeding to sell the shares 
of the sons in ‘the attached properties. By: 
cofisént, on April 9, 1932, an order was 
passed by the Subordinate Judge allowing 
the Official Receiver to proceed . with the 
sale of the: properties, but subject to his 
paying -five-sixths of the proceeds (tbe 
amount representing the sons’ shares) into 
Court pending the. decision: ‘of the main 
application. In-pursuance of-this order, the 
Official Receiver sold the properties in June 
1932‘ and realized a total sum of Rs, 17,400. 
Of this amount, Re 14,500 repreesnting the 
shares of the sons was deposited in the 
‘Court of the Subordinate Judge. The Bub- 
ordinate Judge having heard the’ parties 
held that the appellant was entitled to an 
order for payment to him for the Rs. 14,500 
on the ground that the Official Receiver's 
power to sell the interests of the’ sons’ in 
‘the. properties for the discharge of the 
father's debts was defeated by the order of 
attachment. The Official Receiver appealed 
to the District Judge, who reversed the 
decision of the Sùbordinate Judge on the 
ground that the right to sell the properties 
had ,vested in the Official Receiver either 
atthe time of adjudication or sometime 
before the sale of the properties took place. 
Thé learned District Judge failed to under- 
stand the question which was -before him. 
The fact that the right to sell the son's 
Bhare had devolved on the Official Keceiver 
was not the only factor. The present appeal 
fe from the ‘order of the District Judge, >- 
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The appellant contends that the Official 

Receiver merely stands in the shoes of the 

father. He says that as the attachment - 


would bs valid against the father and would 
prevent him from exercising his power to 


sell his son's interests in the family proe” 


perties in-order to discharge his own debts, . 
the attachment puts an end to the right of 
the Official Receiver to sell as he has no’ 
greater rights than the father. 
Receiver does not attempt to support the ’ 
decision of the District Judge on the ground ' 
given by the District Judge, but he says 
that there cannot be a valid attachment, 
without the leave of the Insolvency Oourt 
and in this connection relies on the provi- 
sions of s. 28, Provincial Insolvency Act,., 
1920. Beforeexamining the effect of 8. 28, 
it will be convenient to refer to certain 
authorities which lay down principles which. 
have application here. In Sat Narain v, 
Behari Lal (1), the Privy Oouncil held that’ 
when a Hindu is adjudicated an insolvent 
under the Presidency Towns Insolvency 
Act, 190), his sons’ interests in the joint. 
family property do not thereby become 
vested, in the Official Assignee, although 
under s8. 52, or in some other way their inter- 
est in the family property might be avail- 
able for the payment of the father’s debts. 
There, is no provision in the Provincial 
Insolvency Act which renders the position, 
any different to the position under the Pre- 
sidency Towns Insolvency Act. In Bala Ven- 
kata Seetharama Chettiar v. Oficial Receiver, 
Tanjore (2),a case governed by the Provincial, 
Insolvency Act, a Full Bench ofthis Oourt 
expressly held that on the insolvency of a 
Hindu who is subject to the Mitakshara 
Law, the insolvent’s power to sell his sons" 
shares in the family property for paying his 
just and proper debts vesis in the Official 
Receiver but that the sons’ shares do not 


The Official”: 


d 


vest in him. This principle was re-affirmed ` 


by the Judicial Committee in Sat Narain 
v. Sri Kishen Das (3), There their Lord- 
ships pointed out that although s. 52 (2)({b), 
Presidency Towns Insolvency Act, entitles 

(1) 6 L1; 84 Ind: Oas. 883; A I R 1925P.0 18 53 
I A 22; 47 ML J 857; 100 & A L R 1333; (1935) 
MWN1; 233A LJ 85; LR 6 P- -Li 
R 81; 37 Bom.. L R 135; 31 L 
O W N 916; 2330 WN 797 (P D: 

(3) 49 M 819; 97 Ind, Oas. 835; 
994; 51 M L J 269; 34 L W 345; 


FB). 

o 17 L 644; 164 Ind. Oas. 6; 
277, 63 I A 381;:1938 O L R 474; 
1936 O W N 681; 2B R757; 44 L 
N 1882; 17 P L T 713; 610 L J 
R 1129; 1936 A L R 795; (1936) M 
z oe 976; 71° M Ly: -J- 813; (1937) A L 
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the Official Assignee to exercise the father’s 
powers to Bell the share of his son in the 
family property:to discharge his debts, such 
powers are subject to limitation. Section 28 
(2), Provincial Insolvency Act, states : 

“On the making of an order of adjudication, the 
whole of the property of the insolvent shall vest in 
the Court or in a Receiver as hereinafter provided 
and shall become divisible among the creditors and 
thereafter except as provided by this Act, no cre- 
ditor to whom the insolvent is:indebted in respect 
of-any debt provable under this Act shall during 
the pendency of the insolvency proceedings have 
any remedy against the property of the insolvent 
in respect of the debt, or commence any’ suit or- 
other legal proceedin except with the leave of 
the Court'and on such terms as the Oourt may 
impose.” - 

This section refers only to the property 


ofithe insolvent and the prohibition against’ ' 


the institution of legal proceedings without 
the leave of the Court refers to proceedings | 
with. regard to the insolvent’s property. ` 
Although the right. of an insolvent Hindu 
father to sell his son's share in the family 
property to discharge his own lawful debts 
vests in the Official Assignee or the Official 
Receiver asthe case may be, it does not 
follow that proceedings cannot be taken in 
respect of the son's interest in the family 
Property without the leaveof the Insolvency 
Court. The right to sell tha son’s interest . 
only exists so long as the son's interests in 
the family property exists. If the interest 
has been sold or if there has beén a lawful 
attachment, which has the same effect, there 
exists no property over which the power can 
be exercised. : 

The right of a creditor to proceed to 
attach a son's property notwithstanding the 
father’s insolvency has been recognized by 
two Benches of this Court. In Gopalakrish- 
nayya v. Gopalan (4), Ramesam and 
Dèvadoss,, JJ. held that notwithstanding 
that on the insolvency of a Hindu father 
joint with his son the power of’the father to 
sell the son's share inthe family property ` 
passed tothe Official Receiver in the insol- 
vency, the Official Receiver is not entitled 
toexercise that power after there has been 
an attachment of the son's share by a credi- 
tor. The attaching creditor i3 entitled to 
Proceed with the execution. by selling the 

‘share ofthe son. In A. A.O. No, 203 of’ 
1936, Manickam Pillai v: Vatlayya Naicken 
a decision which has not yet been 
reported, King and Krishnaswami Ayyangar, 
JJ. had to consider the direct question. 
whether s. 28 (2), Provincial Insolvency Act,” 
prohibits an attachment of a son's share 
without the leave of the Insolvency Oourt. 

_ (4) 51 M $42; 111 Ind. Oas. 505; A I R 1928 Mad. 
419; 64. M-L J 674; 27 L W 490. 
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They held that it did not, The learaed 


Judges in’ that case pointed out that all 


that the Official Receiver can do in respect 
of the property of the undivided sons of 
an insolvent is to exercise the power of 
the insolvent himself and sell that property 
to meet the insolvent’s debt ; but that power 
can be defeated at any time by any action 
taken by the sons themselves to dispose 
of their property or by any action taken 


-by thesons’ creditors against them, This 
. principle was also recognized by Krishnan 


Pandalai, J. in Chinna Veeriah v. Guriva 
Reddi (5). In that case, after the adjadis 
cation of the managing member of a joint 
Hindu family a creditor filed a suit on a 
promissory note executed by the managing 
member. The suit was dismissed as against 
the insolvent and the Offisial Receiver but 
was decreed as against the other members 
of thezjoint family, It was argued on appeal 
that the suit could not even be maintained 
as against the other members of the family 
onthe ground that. on the insolvency of 
the managing member the power to sell-the 
whole of the family property to discharge 
the debts of-the family vested in the Off- 
cial Receiver as the property of the insol- 
vent. The Court held that the creditor was 
not resorting to any property of the iasol- 
vent or trying lo interfere with the power 
ofthe Official Receiver. The creditor was 
only seeking to realise his debt from the - 
share.of.the son in the family property 
and therefore the suit was maintainable. 

The learned Advocate for the Official 
Receiver has ‘quoted the decision of Pand- 
rang Row,J.. (sitting alone) in Baluewami 
Naidu v. Official. Receiver, Madura (6). . 
Thelearned Judge does appear to have 
formed the opinion that ‘in the cass of the’ 
Ka eoidF of a Hindu father, 8. 28 (2), Pro- 
vincial Insolvency Act, does prevent the 
creditors of a son’from attaching the son’s 
share inthe family property without the - 
leave of the Insolvency Oourt. As I have 
indicated, I-do not share this view ind as I 
have also indicated it is opposed to thé deci 
sions of two Benches of this Oourt: Gopala- ` 
Erishnäyya v. Gopalan (4) and A. A. O. `’ 
No, 253 of 1936 Manickam Pillai v. Vallay-’ 
ya Naicken. The position is-that while the 
interest of the son remains unsold or une / 
attached, the Official Assignee has the right 
to sell the properties for the lawful debts. 

(5) 66 M L J 277; 148 Ind. Oas. 831; AIR 1934 
Mad. 233; 39 L W 347; (1934) M W- N 633 6R M 


541. 
@) (1939) LM L J 824; 179 Ind. Cas. 564; A I 
R 1988 Mad. 752; 47 L W587; (1038) M W N 465 LL 


RM 590: . 
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of the insolvent father, but unless he exer- 
cices his right he may lose it and he loses 
itif the interest of the son is attached by 
a creditor of the son. For these reasons 
J hold that the decision of the District 
Judge is wrong and the decisicn of the 
Subordinate Judge should be restored. Ace 
cordingly I would allow the appeal with 


costs against the Official Receiver here and. 


below. 
Somayya, J.— I agree. 


N.=B. Appeal allowed. 


mamane me 


PATNA HIGH COURT 
Oriminal Appeals Nos, 171 and 173 
of 1939 
Septemter 13, 1939 

_ HaARRIRS, O. J. AND Fazi ALI, J. 
Ce. A,No. 171 RAMBRIOCHH SINGH 
— ACODERL—APPRBLLANT, Cr, A. No, 173 

JADU JHA AND OTHERB— APPBLLANTS 


ve18u8 
EMPEROR—COOMPAINANT— OPPOSITE 
Party 

Criminal trial— Duty of prosecution—Defence story 
untrue — Prosecution must still establish truth of 
their story—Oontiction — Fight between two mobs— 
Mere suspicion that accused, were present is not 
awficient for conviction — Court doubting truth of 
prosecution version—Benejit of doubt. 

Even if the version put forward by the defence be 
wholly untrue, yet the prosecution must establish 
beyond all reasonable doubt that the case put forward 
by them is true. |p. 168, col. 2] 

If a fight bas taken place between two armed mobs, 
but there is no evidence as to what y 
a mere suspicion that the accused were present 
form no basis for a conviction.. [p. 169, col 1) 

Once the Oourt -has any doubt about the truth 


, 
can 


haltpRionH Bikat v. BMPHEOB (PAT) 
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Jadu Jha, Bhukhan Jha, Satyadeo alias. 
Sahdeo Miesir, Rama Dhanuk, Shaikh 
Gafoor, Mahabir alias Jung Bahadur Gope, 
and Rambrichh Singh. The two appeals | 
arise out of the same matter and can be 
disposed of in one judgment. The seven | 
appellants together with three other persons, 

who were acquitted, were tried on a 
number of charges arising out of a riot -, 
which took place on January 16, 1939, in.. 
village Singhar, P.B. Kishunganj, in the 

District of Bhagalpur. Jadu Jha was - 
charged under ss. 302 and 148 of the Indian 

Penal Oode; the appellants Bukhan Jha, . 
Satyadeo, Rama Dhanuk and Mahabir were’ 

charged under s. 148 and s. 302 read with +` 
8, 149 of the Indian Penal Oode; and the’ 
appellanta Shaikh Gafoor and Rambrichh '. 
Singh were charged under s. 147 and B. 302. 7 
fod with s. 149 of the Indian Penal -, 
Code. Jadu Jha was found not guilty of | 

the charge under s. 302 of the Indian 

Penal Code, but was convicted under s. 302 - 
read witha. 149 ands, 148 of the Indian | 
Penal Code, and sentenced to transportation , 
for life under s 302 read with s. 149 of © 
the Indian Penal Ocde and to two years’ 

rigorous imprisonment under s. 148 of the _ 
Indian Penal Ocde, the sentences to run i- 
concurrently. The remaining appellants `` 
were found guilty under s. 302 read with | 
8.149 and s, 147 of the Indian Penal Code, ` 
and sentenced to transportation for life’ 

under s. 302 read with 8. 149 and to one.. 
year’s rigorous imprisonment under s, 147-7. 
the sentences to run concurrently. It is'` 


a 


L 


against these convictions’ and sentences ` 
that, the present appeals have been- ~ 
preferred. ‘ 


There can ` be no doubt that a riot ‘took 


of the version even as first recorded in the first in- 
formation report, then the accused is entitled to the 
benefit of that doubt. - [ibid.] 


Cr. As. from the decision of the Sessions 
Judge, Bhagalpur, dated July 20, 1939, 


Bir Sultan Ahmed and Mr. K. K. Banerji, 
in Or. A. No. 171, Messrs, Ae hes Imam, 8. N. 
Sahay, B. N. Rai, 5. Mehdi Imam and R.J. 
recall (in Or. A. No, 173), for the Appel-. 
ants. l 


The ‘Government Pleader, for 
Orown. 


Messre, Binoy Bhusan Ray and G. 
Das, for the Complainant, : a 


Place in the village of Singhar'on January ` 
16, 1939, and that during the course of:” 
that riot one Jhapta Tiar was killed and: 
another person Mukhlal Chaudhuri severely ` 
injured. Itisin respect of the death ofi. 
Jbapta Tiar that the seven appellants have”, 
been convicted under s. 302 read with s. 149°- 
of the Indian Penal Code. : 
The case for the prosecution can ber 
shortly stated as fcllows:—In the village ~ 
of Binghar there wasa plot No. 657 of an` 
area of about 14 bighas, This plot formed `’ 
part of a larger area of 16 or 17 bighas, 
which was the bakasht land of Mahant . 
Sundar Gir. This land has formerly ., 
formed part of a larger area which had. 
been owned by one Sundar- Mahto and his |- 
nephew Gorelal. These two persons parti-: |, 
tioned the land, and Sundar Mahto got the . 
bakasht land on the . north-west of the pati 


the 


Harries, C. J.~-These are two connected 
appeals arising out of a criminal case tried 
by the learned Sessions Judge of Bhagale 
pur. The appellants in the two appeals are. 
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and Gorelal the land in the south-east 
ortion, The appellant Jadu Jha and 
is brother Janardan Jha purchased the 
land of Sundar about eight years ago in 
execution of a money decree and the entire 
interest of Gorelal was purchased by 
Mahant Sundar Gir in 1933. The ‘plot in 
question, it is said, formed part of the 
land allotted to Gorelalin this partition 
and, therefore, became the property of the 
mahant, In 1934 the mahant obtained 
dakhqldehani of the property and since 
then, it ia said, he has been in khas posses- 
sion of the same. In the year’ 1935 the 
appellant Jadu Jha undoubtedly laid 
claim to this bakasht land of- Gorelal 
alleging that the latter had given it to him 
in raiyati eettloment, There were 
Proceedings under s. 144 of the Oode of 
Oriminal Procedure between the appellant 
Jadu Jha and the mahant; but these 
proceedings were eventually compromised 
and the appellant Jadu Jha gave up all 
claims to the area of 16 bighas of bakasht 


land which included plot No. 657 which ia ` 


the important plot in this cage, 

According to the prosecution, on the 
morning of January 16, 1939, Satto Kuar, 
the Mahant’s Tahsildar, sent off ten 


ploughs and ploughmen together with two ' 


peons Jhapta Tiar and Mukblal to plough 
the bakasht land. According to the proseou- 
tion, Jhapta Tiar was a man of another 
village who had been in the mahant’s 
employ as a sipahi for about two months. 
The party arrived at Singhar and com- 
menced to plough plct No. 657, The 
Lia es allege that shortly afterwards 

adu Jha atthe head of a mobof about 
forty or fifty men came from Jadu Jha's 
Basa, about & quarter of a mile to the 
north-west of the fleld, and approached 
Jhapta ‘liar, Jadu Jha is said to have 
asked Jhap‘a Tiar why he was ploughing 
the land, and the latter replied that he was 
entitled to plough his master's land. 
Thereupon, it is said, Jadu, who was armed 
with a spear, came towards Jhapta, who ran 
towards the south, The mob pursued him, 
caught him up and Jadu speared him below 
the right arm pit, and the appellant Mahabir 
struck him on the head with a garasa. 
Jhapta fell down whereupon the mob joined 
in beatiog him. after disposing of Jhapta, 
it is said that the mob turned their attentions 
to Mukhlal and that Jadu Jha speared him 
in the stomach, whereas others struck him 
with pharsa, bhala and lathi. After 
Mukhlal had fallen down, the mob 
attempted to lift him up, but this they failed 
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todo. The learned Sessions Judge remarks 
that “Mukhlal isa man of altogether unusual 


physique and of colossal bulk", and for 
this reason it is suggested that the mob 


‘ gould not move him. The appellant Jadu 


and his followers then returned to Jhapta 
Tiar, who was by then dead and picked 
up the body and carried it to an orchard of 
Bhubneshwar Singh. There, it is said, they 
wrapped the body in a cloth, placed it in a 
bullock cart and took it to the Basa of 
Jadu Jha, After that four or five members 
of the mob returned tothe field which was 
covered with long paddy stubble, and they 
set fire to it. It is suggested by the prosecu- 
tion that they did this in order to conceal 
the blood marks caused by the attacks 
on Jhapta and Mukhlal. 

The two peons, Jhapta and Mukhlal 
were sealed on the boundaries of the plot 
some distance from each other and some 
distance from the ploughmen who were 
actually ploughing. ‘The latter, it is said, 
ran away some little distance and witnessed 
the whole occurrence. One of them, namely 
Shyamlal (r. W.No. 1), went to Sonbarsa, 
where Satto Kuar, the Mahant’s Tahsildar, 
was and reported to him what had occurred, 
Satto Kuar, it is said, immediately prozced- 
ed on horseback to the Police Station at 
Kishunganj, which was about six miles 
away, and at 11-30 A.M. he made a first 
information report. In this report Satto 
Kuar mentions that he had sent the 
ploughmen together with Jhapta and 
Mukhlal to plough the land and that the 
appellants Jadu dha, Bukhan Missir, Gafoor 
Mahabir Gop and 
another person 'Uma Missir who was 
acquitted together with forty or fifty men 
came on to the plot armed with bhala, 
garasa and lathi and began to assault the 
two peons. He mentions that this mob 
caused injuries to Mukhlal with bhala and 
garasa and assaulted Jhapta with the same 
weap-ns, He further mentioned that he 
could not say where they had carried 
Jhapta from the spot and said that the latter 
was so severely injured that he might well 
be dead. He added that the accused 
persons were grievously hurt and that the 
ploughmen were witnesses of the oceurr- 
ense, 

According tothe prosecution, just as the 
Assistant Sub-Inspector had completed the 
recording of this report, the appellant 
Mahabir arrived at the thana and made 
other report, According to Mahabir's 
report, Satto Kuar together with about a 
hundted men came to Singhar armed with 
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bhalas, garasas -and lathis and went to the 
house of the appellant Jadu Jha. It is said 
that they used force, whereupon the apps]: 
lants Gafocr Mia, Jhapta Tiar, Bukhan 
Jha, Baso Missir and the informant 
defended themselves. In this assault 
Jhapta Tiar is said to have been struck 
down and killed. Mahabir alleged that he 
had been struck with a spear and that he 
had an injury on the left thumb. 

It will be seen tbat according to this 
report the deceased man Jhapta ‘liar was 
said to be a servant of Jadu Jha and not of 
Mahant Sundar Gir, 

The Police took up investigation and 
vicited the scene of the riot and found that 
part of the stubble had been burnt as 
alleged by the prosecution. According. to 
the Police, blocd-etained earth was found 
in places in spite of the fires, and this 
earth was later found to be stained with 


human blood by the Ohemical Examinér . 


and Imperial Serologist. The Police came 
to the ccnclusion that the version given in 
Saito Kua1’s report was tke correct one, and 
accordingly proceedings were brought 
against the seven appellants and three 
others, 

According to the prosecution, the cccurr- 
ence tock place between a mob of forty 
or fifty led by the appellaot Jadu Jha on 
tteone hand and two peons of Mahant 
Sundar Giron the other hand, It is not 
alleged that the ten ploughmen took any 
Partin the proceedings, The motive for 
the attack is said to be the appellants’ 
desire to recover this bakasht land which 
he had claimed in 1935 to be his property. 

It is difficult 10 believe that the riot was 


the result of ány Glaim made by the appel- ' 


lant Jadu Jha to this property. As I have 
stated earlier, it was the case forthe pro- 
secution that this property had given rise 
to proceedings under e, 144 of the Oode of 
Oriminal Procedure and that those proceed- 
ings had been compromised. By that com- 
promise Jadu Jha acknowledged that the 
mahant was entitled to khas possession of 
this land, and that being so, there appears 
to be no reason why the appellant Jadu Jha 
should have suddenly laid claim to the 
land. There are indications in this case 
which suggest that the trouble between the 
Villagers of. Singhar and the mahant was 
fur more acute than the prosecution suggest. 
It was admitted by the witnesses for the 
prosecution that the mahant'’s land had 
been previously cultivated by bataidars and 
that thé mahané over a period of time had 


suceeded in ejecting these peisons. Fur- 
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ther, it must be remembered that Jadu Jha 
and seme of the other appellants were 
Prominent members of the Local Oongress 
orgenization and wele taking an active part 
in the Kisan movement. There was 
uodcubtedly enmity between Jadu Jha and 
the mahant and litigation had taken place 
between them In such circumstances it 
may well be that tte occurrence which took 
place on the morning of January 15, 1939, 
was something different from that suggested 
by the prosecution. It is more likely that 
this was an occurrence between Kisans 
demanding possession of bakasht lands and 
the malik who was dénying such possession. 
From the evidence of Satto Kuar (P. W. 
No. 2) it would appear that he did not 
expect any trouble on the morning in ques- 
tion: hence heonly sent two peons Jhapta 
Tiar deceased and Mukhlal. It is to be 
cbserved, however, that these two persons 
were of somewhat unusual character. 
Jbapta Tiar is admitted to have been an 
absconder in a murder case, whereas 
acc .rding to the Sessions Judge, Mukhlal 
wasa man of extraordinary physique who 
might well have been a retired wrestler, 
tuough Mukhlal denied this, However, if 
only two peons were sent, it does suggest 
that no trouble was anticipated on the 
morning in question, | 
Lam, however, far from satisfied that this 
was an occurrence between a mob on the 
one hend and two peons on the other. At 
11 a.m. that is half an hour before Gatto - 
Kuar made his report, Lalji (P. W. No. 20) 
chaukidar of the village reported at thé 
thana that there was an apprehension of a 
breach of the peace between Jadu Jha and 
had collected lathials; He concluded by. 
saying that he could nct say what was the 
cause of tre trouble. Lalji had gone to the 
thana on foot, and it is fairly clear that he 
must have left the village immediately ' 
before the riot started. In the report he ' 
clearly says that both sides had collected | 
lathials. The learned Sessions Judge does 
not attach’ any great importance to this 
report and he regards itas an exaggeration ` 
on the part of the chaukidar. The learned 
Judge thought that .Lalji having seen 
Jhapta Tiar and Mukhlal with the plough- 
men might well have thought that thé 
mahant had gathered together lathiala. 
Lalji chaukidar gave evidence, and he 
undoubtedly resiled from his earlier state- 
ment. In the witness box he said that he ' 
had seen a number of men at Jadu Jha's 
house and more men on the mahant’s land. 
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According to him, this was the sole reason 
why he went to the thana to make a report. 
When it was put to him that he had 
mentioned that bolh sides had collected 
lathials, he denied having ever made such 
a statement The Police, on the other hand, 
had to admit that such astatement had been 
made and recorded. If both sides had 
collected lathials on this particular morning, 
then it is clear that the prosecution have 
given a false version of what occurred. 

That e’ | 
different from that suggested by the prõ- 
secution is also indicated in the first informa- 
tion report made by. Satto Kuar, The 
names of the accused are given as Jadu 
Jha, Gafoor Mian, Bhukhan, Satdeo Missir, 
Mababir Gop, Uma Missir and forty or 
fifty men. more, residents of villages 
Karawan, Sonbarsa and Tilakpur. These 
are villages lying at a distance of two or 
three miles from Singhar, and if the mob 
consisted of persons from other villages, the 
probabilities are that this was part of the 
Kisan agitation and not a private quarrel 
between Jadu Jha and the mahant. 

Another important statement in the first 
information report is that the accused 
persons have been grievously hurt, It” is 
not suggealed now by the prosecution that 
any of the accused persons were hurt, and 
indeed they could not have been hurtif the 
prosecution version’ be true. As [ have 
stated, the account now given by-the pro- 
secution of the affair is an unprovoked 
attack by a large mob upon two persons 
who attempted to run away. There is, 
however, the clearest statement in the 
first information repors ‘that “the accused 
persons have been girevously hurt. The 
Assistant Government “Advocate who 
appeared for the Orown attempted to explain 
away this difficulty by saying that the 
word used was not “accused” but “injured.” 
In short, he says the sentence ought to read 
“the injared persons have been grievously 
hurt’; and it is to be observed that the 
first information report was so translated 
in tbe Oourt below and that was the transe 
lation which was placed before the ‘Sessions 
Judge. Accordingly the Sessions Judge 
does not deal with. this aspect of the case, 
The word used in this senténce is mojrim, 
and there can beno doubt whatsoever that 
that word means-‘accused” or “uffenders.” 
It cannst possibly mean - “injured”. The 
Assistant Government Advocate suggested 
that the word might -be -majrooh which 
means “injured”; but it is clear that the 
word written is‘ not majrooh but mojrim. 
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Mr. Jafar. Imam, who has argued this case 
with great ability on behalf of the main 
appellants, has contended that the word 
majr:oh is not a word which any person 
in tht lceality would be likely to use and 
that in any event an Assistant Bub» Inspector 
would never use the word mojrim when 
he ‘meant injured parsons. According to 
Mr, Jafar Imam, mojrim is a word in 
Common use, whereas majrooh is not. 
It would be impossible for me to arrive 


.at any decision upon this question but 


for the ‘fact fhat I had the advantage 
of sitting with -my learned brother 
Fazl Ali, J., wko has a wide knowledge of 
the language and of all districts in this 
province. He is satisfied that a Bub- 
Inspector could never use the word mojrim - 
to mean injured. It-has only one meaning 
and that is “accused person or offenders.” 

_ If Batto Kuar stated that accused persons 


‘had been grievously hurt, then it is obvious 


that there were lathials on the side of the 
Mahant'and that a fight had taken place 
between two armed mobs. This is, of 
course, denied by the prosecution ; but, in 
my View, the statement that accused persons 
had been grievously hurt cin only be 
explained on tie ground that there had 
been a fight between armed parties. If such 
was the occurrence, then it is clear that the 
case for the prosecution is waolly false. 
There are other indications in tae first 
information report that the document is 
not a genuine one. Oounsel who appeared 
with Counsel for the Orown in the Oourt 
below also appeared with the Assistant 
Government Advocate in this case, and 
according to him, the original document 
was never inspected thoroughly by anybody 
in the Court below. As I have siated, a 
translation had been prepared which was 
before the learned Sessions Judge. A mere 
glance at the first information report will 
show that additions have been made to 
The report of the occurrence is 
written on both sides of the page, and 
the first page ends with these words" 
“afterone hour Shyamlal Missir came ran- 
ning to~ the muth and reported that 
Mukhlal Singh peon and Mohan Mandal 
alias Jhapta Tiar had gone to get the land 
ploughed”. On the reverse side of the 
heet the report was c-ntinued, and it ie 
clear that t.e first word on the reverse side 
js usme. The opening sentence on the 
Teverse side of the sheet can be translated 
“thereupon or in that affair the accused 
persons Jadu Jha and others caused injuries 
to Mukhlal Singh by assaulting him with 
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bhala and garasa, &c., dio,” However, above 
‘the first line on the reverse side of the 
page have been inserted three lines which 
have been wriiten very close together. The 
‘lines in the remainder of the report are 
welland evenly spaced; but these three 
lines are squeezed in in the narrow space 
. between the line beginning with usme 
and the top of the page. What appears 
„in the three, lines written in that narrow 
space are the words “Jadu Jha, Bhukhan 
‘Missir, Gafoor Mian, Sahdeo Missir, Maha- 
bir Gop, Uma Missir.and forty or fifty men 
‘more came armed with bhala, garasa and 
lathi and began to assault him.” In short, 
.the names of the accased other than Jadu 
Jha all appear in these three lines which 
‘have been squeezed in at the very top of 
the page. As I have stated, a cursory 
glance at this document is enough to show 
that these three lines could never have 
been written by a person. taking down 
Satto Kuar’s statement in the ordinary 
_course of his duty. The spacing is entirely 
different and the handwriting is smaller, 
and itis clear that when these three lines 
‘were written it was obvious to the mind 
of the writer that he had very little space 
in which to write them 
It is inconceivable that, if Batto Kuar 
knew the names of the accused, he would 
have cmitted to mention them wken the 
report was firet recorded. If this report as 
origivally , recorded did not contain the 
“names of Bhukhan Miss.r, Gafoor Mian, 
SsLdeo Missir, Mahabir Gop and Uma 
Missir, then it must have been deliberate- 
ly altered in order to strengthen the cage 
for tLe prosecution. Ib cannot be overlook- 
ed that after this report was recorded the 
appellant Mahabir arrived and made 
another report, andin that report he men- 
tions not only that he was present but also 
that the appellants Gafoor Mian and Bhukhan 
Jha were also there, It was strongly urged 
by Mr. Jafar Imam that the names of these 
appellanis were added in the thana after 
it became known from Mahabir that 
Bhukhan, Gefoor and Mababir were pre- 
sent in the occurrence. It is quite impos- 
sib'e for me to come to any conclusion as 
to when and why these names were added; 
but I am perfectly satisfied in my own 
mind that tLe only name which appeared 
in this report when it was first rec rded, 
was the name ofJaduJha. The report has 
undoubtedly been altered and the’ names of 
other appellants interpolated therein. i 
Column. 2 on the front apne of the first 
information report also shows that altera- 
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tions had been made. This is the column 
in which the names and residences of the 
accused are given : and it is clear that tthe 
name of Mahabir Gop was added in this 
column. Whoever filled this column first 
wrote five names, Jadu, Bhukhen, Gafoor, 
Sahdeo and Uma, and numbered them_.1 
to5. Between the name of “Sahdeo” and 
“Uma” the name of “Mahabir Gop”- has 
been added and numbered 5, and the origi- 
nal No. 5 which stood opposite Uma's name 
has clearly been altered to6. This also 
shows thet there were alterations made in 
this report of which the prosecution “have 
offered no explanation whatsoever. The atten- 
tion of the Court was also drawn to another 
addition on the first page. On the last line 
of the first page of the report itis stated 
that Mukhlal Singh poon and Mohan Mandal 
had gone to get the land ploughed. Under- 
neath the name “Mohan Mandal” appears 
the words "uruf Jhapatu Tiar", Accord- 
ing to the prosecution, the deceased Jhapta 
Tiar was also knowo as Mohan Mandal, 
and it may well be that this’ was an 
honest mistake. No attempt seems to 
have been made to alter the words 
first written in the report and the words 
“uruf Jhapatu Tiar” are written just under 
the words Mohan Mandal. I, therefore, 
do not attach any great importance to this 
alteration. However, the insertion of names 
in this first information report dces throw 
the very gravest doubt upon the genuine- 
ness of the case for the prosecution. 

That some of the names of the apper- 
lants mentioned in the report could not have 
been given by Satto Kuar, is,in my view, 
clear from the, evidence. It must bs remem- 
bered that Satto Kuar was not an eye-wit- 
ness and that he merely stated what 
Shyamlal Missir (P. W. No. 1) had reported 
to him. Shyamlal in evidence had to admit 
that he had not named either Satdeo or Uma 
to the Police. He stated that he did not 
know their names at that time and then 
said that the forgot whether he gave their 
names to Satto Kuar or spoke of them as 
the sons of Khuddar. If he did not know 
their names at the time, he could not have 
named them to Satto Kuar, and if he made 
any reference to these two men he could 
only have mentioned them asthe sons. of 
Khuddar, Even if he had said that the 
sons of Khuddar were there, such could not 
account for Uma being named by 
Satto Kuar because he is Not a son ‘of 
Kbuddar. Shyamlal, when he was called 
to identify Uma and Satyadeo, could not 
distinguish between them, and before the 
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Committing Magistratehe wrongly pointed 
out Bhubhan for Satyadeo, which suggests 
that he knew neither. It seems clear from 
Shyamlal’s evidence that he could not have 
‘named either Satyadeo or Uma, set both 
names appearin the interpolation in the 
first information report. The prosecution 
can offer no explanation as to how these 
names appear except that Shyamlal must 
have given them to Batto Kuar. lt is 
clear fr:m Batto Kuar's own evidence that 
he had no information whatsoever except 
that given him by Shyamlal; but in spite 
of fhat names appear in the first informa 
tion report, which Shyamlal could never 
have given and those names appear in the 
most-saspicious circumstances. That being 
so, I cannot accept this first information 
report as a genuine document; and that 
- being 80, grave doubts arisein my mind 
about the truth of the case for the prosecu- 
tion, 

The Assistant Sub-Inspector came on 


to ths scene later in the afternoon, 
and during night he recorded the 
statements of the various ploughmen. 


These ploughmen are all servants of 
the mahant, and therefore, their evr 
dence must be scrutinized with great care, 
If some one in authority had determ'ned 
to make cut a Gise against che appel- 
lants, these unfortunate ploughmen would 
have no alternative but to support it I 
would, therefore, mot attach any great 
weight to the evidence of the plougmen 
unless it ts corroborated by independent 
testimony. As I have stated, the plough- 
men all support the prosecution version 
that this was an unprovoked attack upon 
two: peons; and this version, as I have 
-already pointed out, is most unlikely having 
regard to the report made at the thana 
at 10-304, M. that morning by Lalji 
chaukidar (P. W. No, 20), The fact that 
Lalji chaukidar inthe witness-bor denied 
having stated that both sides had collected 
lathials, also suggests that the prose- 
cution, for reasons best known to them- 
selves, ware not putting forward a true 
version. 

‘Three witnesses made it clear that in 
this mob were msn from Karawan, though 
they undoubtedly tried to resile from that 
' version later. Jahuri (P. W. No. 19), a 
raiyat of the village, in a statemcat on 
oath made under s 164 of the Code of 
Criminal Procedure mentions a mob from 
Karawan which was joined by Jadu's 
men, Inevidencein the Sessions Oourt 
he denied. the truth ofthis and could not 
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remémber whether he had ever told the 


` Magistrate when his statement was record- 


ed under s 184. Medni(P. W. No. 21), 
another raiyat ofthe village, also stated 
to the Magistrate that a mob from 
Karawan also surrounded the deceased 
man Jhapta Tiar. In the . Sessions 
Court he says that what he meant 
was that a mobcame fromthe Karawan 
side of the Basa which joined Jadu’s mob, 
Shyamlal (P, W. No, 1) mentioned to the 
Magistrate in his examination unders, 164 
of the Code of Criminal Procedure that 
a mobof forty or fifty mencame from 
Karawan and Singhar. Before the Oom- 
mitting Magistrate he said that the mob 
came from Jado’s Basa, and in the Sese 
sions Court he said that the mob came 
with Jadu from the north-west and denied 
that he had stated in his examination 
under s. 164 that the mob came from 
Karawan as wellas Singhar. It is clear 
that these witnesses did at firat say that 
the mob consisted of men from Karawan 
as well as of Singhar but that they have 
denied this, presumably, with a view to 
supporting tae case of the prosecation that 
this was a mob assisting Jadu in a per- 
sonal quarrel, 

All the iudications show that this was a 
riot between kisans on the one hand 
and the zamindar'’s men on tne other, 
Unfortunately at that time feelings were 
running high between the parties, and such 
an occurrences might well have taken 
place. If that be the true view of the 
occurrence, then there is the real 
danger that Jadu might be mentioned as 
the leader whether he was present or 


not. 

The learned Sessions Judge fully realised 
the dinger of azting on tne evidence of 
interested witnesses, but, in his view the 
main case for the prosecution was support- 
ed by the evidence of witnesses upon whom 
reliance could properly be placed. The 
first witness upon whom he relies is 
Nagesh war Singh (P. W. No. 32). This 
witness stated that he was a, Congress worker 
and that he witnessed the occurrence, The 
appellant Jadu was a prominent Oongress 
worker, and at first sight there seems to 
be no reason why Nageshwar should 
testify against him and against | other 
appellants who were promioent in the 
Oongress and Kisan movements, Tne 
learned Sessions Judga has referred to 
certain letters which ad passed between 
Jadu and Negeshwar from which it would 
appear that Jadu was sympathetic towards 
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Negeshwer, These letters were written 
some time before this occurrence, and it 
would appear that Nageshwar in the mean- 
time had ceased to be a Congress wurker. 
For some reason or another the prosecution 
called two witnesses, namely Kirti Narain 
Singh (P. W. No. 33) and Sukhdeo Cha 
dhury (P, W. No. 84) to prove the bona 
fides of the witnees Nagesehwar Singh. I 
am not clear why this evidence was admit- 
ted; but as it was admitted, I must pay 
due regard to it. These two witnesses 
were prominent Congress men, and they 
stated that, though Nageshwar had been 
a Ocngress worker, he had been expelled 
from the Congress owing to some complaint 
made against him, These witnesses un- 
- doubtedly say that they did not know the 
nature of the complaint, but they are quite 
clear that Nageshwsr was at this time 
not a Oongress worker and had actually 
been expelled from the organization, The 
witness still posed es a Oongress worker 
apparently with a view to showing that 
he was quite independent and even 
sympathetic tothe accused, When I find 
that he was an expelled member and 
did not admit it frankly, tten I cannot 
regard him as sn independert witness, 
Further, this occurrence tock place on a 
Monday, and though Nageshwar admitted 
thatthe Police were investigating on the 
following Tuesday, he made no statement 
to them on that day. It was on Wednes- 
day trathe first made a statement that he 
had seen what had occurred and had 
recognized a number of the appellants. 
Had Nageshwer Singh been the honest 
man that he poses to be, I should have 
expected him to have made a statement on 
the first possible opportunity. In my view, 
it would be extremely dangerous to act on 
the evidence of such a witness. 

Another witness, who at first sight 
appears to be independent, is Kunjo Chhabi 
(P. W. No. 35). This witness makes a 
remarkable statement that he never men- 
tioned to anyone in the village what he 
had seen, and if that be so, it is dificult 
to understand how the Police ever heard 
of him. Later, however, he said he met 
Aghori Chhabi near his house on his way 
home and told him what he had seen. I 
am doubtful whether this witness can be 
regarded as an independent witness. He 
admits that he brought a criminal case 
agnir st the servants of Jadu Jha in 1341 F. 
when he was bataidar of land in the 
village, and -later said that he had for- 
gotten if he gave evidence for Mahant 
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Sundar Girin his case against Gorelal.’ 
The witness could not possibly forget 
whether he had given such evidence and 
he was obviously lying when he esgid that 
he had forgotten. In my view, the witness 
isunder the influence of the mahant and 
accordingly cannct be regarded as an 
independent witness. 

The Jast so-called independent witness 
is Prayag Singh (P. W. No. 40) who stated 
that he saw the body of Jhapta Tiar 
being brought to the Basa of Jadu Jha 
in a bullock cart. He recognized Jgdu, 
Gafoor, Bhukhan, Mahabir and Rambrichh 
in the mob which was accom panying the cart. 
He stated in evidence that be named these 
five persons to the Police when he was 
examined; but Sub-Inspector Kamla Prasad 
Singh (P. W. No. 45) stated that Prayag 
Singh did not mention to the Police which 
of tbe accused persons had accompanied 
the cart. He now definitely states that five 
of the appellants wkom he named were with 
the cart. Further this witness admitted 
that he was present when the Assistant 
Sub-Inspector came to the village on 
January 16, yet he made no statement until 
the following day. ` 

The injured peon Mukhlal is obviously 
an interested witness, and the Sessions 
Judge very rightly points out that it would 
be dangerous to act upon his evidence 
without corroboration. It appears to me that 
there is no independent evidence cor- 
roborating any of these prosecution wil- 
nesses, and, therefore, in the circumstances 
of this case it would be dangerous to act 
upon the evidence of the eye-witnesses. 

It is unnecessary to consider at any 
length the various versions put forward by 
the accused, As I have stated earlier in 
the judgment, Mahabir, in the report which 
he made, alleged that the deceased man, 
Jhapta Tiar, was a peon of the appellant 
Jadu Jha, The learned Sessions Judge was 
satisfied upon the evidence that this was 
untrue and that Jhapta Tiar was in facta 
servant of the mahant. In my view, the 
learned Sessions Judge was right in hold- 
ing that Jhapta Tiar was a servant of the 
mahant and that he was killed on the 

lot in question and not at the Basa of 

adu Jha. However, even if the version 

put forward by the defence be wholly 
untrue, yet the prosecution must establich 
beyond all reasonable doubt that the case 
put forward by them is true. 

In my judgment, the riot which took 
place ean the mahant's land on the morning 
of January 16, 1939,-was riot between a 


1940 


body of kisans on the one hand and 
lathials of the mahant on the other. It may 
be that some of the appellants, if not all 
of them, were present in that affair; but on 
the evidence before me I cannot hold 
positively that their guilt has been este 
ablished. Once the case, as presented by 
the prosecution, is found to be false, there 
is no evidence before this Court upon which 
any of the appellants can be convicted. If 
a fight took place between two armed mobs, 
then there is no evidence as to what 
actually occurred, A mere suspicion tbat 
the appellants or some of them were present 
can form no basis for aconviction. It is 
true that even before the interpolations in 
the first information report, the name of 
Jadu Jha is mentioned; but once the 
Court has any doubt about the truth of 
the version even as first recorded, then 
Jadu Jha is entitled tothe benefit of that 
doubt. In my view the guilt of the appel- 
lants has not been established beyond 
reasonable doubt, and that being so, they 
must be acquitted. 

In the result, therefore, I would allow 
these appeals, set aside the convictions and 
sentences passed upon the appellants and 
acquit them on all the charges, They must 
be set at liberty forthwith unless required 
by the authorities upon any other charge. 


Fazi All, J.—I agree. 
8. Appeal dismissed. 





NAGPUR HIGH COURT 
Second Appeal No. 563 of 1936 
January 31, 1939 
NIYyCGI, Jd. 
SHOBHALAL—PLatntivr—APPBLLANT 
versus 
SIDHELAL—Daranpant—RaseonDENnt 

Tronsrer of Property Act (IV of 1882), s. 55 
(4) (b)—Unpaid vendor's charge—English and Indian 
law, difference between—Title passing to vendee— 
His suit Jor possession—Oourt, while decreeing 
possession, if can incorporate statutory charge under 
a. 55 (4) (b)—Vendor, how can enforce that charge 
—Recourse to separate suit—Second appeal—Oourt's 
duty is only to ses whether evidence is admissible 
and proper for consideration. 

The equity which arises in favour of the vendor 
who has not received his purchase money is no 
doubt recognised in English Law which gives him 
a lien, that isa right to enforce payment out of 
the interest he has transferied and this lien con- 
tinues even after he has parted with : the legal es- 
tate. The reason is that as soon asthe contract of 
gale is made, the seller is deemed to part with the 
equitable estate, but in India contract of sale does 
not of itself create interest ‘or~ charge on such 
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(ae. 54 of the Transfer of Property Act). 
poner Ge vender ta mo doubh entitled- to A 
charge for unpaid purchase money but that is a 
Tight which comes into existence not at the date 
of the contract for sale but on the completion of 
the conveyance. This charge is created by the 
statute. Thus while in England the vendor's lien 
jaa creature of equity and is capable of being 
moulded to suit the circumstances of each case. the 
statutory charge is rigorous and inflexible. Webb 
v. Macpherson (4, relied on ([p. 171, col, 1) 

Where title inthe property has passed to vendee 
notwithstanding the non-payment of part of purchase 
money, although in a suit for possession by the 
vendee of immovable property itis not competent 
to the Conrt to pass a decree for possession condi- 
tional on the vendee paying the balance of the pur- 
chase money, it is open tothe Oourt, while decree- 
ing possession tothe vendee to incorporate in the 
decree the statutory charge under s. 55 (4) (b) of 
the Transfer of roperty Act, in favour of the 
vendor for the unpaid purchase money. It is true 
that the unpaid vendor in India is only entitled to 
a statutory charge provided for under s. 55 (4) (b) and 
that the vendee under a. /5(1) (f) is entitled to posses- 
sion, but there is no reason why the unpaid vendor 
should be driven to a separate suit to recover his 
unpaid purchases money. When he has a charge on 
the property which he is called upon to deliver to the 
purchaser, that charge continues to operate upon the 


property even when the possession of it passes to 


the vendee. It would therefore obviously be the 
proper course, to avoid multiplicity of litigation, to 
declare in the decree granting possession to the 
vendes that it is subject tothe charge of the vendor 
to the extent «f the purchase money that remains to 
be paid. If the decree incorporates this charge it 
would be open to the vendor to enforce it by 
seeking execution of that deoree Baslingawa v. 
Ohinnava (7), followed. [p. 171, col. 2.) 

The Court is not concerned in second appeal 
with the weight that is to be attached to the evi- 
dence but whether the evidence is admissible and 
proper for consideration. 


§. A. from the appellate decree of the 
Court of the Additional District Judge, 
Damoh, dated October 31, 1236, in Oivil 
Appeal No. 20-A of 1936, modifying the 
decree of the Oourt of the Subordinate 
Judge, Second Olass, Damoh, dated July 
24, 1936, in Civil] Suit No. 79-A of 1935, 


Mr, D. N. Choudhary, for the Appellant. 
Mr. J. R. Mudholker, for the Respoad- 


en. 


Judgment.—This is a plaintiff's appeal 
froma varying judgment of the Additional 
District Judge, Damoh, delivered on 
October 3, 1936, in Oivil Appeal No. 20-A 


‘of 1936. 


The respondent Siddhelal executed a sale» 
deed on October 7, 1932, affecting 8 pies 
share of Mouza Tigra Fatehpur, Tahsil 
Hatta, in favour of tte appellant. The 
cynsideration as recited in the sale-deed 
was Rs. 400 and the vendee undertook to 
satisfy certain Taccavt loans which were 
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charged in the property amounting to 
Rs. 639-126. The conveyance was duly 
executed and registered but there grose 
some hitch during the mutation proceed- 
ings and the vendor declined to deliver pose 
session with the result that the’ appellant 
instituted the suit out of which this 
appeal arises for a declaration of his 
ownership and for possession of the pro- 
perty. The defendant raised various cone 
tentions out of which the one that is 
material forthe disposal of this appeal is 
that he did not receive the consideration 
which was stated to be Rs. 800 out of 
which Rs, 160-2*6 were intended to be 
paid in cash and the balance of Rs. 639-19-6 
was tobe paid as atated above. The lower 
Appellate Court found that the real con- 
sideration was. Rs, 800 and that the vendee, 
namely the plaintiff, did not pay Rs. 160-3-6, 
It, however, held that the title to the pro- 
perty had passed tothe vendee and dec- 
reed thatthe property should be delivered 
to him subject, however, to his depositing 
Rs. 160-3-6 into Court for payment to the 
vendor, the defendant. This appeal is 
directed mainly against the form of the 
decree as passed by the lower Appellate 
Court. 

It is contended in the first instance that 
the lower Appellate Oourt’s finding that 
the re:l ccnsideration of the sale was 
Ra. 800 was at variance with the pleadings 
and the evidence in the case I cannot 
aisent to this contention in view of the 
fict that the defendant in his written 
statement dated August 7, 1935, clearly 
averred that as a result of an award 
by the arbitrators the plaintiff was to pay 
to the defendant Rs. 160-3-6 in cagh and 
he was further to undertake the liability 


to pay Taccavi loansof Rs. 639-12-6. He 
further expressly denied receipt of 
Rs, 160-3-8. The plaintiff pleaded that 


the consideration was only Rs. 400 but 
he didnot affirm that he had paid this 
amount to the vendor, but coutended that 
the failure to pay the purchase money 
did not prevent transfer of titleto the 
vendee and that the appropriate course for 
the defendant was to file a separate suit 
to recover the purchase money if not paid. 
It is true thatthe evidence regarding the 
arbitration is not clear or complete but 
to the extent that thers is evidence beare 
ing on the issue, it fully sustains the 
lower Appellate Court's finding. In sscond 
appeal Lam not concerned with the weight 
that is to be attached to the evidence but 
whether the evidence is admissible and 


SHOBHALAL V, BIDHBLAL (NAG.) 


18510 


proper for consideration. It is not shown 
that the facts and circumstances con- 
sidered by the lower Appellate Court were 
not relevant and proper for considera- 
tion. I therefore see no reason to dissent 
from the lower Appellate Court's finding 
that the real consideration was Rs. 800 
out of which the vendee agreed to pay 
Rs 160-3-6 in cash and bear the burden 
of the Taccavi loan amounting to 
639+12-6. 

Since the vendee failed to pay the cone 
sideration which he agreed to pay in cash 
the question which arises is whether he 
is entitled to possession of the property 
without having to pay the part of the 
purchase money which he stipulated to pay 
in cash as a condition precedent to his 
obtaining possession of the property, In 
such a case as the present the points 
which require to be considered are: (1) whe- 
ther the parties intended that the title 
should not passto the vendee unless the 
vendor received ths consideration, and (2) 
if it is found that there was no such 
intention and that the title passed to the 
vendee notwithstanding the non-payment 
of the purchase money whether the vendee 
is entitled to unconditional possession of 
the property purchased by him and the 
remedy of the vendcr fcr recovering the 


purchase money lies in a separate 
suit, 
Asto the first point, the respondent 


indeed contendsin support of the lower 
Appellate Court decree that the title did 
nat pass to the vendee. In tha absence 
of any pleading to that effect, I cannot 
listen to any suchcontention. Itis also 
negatived by the plain recitals of the salee 
deed. I must, therefore hold that the 
title in the property passed to the vendee 
notwithstanding non-payment of the part of 
the price as agreed. 

As tothe next question it was held in 
Baijnath Singh v. Paltu (1) that although 
the non-payment of the purchase money 
does not prevent the passing of the owner- 
ship of the purchased property from the 
vendor to the purchaser and the purchaser 
is entitled to possession, it is open tothe 
Court to subject the decree to restrictions 
and conditions appropriate to the circume 
stances of the case, On that view the 
learned Judges ordered the purchaser in 
that case to pay to the seller the amount 
of the purchase money as a condition 
precedent to the delivery of possession 
to him. This case was followed in Bal- 

(1) 30 A 135; A W N 1908, 38; 5A LJ 06. 
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krishna v. Shripat Singh (2) in a case of 
. sale to which the Transfer of Property 
Act, 1882, was not applicable. The case 
Baijnath Singh v. Paltu (1) was not follow- 
“ed in Velayutha Chetty v. Govindaswami 
Naicken (3) and for good reasons. The 
equity which arises in favour of the 
vendor who has not received his purchase 
money iano doubt recognised in English 
Law which gives him a lien, that is a 
right to enforce payment out of the 
interest be has transferred and this lien 
continues even after he bas parted with 
thd legal estate. The reason is that as soon 
-a8 the contract of sale is made, the seller 
is deemed to part with the equitable 
estate, but in India contract of sale does 
not of itself create interest in or charge on 
such property: sees, 54 of the Transfer of 
“Property Act. In India the vendor is no 
doubt entitled to a charge for unpaid 
purchase money but that is a right which 
comes into existence not at the date of 
the contract for sale but on the comple» 
tion of the conveyance. This charge is 
created by the statute. Thus while in 
England the vendor’s lien is a creature 
of equity and is capable of being monlded 
to suit the circumstances of each case the 
statutory charge is rigorous and inflexible. 
The distinction was pointed out by their 
Lordships of the Privy Council in Webb 
v. Macpherson (4) where they observed 
that the charge which the vendor obtains 
under the Transfer of Property Act is 
different in ifs origin and nature from 
the vendor's lien given by the Courts of 
equity to an unpaid vendor. The Jaw in 
India does not recognise the distinction 
between legal and equitable property in 
the sense in which that was understood 
when the equity was udministered by the 
Court of Ohancery in England and the 
Transfer of Property Act gives a statu- 
tory charge upon the estate to an unpaid 
vendor unless it be excluded by contract. 
In Velayutha Chetty v. Govindaswamt 
Naicken (3) it was held that the only 
remedy which the unpaid vendor in India 
sould avail himself of is to counter-claim 
for the enforcement of his charge. As 
thereis no equitable lien recognised in 
India and though it is recognised in 
England it is held to be non-possessory, 
their Lordships of the Madras High Court 
held that the defendant was bound to 

(2) 6 N L R 98; 7 Ind Oas. 541, 

3) 34 M 543; 8 Ind, Oas. 364; (1910) M W N 637; 
9 LT 108. 


(4) 31 O 57 at p. 72; 301 A288; 80 WN4l; 8 
Sar. 554 (PO). 
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deliver possession unconditionally and he 
was relegated toa separate suit to recover 
his purchase money. That case was fol- 
lowed in Kandasami Pillai v. Ramasimi 
Mannadi (£) and Krishnamma v. Mali 
(6) In Baslingawa v. Chinnava (1) it 
was held that although ina suit for pos- 
session by the vendee of immovable pio 
perty it is not competent to the Conrt to 
pass # decree for possession conditional 
on the vendee paying the balance of the 


_purchage money, it is open to the Court, 


while decreeing possession to the vendee 
to incorporate in tke decree the statue 
tory charge under s. 55 (4) (b) of the Trans- 
in favour of the 
vendor for the unpaid purchase money. 

It is true that the unpaid vendor in 
India is only entitled’ to a statutory 
charge provided fcr under s. 55 (4) (b) of 
the Transfer of Property Act, and that the 
vendee under s. 55 (1) (f) is entitled to 
possession, but there is no reason why 
the unpaid vendor should be driven toa 
separate suit to recover his unpaid pure 
chase money. When!e has a charge on 
the property which he is called upon to 
deliver tothe purchaser, that chargs contie 
nues to operate upon the property even 
when the possession of it passes to the 
vendee It would therefore obviously ba 
the proper course, to avoid multiplicity of 
litigation, to declare in the decree granting 
possession to the vendee that it is subject 
to the charge of the vendor to the extent 


„of the purchase money that remains to be 


paid. If the decree incorporates this 
charge, 16 would be open to the vendor to 
enforce. it by seeking execution of that 
decree. I have therefore no hesitation in 
following the course adopted in the 


‘Bombay case declaring inthe decree that 


the property is subject to the charge in 
favour of the vendor and that he is entitl- 
ed to enforceitin execution of the decree 
against the appellant, 

The lower Appellate Court’s decree will 
now be modified in the form described 
above. As the appeal virtually fails, the 
appellant will pay the respondent's costs 
of this appeal. Costs of the lower Oourts 
will be paid as ordered by the lower Appele 
late Court. 

D. Appeal allowed partly. 

(5) 48 M 203; 51 Ind. Oas. £07; A I R1919 Mad. 
168; 36 M L J 313; (1919) M W N 194. 

(6) 43 M 712; 56 Ind. Oas. 580; AIR 1920 Mad. 
164; 38 M L J467; 11 L W 563; (1920) M WN 320; 


28M LT 88. 
(T) 56 B 556; 138 Ind, Oas, 534; A IR 1932 Bom. 
947; 34 Bom. LR 427; Ind. Rul. (1932) Bom. 405. 
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‘ALLAHABAD HIGH COURT 
Criminal Revision No. 507 of 1939" 
August 16, 1939 
MULI, J. 

SAT NARAIN AND aNoTHER~-APFLIOANTS 

versus 
EMPEROR—Opprosits Party 

Criminal Procedure Code (Act V of 1898), s 144 
(1), (2), (3)— Order under first two classes of s. 144 
cannot be issued to general public—Order under cl. (8), 
when can be issued to general public. 
“ The first two clauses of s. 144, Oriminsl Proge- 
dure Oode, do not invest the Magistrate with any 
pore to issue an order tothe general publica, 

ey are confined to the cage of an individual 
person or persons to whom a notice may be isaued 
directing them to refrain from a certain actor to 
take certain order with certain property in their 
possession or Management 

It is clear from the terms of sub-cl (3) of s:144, 
that no order under s, 144 can be issued to the public 
_generally except when “ frequenting or visiting a 

icular place” and any order which ignores this 

limitation must be held to be bad in law. 

{Case-law relied on.j 


Or. R. from an order of the Additional 
goi moop Judge, Allahabad, dated March 8, 
1939. 


Mr, M. L. Chaturvedi, for the Applicants» 


The Deputy Government Advocate, for the 
Crown. 


Order.—This is an application in revi- 
sion by two persons Sat Narain and Munni 
Lal who have: been convicted under s8. 188, 
Indian Penal Ocde. The first applicant 
was admittedly tne editor of a paper styled 
the Punch which was being published im 
Allahabad in April, 1938, while the second 
app leant Munni Lal, was the printer and 
publisher of the same paper, It is & matter 
of common knowledge that in the month 
‘of April, 1938, serious communal riots took 
place in Allababad resulting in the deaihs 
of several persons. The District Magistrate 
of Allahabad found soon after those dis- 
turbances that Bome people were engaged 
in circulating false and a'armist reports 
which had the effect of promoting come 
munal tension and causing fear and alarm 
to the public. He therefore thought it 
necessary to stop tLe publication of such 
reports, and with that object in view, he 
issued an order under s. 144, Criminal Pro- 
cedure Code, in the following terms : 


“To the General Publio, 

Whereas in' Allahabad City serious rioting result- 
ing in the deaths of éleven personsand injuries to 
many othere.had . just mecanthy. subsided, ' but com- 
munal ill-feeling .and:panio are atill prevalent, and 
whereas irresponsible persons are circulating gom- 
munally biased: or alarmist or “false reports | and 
statements -and'fales ior alarmist ramoure'by words 


= 4 y . r 
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written or spoken, which are likely to oange fear or 
alarm to the public or some section of the publie 
whereby any person may be induced to commit 
some offence against human life or against the 
blic tranquillity, and whereas in my opinion 
ere is sufficient ground for proceeding under this 
section and immediate prevention and speedy 
remedy are desirable. : 
I hereby prohibit the printing or publication or 


“girculation in Allahabad Municipality and Oan- 


tonment of any euch report, statement or rumour 
by any written word, in newspapers or in leafleta, 
or by any other means.” 

This order was promulgated all over the 
city of Allahabad by means of loudspeakers 
fixed to motor lorries» The fact that this 
order came to the knowledge of the appli- 
cant Sat Narain isnot denied. The other 
applicant pleaded ignorance of this order 
but the point has not-been raised in thie 
Court and it may therefore be taken for 
granted that he also hed notice of the order, 
In spite of this knowledge, a statement 
appeared in an issue of the Punch dated 


‘April 14, 1938, setting out that a certain 


Hindu:shrine had been destroyed and razed 
to the level of the ground. The shrine in’ 
question was in fact a very small temple 
about acubit in height situated on a masonry 
platform under a pipal tree. It is not 
denied that this temple was destroyed but 
it is said that it was razed only to the level 
of the chabutra upon which it stood and 
not to the level of the ground as alleged 
in the statement ‘published in the paper. 
The District authorities were of opinion 
that this statement was false and alarmist 
and also communally biassed within the 
meaning of the order under s. 144 referred 
to above, and as the publication of the state» 
ment was a defiance of that order, they filed 
a complaint against the applicants charg- 
ing them with an offence under s. 188, 
Indian Penal Code. The applicants were 
tried on that charge and were eventually 
convicted, 


Two principal pleas were taken in 
defence : firatly, that the District Magistrate 
had no jurisdiction to issue the order ander 
5, 144, and secondly, that the statement 
contained in the paperto which objection 
had been taken was not false and hence it 
did not involve any disobedience of the 
order under a. 144. I shall confine myself 
to the first contention which is the real 
contention in the case. Upon a careful con- 
sideration of the terms of a, 144, Oriminal 
Procedure Code, I am constrained to hold | 
that the order unders. 144, Oriminal Pro- 
cedure Code, to which objection has been 
taken on behalf of. the applicants did not 
conform to the provisions of the law, how- 
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ever desirable, it may have been in view of 
the public situation, A careful perusal of 
the first two clauses of s. 144 leaves no 
doubt in my mind that they are confined to 
the case of an individual person or persons 
to whom anotice may be issued directing 
them to refrain from a certain act or to 
take certain order with certain property in 
their possession or management. Under 
these two clauses no order can be issued to 
the general public, It is significant to note 
in this connection that the order is required 
to ebe “served in manner provided by 
s. 134." Now a 134 provides for the 
service of the order in the “manner herein 
provided for the service of a summons,” 
and makes a definite reference to “such 
person,” showing thereby that some ine 
dividual person or persons have to be 
served with the order. The incorporation 
of these provisions in sub-cl. (L) of s. 144, 
Criminal Procedure Oode, in relation to the 
service of an order passed thereunder leaves 
no doubt in my mind that the said clause 
confers no jurisdiction upon the Magistrate 
to issue any such order to the general 
public. The point is further clarifed by 
reference to sub-cl, (2)ofs, 144, Criminal 
Procedare Code, which runs as follows: 

“An order under this section may in cases of 
emergency or in cases where the circumstances do 
not admit of the serving in due time ofa notice 
upon the person against whom the order is directed 
be passed ez parte.” 

lt is thus clear to my mind that the first 
two clauses of s. 144, Oriminal Procedure 
Oode, do not invest the Magistrate with - 
any power to issue an order to the general 
public. A provision for such-an order is, 
however, made in subecl, (3) of s. 144, 
Criminal Procedure Oode, which runs as 
follows : 

“An order under this section may be directed to 
a particular individual or to the public generally 
when frequenting or visiting a particular place,” 

The obvious conclusion from the terms 
of this sub-clause is that no order under 
8.144 can be issued to the public generally. 
except when “frequenting or visiting: a 
Jarticalar place." Tois‘is a clearlimitaticn 
Placed by the law upon the power given to 
the Magistrate to issue an. order to the. 
general- public under s. 144, Criminal Pro- 
eéduré Code, and’ any order'which ignores’ 
this limitation must be held to’ be bad in 
law. I have therefore no hesitation in 
holding that the order passed’ by. the learned: 
District’ Magistrate of'-Allahabad in the 
present:case was One which he had no power 
lawfully to promulgate within the meaning 
of’ s; 155, Criminal: Procedure’ Oodé, It 


M. b. KUPTILAMMA v. T. M, 4. waMBican (MADR,) 


‘applicants under s, 1&8, Indian Penal Code 


‘the 
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necessarily follows that the conviction of the 
is bad in law and must be set aside. My 
attention has not been drawn to any case 
décidéd by this Court either for or against 
the interpretation which I have placed upon 
the terms of s. 144, Oriminal Procedure 
Oode. But I find thatthe view that I have 
taken is fortified by several decisions of 
other High Courts. I need only refer to 
following cases: Queen-Empress, Y. 
Lakhmides Makandas (1), Emperor v, 
Bhagubhai (9), D. V, Belvi v. Emperor (3), 
Motilal Gangadhar v. Emperor (4), Ashutosh 
Roy v. Harisk Chandra (5), Abdul Majid 
v. Nripendranath (6) and Ponnappa 
Atyangar v. Venamamalai Ramanuja Jeer 
(7). The result, therefore, is that I allow 
this’ application in revision and set aside 
the conviction of the applicants. The fine, 
if any paid by them, shall be refunded, 


8. Application allowed, 


(1) 4B 165. = 
(2) A I R1914 Bom, 198; 27 Ind. Oas. 146; 16 Or. 
L J 98; 16 Bom LR 8834. 

(3) A IR 1931 Bom. 825; 134 Ind, Oas. 344; 
(1931) Or. Oas. 681; 32 Or. L J 1144; 33 Bom. L R 
673; Ind Rul. (1931) Bom 458, 

(4) AI R 1981 Bom. 513; 134 Ind. Oas. 1237; 
(1931) Or. Cas 845; 33 Or. L J73; 33 Bom. L R 
1178; Ind. Ful. (1932) Bom, 21 

(5)290 WN 411; 86 Ind. Oas. 810: AI R 1995 
Oal. 625; 26 Or. L- 874 

®© 38 OW N 556; 148 Ind Oas 773;4 IR 1934 
a 393; (1934) Or. Cas. 534; 35 Or.LJ 886R G 


(7) A IR 1020 Mad. 817; 53 Ind. Oas, 483; 20 Or, 
L J 755, 10 L W 480; (1919) M W N 872. 





MADRAS HIGH COURT 
- Appeal Against Appellate Order No, 56 
of 1935 
December 8, 1938 
VARADAOSARIAR AND ABDUR RAHMAN, JJ. 
NINKILERI LAKSHMIRUTTY 
KETTILAM MA—APPELLANT 


versus 
THEKKA MADATHIL VISHNU 
NAMBISAN— RasPoONDANT 

Insurance—Assured assigning policy to wife— 
Bffect—Oreditor of assured, if can attach moneys 
in hands of wife—Oonsiruct of assignment en- 
dorsement—Reverter clause—Held amount not assets 
of deceased assured—Deed—Oonstruction. 

The policy in question was an endowment policy 
obtained by the deceased. The assured assigned 
thie policy in favour of his wife by an endorse- 
ment on the policy itself, This assignment was 
duly communicated tothe Insurance Oompany and 
there registered The endorsement, which appeared 
in, a usual form suggested by the Company provid- 
ed that the benefit of all moneya to becouse pay- 
abló'únder the policy was assigned to wife and 
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declared that her receipt shall be a sufficient dis- 
charge to the Company for the same, provided, how- 
ever, that in the event of her predeceasing the 
assured or in the event of his surviving, the date 
on which the said policy would mature, the bene- 
fit of the policy and the right to receive moneys 
thereunder should revert to the assured as if the 
assignment had not been made. Before the policy 
had matured and during the lifetime of the aseignee 
the assured died. In execution of a decree ob- 
tained against the deceased assured, the decree- 
holder sought to attach the policy amount as assets 
of the assured inthe handsof the assignee : 

Held, that on its true construction the endorse- 
ment in this case operated as a present transfer in 
favour of the assignee, though provision had also 
been made for a reverter to the assignor, in certain 
contingencies. It did not amount to a power-of- 
attorney ora transfer in futuure. The provision for 
reverter only emphasised the immediate operative- 
ness of the transfer, If the events that happened 
had brought the reverter clause into operation, the 
creditors of the assured would no doubt have been 
entitled to treat the policy amount as having be- 
come part of the estate of the assured But in the 
events that happened the assignee was entitled to 
recover the policy amount and there was no scope 
for the operation of the reverter clause. Conse- 

ently the policy smount did not form the part of 
the assets of the decessed and could not therefore 
be attached and sold. Yacoob Sahib v. Pachu Bibi 
1) and Shamdas v Savitri Bat (3), relied on, In re 

illyams, Williama v. Ball (3) and Manu v. Ma 
Gun (4), distinguished, Haridas Lalji v. Narottam 
Raghawji (5:, referred to. 

A. against the order of the District Oourt 
of North Malabar at. Tellicherry, dated 
September 24, 1934, and made in A. 8. 
No, 111 of 1934, preferred against the 
order of the Oourt of the District Munsif 
of Kuthuparamba in R. E. P. No. 791 of 
1933 (Summary Suit No. 5444 of 1933, 
District Munsif’s Oourt, Cannanore), 


Messrs. O. T. G, Numbiar and N. T. K. 
Nambiar, for the Appellant, 


Mr. P. Govinda Menon, for the Respond» 
ent. 


Varadacharlar, J.—The only question 
for decision in this Miscellaneous Appeal 
is whether certain insurance policy amount 
which has been sought to be attached by 
the respondent decree-holder can be held 
to be “assets” of the late Kerala Varma 
Raja inthe hands ofthe appellant. 
< The appellant is- the widow of Kerala 
Varma Raja. The policy in question was 


an endowment policy obtained by the’ 


deceased in 1927 and was payable on 
April 5, 1952, or on the death of the assured 
earlier. On July 3, 1933, the assured 
assigned this policy by an endorsement 
on the policy itself. This assignment was 
duly communicated to the Insurance Oome 
pany and there registered, though as usual 
the Oompany guarded itself from admite 
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ting the validity of the assignment. The, 

assured died in 1933 and the decree under - 
execution was passed against the appellant 

as his leg 1 representative. The question: 
does not now arise between the Oompany;. 
and the assignee and a person who has 

obtained a decree against the assets of the 

assured. 

The Oonrt of first instance released the . 
policy amount from attachment on the 
ground that by reason of assignment, the 
Policy amount belonged to the assignee - 
and did not form part of the estate of the ` 
assured at hisdeath. The learned District 
Judge reversed this decision on the ground: 
that the assignment was not an absolute. 
or outright assignment taking effect at 
once but was only contingent; he thought 
it followed that the amount due to the 
assured under the policy formed part of 
the estate of the ceceassd. The decision 
of the learned District Judge is opposed to 
tae judgment of this Oourt in Yacoob Sahib 
v. Pucha Bibi, 38 Ind. Cas. 248 (1). The 
only other reported devision on the point 
which has been brought to our notice isa 
decision of the Sind Judicial Commis- 
sioner’s Court in Shamdas v. Switri Bai- 
(2) and the principle of that decision is: 
also in favour of the appellants’ cone 
tention. 


Learned Counsel for the respondent has 
contended that the endorsement on the 
policy is no more than a mandate or at 
best it operates only as a testamentary 
transfer and that no interest in the policy 
passed to the assignee during the lifetime © 
of the assignor. He also repeated the ` 
argument which had found favour with the 
lower Qourt that the words of transfer did. 
not amount to an absolute interest. The 
endorsement which appears in a usual form. 
suggested by the Company, ‘runs as fol- 
lows:— 

“In consideration of natural love and affection, 
I do hereby assign the benefit of all moneys to 
become payable under the policy (reserving to 
myself the right to recelve in cash or apply in 
reduction of premia any bonuses that may be” 
declared upon such policy from timetotime) to- 
my wife and declare that her receipt shall be a 
sufficient discharge to the Company for the same, 
provided, however, that in the event of my wife 
predeceasing me or inthe event of my survivi 
the date on which the said policy, if so exp f 
would mature, the benefit of the policy and the 
right to receive moneys thereunder shall revert to - 
me asifthis assignment has not been made.” 


oe Oas. 248; AIR 1917 Mad. 20;4L W 


(3) A IR 1987 Sind 181; 170 Ind. Oas. 985; 318 | 
L È 48; 10 R B 39, 
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In support of the first contention, res- 
pondent’s learned Counsel relied upon the 
judgment of the Oourt of Appeal in 

ngland In re Williams, Williams v. Ball 
(3) and on some observations of the 
Rangoon High Courtin Manu v. Ma Gun 
(4). The language of the document which 
the Court had to construe in the’ English 
case was quite different, the very point 
made in that connection in the English 
case was that the endorsement relied on 
did not purport to assign at all but only 
purported to authorise the named person 
to draw the insurance amount in the event 
of the assured predeceasing her. It was 
significant that no noticé of the so-called 
assignment had even been given to the 
Insurance Company in that case. 
Ashbury, J., held that there were no present 
words of gift at all, In tke Oourt of 
Appeal, the learned Judges were inclined 
to construe the so-called endorsement as 
a mere power-cfeattorney. Alternatively, 
they added that at best it might have 
operated to give tothe named person an 
interest co the death of the assured if it 
bad complied with the formalities required 
by law fora will. No help can be derived 
from that judgment in the construction of 
the terms of the endorsement in the pre- 
sent case, becaueethe words here used are 
that the arsured doth “hereby atsign the 
benefit of all money, etc., to the wife’, On 
these words it cannot be said that the 
endorsement amounted to a mere power-of- 
attorney or that the transfer Was one’ in 
future. In the Rangcon case, Manu v. 
MaGun (4) the argument turned on the 
effect of mere nomination. Reliance was 
placed by the le:.rned Counsel before us on the 
way that the observations In re Williams, 
Williams v. Ball (3) had been understood 
by the learned Judges of the Rangoon High 
Court. . As we have dealt with the English 
case ourselves, the observations of the 
Rangoon High Court on that case cannot. 
carry the matter further, 

“It was next argued that because in 
‘certain contingencies the assignee will 
not, on the terms of the endorsement, be 
entitled to receive ‘the policy ‘amount or 
the assignor might become entitled to 
recover the same, the transaction was only 
revocable andin that rense the disposie 
tion, if any, was only testamentary. This 
argument seems to us to confound a con- 


= 3) (1917) 1 Oh. 1; 88 L J Oh, 38; 115 L T 689; 61 


42. (1919) W- O & I Esp. 122. 
a 388; 84 Ind. Oas. 85; AI R 1925 Rang: 
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tingent transfer with a revocable transfer 
Even this distinction is immaterial here. 
because on its true construction, the 
endorsement in this case operates in our 
opinion, a8 a present transfer in favour 
of the assignee, though provision has 
also been made for a reverter to the 
assignor, in certain contingencies, The 


„provision for reverter only emphasises the 


immediate oOpetativeness of the t 
If the events that have eee a ak 
brought the reverter clause into operation 
the creditors of the assured would no dou bt 
be entitled to treat the policy amount as 
having become part ofthe estate of the 
acsured, But it cannot be disputed that in 
the events that have happened, the 
assignee is entitled to recover the polic 
amount and there is no scope fcr the ape. 
ne of the reverter clause. 

t was finally contended that a igne 
ment of an acticnable claim within ‘the 
meaning of s 180 ofthe Transfer of Eros 
perly Act must be “absolute” and that the 
arrignment in the present cass is not 
abeolute, Reliance wae pliced in this con- 
nection cn the obrervaticns of Beaman J 
in Haricas Lalji v. Narottam Raghavji (5). 
The lesıned Judge has not expressed any 
final cpinion cn, this point, in the Ges 
réferred to. The question cf the'absolute’ 
character of the transfer may be material 
when there is.8 dispute as to the trange 
feree’s right to sue the Insurance Oom. 
pany, no such question arises here. We 
may however, observe that there is no 
pessibility in this care, of the assignor and 
the assignee having fractional tights in the 
Policy amount ab one and the game time 
The only - qualification on the rights of 
the transferee (apart from the bonus 
amount with which we are not now con- 
cerned) is by wayofa defeasance clause 
(cf. 8. 31 of the Transfer of Property Act 
and a, 134 of the Succession Act). The 
result is that so long as the transferee's 
interest exists, she has the whole interest 
and when _ the defeasance clause com eg 
into operation, the interest of the pereon 
who takes under the defeasance clause is 
equally an absolute interest. We do not 
find anything in the terms cfs, 130 of the 
Transfer of Property Actor inthe princi- 
ple underlying it that excludes a transfer 
of na pete a its scope. 

As desired by Mr. Govinda 
learned Oounsel for the ak e ka 
wish to make itolear that this judgment 


will not apply to any amou 
(5) 14 Bom, LR 237; 14 a Can 780, fan 
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deceased might be entitled to receive by 
way of bonus in respect of the policy, 
because the endcrsement expressly reserves 
to the assignor the right to the bonus, 
so that he may, if he so desired, 
apply, it “to reduction of premia. If 
the bonus has been appropriated by the 
assured himself towards premia due on the 
policy, there will be nothing left for the 
assured or his creditors to claim. If on 
the other hand there is any sum remaining 
payable by way of bonus, that cannot be 


held to have passed under the assign-. 


ment. 

We set aside the decision of the learned 
District Judge and restore that of the, Dist- 
rict Munsif with costs here and in the 
Court below. 


N.°D. Decision set aside. 


LAHORE HIGH COURT 
Civil Original Oase No 216 of 1938 
December 19, 1938 

Young, CO. J. AND McNeog, J, 

In the matter of MUSLIM BANK or INDIA, 
_ Lro, IN (LIgU1DATION), LAHORE— 
Company — Contributorics — Father purchasing 

shares for minor sons by signing application form 

on their behalf—Father held owner of shares and 
contribuiory—Benami transaction. 

In India, the presumption in law is that if a 
person buys property in the name of another but 
with his own money, the transaction is benamé and 
that the propeity in what is bought is in the 

on whose money was used for the transaction, 
where a father with his own money purchases 
shares of a company forhis minor sons and signs 
the application form on behalf of his sons, the 
father must be considered as owner of the shares 
and must be placed ‘on the list of contributories, 

The same principle applies where the father pur- 

chases by transfer shares by signing his minor 

m's name on the tiansfer form as transferee 
thfough himself. In re Hercules Insurance Oo. (1) 
and Gopiekrish Gosain v. Gunga Persaud Gosain 
(2), relied on. i 


Mr. Nazir Ahmad (Offcial Liquidator), 
for the Petitioner, i 

_Mr, Allah Din Malik for Messrs. Rafiq 
Ahmad and Bashir Abmad and Mr. Parkash 
Chandra, for Abdul Rashid; for the Res- 
pondents. 


- Young, C. J.— This judgment will cover 
applications by Bashir Ahmad, Rafiq Ahmad 
and Abdul Rashid to be removed from 
the list of contributories of the Muslim 
Bank of India, Ltd., in liquidation. It will 
also cover the application of the Official 
Liquidator of the Muslim Bank, to plage 
upon the list of- coittibutories thé name 
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of the father of Bashir Ahmad and Rafiq 
Ahmad and also the name of the father of 
Abdul Rashid. The ground of the applicae. 
tions of the three applicants is that they’ 
were minors at the time of the transactions 
which resulted in their names being put 
upon the:list of contributories. The Liquis 
dator admits that they were minors 
and therefore seeks to put on the list of 
contributories the names of their respec- 
tive fathers. In the case of Bashir Ahmad 
and Rafig Ahmad with which we will deal 
first, Tabir ud-Vin, their father, applied 
for one share for each of them. He signed 
the application form “on behalf of" his 
sons. Tahirend-Din had opened saving 
bank accounts in the names of his sons in 
the Muslim Bank. Tahireud-Din paid the 
purchase money by his own cheque out of 
these accounts. Dividends were credited to 
these accounts and the balance in these 
accounts was drawn out by the minors 
when they became of age. It is argued 
by the Offcial Liquidator that in these 
circumstances the father Tahir-ud-Vin is 
liable to be placed upon the list of ccntri- 
butories on the ground that when he signed 
the applicaticns on beha'f of his minor 
sons he must be taken to know that the 
sons were incapable of acting or contract- 
ing being minors and that therefore he 
must be treated as the owner of the shares, 
In support of this proposition he refers us 
to the well-known Pugh and Sharman's 
case: In re Hercules Insurance Co, (1). 
In that case Sharman not being ab 
lowed to take more shares in the company 
applied for shares in his daughter's 
name. His daughter waga married;woman, 
and at the date of the’ transaction, was 
under a disability as she c.uld not before 
the. Married Women's Property Act of. 
1381 acquiré property without the consent 
of her husband. The leiroed’. Vice-Chan- 
cellor in deciding this case remarked as- 
follows: i R 

“It is very remarkable that the point has not 
arisen before, whether a man is liable to be treated 
as the owner of the shares by applying for them in 
a false or fictitious name; for I must treat this as 
a false or fictitious name, L must attribute’ to 
Mr. Sharman the knowledge that his daughter being’ 
a'married woman was incapable of contracting.” i 

Further on the Vice-Ohancellor saya: . >: 
- “I think, on general principles, that Mr. Sharman’ 
by applying for shares in .the fictitious name 


of 
daughter, id as liable to take the share as if he 
had taken them in his own name. I call Mra,'- 
Pug.’s name fictitious, because Mr. Sharman 
kne fel well that she could not bind her 
self, he had applied in the. name of a person 
capable of contracting, the case would be differant", 
(1) (1873) 13 Eq, 566; 41 L J Oh, 680. S 
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It is argued by Oounsel for Tahirud- 
Din in this case that Pugh’s case (1) is 
distinguishable as there it was held that 
Mr. Sharman really applied fur the shares for 
himself. In the casa of Tahir-ud-Din it has 
no: been proved that the application for the 
shares on behalf of his minor sons was not 
bona fide and that the shares must be 
held therefore to have been applied for on 
behalf of his s.n3 and not for himself. On 
this point, it is clear that the learned Vice- 
Ohancellor in Pugh's case (1) according to 
the extracts we have given above, decid- 
ed this matter on a question of general 
principles that Mr. Sbarman was liable 
because he applied in what in law was 
a fictitious name. Ina addition we would add 
that in India, the case would be even 
stronger as the presumption in law is that 
if a person buys property in the name of 
another but with bis own money the tran- 
saction is benami and that the property 
in what is bought is in the person whose 
money was used for the transaction; see 
Gopiekrish Gosain v, Gunga Persaud Gosain 
(2). It is clear therefore that the father 
Tahir-ud-Din in this transaction must be 
treated as the owner of the shares. We 
allow therefore the applications of Basnir 
Ahmad and Rafiq , Ahmad and we also 
allow the application of the Official Liqui- 
dator and add Tahir-ud-Din’s name to 
the list of contributories as regards the 
two shares. 

With regard to the case of Abdul Rashid, 
the facts were that Salamat Ullah, the 
father, signed an application for 25 shares 
‘for Abdul Rashid.’ He paid 50 per cent. 
of the value of the shares by his own 
personal cheque. He attended a share- 
holders’ meeting and signed the proceed- 
ings on behalf of Abdul Rashid. Dividends 
were credited to Salamat Ullah in his 
banking account and money was used by 
him. As regards this particular transac- 
tion, therefore, the same principles apply as 
in the case of Tahir-ud-Din with which we 
have just dealt. The application of Abdal 
Rashid must be allowed and the application 
of the Official Liquidator also will be 
allowed and the name of Salamat Ullah 
will be put on the list of contributories as 
regards these 25 shares. There is, however, 
another transaction entered into by Salamat 
Ullah on behalf of Abdul Rashid, He 
purchased by transfer 12 shares. He 
signed Abdul Rashid’s name on the trans- 
fer form as transferee through himself. 
Equaily the dividend on these shares was 


@) OMIA 53;4 WR 64; 1Sar, 493P 0) 
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paid to Salamait Ullah’s account and the 
moaey was drawn by him. It appears to 
us thatthe principle laid down in Pugh’s 
case (1) would alsə apply to this case. 
Salamat Ullah had signed his son’s name 
in the transfer form. He must therefore 
equally be taken to know that his son 
being a minor could give him no authority 
to sigo the transfer on bis behalf. In 
these circumstances we may apply the 
interpretation in Richardson's case, [In re 
Imperial Mercintile Credit Association] (3) 
as given in Massy and Giffin's case, [In re 
National Bank of Wales, Lid] (4) as 
followe: 

“In the other case, In re Imperiul Mercantile 
Oredit Association (3) it was simply 8 case where 
the transferee whom they sought to put upon the 
register had actually signed the transfer but had 
signed it in the name of another who had given him 
no authority to do it, namely an infant Therefore 
they treated him as the real person who had 
signed the contract and consented to go on the 
register in respect of the shares,” 

In this case therefore we must treat 
Salamat Ullab as the real person who 
signed the contract of transfer and order 
therefore that his name be placed upon 
the list of contributories as the owner of 
these 12 shares, The applications of Bashir 
Ahmad, Rafiq Ahmad and Abdul Rashid 
are allowed. The application of the Official 
Liquidator is allowed. In the circumstances, 
we allow no costs to any of the parties. 

D. ~ Applications allowed. 

(3) (1875) 19 Eq. 588; 44 L J Oh, 252; 82 L T, 
18; 23 WR 467. 

.(4) (1907) 1 Ob. 582; 76 L J Oh. §200; 96 L T 943; 
14 Manson 66; 518 J 266. 





CALCUTTA HIGH COURT 
Oriminal Revision No. 63 of 1939 
February 9, 1939 
EDGLBY, J. 

BABU RALI SARDAR AND OTAHBB— 
AcousED—PE&TITIONERS 
versus 
KALA OHAND BEPARI AND 0OTHRREA— 
Oom PLAINANTS—OpposITB Party. 

Criminal Procedure Code (Act V of 1898), a. 345 
(5-A)—No impropristy n order of lower Courts— 
Case heard and determined by competent Oourt— 


-High Court, tf can record compromise —U se of 


discretion—Aggrieved person must be before Hig 
Court. kag 

It is clear from the language of a. 439, Criminal 
Procedure read with s. 345 (5-A) of the Oode 
that the High Uourt can, in oertain circumstances 
allow a compromise to be recorded in the exercise 
of ita revisional jurisdiction in the case of any 
roceeding the iecord of which has been called for 
by itself or which has been reported for orders or 
which othe:wise comes to its knowledge. The lan- 
guage of 8, 489 18 very wide and it does not limit the 
Jurisdiction ofthe High Court to interfere in revi: 


ak 
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sion merely in cases in which the High Court has 
called for the record of a case on the ground of some 
alleged illegality or impropriety in the order made 
by an inferior Oriminal Oourt, The High Court 
is competent to record the compromise having 
regard to the provisions of 8. 345 (5A) even 
although there is no impropriety in the order of 
either of the lower Courts in suitable circumstances; 
“the parties can be allowed in such cases to com- 
promise their disputes even after the cases in 
which they were concerned had been heard and 
determined by the Courts competent to try them. 
But the exceptional powers conferred by s. 345 
(5-A) should not be used where the proceedings 
before the lower Court disclose no irregularity or 
impropriety, except where the record indicates that 
the parties made some attempt to compromise their 
differences while the matter was still before the 
trial Court and before the Court passed final orders. 
< Ordinarily the party who seeks to invoke the 
Jurisdiction of the High Court under sub-s. (5-A) 
of B : 345, must be the person aggrieved by the 
offence which has been committed and not an 
accused person or a person who has been convicted 
in respect of that offence. In any event it would 
mot’ be competent for the High Court to allow a 
Compromise to be recorded under sub-s. (5-A) of 
s. 845, unless the aggrieved persons were actually 
before the High Oourt and had expressly recorded 
fee consent to such a compiomise being record- 


. Mr. Nirmal Chandra Das Gupta, for the 
Petitioners, 
. Byed Nausher Ali, for the Orown, 
- Mr, Santosh Kumar Basu, amicus curiae, 
Order.—In this case the petitioners 
were convicted by Mr, H. N. Bose, Deputy 
Magistrate of Narayanganj, on August 15, 
1938, in respect of offences under s. 323, 
Indian Penal Oode, and were sentenced to 
pay fines of Rs. 30 each or in default to 
undergo - rigorous imprisonment for six 
weeks. On November 9, 1938, the learned 
Additional] Sessions Judge of Dacca was 
asked to refer this case tothe High Oourt 
on the ground of certain alleged illegalities 
in the order of the trial Court, but he 
declined to do so. This Court was then 
moved in revision on January 19, - 1939. 
The main ground urged in support of the 
petitioners’ application was to the effect 
that the dispute between the petitioners 
and the complainant had been compromised. 
A rule was -therefore issued upon-the 
District Magistrate of Dacca andthe com- 
plainant to show cause why the order of 
the trial Ocurt should not be. set aside on 
the ground that, even although there was 
no suggestion that the case should be come 
promised before the Oourts below recorded 
their orders of August 15 and November 9, 
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In this coanection it may be mentioned 
that the allegation in the petition before 
this Oourt with regard to the compromiss is 
to the effect that this compromise wag 
made on November 15, 1938, tbat is six days 
after the petitioners’ application in revieion 
had been rejected by the learned Additional 
Sessions Judge of Dacca. 2 
The first point for consideration in con- 
nection with thia case is whether or not this 
Court has jurisdicticn under s. 345 (5-A), 
Oriminal Procedure Oode, to allow the” 
parties to compromise a dispute of this- 
nature, although there was no proposal 
before either of the Courls beiow to tke: 
effect that any such compromise should be: 
made. With regard to this question, it hags”: 
been argued that the matter has come - 
before this Court in its revisional jurisdic- 
tiun by reason of this Court having sent 
for the record in the exercise of its powers 
under s. 435, Oriminal Procedare Code, 
Section 435 empowers this Court to call for 
and examine the record of any proceeding - 
before any inferior Criminal Ovurt for the' 
purpose of satisfying itself as to the cor- 
rectness, legality or propriety of any find- 
ing, sentence or order recorded or passed 
and as to the regularity of any proceeding 
of such inferior Court. In ihe case with 
which we are now dealing, it is quite clear 
that the orders passed by the Courts below 
contained- no illegality or irregularity with 
reference to the suggested compromise, : 
inasmuch as no question with regard to 
any such compromise was ever raised before: 
either of the Courts while they had seisin - 
of the case. It has therefore been suggested. 
that, in these circumstances, this Oourt can 
have no jurisdistion to modify the order- 
of the trial Court under s. 439,-Criminal« 
Procedure Code. At- the same time it is.. 
clear from the language of s. 439, Oriminal’ 
Procedure Oode, read with s. 345 (5-A) of 
the Code that this Court can in certain: 
circumstances allow a compromise to be: 
recorded in the exercise of its revisional 
jurisdiction in the case of any proceeding’ - 
the record of which has been called for-by- 
itself or which has been reported for orders `` 
or which otherwise comes to its knowledge. 
The language of 5,439 is very wide and’. 
it does not limit the jursdiction of this- 
Court to interfere in revision merely in- 
cases in which this Court has called for 


respectively, it was nevertheless competent 
for the High Court to.allow the parties to 
compromise the case and to acquit the 
ey having regard to ihe provisions 
pf 6, 345(5-A), Oriminal Procedure Oode, 


the record of a case on the ground of some. ~~ 
alleged illegality -or impropriety in the~. 
order made by an inferior Oriminal Court.. 
In the case with which we are now dealing, ` 
it is therefore suggested that this Oourt - 
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is competent to record the „compromise 
having regard to the provisions a. 345 (5-A), 
Criminal Procedure Code, even although 
there is no impropriety in the order of 
either of the Courts below and although 
neither the trial Court nor the--learned 
Judge while they were still in seisin of the 
case rejected any proposal to the effect 
that the casa should be compromised, With 
this contention I am inclined to agree 
and I think that one of the objects of the 
Legislature in enacting sub-s, (5-A) of s, 345, 
Oriminal Procedure Oode, was in suitable 
circumstances to allow the parties in such 
cases to compromise their disputes even 
after the casesin which they were concerned 
had been heard and determined by the 
Oourts competent to try them. : 

At the same time sub-s, (5-A) of s. 345 
of the Code is a section which should be 
interpreted very strictly and with regard 
to which, in my view, the discretion which 
has been conferred upon the High Court: 
should be exercised sparingly and only in- 
suitable cases. The sub-section in question 
reads as follows: ' i R 

“A High Oourt acting in the exercise of its powers 
of revision under s. 439 may allow any person to 
«compound any offence which he is competent, to 
compound under this section,” 


_ This sub-section must be read subject to 
mhe preceding sub-sections of s. 345 of the 
™Qode especially sub-ss. (1) and (2): These 
ssub-sections in col. 3 of the tables annexed ` 
Mhereto set forth lists of persons by whom 
Whe offénces in col. 1 may be compounded.” 
min other words, the persons mentioned in 

20l. 3 of these tables are the persons come 
wmetent to ccmpound the offences mentioned 
n col. 1. It follows, therefore, that sub-s. (5-A) 
of s. 345 of the Oode merely confers juris- 
liction onthe High Court in the exercise 
of its powers of revision under s. 439 of the 
Jode to allow the aggrieved persons mene 
ioned in col. 3 of the tables attached to 
sub-ss. (1) and (2) to compound the 
vaTious offences mentioned in those sab- 
ections, This section, however, does not 
ympower the High Court to allow a convicted 
“erson to compromise an offence in the 
absence of the complainant or aggrieved 
Jerson mentioned in sub-ss. (1) and (2). It 
would follow therefere that ordinarily the 
yarty who seeks to invoke the jurisdiction 
of this Court under gubeg. (5-A) of 8. 345, 
Sriminal Procedure Code, must be the 
person aggrieved by the offence which has 
een committed and not an accused person 
T & person who has been convicted in 
“espect of that offence, In any event it: 
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would, in my opinion, not be competent 
for this Oourt to allow a compromise to ba ` 
recorded under subes, (5-A) of s, 345, 
Orimiual Procedure Oode, unless the 
aggrieved persons were actually before this 
Court and had expressly recorded their con- 
sent to such a compromise being recorded. 

In the case with which we are now deal- 
‘ing, the complainant is not before this 
Court. The Rule was issued upon the applic . 
cation of the convicted persons and although 
it’ would appear that a copy of the rule 
was served upon the complainant, it is 
impossible from this fact alone to infer that 
the complainant wishes.to invoke the juris» 
diction of this Court for the purpose of. 
recording a compromise under s. 345 (5-A), 
Oriminal Procedure Code. any event in 
a Case such as that which is now before me, 
T do not think that the jurisdiction of this 
Oourt should be. used for the purpose of 
allowing -a compromise to be recorded. It 
is; clear. from the record of the case that 
there- was no suggestion that any com- 
promise should be made until six days after 
the learned Additional Sessions J udge had 
rejected the petitioners’ application for 
revision and I do not think that where the 
proceedings before the Oourta below disclose 
no irregularity cr impropriety, the excep- 
tional power which has been conferred upon 
this Oourt-by sub-s. (5-A) of s. 345 should 
ordinarily be used except in a case in’ 
Which the record indicates that the Parties 
made, some attempt to compromise their 
differences while the matter was still before- 
the trial Court and before that Court 
passed final orders in the case. Having 
regard to the considerations set forth above, 
this’ Rule must be discharged. 

D. ule discharged, 
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The Mitakshara whilat holding that the right to 

inherit does not spring from the right to offer ob- 

lations, does not exclude from consideration the 
teat of propinquity or nearnesa of blood, The test of 
the right of capacity to offer religious oblations is 

a test of the Dayabhaga School, whereas in the 

Benares School, the teat is Propinquity. Only in 

competitions between persons of the same class is 

the matter determined on the footing of religious 

efficacy. [p. 186, coL 8.) 

The stridhan of a maiden according to Mitak- 
shara School goes first to her uterine brothers, on 
failure of them to her mother and if the mother is 
dead, to her father. After the father's death suc- 
cassion will go to father’s heirs determined accord- 
ing to Mitakshara rules regarding succession to a 
male, A stepmother being an heir of the father 
according to Mitakshara, is entitled to succeed after 
father's death. The succeasion after her death will 
go to an agnate even if remote and not to cognate 
even if nearer, 

Onee-law discussed.} 

he rales relating to the succession to stridhan 
are the sama in the cage of a maiden who has no 
brothers and a woman married in an unorthodox 

form and dying without issue [p 195, col. 8.) 
Under Hindu Law slthough a widow has power 

to dedicate a portion of her husband's estate to 

religious and charitable object, the widow's act must 
be reasonable, having regard to the value of the 
estate, and its object must be such as according to 
the notions prevalent in Hindu society conduce to 
the spiritual benefit of her husband. Where a widow 


dedicatesa part of her husband's estate for the . 


maintenance of a deity not installed by her deceas- 
ed husband and it is found that the dedication is 
prima facie for the spiritual benefit of the widow 
herself and not for that of her husband, the dedication 
is invalid. Ram Kawal Singh v, Ram Kishore Das 
(28), relied on. |p. 201, col. 9.) 

here the questien, of adverse possession was not 
pleaded nor decided in the Court below, depending 
as it does on ae of faots, it cannot be enter- 
tained in appeal. [p, 191, col. 2.) 

A bequest for Tm is too vague and uncertain 
to be given effect to. Rarckordas Vandrawandas LA 
Parvatibat (20), relied on. [p, 201, col, 2.) 

As. from the original decrees of the Sub- 
Judge, Gaya, dated June 5, 1934, aa 

Dr. Dwarka Nath Mitler 
Harnareyan Prasad (in Nos. 62, 63, 64 and 

69) and Bir Manmatha Nath Mukherjee, 
Messre, P. R. Das, L. E. Jha, SN. Bose and 
J. N. Sahai (in Nos 139 and 197), for the 
Appellants. . 

Sir Sultan Ahmad, Messrs. P. R. Das, S. 
M. Mullick, S. N. Bose, B. N. Rai, ByedAli 
Khan, Messrs. A. H, Fakhruddin, S. I, 
Hasan, S. N. Rai, K. Dayal, Gulam Moham- 
mad and 5.8, Rakshit (in Nos. 62, 63 and 64) 
Sir Sultan Ahmad, Mesare, P. R. Das, S. M. 
Mullick, S. N. Bose, Byed Ali Khan, Messrs. 
L. K. Jha, A. S, 8. Sinha, S. I. Hasan, Jadu- 
bans Peron S. S. Rakshit, Ghulam Moham- 
mad, B.N. Roy, D. L. Nandkeolyar, K, 
Dayal and Ganesh Sharma (in No, 69), Dr, 
Dwarka Nath Mitter, Messrs, Ganesh Sharma, 
Harnarain Prasad, B, N, Rai and Golam 
Mohammad (in No- 139) and Sir Sukan 


and Mr. 
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Ahmed, Dr, Dwarka Nath Mitter, Messrs. 
S, M, Mullick, B. N. Mitter, Gulan Moham« 
mad, Syed Ali Khan, Messrs. B. N. Rai, 
A. H. Fakhruddin, Ram Chandra Prasad 
and S, I. Hasan (in No 197), for the Rese 
pondents. 

Wort, J.—These six appeals arise out of 
five suits which weie brought claiming 
varicus interests in certain property, 
the last male holder of which was one 
Mahabir Prasad Singh. The genealogical 
table appended (see next page) states. the 
relationship tetween some of the parties to | 
the suit as fonnd by the learned Subordis 
nate Judge It appears that Mahabir was 
the son of one Bachu Singh. Mahabir died 
on June 21, 1884, leaving him surviving , 
two widows, namely Bnagwat Kuer and 
Rupkali Kuer, and what has been held 
by their Lordships of the Judicial Com- 
mittee in Bhagwat Koer v. Dhanukdhari j 
Prasad Singh (1) a vested remainder’ in 
favour of a pcsthumous daughter Ramduleri 
wto died about six months after birth, 
Ramdulari Kuer, the posthumoue daughter 
died in 1894 and Rupkali died in 1899 and 
Bhagwat Kuer a cowidow survived till 
1925. On the death of Rupkali, Bhagwat 
came into pcssession of the whole estate 
including the vested remainder of Ram- 
dulaii.- On Bhagwat’s death in 1925 the 
succession opened and disputes arose with 
regard to the properties. Of the suits brought 
suit No, 38 of 1932 out of which Appeal 
No, 69 of 1935 arises, raised all the ques- 
tions in dispute, But as an order was made 
on January 2), 1927, attaching the pro- 

» porties in dispute and some of: the parties 
succeeded in obtaining the registration of 
theirnames in the land registration departe 
ment as regards some of the other pro- 
perties, the Various claims were made and 
six suits in all were brought. In addition 
to the attachment to which I have referréd, 
defendant No. 1 in the principal suit- got 
his name recorded as mutwalli of some of 
the properties which had been dedicated 
to an idol by Bachu Singh, the father 
of Mahabir Singh, and also as regards 
properties dedicated for religious and 
charitable purposes by Bhagwat. Defen- 
dant No. 8, the daughter of Dhanukdhari 
Prasad Singh, one of the persons through 
whom the claim of defendant No.1 of the 
principal action was made, gol her name 
recorded with regard to the properties 
eituate in the Saran District. This was in 

(1) 461 A 259, 53 Ind. Oas, 347; ALR 1919 PO 
75, 47 0466; 37 MLJ 513; 17 AL J 1038; (1919) 
M WNEI PLT: 3U PLR(P 0) 27 iP O), 
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1926. The parties therefore deemed it necessary to start the various suits, 
BAKHTOUR SINGH 
K ab | g 
and Prasad, Permeshwar Gobind Singh 
Singh 
Bulaki Singh 
Bishunath | 
Singh Ram Prasad Singh 
Tribeni Singh Deri Prasad Singh 
| Bia Prasad Singh: 
is | i = | 
Jagatpati Kailashpati Indrajit Kuer 
Singh Singh married Hit Narain 
| | of T i 
1 -| | | 
Sri Kishun Bachu Singh Jugal Kishore | 
married Kamalbas d, February 9,1874 married Anandi Ramkishun Ram Rachhya 
Kuer d. July Kuer d, adopted by Singh 
1872 Mahabir Prasad July 5,1872. Hit Narain. | 
Singh : two widows Dhanukdhari Singh 
1. Bhagwat Kuer (through whom 
d, 1925 defendants No. 1 and 
2 Rupkali Kuer 2 claim 10 annas 
d. s 8 pies of property) 
Ramdulari Kuer ] | 
d. 1895 (propositus). Lachmi Kuer Rajeswar Kuer 
defendant No.8 defendant No. 9, 
| 
Daughter married to 
Maharaj Kumar 
Gopal Saran 
N. Singh 
| : AKEN 
Ram Kewal Kuer Raj Kishore Kueér 
married Raja of Tam Kohi d 1437 pending 
| appeal and defendant 
ja l | No. 5. 
Surajit d, before Koer Sorabjit 
1894. Protap Sahi defendant 
o. 4 d. 1934, 


Some of the Parties to these suits do not 
appear in the genealogical table. They 
come into the litigation by reason of 
assignments or otter transactions to which 
reference is decided during the course 
of this litigation, but after the decision of 
the Subordinate Judge in the Court 
below, whose decision on questions of fact 
is not disputed in this Court, the main 
‘question involved in these appeals is the 
_ Tight to eucceed to the stridhanof Ram- 
dulari Kuer. The other questicns are, first 
as to the validity of certain endowments 
by Bachu and his daughter-in-law Dulhin 
Bhagwat Kuer, and secondly, the tight tothe 
office of mutwalli in respect thereof. The 
learned Judge has held that the three 
brothers Srikishun, Bachu and Jugal 


Kishore were separate. He has held that 
the Lakhaipur mukrarrart estate was a 
grant to Bachu Singh alone and to his 
brothers. Hehas held that the transac- 
tions carried out by the documents of 
8th, 9th and January 10, 1921, by which 
Dulhin Bhagwat Kuer claimed to have 
obtained an absolute estate in the property 
were invalid. The Roggentin that these 
transactions could not be attacked as being 
res judicata was not pressed in the Oourt 
below and was not urged in this Court. 
He has held that the kobala of 1907 in 
favour of Ambica Prasad, the deed of 
giftof July 2, 1907, and the sale deeds of 
April 10, 1924, were invalid and not binding 
upon the heirs of Ramdulari’s estate, He 
has held that the properties Nos. lto 8 of 
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Sch. 1-0-t0 the principal suit were not 
accretions to the estate of Mahabir: 
were self-acquisitions of Dalhin Bhagwat 
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“thé ‘mutwalliship of Bhêgwat's endowmènts 


- dapands upon the validity of these endow- 


ments. ‘The relationship disclosed in the 





Kuer and therefore formed apart of her 
stridhan. He has held that the 


Surendra Sahi was invalid, and 
is not now disputed. As regards the 
endowments, there was the endowment 
by Bachu Singh of six villages ott of 
the Lakhaipur mukarrari to the deities 
in the temple at Ajodhya under the 
deed of September 2, 1873, which endow- 
ment was admitted by the parties to“be 
valid.” The endowment created by Dulhin 
Bhagwat Kuer was held to be invalid. He 
has found that noné of the contesting parties 
to the mutwalliship “of the properties 
endowed by Bachu had any rightful claim. 
The Judge having held that the endowment 


this 


of Bhagwat Kuer was invalid, the question 


of mutwulliship did not arise. 

The principal ‘question of law is whether 
Sarabjit Protap Sahi who was a near cog- 
nate to -Mahabir Prasad Singh, the last 
male-holder, being the great-grandson 
(through ‘this mother who married the Raja 

.of .Tomkohi). of Mababir Prasad Singh's 
paternal grandfather, or a distant agnate 
Sia Prased Siagh, plaintiff No. 1, in the suit, 
being the great-great-great- grandson of one 
Bakhtour Singh, the common ancester of 
Mahabir Prasad Singh and Sarabjit_Protap 


Sabi, is entitled to succeed to the properties. 


in suit which byithe terms of the will of 
Mahabir Prasad Singh were left to his two 
widows for life and under which the 
posthumous daughter. Ramdulari Kuer had 
on a true construction of the will a vested 
remainder. The question shortly stated is, 
who is, in the events which have happened, 
entitled to succeed under the Mitakshara 
“Law tothe stridhan property of Ramdulari 
- Kuer after the decease of Rupkali, her 
- mother, and Bhagwat Kuer, her stepmother. 
` The remaining question, so far as defen- 
dants Nos. 1 and 2 are concerned, whether 
Dhanukdhari Singh who was the great- 
grandson of Tribeni Singh, wco was the 
grandson of Bakhtour Singh is entitled as 
`- beir -of Mahabir Prasad Singh, depends 
` entirely upon the question whether the co- 
‘wife of Mahsbir was entitled to inherit 
after the death of his second wife under the 
' Mitakshara School of Hindu Law. The other 


uestion, is as to the rights of these defen» ‘ 


g danta who are plaintiffs> in Suits 
- Nos, 30/1930 and 41/1930 to be mutwallis of 
‘the endowments of Bachu and Bhagwat 


deed of* 
September 8; 1924, in favour of Raghabs- 


“~ succession to 
‘ himself the first and then his son Mahabir ; 


genealogical table I should have said has 
“been proved by the plaintif in the Ooùrt 


“ below and, after contest with regard to the 


matter, has been accepted by the trial 
‘Judge and not disputed in this Oourt. The 
last male-holder of the properties in suit, 


- as I have already said, was Mahabir Prasad 


Singh. The properties in dispute consist 


“in the first instance of mukarrart interest 


granted by the Maharani Indrajit Kubr of 
Tikari in the name of Bachu Singh in 1863. 
This property is Known as Goshwara Mahal, 
Lakhaipur, Lodipur and Saidpur to -be 
‘described hereafter as ‘the Lakhaipar 
amukarrart’ property. There ate- ancestral 
properties, also -aome : self-acquired-: pro- 


, Perties of both Mahabir and Bhagwat Kuer. 
“It may be stated-at once that the Judge 


in the: Court below has held that the pro- 
perties acquired by Baagwat Kuer were not 
accretions to Mahabir's estate but were the 
stridhan properties of Bhagwat. 

In the year 1864 separation took place 
between the branch: of the family repre- 
sented by the three sons of Jag atpati and 
the” other branch represented* by Ram- 
Tachhya. Srikishun. Bachu and Jugal- 
kishore died within a short time of each 
other: Jugal on July 5, 1872, Srikishun on 

_the 18th of the same month and Bachu on 
January 26, 1874. Bachu iagh before his 
death estabiished á temple at Ajodhya in 
the Fyzabad District and endowed it with 
six Villages out of the Lakhaipur mukarrari. 
This was by a:deed dated September 2, 

' 1873, by which he constituted -a line--of 

the mutwallishtp, making 


the succession thereafter was. tə go to, his 
descendants’ male and female. Ia the year 
, 1372, after the death of his two brothers 
-Jugalkishore and Srikishun, Bachu filed an 
“application for succession certificates to the 
| estates. of his -brothers on thefooting that 
they were joint with him. Ram Kewal 
' Kuer, the daughter of Srikishan objected 
and filed a counter-application, and Anandi 
Kuer, Jugalkishore's widow, also objected 
on the ground that the brothers were 
separate. Kamalbis Kuer, Srikishan’s 
widow, made'no objection... The objections 
were overruled and Bacau was granted 
succession certificates, On July 9, 1873, 
Bachu gave certain villages to Kamalbas 
Kuer by way‘of maintenance. Anandi Kuer 


“on May 17. 1874, executed an ekrarnama 


: Kuer, - This question, so far as it relates-to ` by -which she-admutted the jointness of the 
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“three brothers. This was some four months 
after Bachu's death and Bachu's son Maha- 
bir Prasad executed the ekrarnama with 
Anandi Kuer. Ram Kewal Kuer, however, 
filed a suit in 1880 against Baclu's son 
Mahabir by which she claimed the Lakhai- 
pur property as belonging to her father. 
But this suit was ultimately compromised, 
Sarabjit Protap Sahi, the grandson of Sri- 
kishun, joining in the compromise. By this 
compromise Ram Kewal Kuer obtained 
three villages out of the Rusbi ancestral 
estate. Then on March 21, 1881, Mababir 
Taised funds by sale of six of the villages 
‘endowed by his father to the Ajodhya 
temple: this was while Mahabir was the 
mutwalli of the endowment, 
| On June 21, 1894, Mahabir died having 
left a will dated September 26, 1893. On 
January’ 5, 1895, Bhagwat Kuer and her 
cé-wife Rupkali Kuer obtained probate of 
the said will. On October 11, 1894, 
Rupkali gave birth to a posthumous 
daughter Ramdnulari Kuer who lived fora 
few months only dying on June 3, 1895. 
By the willestates for life were given by 
Mahbabir Prasad to his widows and the will 
was construed ultimately by their Lorde 
ships of the Judicial Committee of the 
Privy Council as giving a vested remainder 
to the posthumous daughter Ramdulari 
Kuer. Rupksli, the second wife of Mababir, 
died on January 8, 189. It is to be noted 
that Bhagwat Kuer, after the death of her 
husband, acted as the mutwalli of the 
temple instituted by Mahabir’s father 
Bachu. On September 7, 1899, Kamalbas 
Kier died and Anandi Kuer died on August 
_ 4; 1904. Bhagwat Kuer was therefore in 
possession of the whole estate commencing 
in the year 1900. She made endowments 
six in number to a pathsala known as 
Bhagwat pathsala at Ajodhya. Txese 
endowments date from March 7, 1900, to 
September 14, 1925, In the meantime 
Bhagwat purported to adopt Raghaba 
Surendra Bahi, defendant No. 1 in the 
_principal suit. This was on February 
13, 1806 The adoption was eventually 
held to be invalid by the Judicial Committee 
of the Privy Council. In 1907 Dhanukdhari 
(father of defendants No. 8 and 9) claimed 
to be the nearest agnate of- Mahabir and 
commenced a suit andin Febraary of that 
year executed u saleof 10 annas è pies of 
the mukarrart property and 2 annas 8 pies 
of the chapra property to one Ambica Singh, 
the father of Maharaj Kumar Gopal Saran 
Narain Singh of Tikari who was defendant 
No, 6 in-the vary .suit, The Rushi and 
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Maher properties were excluded, The 
shares of the properties which Dhanukdhari 
purported to sell by this deed were alleged 
to belong to Jugal Kishore and Bachu, 
the contention being that the mukarrari 
properties belonged to the three brothers, 
Three suits were commenced, namely suits 
Nos. 198, 199 and 200 of 1907. Tae first 
related to 5 annas l pie of Mahabir's 
Property which he got from Bacha, tha 
second related to 5 ennas 4 pies which 
Mahabir got from Jugalkishore, his uncle, 
and the object of the third suit was to set 
aside the adoption by Bhagwat of defene 
dant No. 1, 

Again in 1911 Sarabjit Protap Sahi who 
was defendant No.4 in the principal suit, 
brought a suit against Bhagwat Kuer 
claiming one-third share of Mahabir's 
property as the share of his maternal 
grandfather Srikishun who, he alleged, 
separated from his two brothers Bachu and 
Jugalkishore. The suit was dismissed 
eventually by the High Oourt in 1913 but 
pending the appeal to the Privy Council 
there was a compromise by which onesthird 
share of the estate of Mahabir being the 
share of Srikishun was released. The suit 
was against Bhagwat Kuer and in 1921 
as the result of the compromise Bhagwat 
and others entered into transactions which 
the Subordinate Judge in the Court below 
has held to be invalid, which decision Dr, 
Dwarka Nath Mitter on behalf of defen- 
dants Nos. 1 and 2 contended was wrong; 
but ultimately it was conceded that the 
transactions could not be supported. The 
question relating to them therefore does 
not enter into our consideration in this 
case. But the transactions were these. 

Dulhin Bhagwat Kuer by an ekrarnama 
dated January 3, 1921, released one-third 
share of Mahabir's property as the share 
of Srikishon Singh. Rajkishore Kueri then 
executed by way of gift a deed dated 
January 9, 1921, by which eshe gave to 
Sarabjit Protap Sabi, defendant No. 4 
substantially the same property, Sarabjit 
in his turn made a gift to Bhagwat Kuer 
of the properties excluding 13 villages 
which he retained and one which he gave 
to Rajkishore Kuer the balance being given 
to Bhagwat Kuer as an absolute estate. 
Another deed was executed the same time 
undertaking to abide by the compromise 
even although the Privy Council did not 
approve of it. In 1917 Ambica Prasad had 
made a gift of what he had purchased from 
Dhanukdhari and two of the suits of 19u7 
were compromised between Dalhin 
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Bhagwat Kuer on the one side and 
Maharaj Kumar Gopal Saran Narain 
Singh on the other side. Ultimately, 
on April 10, 1924, Ambica conveyed 
what he had got from Dhanukdhari 
on February &, excepting nine villages to 
Dulhin Bhsgwat Kuer for a consideration 
of Rs. 1,50,000. Dulhin Bhagwat Kuer in 
‘her turn executed a kobala in favour of 
the Maharaj Kumar (defendant No. 6) in 
respect of 10 annas 8 pies of the property 
which she obtained under the deed of 


April 10, 1924, and 5 annas 4 pies of the 


nine Villages the subject-matter of the deed 
of February 8, 1907, she making a gift 
of 10 annas, 8 pies in 52 villages, which 
she got from Maharaj Kumar Gopal Saran 
Narain Singh and his father Ambica Prasad 
Singh to defendant No. 2, Surendra Sahbi. 
This was by a deed of July 1, 1924. On 
September 19, 1924, Dulhin Bhagwat Kuer 
‘died. Tke various transactions to which 
I referred inthe earlier part of my judg- 
ment and various orders of the High Court 
and of the Land Registration Department 
led to the litigation out of which these 
appeals arise. 

The principal plaintiff is Babu Sia Prasad 
Singh who, as I have said, claims to be 
the nearest agnate of Mahabir Prasad 
through whom succession to the .stridhan 
property of Ramdulari Kuer is traced. The 
principal contesting defendants are defen- 
dants Nes. 1 and 2 and defendants Nos. 4 
and 17, In the result the main contest is 
“between the plaintiff and defendants Nos. 4 
and 17 which depends entirely upon the 
question of Hindu Law as to who is entitled 
to succeed to the stridhan property of 
Ramdulari Kuer. As I have already in- 
dicated defendants Nos. 1 and 2 also 
claim the property through various transac- 
tions entered into by Bhagwat Kuer to which 
I have referred but it is unnecessary to 
trace the title of defendants Nos. 1 and 2 
as they have abandoned any personal claim 
to the property excepting a 10 annas 8 pies 
interest, title to which they claim through 
Deanukdhari by reason of the transaction 
referred to above, namely the sale in 
February of 1907 to Ambica Singh and the 
conveyance by Ambica Singh to Dulhin 
Bhagwat Kaer as also the gift by Dulhin 
Bhagwat Kuer to defendant No. 2, Surendra 
Sati, and on the assumption that Bhagwat 
Kuer as co-wife was not entitled under 
the Hindu Law to inherit the stridhan of 
her step-daughter Ramdulari Kuer and the 
property of Rupkali through Mahabir, But 
it is tobe noticed shortly that the other 
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suits were the suit of 1930 brought by 
defendants Nos. 4 and 6 (4 and 17 of lead- 
ing suit) out of which Appeal No. 139 of 
1935 was preferred, Ths result of this 
appeal depends upon the main contest 
between the plaintiff and defendants Nos. 1 
and 2 in the principal suit. Then Suits 
Ncs, 39,40 and 41 were filed by defendants 
Nos. 1 and 2 of the leading suit out of 
which Appeals Nos, 64,63 and 62 of 1935 
arise. 

The claim in the principal suit was” 
allowed by the Subordinate Judge subject 
to the properties acquired by Bhag wat Kuer 
which had been held not to be accretions 
to Mababir’s estate; that ie in Suit No. 38 
of 1932. Sarabjit’a Suit (No. 30 of 1930) 
was dismissed, but in this appeal no claim 
has been made as regards the properties 
of Bhagwat Kuer which had been held 
to be self-acquisitions—Items Nos. 38 to 
44 and 48 of Sch. O and the properties 
which were the subject-matter of Bachu’s 
endowment. Suit No, 39 of 1932 by defen- 
dants Nos, 4 and 17 claiming 10 annas 
8 pies of the property through Dhanukdhari 
was dismissed and again suit No 40 of 
1932 claimiug 5 annas 4 pies being the 
claim through Srikishun was dismissed. 
The same results would obtain in this 
appeal having regard tothe acceptance by 
the parties of the decision of the learned 
Judge in the Court below on questions of 
fact, and the respective claims of the 
appellants to the estate or portions of it 
of Ramdulari would be decided against 
them. As has been seen, certain of the 
plaintiffs’ claims in the suit depend upon 
the rights of the various parties to whom 
I shall refer as heirs to Ramdulari Kuer's 
estate. For the purposes of this appeal, 
the claims of the latter only will be referred 
to and not of those claiming under them 
by reason of assignment or otherwise. 
Defendants Nos. 1 and 2 claim through 
Dhanukdhari Prasad now represented by 
Bhagwat Kuer, his widow, in the litigation. 
Dhanukdhari’s claim depends upon whether 
Bhagwat Kuer, the first wife of Mahabir 
Prasad Singh, was entitled to the property 
after the death of Rupkali Kuer, the 
second wife of Mahabir Prasad Singh, 
Tne respective claims of Sia Prasad (plain- 
tiff No. 1) and Sarabjit Protap Sahi are 
claims to succeed as the nearest heir to 
the stridhan of Ramdulari admittedly a 
succession which is traced through her 
father Mehabir Prasad Singh. ‘The right of 
Bhagwat Kuer to take a woman's estate 
in Ramdulari’s property after the death of 
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Rupkali Kuer is admitted by defendant No. 4 
Sarabjit Protap Sabi and Sia Prasad and 
will be dealt with later, but wi'l be dis- 
posed of incidentally in discuseing the right 
fo succeed as between Sia Prasad and 
Sarabjit. The learned Judge in the Court 
below has held that the right of succession 
to the vested remainder cf Ramdulari Kuer's 
estate is to be traced firat through her 
mother Rupkali Kuer, then Mahabir Pra- 
sad, her father, and then to Bhagwat Kuer, 
-the heir of Mahabir. On the death of Bhag- 
wat, in 1925, Rupkali, Ramdulari’s mother, 
and Mahabir, Bhagwat’s hushand, having 
pre-deceased ker, the succession opened. 
That this is the position is admitted py the 
respondent to the principal suit as also by 
the appellants (defendants Nos. 4 and 17), 
but denied by the other appellants defen- 
dants Nos. 1 and 2) who deny the right of 
Bhagwat as a co-widow of Mahabir to 
_succeed, The claim of defendants Nos. 1 
and 2 which is now limited to 10 annas 
8 pies of the property, depends as I have 
already said upon the right of Dhanukdhari 
to succeed after the death of Ramkali 
Kuer to the exclusion of Bhagwat Kuer. 
This claim in my judgment fails based as 
itison exclusion of the co-widow Bhag vat 
as will hereafter be shown, and on that 
assumption the way ie clear for the disposal 
of the respective claims based on the one 
hand upon the right of Sia Prasad, a 
remoter agnatic relation of Mahabir, and on 
the other hand on the right of Sarabjit 
Protap Sahi, 8 nearer cognatic relation. 

Mr. P.R. Das’s argument on behalf of 
Sarabjit shortly stated is that the scheme 
of succession to the stridhan ig different 
from tbat of succession to males, and that 
after tracing it through Mahabir (which is 
admitted cn all hands) it goes to the nearest 
sapinda, sapinda a generic term being in 
this connection used in a special sense 
including agnates up to the 7th degree and 
cognates to the 5th degree gotraja sapin”as, 
somanodakas and bhinna-goira sapindas: 
see West and Buhler, Hindu Laz, 
Mitakshara Verse 53 and Ram Chandra V. 
Venayak Venkatesh (2) at p. #00. It is 
contended that the word ‘sapinda’ has a 
special meaning and not adopted in the 
Mitakshara in the case of succession to 
males where the expression is gotraja 
sapindas and that the Judge in the Oourt 
below was in error in relying upon the text 

(2) 411 A 390 at p. 800; 25 Ind. Oas. 290; A I R 
1914 PO 1; 42 0384; 10N L R 112; 180W N 
1154; 27 M L J 323;1 L W 831; 16 M L T 447; (1914) 


M W N 835; 16 Bom. L R 863; 13 A L J 1281; 20 0 
L J 573 (P 0. 
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of Kamalkara for the solution of this 
problem, the relevant text regarding a 
wr- man’s property being as follows: 

“ Her kinsmen take it if she die without issue 
(Colebroke . placitum oxliv-a). “If a woman died 
without issue that is leaving no progeny, in other 
words, having no daughter's daughter, ete, the 
woman's property as above described shall be taken 
by her kinsmen (sapindas), namely her husband and 
the reat as will be soe explained (Oole- 
brooke's Mitakshare, Chap. IF, 8. 11, para. 9) ;”” 
and in para, 30 as the statement of Ban- 


‘dhyayana given by Vigyaneshwara of the 


Mitakshara is asfollows: “The wealth of 
a deceased damsel let the uterine brethren 
themselves take.” On failure of them it 
shall belongto the mother: or if she is 
dead, to the father (Ohap. II, 8. 11, verse 30 
p. 388 of Colebrooke’s translation ; 
Edn. 1970) The text remains eilent as to 
succession after the father, but Veeramitro- 
daya, an authority in this School, Gridhant 
Lall Roy v. Bengal Government (3) and 
Ram Chandra v Venayak Venkatesh (2) at 
p. 304*, supplies the omission to some 
extent. Iteays: “On failure of the mother 
and the father it goes to the nearest 
relations’ (Gopal Chandra Sarkar's transla- 
tion, 241). It is clear that the succession 
to the stridhan of a maiden is the same 
as the succession to the stridhan of a woman 
married in an unapproved form with this 
difference that in the case of a maiden the 
uterine brothers come in. In the first 
place it was argaed that the ordinary rule 
of the Mitakshara that agnatic relations 
succeed before cognatic does not obtain in 
the case of stridhan and the fallacy upon 
which the Judge inthe Court below has 
decided the case is that after the succes- 
sion is traced through the father Mahabir, 
it proceeds on the same lines as successicn 
to males, i i 

Tt was contended that Veeramitrodaya 
used the term ‘nearest relation’ advisedly, 
and that other acd more technical terms 
such as ‘gotiaja’ were used in the case of 
auccession to males (see Setlur’s translaticn, 
Edo. 1911, Part VIL1 at p. 421) “On 
failure of brother's sons the (heirs are) the 
gentiles (gotrajas) who are to be taken to 
be other than the father,” and that this 
being intentional, it must be construed as 
meaning the nearest In relationship in the 
ordinary sense. That being so, Sarabjit 
being admittedly nearer (although cognate) 
than Sia Prasid (being a somanodaka), his 
claim must prevail. Further, the nearness 


is not to be determined, as the Judge in 
"3 19 M 1 A 448: 10 WR 31;2 Bar 383; 2 Suther 


) 
159;1 B L R44(P O). 
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“the Court below has held, by the rules 
given in the Mitakshara with regard to 
succession to males as stated by Kamalkara, 
‘tbut by the test of religious efficacy, in other 
| words, the capacity to offer oblations; again, 
. that sapindaship in this regard is the same 
as jn the case of ceremonials. Further, it is 
contended that the rule of religious efficacy 
“is the ability to offer (ia this case) obla- 
.tions to the “agnatic ancestor of Mahabir, 
and that as Sarabjit is the great-grandson 
(through his mother) of Jugatpati Singh, 
“an agnatic ancestor (grandfather of Maha- 
bir), he could offer two undivided cakes 
‘to that ancestor, also undivided cakes to 
, another common ancestor of them both, 
-namely Tribeni Singh, whereas Sia Prasad 
Singh can only offer divided cakes to an 
ancestor who was common to himself and 
-Mahabir, {being Bakhtour Singh, of whom 
Sia Prasad Singh is the great-great-great 
-grandson, the rule being that to three 
ancestors undivided cakes may be offered 
.and after that to three more remote 
ancestors, divided cakes. 

[t has been decided in the Court below 
that the Mitakshara being one whole work 
cannot be taken to have applied different 
schemes of succession with regard to differe 
ent subjects unless expressly so, and that 
therefore there being no enumeration of 
the heirs in default of the father, the rule 
as to males in the case of obstructed succes- 
sion would apply which in this case is the 
same as succession bo stridhan ia default of 
enumerated héirs in the case ofa woman 
married in one of the blamed or unapproved 
forms; this rale depending on the principle 
that a woman married in an unapproved 
form remains in the gotra of her father ag 
in the case of a maiden, In support of the 
argument that in using the term sapinda 
the rule that agnatic relations are to be 
preferred to cognatic is ignored, a solitary 
passage in the decision of the Valeutta 
High Oourt is relied upon, Chitty, J. in 
dealing with a case in which the contesting 
parties claiming succession in the proper- 
ties in suit were sisters of the propositus 
(father’s daughteis; and father’s bro.her's 
sons, asked the question why aguates should 
be preferred to cognates ın the case of euc- 
cession to a maiden stridhan, and stated 
that there was no authority for that pro- 
position. The judgments in that case both 
of Chetty and Mukherji, JJ., are in confor- 
mity with the view expressed by all the 
text-book writers of authority. But it is 
argued that although the decision in that 
case must be considered right.yet the 
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reasoning was to'a great extent obiter.as 
the test which the appellants seek to apply 
in this case was adopted in tbat case and 
was sufficient to dispose of the maiter. But 
it is to be remembered that the remstk 
relied upon is limited to the facts of that 
case in which the rule of propinquity was 
applied,, the successful parties (father's 
daughters) being in any event the nearest 
relations: I refer to Dwarka Nath v. Sarat 


. Chandra (4). Reliance was placed upon the 


decision of their Lordsbips of the Judicial 
Oommittee of the Privy Council in Buddha 
Singh v. Laltu Singh (5) at p. 217 for 
the proposition that the teat of religious 
efficacy applies equally to the Benares as-to 
the Dayabhaga Schools. Their Lordships 
observe: i 

“It is well settled by decisions of this Board 
that under the Mitakshara the sapinda relationship 
arise “ between two people through their bein 
connected by particles of one body," namely that o 
a Common ancestor, in other words, from commu- 
nity of blood in contradistinction to the Daya- 
bhaga notion of “community in the offering, af 
religious oblations.” 

But as it will be shown later on, the 
Mitokshara whilst holding that the right 
to inherit does not spring from the right to 
offer oblations, does not exclude from con- 
sideration the test of propinquity or near 
ness of blood. Bat it is to be observed that 
their Lordships were applying the rule of 
religious efficacy to persons of the sama 
class and towards the end of the judgment 
made this statement in referring to Mitra 
Misra, the author of Veeramitrodaya (Gopal 
Chandra Sarkar’s translation p. 91, Chap. I, 
Part 1, s. 23-a) an authoritative ` commen- 
tary on the Mitakshara which lays’ down 
in express terms the rule: Š 

“He says when there are many claimants to the 
heritage among gotrajas and the like, thən the 
fact of conferring benefits on the proprietor of the 
wealth by means of offering oblations and the 
like exclades those that do not confer such bene- 


fita,” 
and later: 

“In Ram Singh v. Ugur Singh (6, the Board 
affirmed this ein the following words: ‘When 


a question of preference arises, as preference ip 
founded on superior efficacy of obligations, that 
principle must be applied to the solution of the 
difficulty.” 

I think it is clear that the test of the 
right of capacity to offer religious oblations 
is atest of the Dayabhaga School whereas 

(4) 39 O 319; 11 Ind. Oas. 872; 15 O L J 33; 150 
W N 1036 


(5) 42 I A 203 at p, 217; 30 Ind. Oas 529; A IR 
1915 P O 70; 37 A604; 88 M L J 43;2 LW 897 
13 A LJ 1007; 18 M L T 409; 17 Bom. L R 1023 
20 0 WN 1; 280 LJ 281; (1916) M WN’ 773 

) MA 

(6) 13 MI A 373; 14 WR 1;-2 Sar, 566; .2Buthor 

$30;5B L R 293 Œ O). i E ae Oy 
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“in. the Benares School the test is propin- 
_quity. .Only ia competitions between 
- persons of the same class is the matter de- 
‘ termined on the footing of religious efficacy. 
-As Ihave said the Judge in the Oourt 
below has relied for decision.of the question 
“on the Kamalakara as an authority in the 
- Benares Schcol In Ghosh’s Vivada Tandava 
‘of Kamalkara. p. 1142, in dealing with suc- 
“cession to stridhan it is stated as follows: 
. “Tn default of the husband, the estate is obtained 
“by hie near relation beginning with’ the'Jawfully 
:magried wife and daughter, etc., as -prescribed in 
_ the text of Yagnavalkya in the rule about succes- 
sion to sonless men. According to Vijyaneshwara 
it is.taken by the husband's wife, her co-wifd's 
Wa and the maiden daughter’ of the co- 
e.” , S 
: - It is contended by Mr. P. R. Das that 
’ Kamalakara has not been correctly under- 
stood and that although it would appear 
- that Yagnavalkya’s text (which is a text 
dealing- with succession to males) is relied 
“LT upon, it is for a limited purpose and is not 
< adopted in the case of stridhan generally. 
We are invited to look at p 1145 of the 
same work where the final conclusion is 
“arrived at by applying the test of religious 
efficacy. Again, it is argued that if the rule 
as stated in p. 1142 is applied it is contrary 
‘tothe Mitakshara and that being so the 
.:Mitakehara must prevail. Again reverting 
-to Veeramitrodaya it is contended that the 
rule of religious efficacy is the true test as 
‘will be seen by reference to 6. 1+ where 
cognates are mentioned as heirs (G. Sarkar’s 
- Veeramitrodaya,.p. 243). But when there 
is a failure of the above-mentioned heirs of 
-a childess woman's property, Brihaspati 
ordains: < meee 
-": «The mother's sister, maternal uncle's wife and 
«the paternal uncle's wife, etc, are ronounced 
‘‘gimilar to mother. If they leave issue of the body, 
-nor son (of a rival wife) nor daughter's son, etc, 
~ shall.take the property.” h h 
Here in the term aurasa or “issue of the 
-body” both sons and daughters are in- 
~ gluded: for they debar all (other heirs) and 
the order in which they dekar others has 
Previously been mentioned; and then ex- 
. plainig what Manu declares, the meaping 
of the term son as not being in apposition 
with the term aurasa, proceeds: 
“Hence on the failure of heirs down to the 
- daughter's son first, the aurasa inherits, after him 
. hig sons and grandsons. For it is proper that suc- 
< cession should devolve on them inasmuch as they 
are competent to present pinda and -are liable to 
discharge debts, etc.” 
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no reason to apply it to 
females) which is admittedly based’ on 
sapindaship. Mitakshara, Obap. II. 8s. 3 and 
4, provides, “Propinquily is the great regu- 
lating principle in determing the order 
of successi:n among heirs,” The rule is 


: based’ on the following text of Manu: “To 
‘the nearest sapinda the inheritance bee 


_ if she was 


“9, If a women 


-her husband ‘and the rest, 


+ brahma, .&c ~ 


Apart from the argument on the text, it - 


“jin contended that the rule of propinquity 
.upon which: the _plaintiff relies is a rule 
applicable to the case of succession to males 


longs.” In further development of this 
argument the contention is that the Mitake 
shara used ‘sapinda’ in one sense only. 
Sapinda relationship arises “between two 
people through being connected by particles 
of one body”: See Badtha Singh v. Laliu 
Singh (5) at page 217*, But when dealing 
with the males, the term ‘gotraja’ is used. 
“The wife, daughter, both parents, brothers 
likewise their sons gotrajas (gentiles), 
bandhu (cognates) a pupil and a fellow 
student” (Mitakehara, Ohap, II Sec. 1, 
Verse 2, Mandlik'’s Translation of. Institutes 


-of Yagnavalkya p. 220). The Hindu jurists 


in their text books deal with this question, 
and in 8 manner contrary to the argument 
put forward by the appellant and the 
learned advocate does no more-tkan to 
argue that the views which are thus 
unanimously expressed are mistaken. 


` Mulla's Hindu law, Edn. 8, sec, 147 deals 


with the matter in these words: 

“Tf there be none of these, in other words, if 
the woman dies without leaving issue, her stridhana, 
married in an approved form, goes to 
her husband, efter him to the husband's heirs in 
order of succession to him. But if she was married 
in an unapproved form, it goes to her mother and 
then to her father and then to the father’s heirs." 

If this statement of the law be correct, 


“the matter is concluded against appellant- 
- defendants No, 4and 17. It also defeats 


the case of the other appellants-defendants 
No. 1 and 2, who claim through Dhaunkdari, 
as itis clear that amongst the heirsof the 
father would be the co-widow under the 
text of Mitakehara Ohap. II s. 11, placita 8, 
9 and 11. ; 

8. A woman's property has been thus described. 
The author next propounds the distribution of it. 
die ‘without issue’ that is, leaving 


no progeny, in other words, having no daughter, 


- nor daughter's daughter, nor daughter’s son, nor 


the woman's property, as above 
taken by her kinsmen, namely 

as will be (forthwith) 
explained. 11. Of a woman dyiug without issue 
as before stated, and who had become a wife by 
any of the four modes of marriage denominated 
wo ese eeeeethe property of a childless 
to her parents, that is to her father 


gon, nor BON'B BOD, 
described, shall be 


woman goes 
and mother.” i 

These passages are taken from Stokes’ 
Hindu-Law Books, pp. 460, 461 and were 
Lordships of the Judicial 
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Committee of the Privy Council in Bat 
Kesserbat v. Hunsraj Morarji (T) at p. 187, 
This case is a direct authority against 
appellants No. 1 and 2, the decision in the 
case being that a co-widow is entitled to 
succeed to the stridhan of a widow dying 
without issue in preference to her husband's 
brother or brother's son. Their Lordhips 
agreed with the learned editor of the 
Vyavastha Obandrika and Lord Davey 
at p. 197* of the Report stated 
; that “the words ‘and the rest’ therefore must 
mean, or include, the other relations of the 
husband or father,” The case is also im- 
portant for our purpose for their Lordships 
of the Judicial Committee of the Privy 
Council refer to Kamalakara, As is already 
pointed out there is no dispute, the problem 
in thie case as to what the-nearest relation 
of the father being the same as the nearest 
relation of the husband. The author 
makes this observation at p. 142 of his 

“ en the marriage ig i 
the stridhan goes in dofault” of eae tee ae oe 
husband and the heirs but to the mother, father 
and father’s heira—the succeazion after tha father 
would be the deceased woman's brother, brother's 
son, stepmother,’ sister, sister's son, grandmother 
paternal uncle and her father's other sapindas 
. samanodakas and bandhus.” 

This statement, it is argued, is incorrect 
as the Mitakshara uses the word sapindas 
‘only, and not theirs‘ and Veeramitrodaya as 
“we have seen the words ‘nearest relations,’ 
The Mitakshara in dealing with succession 
to malen pro TIGA : 

“The wife and the daughte 

-' brothers likewise and thelr eons eal ae 
al pe’ and a fellow student. (verse oxxxv). “On 
failure of the first among these, the next in order 
is indeed the heir of: the estate of one, who dopart- 
ed for heaven leaving no male issue" 

This rule extends to all (persons and) 
classes (verse CXXXVI, Colebrooke, 
Chap. IL, s. 1). Reliance was placed on 
‘Sarkar's Hindu Law, Edn. 7, p. 830 where 
dealing with succession to stridhan this 
piat mEn ig mane A 

“Tt sho e noticed that t 
pinquity is the principle on which tha odor ck 
succession is worked out in the Mitakshara 
Hence the relations are to a woman's property in 
thor Kapani oF Ger Ge ee ee 
Lares amen (ay er or mother: Janglubat v. 

Again Malla, Edn. 8, p. 27 in this con- 
Ne the Mitakah 

“ Under the takshara the righ i 
ae from propinquity that is Ceuta of vane 

(D 83 I A 176 at p 187; 30 B431;3 A LJ 484: 
1MLT 211; 16 M ; ; : 
RURA OLT oon 100 W N 803; 8 Bom. 
_ 48) 32 B 408; 10 Bom LR 522. 
” *Pago of 83 I A-]Ba), 
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and relies upon the authority of Lulloobhoy 
v, Cassabai (9) at p.121. There being no 
difference in principle. between marriage 
in an approved form or an unapproved 
form excepting that in the former, succession 
is traced through the husband, in the latter 
through the father and therefore raises 
the same problem asI have just stated. 
The statement by the same author “that it 
descends inthesame way as if it had 
belonged tothe husband himself "is relied 
upon ; see Sarkar’s Hindu Law, p. 832. 
Again, Shyama Charan Sarkar on Vyavasta 
Ohandrika, Vol. II, p. 839, dealing with 
succession to stridhan states: 

“Qo according to his own exposition in the case 
of the ‘women BENG married in the Brahm 
Daivai, Asura, etc, form, if there be no husban 
there then such of the above-mentioned heirs ag are 
nearest to her in his family succeed in due 


and ; 
“in the case of her being married in the asura, 

etc., (unapproved forms of marriage) if her father do 

not exist, then such of the aforesaid heirs as are 


` nearest to her in her father’s family succeed in due 


order.” 3 , , 

Likewise, Banerji in his Hindu Law of 
Marriage and Stridhan (Tagore Lectures, 
Edn. 5, p. 424) makes this statement : 

“In the absence of any provision, in the Mitak- 
shara for determining the order of proximity 
among the husband's (father in the present case) 
sapindas, we turn to the Veeramitrodaya, a work 
of high authority inthe Benares School. But the 
work does not help much. The order of succession, 
there is different from that inthe Mitakshara as 
far as there are express provisions in both and 
where the express enumeration of heirs in the latter 
treatise stops, Veeramitrodaya does not carry it 
much farther.” : 

Then dealing with succession as to enu- 
merated heirs observes : 

“The order of succession is no doubt in accord- 
ance with the text of Brihaspati. -And there is 
this additional argument in his favour that it ig 
the same as given in the Vyavabara Ma a, 
(Chap. XIV, 8.10 “ 30") and the Smrity and- 
rika (Ohap, IX, s, 111 38". But being in con- 
flict with that indicated by Vigyaneshwara it cannot 
be accepted as law in the Benares School which 
recognizes the Veeramitrodaya only when it is not 
contradicted by the superior authority of the Mitak- 
shara,” 

Then observing that it would be useless to 
refer tothe Bengal authority for elucidation 
of the point, asthe founder of the Bengal 
School controverts almost every doctrine of 
the Mitakshara on the subject, states that 
according to Kamalakara the “nearness” of 
sapindas in the above rule of Vigyanesh- 
wara isto be determined by the rale given 
in the Mitakeshara for the devolution of 
the property of a male owner dying 
without male issue, The same learned 

(9) 5B 110 atp. 121; 7 IA 213; 4 Sar. 164;70 L` 
R PO l a 
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autbor relying upon West and Buhler, Vol. I, 
at p. 213 quotes this passage : 

“This opinion seems to be based on the consi- 
deration that as sapindas inherit only through the 
husband, they virtually succeed to property coming 
from him and that consequently they must inherit 
ae the order prescribed for the succession to a male's 

ate.” 

The same learned author is of the 
opinion that Kamalkara being entitled to 


be followed as an author in the Benares 


School when itis nol in conflict with that 
of any higher authority has its further 
recommendation being simple as it makes 
the order of succession to stridhan corres- 
pond after acertain point to that applicable 
to man's property and if that were not 
Vigyaneshwara’s meaning, and if he bad 
not referred to this known order of 
succession after the husband, he would, ia 
all probability, have been explicit. The 
text of Kamalkara bas already been re- 
ferred to in Ghosh’s Vol. II, p. 1142: 

“Yn default of the hasband the estate is obtain- 
ed by hie near relation—as prescribed in the text 


of Yagnavalkya inthe rule about succession to Bon- 
less men.” < 

The argament that Yagnavalkya was used 
by Kamalkara merely for the purpose of 
bringing into the succession the wife and 
daughter is one which,in my judgment, 


is not justified and certainly is 


supported by authority, although in support 


of this argument it ib contended that. 


Kamalkara does not incorporate the whole 
of Yagnavalkaya but relies upon this for 
support onthe particular point only, and 
in that sense, has not stated what he is 


supposed to have stated by certain learned , 
Banerji on Hindu Law > 


authors including 
of Marriage and stridhan. Reliance was 
also placed upon Mayne's Hindu Law 
Edn. 9 at p. 979 where the author dealing 
with this subjectobserved that in either 
case (a maiden and woman married in an 
unapproved form) in default of the 
specifically ‘enumerated heirs, the estate 
goes to the sapindas of the parents or 
hosband as the case may be. The terms 
‘nearest relations of the parents’ in this 
context means ‘sapindas of the father,’ 
and proceeds to state “so it was held that 
a sister (father’s daughter) sister's son 
(father’s daughter's son, etc.) (see table 
at p. 836-a). Itis argued by Sir Saltan 
Ahmed that if the meaning which is 
sought to be attached to the word ‘sapindas 
by the appellants is adopted, reference 
to the tableat p. 836a of Mayne’s work 
would be erroneous. Again, Macnaghten 
deals with the question in the follcw- 
ing way at p, 38 of his Hindu Law, 


baguava SURENDRA daut v, LacuMt KORB, (PAT) 


not | 


A 


189 ` 
Edn. 2: : 


“ To such property left by an unmarried woman, 
the heirs are ber brother, her father, and her mother 
succeszively, and failing those her paternal kinsmen 
in due order.” hae 

As regards the authorities Mr. Das, in the 
firat place in support of his contention that 
the point is to be tested by the capacity 
to offer funeral oblations, relies upon the 
case in Guru Gobinda Shaha Mandal v. 
Anand Lal Ghose (10) where the claim 
was by a father’s brother's daughter's son, 
and the Full Bench of the Oalcutta High 
Court dealing withthe point made this 
observation at p. 39* of the report : 

“We wish to draw particular attention to ib as 
an instance of the extreme solicitude evincsd by 
the author of the Dayabhaga to provide for the 
spiritual welfare of a deceased proprietor. Again 
when we come to look at the internal arrangement 
of each of these classes, so far as the details of 
such arrangement are actually given in the Daya- 
bhaga, we find that the same principle is always 
kept in view. Thus among the sapindas, those he 
aie competent to offer funeral cakes to the paternal 
ancestors of the deceased proprietor are invariably 
preferred to those who are competent to offer such 
cekes to his maternal ancestors only; and the 
reason assigned ‘for the distinction is that thefirst 
kind of cakes are of superior religious efficacy in 
comparison to the second, Similarly, those who 
offer larger number of cakes of a particalar des- 
cription are invariably preferred to those who offer 
a less number of cakes of the eame description ; 
and whee the number of such cakes is equal, those 
that are offered to nearer ancestors aie always 

referred to those offered to more distant ones, 
The same remaiks are equally applicuble to 
sakulayas and samanodakas.” 

It is said that is a true rule, but there 
was an attempted departure from the rule 
in Kashee Mohun Roy V. kai Gobind 
Chuckerbutty (11) but the matter, it is argued, 


was putright in. the later Full Benca 
decision of the Oalcutta High Court 
Digumber Roy Chowdury v. Mon Lal 


Bundopadhya (12), where it was held that | 
the brother's daughter's son is a sapinda | 
and is therefore a preferable heir to the 
great-great-great grandfather's great-great- 
great grandson, But these cases were cases 
of Dayabhaga or the Bengal School of 
the Hindu Lawin which admittedly the 
final test is capacity to offer funeral 
oblaticne. Defendants Nvs. 4and 17 gain 
no support from these cases. In Nanje 
Pillai v. Sivabhagyathachi (13) taere was 
a contest between the daughter of a 
acewife of a deceased woman married 1u 
one of the approved forms and the sapindas 

(10) 5 B L Rila; 13 W R 49 (F B)) 

(11) ‘21 WR 229. 4 : 

(12) 9 O 563; 12 OLR 204(F B). , 

(13) 36 M 116; 12 Ind, Oas. 128; 11 M LJ 850; 
(1911) 2M W N 168;10 M L T44. - s 
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of her husband such as 
brother's son, Jt wag held, relying upon 
Kamalkara, that nearness was to be 
determined by the rule givenin Mitakshara 
in regard to succession tothe property of a 
male who died without descendants and 
consequently first the wife, t.e. the rival 
wife of the deceased, succeeds, next the 
daughter, 1.¢.the deceased step-daughter 
and soon. In Kanakammalv. Anantha- 
mathi Ammal (14) it was held that the 
brother's widow, although a gofraia sapinda 
was not entitled to succeed as an heir under 
the Madras system of inheritance, In a later 
decision, in Kamala Bai v. Biagirathi Bat 
(I5) it was held that the rule that in the case 
of suczession to stridhan property, a daughter 
inherits as sapinda where the succession 
is to be traced through the father or the 
husband, applies also tothe case of a wife 
or widow. Sundura Ayyar, J. delivering the 
judgment of the Court stated : 


bis father’s 


ts We sea no reason for not accepting the view of 
the Bombay High Court in Tukaram v. Narayan 
(18), that the sapindas, both of the father and 
Mother, must be understood to mean the same per- 
sons asthe mother becomes a member of the father's 
family on her marriage. In this view, the defend- 
ant, as the wife ofthe deceased maiden's father, 
would be a nearer heir than the plaintif (the 
maternal aunt of the deceased maiden"). 

‘This is a direct authority against the 
argument of defendents Nos, 1 and 2 who 
depend, as I have already stated, on the 
exclusion of the co-widow Bhagwat Kuer 
for the purpose of establishing their title to 
the 10 aunss 8 pies through the transac- 
tions: of Dhanukdbari who claimed to ba 
the next in succession to Ramdulari. It 
is also indirectly an authority against the 
other appellants represented by Mr, P,R, 
Das-unless he could successfully contend 
that; Kamalkara introduced the rule laid 
down: by Yagnavalkya merely for the 
purpose of putting in wife and daughter, 
In Sundaram Pillai v. Ramasamia Pillai 
(17) the conflict was between the father's 
paterna! uncle's son and father’s sister., 
The question discussed was what was the 
nearest relation? After referring to the 
text Napier, J. in delivering the judgment 
ofthe Court dealt with the argument that 


(14) 37 M 203; 25 Ind. Cas. 901; A I R1915 Mad. 
B 


(15) 38 M 45: 16 Ind. Oas, 939; AI R1916 Mad. 
A M L J 518;12 MLT 499; (1912) MW N 
66 


1166. ; 
(16) 36 B 339; 14 Ind. Cas, 438; 'l4 Bom, L R 


88. 
an 43.M 32: 53 Ind. Oas. 821; Al R 1920 Mad. 
I 26M L 1115; (1919) MW N 617; 10 L W 
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the deciaion reported in Kamala Bai v. 
Bhagirathi Bai (15) had followed the deci- 
sion in Tukaram v. Narayan (16) and was ° 
wrong in doingso as the Bombay High - 
Court: had acted upon Veeramitrodaya, 
a work which is not followed in Madras, 
but pointed out in answer to this argument ` ` 
that the learned Judges of the Madras 
High Court, although not expressly follow- , 
ing the language of Veeramitrodaya, which 
was definite on the subject, proceeded by 
way of analogy and arrived at the same 
result, s 

The argument on behalf of defendants . 
Nos. 4 and 17, as will be seen from the 
above considerations, has always been 
rejected. The authorities, sofar as they 
dealt with the specific points, are entirely - 
against the appellants, The argument is ` 
supported neither by suthority nor by the 
authoritative authors of the text-books, who 
are unanimous that sapindaship in the 
case such as we have before us and in the 
case of succession to males depends entirely 
upon the same rule. The argument, 
although attractive in some of its aspects, 
is one which cannot be accepted. In my 
judgment, therefore the learned Subordi- 
nate Judge in the Court below was right in 
rejecting it, and the appeal, so far as these | 
defendants are concerned, fails. That dis- ' 
poses of appeal No, 69 of 1935 in favour of’: 
the plaintiffs, 

The next case is by the appellants who 
are defendants Nos, 1 and 2in the aotion,' 
They donot now prese their claim which 
was given up at theendof the argument 
accepting the Subordinate Judge's conclu- 
sion that the decisions in the suits commenc- ' 
ing in 1907 did not operate as res judicata, 
and thatthe principal property in dispute, 
the Lakhaipur mukarrart, was Bachnu's- 
separate property. The remaining claim 
is asto 10 anras& pies share which, aa I` 
have already pointed out, depends upon 
the right of Dhanukdhari to succeed as heir 
after Rupkali, the junior wife of Mahabir 
Prasad Singh, tothe exclusion of Bhagwat 
Kuer, the co-widow, One of the conten- 
tions is that Veeramitrodaya (Sarkar, at 
pera. 15, p. 244) deals with wife and 
daughter of the propositus and, therefore, 
the passage could not be of any assistance 
to those who contend that: the co-wife is 
entitled. But it is to be observed that 
Ghosh, in his Principles of Hindu Law, at’ 
p. 1142, expressly mentions co-wife. It ig 
further argued that the mention of 
“parents” in tke Mitakehara’ does not 
include stepmother. Kamala - Bai v, 
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Bhagirathi Bui (15) a case to which I have 
already referred, this point was expressly 
desided against, tke contention now put 
forward; so also the case in Krishna Bai 
v. Shripati (18) is a direct authority on the 
point, Also by reason of the decision at 
which I have arrived as regardsthe res- 
pective claims of Sia Prasad and Kuar 
Sarabjit Protap Sahi, the right of Dhanuk- 
dhari Prasad to exclude Bhagwat Kuer, 
the co wife, ia nocessarily decided against 
the contention. This appeal, therefore, Bo 
far as it relates to the claim of 10 annas 8 
pies share of the property, through Dhanuk- 
dhari, fails, 


The next questions to be disposed of are 
the endowments of Bachu and Bhagwat 
Kuer, Bachu during his lifetime in 1873 
endowed a temple at Ajodhya in Faizabad 
with six villages and also with Rs. 40,000 
in cash; this was on September 2 of that 
year. Bachu constituted himself the 
mutwallt and provided for the devolution 
of the office after his death. Mahabir 
Prasad Singh held the office after the death 
of ‘his father Bachu and on Mahabir’s 
death, Dulhin Bhagwat Kuer remained in 
office till her death. Plaintiff No. lin the 
Principal ‘suit claimed the office of mutwallt 
as’ the nearest of kin. There was a 
further transaction by Mahabir Prasad by 
which he sld six of the villages of the 
Lakhaiptur °.mukarrart estate to the 
Thakurji on -March 21, 1881, Bhagwat 


Kuer, when in possession, purporting to act . 


under the provision of. the will of her 
husband, dedicated by six deeds, properties 
of which she was in possession through the 
wadi These transactions were of March 7, 
1900, May 19, 1905,. February 10, 1906, 
November 3, 1918, and June 29, 1924, 
This last dedication was, as the Judge in 
the Court’ below has. pointed out, merely a 
fictitious eidowment for the purpose not of 
the wagf of defendants Nos, 1 to 3, On 
July 2, 1924, Dulhin Bhagwat Kuer 
purported to change the order of succession 
to the office of mutwallt and provided that 
after her death defendant Nc. 1 must be the 
mutwalli. The right of Bachu to endow 
the property is not disputed and the 
Judge has decided accordingly. As 
Tegards the mutwallishtp, Mahabir, it has 
been pointed out, 
during his lifetime. As will be seen from 
the, genealogical table, Mahabir was the 
last of the male line of Bachu, The deed of 
endowment dated September 2, 1873, pro- 


| QB) 30 B333;8 Bom. L R19, ` 
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vided: 

“As long as I live the tawliat and management 
of the waqf, properties shall remain vested in me 
personally and thereafter it shall be vested in my 
son Babu Mahabir Prasad Singh, and after him, it 
shall continue from generation to generation, to 
be vested in the eldest son found fit in the line of 
each of my children one after another, both in the 
male and female lines.” 

There was neither male nor female issue 
surviving and the line of succession laid 
down by Bachu came to an end, The right 
of management therefore, reverted to the 
founder or te Hig heir, Mahabir Prasad 
made appropria'e provisions by which the 
mutwalliship should go to his descendante, 
male and female and Ramdulari, therefore, 
on her birth was entitled to the office. It 
was the opinionof the Judge in the Oourt 
below that that being so, the right again 
reverted to Bachu, the founder, or his heir, 
and both of them being dead, it devolved 
upon Whanukdhari Prasad Singh, who, 
unaware of his right, failed to take action. 
Onthe findings at which I have arrived, 
and in the events which have happened, a 
right would devolve upon Sia Prasad Singh. 
But again this right was. not exercised by 
him. Noone being nominated nor coming 
within the line constituted by the founder,- 
the parties in these proceedings can 
establish no right to the mutwalliship, 
The learned Judge relies upon the deed 


of gift by Kuar Sarabjit Protab Sahi-to 


Dulhin Bhagwat Kuer admitting Dulhin. 


` Bhagwat Kuer’s right as mutwa.li of this 


endowment snd making no claim to the 

office himself and also upon the fact that 

defendant No, 1l can only lay claim through 

Dhanukdharij. -Dhanukdbari did not exercise 

his powers and again, as there was nothing 

to show that Bhagwat Kuer was nominated, | 
she had no power to nominate defendant 

No. 1. 


One cf the points put forward by the 
appellant, however, is that rightly or wrongly 
Dulhin Bhagwat Kuer was in possession 
and therefore obtained a right to nominate 
by adverse possession, She, however, was 
in possession as executor of the will of her 
husband and for a limited estate also, 
This question ‘of adverse possession was 
not pleaded nor decided in the Oourt below, 
depending as it dceson questions of fact: 
such as the claim of the persons to” whom 
Ihave referred either to ncminate a line of, 
holders of the office or to claim the 
mutwalliship themselves. In my judgment 
the contention of adverse possession cannot: 
now be entertained. The learned Judge 
has disposed of the matter on the conclu’ 
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sion that none of the persons enumerated 
was entitled to hold the office of mutwalli 
of the properties endowed by Bachu, and, 
asthe claims made inthe suits were not 
Claims for appointment to the office by the 
Court, it was sufficient to hold that none of 
the claimants were entitled in these suits ta 
succeed. 

, There remain two other questions to be 
determined: firat as to the validity of the 
endowment by Dulhin Bhagwat Kuer, and 
secondly, theclaim by defendant No, 1 to 
the office of mutwalli. The Judge in the 
Court below has held that tbe endowments 
were beyond the power of Bhagwat Kuer, 
The question therefore as to the mutwalliship 
does not arise. It is obvious that if the 
Judge is right as regards the validity of 
the endowment, the second question does 
no: arise. These endowments, as I have 
already said, are of March 7, 1900, May 19, 
1905, February 10, 1906, November 3, 1913 
and June 29, 1924. Reliance was in the first 
place placzd upon the will of Mahabir 
Prasad Singh which in para. 5, after 
referring to tte dedication by Mahabir’s 
father of considereble properly to Sri 
Thakur)i installed in the temple at Ajodhyaji 


provides : 

“5: My father has dedicated considerable prop- 
erty to six Thakurji installed at the temple at 
Ajodhya for purposes of raj-bhog and charity and he 
also has executed a wakjnama. It is my wish 
also to do one or two acts of dharam to perpetuate 
my name and fame, and this is known to my both 


wives. If I fail to fulfil my desire during my: 


life-time, I authorize my wives who might survive 
to fulfil this desire of mine asset forth in para 3 
and the wag/nama, etc., which might be executed 
by them for this charitable act shall be operative 
and effectual tothe same extent as the one which 
might have been executed by myself.” 

The translation before us omits the words 
“one or two acts of dahram" which are 
taken from the translation by the Bubordi- 
nate Judge which all parties admit as cor- 
rect, Under that clause of the will (which I 
have just read) and by reason of tue general 
law it is contended that Bhagwat Kuer 
had power to make these endowments. The 
law on the subject is expressed by their 
Lordships of the Judicial Committee of the 
Privy Council in Sardar Singh v. Kunj 
Bebari Lal (19) at p. 394, thus: 

“In their Lordships’ opinion the Hindu Law re- 
Cognizes the validity of the dedication or aliena- 
tion of a small fraction of the property bya Hindu 
female for the continuous benefit ofthe soulof the 
deceased owner.” , 

Against the argament in support of the 

(19) 49 I A 383 at p. 394; 69Ind. Oas SA; AIR 
1929 P O 261: 44 A 503; 16 L W 871; 31 M LT 253; 
37 O LJ 383,44 M L J 760; 27,0 W N 653; 25 Bom. L R 
B48; 2 P WR 1983:P O) 
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validity of the endowment, it is contended 
first that the provisions of the will are too 
vague: Hanechordas Vandrawandas v. 
Parvatibai (20). The first of the documents 
of March 7, 1900, mentions no lees than 
five acts of charity, and itis contended 
that if she hed power to make the endowe 
ments of ‘fractions of the property, she had 
exhausted that power completely by some 
of the purposes for which the endowment 
was made—admittedly about one-tenth of 
the whole property being the subject of 
these endowments. Again, in the dedice- - 
tion of 1905 a statement is made “by way 
of carrying out my husband's wish” In 
this case the property endowed was of the 
value of Rs. 40,000 and it is contended that 
if this was the true purpose, the purpose 
had already been carried out by the earlier 
dedication of March 7, 1900. Furtber in 
the document of February 1906 Bhagwat 
Kuer purports to create more endowments 
on the ground that the properties already 
endowed were not sufficient to defray all 
the expenses of the temple and she denied 
that the two documenta of March 1900 and 
of May 1805 were acts by which sho carried 
ont the object of perpetuating the memory. 
of her husband. It would appsar that the 
authority, if it was the authority of her 
husband upon which she was relying, had. 
long since been exhausted, and it is 
impossible to contend that the lady was 
acting under the general rule of the Hindu 
Law which would entitle her to dedicate,a 
small fraction of the property of her huse 
band for the benefit of his soul. lt must 
be remembered her interest was limited, 
and no valid reason is put forward to 
support the transaction to which I have 
already referred quite apart from the 
document of 1913 and 1924. It is frankly 
ecoceded that the purpose of the 1913 
endowment was for a pathsala at Ajodhya . 
which she herself had inaugurated, No. 
mention is made of her husband and there- 
fore it is impossible to say that she was 
continuing to carry out the authority of her 
husband under the will. The other deed 
suffers from the same infirmity. Again in 
this transaction a property of the value of 
Rs. 40,000 was transferred, 

The Judge in the Oourt below has held that ` 
the authority in the will was vague and void 
for uncertainty and that the endowments 
were not in accordance with the authority 
such as it was, given under the will. For 
that reason it was held that the endows 

(20) 26 I. A 71; 23 B 725; I Bom, LR 607;30 W 
N 02; 7 Bar. 54 (PO), | . ; 
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ments were inoperative against the plaintiff 
in the principal action. It is not an unrea- 


sonable view held by the Subordinate Judge’ 


that the purpose of these transactions was 
to benefit defendant No. 1 Raghaba 
Surendra Sahi whom she adopted in 1908. 
In my Judgment the learned Judge was 
correct in this view. The decision on all 
these points being against the appellants 
the result is that sl] the appeals fail and 
must be dismissed with costs to the res- 
Dondents being plaintiffs Nos. l-a, 1b, 2,3 
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and 4 in the principal suit No. 38 of 1932. 
There will be two sets of hearing fees, one 
payable by the appellants in Appeals 
Nos. 62, 63, 64 and 69 of 1935 and the other 
payable by appellants in Appeals Nos, 139 
and 197 of 1935. 

Agarwala, J.—These six appeals which 
have been heard together, arise out of five 
suits which were tried together by the Sub- 
ordinate Judge of Gaya. The following 
genealogical table will explain the relatione 
ship of the principal parties :— 




















BAKHTAUR 
| 
Kand Prasad. Pama Singh Gobind Singh 
Biswanath Bulak 
i ] 
; Tirbeni Ram Yaad 
Debi Prasad 
Jagat pati Kailashpati “ Inderjit Kuer PTA 
—Hit Narain. of Sia Prasad. , 
2E Tikari. =Nauratan Kuer 
| | 
R ii Ram Kishun Ramrachya 
; i (adopted by Hit Narain.) l 
i , Ey te? a Dhanukdhari d. 
} vee 19, oe 
; =. hagwati uer 
í d. November 17, 1923 
a eR 
Lachmi Kuer Rajeshwari Kuet 
7 3 = Janardan Narain 
: ; daughter , | 8 
; - =Màharaj Kumar Gopal Saran Narain Singh 
$ - (—=Bayeeda Kħatan). 
Sri Kishen u Jugal Kishore 
d. July. 29, 1872 “d, February 9, 1874 :d July 5, 1872 
s =Ka 88 i =Anandji 
d. September 7, 1899 Mahabir ad d. August 4, 1904, 
o Jes = (1) B K 
l = | 84 = at Kuer 
wal -Rajkishori . i eptember . 
_Kuer=: a. 1937. - ; 19, 1925 
Tamkohi (8) Rupkali 
d, January 26, d. January 8, 
1913- SA 
| =] Ramdulari d. 1895, 
too. ee i 
Banjit _ Barabjit d, 1031 
“(died béfore A 6 
-~ 1884). 4 Ohatterpati 
j Pratap. 


‘Jn 1863 Inderjit ‘Kuer,- daughter of Tir» 
beni Singh and wife of Maharaj Hit Narain’ 
of Tikari, made a grant known as the 
Lakhaipore mukarrart to Bachu Singh, one 
of the three sons of Jagatpati Singh, who 
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-brothers ; 


was: one of her two brothers, At the tims 
the grantee was a member of an undivided 
Hindu family consisting of himself, his two 
Shrikishun and Jugal Kishore 
and Ramrachya Singh, one of the sons of 
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Kailaspati, brother of the grantee’s father, 
In 1&64- Ramrachya separated from Jagal- 
patis -branch of the family taking with 
him a half share of the ancestral prope? ties 
but no share in the mukarvari. Jugal 
Kishore died on July 5, 1872, and 
Srikishun on the 29th of the same month. 
Bachu, the grantee of the mukarrari, died 
on February 8, 1874, after obtaining succes- 
sion certificates empowering him to collect 
the debts due to his brothers, Jugal Kishore 
and Srikishun, respectively. Kamalbas 
Kuer, widow of Siikishun, and Rajkishori 
Kuer, one of his daughters, had not opposed 
Bachu Singh's application for a succession 
certificate in respect of the debts of 
Srikishun and received from him, the widow 
a maintenance grant, and the daughter an 
absolute gift lof certain properties. The 
application, however, so far as the debts of 
Srikishun were concerned, was opposed by 
his other daughter, Rani Ramkewal Kuer, 
and co far as the debits due to Jugal 
Kishote’s estate were concerned, by the 
latter’s widow, Anandi Kuer, They denied 


that Srikishun and Jugal Kishore were. 


joint with Bachu at the time of their deaths. 
The matter was decided in favour of 
Bachu Singh and after the latter’s death his 
son, Mahabir Prasad, made a maintenance 
grant to Anandi Kuer by a deed dated 
May 17, 1874. Rani Ramkewal Kuer, 
however, challenged the decision by institut- 


ing Title Suit No. 163 of 1880 against- 


Mahabir Prasad claiming her father’s share 
in the ancestral properties, No claim was 
then advanced with regard to the mukare 
rari properties. The suit was compromised, 
Rani Ramkewal Kuer admitting Mahabir 
Prasad’s. title and receiving three villages 
from him, Rajkishori was impléaded in 
this suit. She and Sarabjit Protap Sahi, 
bon of Rani Ramkewal Kuer, who was then 
& minor, and his elder brother, were parties 
to the compromise, In the result these 
disputes terminated in the widows of Sri- 
kishun and Jugal Kishore, and the des- 
cendants of the former, admitting that 
Srikishun and Jugal Kishore died in a state 
of jointness with Bachu -and that the 
latter’s son had succeeded to the joint 
family properties, But the Lakhaipore 
mukarrart was not the subject-matter of 
those disputes, 

Mahabir died on June 21, 1894, leaving 
two widows Bhagwat Kuer and Rupkali 
Kuer, On October 11, 189}, the latter 
gave birth toa daughter, Ramdulari Kuer, 
who died on June 3, 1895, Rupkali died 
in January. 8, 1899, Kamalbas, widow cf 
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Srikishun, died on September 9, 1899, 
Anandi Kuer, widow of Jugal Kishore, on 
August 4, 1901, and Bhagwat Kuer on 
September 19, 1925. Under the will of 
Mahabir Prasad, his estate was given to 
his widow successively for life, and his 
daughter, Ramdulari, on her birth became ‘ 
entitled to the reversionary estate. The 
various claimants to these properties are 
the parties to this litigation and the prin- 
cipal questicn on which they are at issue, 
is as to who altimately inherited the estate 
which Ramdulari obtained under the will 
of her father, Mahabir, The parties are all 
agreed that.the estate of Mahabir vested ' 
in Remdulari on her birth and that on 
ner death it passed to her mother, Rupkali 
uer. The contention of Raghava Surendra - 
Sahi and his son Hari Surendro Sahi, who 
are plaintiffs in Title Suits Noe. 40 and 41 
of 1932 and defendants in Suits Nos. 30 of 
1930 and 38 of 1932 is that on the death 
of Rupkali Kuer the estate of her daughter 
Ramdulari passed to Dhanukdhari, who 
was at that tiñe the nearest! reversioner to 
Ramdulari’s father, Mahabir, the latter’s 
senior widow, Bhagwat Kuer, being exclud» 
ed from inheriting the estate of her step- 
daughter. This contention was challenged- 
by Sia Prasad who instituted Title Suit 
No. 38 of 1932 and by Sarabjit Protap 
was the plaintiff in Title Suit No. 30 of 
19:0. Both these persons have since died, 
Sia Prasad’s widow, Nauratan Kuer, was 
substituted in his place and Sarabjit’s son 
Ohatterpatiin his place. The contention 
of the plaintiff in Title Suit No. 30 of 1930 
is that at the time of -Bhagwat Kuer's 
death he was the nearest kinsman and 
heir of Mahabir although he was a cognate 


- and not an agnatic relation. Sid Prasad’s 


claim was based on the Mitakshara text 
that cognates do not succeed until other. 


` Glasses of heirs are exhausted.: - 


As between the claim of ‘Sia Prasad, 
who instituted Title Suit No. 38 of 1932, 
and the claim of Sarabjit Pratap, who in- 
stituted Title Suit No. 30 of 1930 (and 
whose representative is the appellant in 
First Appeals Nos. 137 and 19; of 1935) 
the right to succeed to the stridhan pros 
perty of Ramdulari on the death of her 
stepmother, Bhagwat Kuer, depends on the 
question whether the claim of a remote 
agoate isto be preferred to that of a less 
Temote cognate. The parties are agreed, 
and itis clear, that in the case of a maiden, 
the heirs to her strichan are, first, her 
uterine brothers, secondly her mother, and 
thirdly, her father, After this, it is cone 
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tended by Sir: Sultan Ahmad in support 
of Sia Prasad’s claim, that the heir -to the 
deceased maiden's s‘ridhan is the same 
as the heir to her father's property. In 
support of the claim of Sarabjit Prcetap 
however, Mr. Das contends that the -next 
to the stridhan is not the father’s heirs 
buthis nearest relation. Mr. Das founds 
his contsntion on the text of Manu, Chap. 1X, 
verse 187 ; “The property of a near sapinda 
shall be that of a. near sapinda,” as ex- 
plained by. the Privy Oouncil in Ram 
Cnandra v. Venayak Venkatesh (2), at 
p. 297*, and in the commentary of Virmit- 
rodaya. The mitakshara divides sapindas, 
or blood relations, into two classes, gotraja 
sapindas and bhinna-gotra sapindae or 
bandhus,. The Privy Oouncil pointed ont 
that while thé Mitakshara uses the word 
sapinda in its wider sense to include all 
blood relations (i. e. all persons Laving 
Particles of the same body as the decessed) 
it lays down rules for the limitation of the 
sapinda relationship which confines: it to 
blood relations within seven degrees on the 
male side and five degrees on the female 
side. In Ram Chandra v. Venayak Ven- 
katesh (2), their Lordships of the Privy 


Council rejected the contention that the- 


Mitakshara usesthe word sapinda in its 
narrower sense only in relation to marriage, 
impurity and exequisl rites and not in 
relation to inheritance, They approved of 
the observations of the Full Bench in Umaid 
Bahadur v. Udai Chand (21), at p. 126, 
with referance to the meaning of sapinda 
in the Mitakshara : 

“Heving taken great pains in accurately defining 
the word ‘sapinda’in the beginning of his work, and 
having once said in clear words in the passage in 
question that ‘one ought to know that wherever the 
word sapinda is used, there exists (between the per- 
sons to whom it is applied)a connection with one 
body either immediately or by descent’, it is hardly 
reasonable to sup that the author used the word 
in another part of the work in a different sense, It 
isa well-understood rule-of construction amongst the 
sothors of the Institutesof Hindu Law, that the same 
word must be taken to have been used in one and the 


same sense throughout a work, unless the contrary is 
expresely indicated,” t 


With regard to the succession to stridhan 
TOperty, the Mitakshara cites a text of 
agnavalkya that if it be the property of 

a woman married in one of the orthodox 
forms, it will go to her daughters, and, in 
default of them, to her husband, In the 
case of a woman married in an unorthodox 
form her stridhan goes to her father and 
mother.on failure of her own issue. It is. 


(21) 60 119 at p. 126; 60 LR 500 (F B). 
-*Page of 411. A.—| a). 
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common ground that the rules relating to 
the succession to stridhan sre the same in 
the case ofa maiden who has no brothers 
anda woman married in au unorthodox 
form and dying without isaue. A text of 
Baudhayana is cited in the Mitakshara as 
regulating succession to the stridhan of a 
maiden: 

“The wealth of a deceased maiden let the uterine 
brothers themselves take ;on failure of them, it 


shall belong to the mother; or if she be dead, to the 
father.” 


Viramitrodaya, who was a commentator 
on the Mitakshara, after referring to this 
text, says: “On failure of the mother and 
father, it goes to their nearest relations.” 
The question on which the parties are at 
issue is whether .“relations” (sapinda) is 
here used iu the sense sapindas generally 
or whether itis confined to the meaning 
defined in the Mitakshara. Mr, Das cote 
traststhe word ‘sapinda’ in the commentary 
of Viramitrodaya with referenceto success- 
sion to stridhan with the term ‘gotraja 
sapinda’ used in the text of Yagnavalkya 
cited in the Mitakshara in speaking of suc- 
cession to the property of a male dying 
without issue. With regard to the latter 
Yagnavalkya’s text is : 

“The wife and the daughters also, both parents, 
brothera likewise and their sons, gentiles (gotrafas), 

tes (bandhus), a pupil and a fellow student. On 
Palaces ofthe first among these, the next in order 
is indeed heir ‘to the estate of one who depart- 
ed for heaven leaving no lineal male descendant 


(putra).” 

: The Mitakshara, Ohap. II, s, 5, after refer- 
ring to the order of succession among the 
gotrajas Bays : 

“Ift be none such, the succession devolveg on 
samanodakas, and they must be understood toreach 
the seven degrees beyond sapindas, or also as far as 
the limit of the know. and name extend. Accord- 
ingly Virhat Manu says. ‘The relation ofthe sapinda, 
ceases With the seventh person, and that of samanoda- 
kas extendsto the 14th degree, or, as some affirm, it 
reaches as faras the memory of birth and name ex- 
tends’, This is signified by gotra.” F 

Mr. Das contends that since the word 
sapinda in the Mitakshara isto be usedin 
the same sense , throughout and since in 
describing the succession to stridhan the 
word used is sapinda and not gotraja sapine 
das as in the case of succession to the 
property of a male, the author of the 
Mitakshara must be taken to have intend» 
ed to indicate that the two lines of succese 
sion were not the same, that is to say, 
whereas in the latter case gotraja sapindas 
and samanodakas have preference over 
bhinna gotra-sapindas; in the case of stridhan 
they have no such preference and the heir 
must be ascertained from among the sapine 
das generally -by applying the test of relic 


ped 
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ious efficacy. He referred to Viramitro- 
daya, Chap. V, Part 2 (Setlur), for the pur- 
pose of shewing that this writer also held 
that the lines of succession in the two cases 
are different. Ins, 9, the author explains 
that the case of 8 woman married in an 
unorthodox form, in default of issue, her 
stridhan goes first to her mother and then 
to her father, although the text mentions 
only father, Ine, 14, the author says : 

“But when there is a failure of the above-men- 
tioned heirs to a childless woman's property, Bribas- 
pati ordaing............. here follows a list of persons pro- 
nounced to be similar to a mother, whom some writers 
Gall secondary mothers); if they (secondary mothers) 
leave no isgueof the body, nor son wf a Tival wife) 
nor daughter's sons, nor their eons, the sister's son an 
the reet shall take their property.” 

It is then explained that the term ‘aurasa’ 
or igsue of the body’ includes both sons 
and daughters, and that ‘their sons’ relates 
to the terms ‘issue of the body’ and ‘son (of 
a rival wife)’ and not to the term daugh- 
ter'g son “because the son ofa daughter 
is not competent to offer oblations.” The 
author proceeds : 

“Fence on failure of heirs down to the daughter's 
gon, first the ‘aauras’ inherits, after him his sons and 
grenddons: For, it 18 proper that the succession should 

avolve on them, inasmuch as they are competent to 
In their default, the son of 
grandson (become heirs in 
under circum- 


present the pinda u.s... 
a rival wie gon and 
their order) by reason of their. being, 
stances, the giver of the pinda. ...... — ee Hence on 
failure of these, the sister's son and the reat alone; in 
spite of the sapindas, such as the father-in-law are, 
by virtue of the text (of Brihaspati) which ie not 
reconcilable in any other way, entitled to succeed, 
according to their comparative propinguity to the 
property of their mothers, sister and the rest.” 
Here, contends Mr, Vas, Viramitrodaya 
shews that the heir is to be found, by åp- 
plying the doctrine of religious efficacy to 
eapindas in general for among the ‘‘secon- 
dary sons” enumerated in the text of Bri- 


haspati até persons who ate cognates. It 
is to be remembered that, historically, until 
Yagnavalkya’s text recognized the claims 
of cognates to succeed to the property of a 
male, in default of agnates, cognates had 
no right of inheritance at all. Yaguavalkya 
having, in the case of the property of a 
male, postponed them to agnates, it is con- 
tended that Viramitrodaysa, who was come 
menting on and expleining the text of 
Yagnavalkya, intended to place them on 
the same footing as agiiates in relation to 
the property of a woman. In Ohap. UI, 
Part 1, relating to the succession to the 


property of a separated male, Viramitrodaya. 


states, in 6, 3: 

“But ım fact when. a person in whom rights vested 
dies, it is proper that the property should be inherit- 
ed by his neatrelations......—... When the owner of any 
Property is dead, then if he leaye no male issue, bie 
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property is inherited by his relations such as his 

ife, eto.” . : 
There the author is clearly referring to 
“The wife and 


relations.” 
ing to women's 
explains : 4 

“Tt goes to the mother in the first instance, and 
after her to the father, according to the principle set 
forth while explaining the term “parent” in the text 
(of Yognavalkya), “the wile and and the daughters 
also, the parents, etc.,” there being no other text 
against the application ofthat principle to the pre- 
pent case,” eat 


property 


Sir Sultan Ahmed contends that the 
citation of Yagnavalkya’s text in this con- 
text indicates that what Viramitrodaya 
meant was that cn failure of the mother, 
the father gets the property and on failure 
of the father it goes to the other persons 
mentioned in the text of Yagnavalkya in 
order there given. Apparently, the rival 
claims of a near bandhu and a more remote 
agnate to succeed to the stridhan of a 
maiden have never been directly in issue 
before, but the opposing views presented, 
respectively, by Mr. Das and Bir Sultan 
Ahmed in these appeals have been advanced 
in many reported cased and have been the 
subject of discussion by many text-book 
writers, and the View now supported by 
Mr. Das has not been accapted. The text of 
Bribaspati on which | Mr, Das Telies has 
bean cited by comimentators whose works 
are authorities in the Bombay, Madras; 
Mithila aud Benares Schools, respectively; 
but no text-book writer has accepted it in 
the sense contended for by Mr.. Das, and no 
Oourt has construed it in that sense.: see- 
Bai Kesserbai v. Hunsraj Morarji (TF 
Nanja Pulai v. Sivabhagyathachi 03), 
Kana Kammal v. Ananthamatht Ammal 
(14) Kamala Bat v, Bhagirathi Bai (15); 
Sundaram Pillai v, Ramasamia Pillai (11), 
Kamla Prasad v. Murli Manohar (22) and 
Dwarka Nath v. Sarat Chandra (4). In all 
these cases the text of Yagnavalkya with 
regard to succession to the property of a 
male was applied to the stridhan property 
of a woman and no instance has been cited 
in which that text was not applied. In. 
Nanja Pillai V. Sirabhagyathachi (13) the 
text. of the  Mitakshara (Ohap. I, 

(22) 13 Pat, 560: 152 Iud, Ons, 448,41 R 1936 
Pat. 398; 15 P LT 718; TRE 180, 
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Sec. xi, pl. 11) that on the failure of the 
husband of a woman married in an orthodox 
form the property “goes to his nearest 
kineamen (sapindas)” was under considera- 
tion. The then learned Ohief Justice said : 

“The meaning of the above text is plain; it means 
that the stridhan property of a woman married accord- 
ing to an orthodox form who has left no iseue will 
devolve on her husband, and on failure of the hus- 
band, the property will go to his sapindas in the 
order laid down inthe Mitakshara with reference to 
succession to the property of a male. -That is to aay, 

“we have to ascertain the person who would succead to 
the ptoperty as the nearest sapinda of the husband if 
the property belonged to him. And that is the inter- 
pretation which has been placéd upon the text when- 
ever it has had to be considered." ` 

This view waa reiterated in Kana 
Kammal v. Ananthamathi Ammal (14) 
where the learned Judges after citing the 

ssage quoted above, went on to say: 

“No authority has been quoted for the suggestions 
of the learned vakil for appellant that the term 
sapinda in Mitakshara, Chap, II, s. 11, pl. 11, should 
be underatood in a different sense to that in which 
it would be used in reference to inheritance from a 


male. 

Again Phillips, J. in Sundaram Pillai v. 
Ramasamia Pillai (17), at p. 33* said : 

‘Tamunableto accept the contention based onthe 
single sentence of the judgment in Kamala Bai v, 
Bhagirathi Bai (15), that the father’s sapindas ina 
case when the property of a female ig concerned, are 
different to the sepindas in the case of a male's pro- 
perty. In theabsence of any rule to the contrary, the 
sapindas must always be the same.” 

The true construction of the text of 


Brihaspati was decided by the Privy Couns. 


cilin Bat Kesserbai v. Hunsraj Morarji (7) 
in which it was held that the text is merely 
illustrative, enumerating some of the heirs 
entitled to succeed to the stridhan of a 
woman on failure of her husband, in the 
case of a woman married in an orthodox 
form, and of her father, in the case of a 
woman married, in an unorthodox form, 
and that the order of succession is not 
indicated in that, text. Mr. Das does not 
accept that decision as authority for the 
proposition that the proper order, in the 
case of succession to the stridhan property 
ofa woman is the same as in the case of 
the property of a male. He relies on the 
fact that the claim which the Privy Council 
upheld in that case was the claim of a 
co-widow and he contends that even on the 
view which he has presented, the co-widow 
would exclude all other sapinda because 
she is the nearest sapinda of her deceased 
husband, He referred to s. 15 of Part 2 
of Ohap. V of Viramitrodaya (Setlur) as 
auhority supporting the co-widow’s rights. 
In that section the author is commenting 
on Manu's text disinheriting woman and 
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mentions that the only exception is in 
favour of those women “whose right of 
succession has been expressly mentioned 
in texts such as 'The...... wife and the 
daughters, also, ete." Mr. Dis admits that 
the author is actually applying the text of 
Yagnavalkya to stridhan, for he relies on 
8,15 to defeat the ciaim of Dhanukdhari to 
succeed in preference to Bhagwat Kuer, the, 
stepmother of Ramdalari, but he contends 
that in para, 15 Viramitrodaya has not 
applied to stridhan the whole of Yagnac 
valkya’s text relating to the property of a 
male but only a part of it namely “the wife 
and the daughters also,” It is true that 
the text is being cited merely to illustrate 
the rule that only specially mentioned 
women have a right toinherit and there- 
fore in a 15 the commentator cannot be 
held to have cited it for anything more, than 
in support of the claims of certain women. 
In s. 9, however, the same commentator 
cites the same text of Yagnavalkya in dis- 
Cussing succession to the proparty of a 
childless woman married in an unorthodox 
form, In guch a case, according to the 
Mitakshara the property goes “to the father.” 
In s. 9 Viramitrodaya explains that by 
“father” is here meant parents and goes 
on! 

‘Amongst them also, it goes to the mother in the 
firat instance, and after her to the father, according 
to the principle set forth above while explaining the 
term ‘parents’ in the text ‘the wife and the daughters 
also, the parents, etc., there being no other text 
against the application of that principle for the pre- 
Bent case.” 

Mr. Das’s comment on the fact that 
Yagnavalkya’s text is quoted in this con- 
text ia that it is an instance in which 
Viramitrodaya has cited in support of his 
own conclusions a text which is inapt for 
that purpose and therefore that it should 
not be read as incorporating into Vira- 
mitrodaya's discussion of the succession to 
a maiden’s properiy; Yagnavalkya's rule 
regarding succession to the property ofa 
male. That, however, is not the view taken 
by Kamalakarain his Vivada Tandava or 
by other commentators. Discussing succese 
sion to the stridhan of a woman married 
in an orthodox form Kamalkara says : 

“Tn default of husband the estate is obtained by his 
near relation belonging with ‘the lawfully wedded 


wife andthe daughter, etc,’ as prescribed by the 
text of Yagnavalkya in therule about succession to 


a sonless man.” 

By this passage it has been generally 
understood that in Kamalkara's view the 
succession to stridhan, in default of 
husband in the case of a woman married 
in an orthodox form, and in default of 
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father in other. case, was that the heirs of 
the husband or father succeeded in the 
order laid down in Yagnava)kya’s text relate 
ing to succession to the property of a male. 

West and Buhler (Edn. 4, p, 485).say : 

“The opinion (of Kamalakara) seems to be based on 
aconsideration that, as the sapindas inherit only 
through the husband, they virtually succeed to pro- 
perty coming from him, and that consequently they 
must inherit in the order prescribed for the succession 
to a male’s estate,” 

They then refer to the view now pree 
sented by Mr, Das and contione : 

: “But, the identity of the wife with- her husband 
being accepted asa leading principle of the Mitak- 
shara, the rule seems on the whole consonant with it, 
whereby precedence in heritable relation tohim gives 
a like precedence and order of succession to hia widow. 
Such appears to be the rule, too, which custom has 
preferred in this part, of India.” 

See aleo Vyavastha Chandrika (Shyama 
Oharan Sarkar, Vol 2 p. 639). Sir Gooroo- 
dass Banerjee in his Tagore Law Lectures 
on the Hindu Law of Marriage and Stri- 
dban (9th Leclure, Edn. 4, pp. 383, 389) 
refers to the discussion of the subject by 
West and Buhler and says: 

“Tn this conflict of authority if is not easy to say 
which view is correct. But Kamalakara’s opinion {s 
entitled to be followed as authority in the Benares 
School when it is not in conflict with that of any 

higher authority ; and in the present instance, the 
rule based upon his opinion hag the further recom- 
mendaticn of being simple, as it makes the order of 
successionto stridhan correspond, after a certain 


point, to that, to that appealable to a man’s pro- 
perty. 1 
Another eminent Hindu Jurist, Gopal- 
chandra Sarkar Sastri (Bindu Law, Edn. 6, 
pp. 730, 731) after citing Viramitrodava’s 
comment on Baudhayana’s text .... “On 
the failure of the mother and the father, it 
gces to their nearest relations” says : 
` “Tt seeme that a maiden's status is similar to that 
of a woman married in a disapproved form of marriage, 
both being under the patria potestas of their father. 
The term ‘their nearest relations’ must be the father's 
relations, in the first instance inasmuch as they are 
-also the mother’s relations, so the term is not to be 
+ used dirtributively ; and in default of such relations, 
the relations of the mother alone become heirs... .. ..... 
~ Tt shonld be noticed that the nearness or propinguty 
-is the principle on which the order of succesgion is 
. worked out in the Mitakshara, hence the relations are 


to take a woman's property in the same order in 
which they would bscome heirs to her husband or 
father or mother.” 


Mr, Das’ comment on these writers is 
that they all ‘misunderstood the text of 
Kamalakara because they made themis- 
take of directing their attention to one 
passage of his work and failed to notice 
what he said later on, and that to accept 
their view is to give samanodakas prefer- 
ence over bandhus which, he contends, 
is directly contrary tothe Mitakshara rule 
that the heir to maiden’s stridhan ia to be 
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looked for among the sapindas in the sensè! 
in which that word is defined in ‘the 
Mitakshara, His contention is that Kamala- 
kara’s final conclusion is that in default of 
husband or father, the heir isto be found 
by applying the doctrine of religious 
efficacy to the sapindas generally without 
reference to the particular class of sapindas 
to which they may belong. Itis a startl- 
ing suggestion that so many eminent 
Sanskrit scholars und jurists should havé 
miss°d what is so obvious to Mr. Das. 
in Dwarka Nath v. Sarat Chandira (4) the 
question of succession to the stridhan of 
a woman married in au unorthodox form 
was considered and although the issue 
did not arise between a cognate and an 
agnato, the texts relevant to the latter point 
were fully discussed by Ohatterjea, J., wh 
said: i > 
“So that, according to Kamalakara, the nearness 
of kingmen in the rule laid down in the Mitakshara js 
to be determined according to the well-known text of 


Yagnavalkya relating to the succession to male owner 
dying without issue.” 


Ths decision in this case was followed 
in Nanja Pillai v. Sivabhagyathacht (13) 
which has already been referred to. In this 
state of judicisl dicta and the comments of 
the learned Sanskrit scholars and jurists, I 
have no hesitaticn in rejecting the contene 
tion of Mr, Das in support of the claim, 
that Sarabjit is to be preferred as an heir 
to Mahabir in preference to Bia Prasad. 
Even if the texts and commentaries are 
capable of being construed in the sense for 
which he contenda, I should hesitate to. 
adopt that construction for it would inevit- 
ably have the effect of upsetting titles long 
founded on the contrary view. : 

Certain: other facts must now be state 
in order to understand the claims of 
Raghava Surendra and his s:n, who are the 
appellants in the principal appeal (First 
Appeal No. 69 of 1935, arising out of Title 
Suit No. 38 of 1932). By an ekrarnama-. of 


February 12, 1906, Bhagwat Kuer proclaim- 


ed that she had adopted Raghava Surendra. 
Bahi as scn to her deceased husband, 
Thereupon, on February 4, 1907, Dhanuke 
dhari Singh, son of Ramrachya, executed 
a cale deed in favour of Ambica Prasad 
Singh of Tikari purporting to convey a 
two thirds share of- the Lakhaipore mukar- 
rari and a 2 annas 8 pies share of certain 
of the ancestral properties. The-~.aale 
deed recited that the Lakhaipore mukarraré 
had belonged jointly to Srikieshun, Bachu 
and Jugal Kishore and that they had sepa- 
rated from.each other; that on the death 
of the widows of Srikishtn and Jugal 
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Kishore the shares of the two latter had 
devolved on Dhanukdhari, who on the 
death of Ramdulari, also inherited the 
estate left her by Mahabir Prasad, and 
that in order to raise money to finance 
litigation for the purpose of recovering 
the properties from Mahebir's widow, 
Bhagwat Kuer, who was in illegal posses- 
sion of them, the vendor was obliged to 
sell the shares of Jugal Kishore and 
Bachu in the mukarrari, amounting to 
twosthirds, and the half share of Jugal 
Kishore in the other properties. The vendor 
and the vendee then institated three suite. 
Title Suit No. 198 of 1907 was to recover 
the one-third share of Bachu which devolv- 
ed on his son Mahabir; Title Suit No. 199 
of 1807 was to recover the one-third share 
of Jugal Kishore, and Title Suit No. 200 
of 1907 was to obtain a declaration that 
the adoption of Raghava Sahi was invalid. 
The last suit succeeded. The other two 
were finally dismissed by the Privy Coun- 
cil in 1919. 

In the meantime, Sarabjit Protap, son 
of Rani Ramkewal Kuer, instituted Title 
Suit No. 153 of 1911 to recover the one- 
third share of his maternal grand-father 
Srikishun although he and his brother had 
signed the compromise entered into by 
his mother which admitted that Srikishun 
had died in estate of jointness with his 
brothers. While the suit was pending in 
appeal to the Privy Council, the parties 
entered into what they called a family 
arrangement, for the purpose of settling 
their disputes. The arrangement is evi- 
denced by three deeds. By the first, dated 
January 8, 192], Bhagwat Kuer purported 
to release the onesthird share of Srikishun 
in favour of the latter's daughter Rajkishori. 
By the second deed, dated January 9, 
1921, Rajkishori purported to surrender 
this one-third share to Sarabjit Protap, 
son of her sister, Rani Ramkewal Kuer. 
By the third deed, dated January 10, 1921, 

arabjit Protap purported to transfer to 

hagwat Kuer absolutely, by way of gift, 
most of the properties included in the one- 
third share. One of the properties, howe 
ever, was given to Rajkishori and the 
remainder wre retained by Sarabjit 
Protap himself, Dhanukdhari died on 
March 19, 1923, and his widow on Novem- 
ber 12 in the same year. 
> While an application by Bhagwat Kuer 
for mesne profits against the plaintiffe 
of Suit No. 199 of 1907 was pending, 8 
<: compromise was arrived at on February 
10, 1924, between Bhagwat Kuer on one 
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s'de and Ambica Prasad Singh and his son, 
Maharaj Kumar Gopal Saran Narain 
Ringh to whom he had made a gift of the 
twortbird share in the mukarrart properties 
purchased from Dhanukdhari on February 
8, 1907, on the other side. Ambica Prasad 
and his son executed a kobala in favour 
of Bhagwat Kuer by which they sold to 
her their rights in the two-third share, 
except nine villages, and Bhagwat Kuer 
executed a kobala in favour of the 
Maharaj Kumarin respect of the one-third 
share of the aforesaid nine villages and a 
deed of surrender in respect of the remaine 
ing twce-third shares. On July 2, 1924, 
Bhagwat Kuer made a gift of 52 villages 
out of the two-thirds share to Hari Surendro 
Sahi, son of Raghava Surendra Sahi. She 
died on September 19, 1925. Lachmi 
Kuer, a daughter of Dhanukdhari, was 
then recorded in Register D as proprietress 
in respect cfsome of the ancestral propere 
ties. Asaresult of dispute with respect 
to the Gaya properties, all the latter were 
attached by the District Magistrate under 
s. 146, Criminal Procedure Oode. 

With regard to the two-thirds share 
which Dhanukdhari purported to sell in 
1907 and which the vendee conveyed to 
Bhagwat Kuer, it is necessary for there 
appellants to establish that the estate of 
Ramdulari was inherited by Dhanukdhari 
and not by her stepmother Bhagwat 
Kver. Itis contended that a stepmother 
never, in any circumstances, inherits the 
gtridhan property of her stepdaughter. In 
support of this proposition reference was 
made to three cases, none of which, however, 
is directlyin point, In Jullessur Kooer v. 
Uggur Roy (23) the rival claimants were 
the gotraja sapindas and the sister of the 
last male owner, respectively. The claim 
of the sister was rejected on the ground 
that she is not one ofthe heirs enumerate 
ed in the Mitakshara. In Tahaldai Kumr 
v. Gaya Prasad Sahu (24) the rival claim- 
ants to the estates of two deceased 
brothers were their father’s sister's 808 
and their stepmother, respectively. The 
latter’s claim was disallowed. The third 
case is Ramanand v. Surgiani (23) in which 
it was held that a stepmother, not 
being one of the females expressly named 
in the Mitakghara and not being included 
under the term “mother” in Ohap. II, s. 3, 
cannot inherit from her deceased step-son, 


(23) 9 O 725;120 LR 460. 
(24) 37 O 814; 5 Ind, Oaa. 135; 11 OLJ 538; 140 


W N 443, 
(35) 16 A 831; A W N 1894, 47. 


200° 


The point which falls for decision in 
these appeals, namely, the right to inherit 
stridhan property was considered in 
Kamala Bai v. Bhagiiatht Bat (15) and 
decided in favourof the stepmother. There 
the contest was between the maternal 
aunt and the stepmother of a deceased 
maiden. The avnt’s claim was disallowed. 
It is true that this case arose in the 
Madras Presidency but we have not been 
referred to any authority holding that in 
respect cf stridhan - property, the Hindu 
Law of inheritance as administered in this 
Province differs from that of Madras, It 
was, however, contended that the Madras 
case did not refer to the text of Viramit- 
rodaya relating to succession to the 
stridhan of an unmarried girl. It is 
argued that when the succession to stridhan 
has been traced as far asthe father of a 
deceased maiden, the property then passes 
to the heirs of the father as if it were the 
property of a male. Accordingly, it is con- 
tended, it cannot be inherited bya female 
agnatic relation, unless she be one of those 
expressly mentioned as heirs of a male 
and a stepmother is not so mentioned, 
But in discussing succession to stridhan. 
Viramitrcdaya (Setlur, Chap. V, Part 2, 
8. 15) expressly introduces the text of 
Yagnavalkys: “The wife, andthe daugh- 
ters also, both parents brothers’ likewise, 
and their sons......" a8 an instance of 
certain women being specifically men- 
tioned as heirs and there seems to be no 
reason why this particular text should 
have been cited in that context if at least 
the relevant portions of it were not to 
apply.to the stridhan; that is to Bay, if it 
“were not cited as an instance of certain 
women being heirs to stridhan. Bhagwat 
‘Kuer was the wife of Mahabir, the father 
of Ramdulari, and bence is mentioned in 
Viramitrodaya’ as one of the heirs. The 
claim of Raghava Surendra Sahi and his 
son, 80 far as it is based on Dianukdhari’s 
Tight of inheritance, therefore fails. This 
dispores of their caim to the twcethird 
share which was the subject-matter of 
Dhanukhdari's sale to Ambica Prasad Singh, 
which was subsequently purchased from 
the latter's son by Bhagwat Kuer from 
whom the appellants claim. 

With regard to the one-third share which 
belonged to Sri Kishun,* these same 
claimants make an alternative case. They 
contend that in the litigation initiated by 
Dhanukdhari in 1907 which was determined 
in the Privy Council in 1919, it was decided 
that each of the three brothers, Srikiehun, 
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Bachu and Jugal Kishore separated, and 
that each had a one-third share in the. 
Property ;1that Bhagwat Kuer put Srikishun'g, 
daughter Rajkishori in possession by the 
deed of release of January 8, 1921; that. 
Rajkishori surrendered it to Srikishun’s 
grandson. Sarabjit Protap on January 
9, 1921, and that the latter conveyed it 
absolutely to Bhagwat Kner from whom 
the appellants obtained it by a deed of gift 
on January 10,1921, Tt is argued that the 
decision of the litigation of 1907 operates 
as resjudicata as to Srikishun’s right to 
one-third of the mukarrat. Tke trangace 
tion of 1921 were relied upon as a family 
arrangement by which were settled the 
disputes between Bhagwat Kuer on the one 
hand-and those interested in the estate of 
Srikishun on tte other, 

The Subordinate Judge overruled the 
plea of res judicata and held that the 
mukarrarit grant was to Bachu alone, that 
there was no real dispute to be settled in 
1921 and that if such a dispute existed, the 
settlement was not bona fide for the proe 
tection of the estate of which Bhagwat 
Kuer was in possession as a life tenant, 
but a device to convert her life interest in 
the one-third share into an absolute estate 
for the purpose of enabling her to convey 
it to Raghava Surendra Sahi. It was not 
contended that the Subordinate Judge's 
finding that the mukarrarit was granted to 
Bachu alone is wrong in so far as it is based 
on tLe evidence in this case. The finding 
was at first challenged on the ground that 
the matter was concluded by the decision 
in the litigation of 1907 anda considerable 
amount of time was taken in discussin 
this question, both by the appellants aid 
tke respondents. In his reply, however, 
Dr. Dwarka Nath Mitter, the learned Advo- 
cate for the appellants in F. A, 69 of 1935, 
slated that he accepted the conclusion of 
the Subordinate Judge on the question of 
res judicata and alsohis finding that the 
transacticns of 1921 did not amount to a 
family arrangement by way of settlement 
of a dispute. 

The next question is as to the validity of 
endowments made by Bhagwat Kuer, 
They were all challenged both by Sia 
Prasad and Sarabjis Protap and by Lachmi 
Kuer, a daughter of Dhanukdhari Prasad. 
Raghava Surendra claimed them to be 
valid. With regard to two deeds of 
endowment executed in 190) and 1906, 
respectively, be sought fora declaration of 
their validity in Title Suit No. 41 of 1932, 
In 1873 Bachu Singh conveyed six Villages 
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out of the.Lakhaipore mukarrart to the 
deities installed by him in a temple at 
Ajodhya to whom he also _ assigned 
Rs. 40,000 owing to him by debtors, After 
his death this money was re-paid by the 
debtors to Bachu Singh's son, Mahabir, who, 
however, instead of handing it to the shebait 
of the temple, conveyed anotherrsix of the 
mukarrart villages to the deities in lieu 
of it. The validity of there endowments ig 
not in questicn.-.In 1900, after the death 
of Mahabir, his widow, Bhagwat Kuer, 
purporting to act under his will, conveyed 
certain properties valued at Rs. 60,000 for 
the maintenance of a Sanskrit School at 
Ajodhya and a temple at Ohapra. In 1905 
she dedicated other properties valued at 
Rs. 40,000 to a temple which she herself 
founded at Ajodhya. Further properties 
valued at Ra. 32,000 were dedicated to tbis 
temple in 1906 and to the school in 1913. 
On June 19, 1924, Bhagwat Kuer dedicated 
to the temple at Chapra her deceased 
husband’s residential house at Ohapra with 
the outhouses and lend appurtenant to it 
valued at Rs. 40,000 as'a residence for the 
mutwalli of the endowed properties, She 
herself was the mutwalli at the time. The 
deed stated that on her death Raghava 
Surendra, and after him Hari Surendra, 
would be the mutwalli. The relevant 
portions of Mahabir’s will are as follows: 

“1, I have two wives. If by the grace of God one 
or both of them get issues, they shall, on my death, 


enter into possesaion and occupation of all my mov- 
able and immovable properties, ancestral aswell as 


acquired, so that the name of my ancestors may be, 


perpetuated and the expenses on charity and temple, 
eto., which have been met from the time of any 
ancestors down to the present time, as well, as the 
expenses thereon to be provided for by me hereafter 
may continue to be defrayed exactly in the same 
Manner as has (hitherto) been done, so that charit- 
able acts may continue to be done in the family. 

2. If my children are minora at the time of my 
.death, the senior wife and on her death the janior 
wife who are both very intelligent, possessed of ad- 
ministrative ability and pious, shall act as their 

ian till they attain majority, and manage the 

estate, giving training tothe boys, and carry out the 

orders of the hakime for the time being. 
* * kal + * * * k 

5. My father has dedicated considerable property 
to Bri Thakurji installed at the temple at Ajodhya 
for purposes} of rajbhog and charity and he has also 
executed awag/nama. It is my wieh also to do one 
or twoacts of dharmto perpetuate my name and fame, 
and this is known tomy wives. If [fail to fulfil my 
desire during my lifetime, I authorize my wives who 
might survive to fulfil this desire of mine as set forth 
in para, 2,and the wag/nama which might be execut- 
ed by them, for this charitable act shall be operative 
and effectual to the same extent as the one which 
might have been executed by mysellf.........”. 


The reference in para. 5 fo ‘para, 2 
is apparently a mistake. It seems that 
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para. 1 was meant. The phrase “one or 
two acts of dharm" is taken from the 
translation. of the will by the learned 
Subordinate Judge which is admittedly 
„accurate. In Ranchordas Vandrawandas v. 
Parvatibat (20), at p. 80* the Privy Council 
held that a bequest for dharm was too 
vague and uncertain to be given effect 
to. In Vaidayanatha Aiyar v. Swaminatha 
Ayyar (26), on the other hand, the charity 
to be benefitted was a chattram, a 
known and certain charity. It was con- 
tended in the present case that the 
phrase ‘known to my wife’ explains and 
amplifies the phrase “one or two acts of 
dharm.” The acts of dharm are indicated 
with sufficient certainty to be enforced. 
The learned Subordinate Judge has found 
that there is no reliable evidence as to 
what, if any, were the acts of dharm 
which the testator had communicated to 
his wives and nothing has been said in 
these appeals which leads me to reject his 
conclusion on this point. 

Apart from the will, however, it is contend- 
ed that Bhagwat Kuer had power under the 
Hindu Law to dedicate a portion of her huse 
band’s estate to religious and charitable 
objects. That a window has such a 
power is not contested but the widow's 
act must be reasonable, having regard 
to the value of the estate, and its object 
must be such as according to the notions 
prevalent in Hindu society conduce to the 
spiritual benefit of her husband: see Lal 
Ram Singh v. Deputy Commissioner of 
Partabgarh (27). The value of the dedicate 
ed properties according to the deeds ig 
Rs, 3,72,000. In the courge of the argument 
Dr. Mitter in supporting the dedications 
admitted that they amounted to a tenth of 
the estate. The object of the endowments 
has been found by the learned Sutordinate 
Judge to be for the material benefit of 
Raghava Surendra and, if any spiritual 
benefit wasin view, it was the spiritual benefit 
of Bhagwat Kuer herself, This circum- 
stance of the case support the conclusion 
arrived at by the Subordinate Judge. She 
first atlempted to adopt Raghava Surendra 
as the son of her deceased husband. When 

(96) 511 A 282; 83 Ind. Oas. 804; AIR 19% P'O 
991; 4T M 884: 47 ML J361, 35 ML T 189; (1934 
M WN 744; 100 & A LR 1076; 26 Bom, L 
1121; 20 L W 803; 22 A L J 983; 40 O LJ 454; 39 
O W N 154; 26 PL Rl; LR6 A (PO) 17:10 W 
N 817 (PO. i 

(27) 45 A 596; 76 Ind. Oas 922; AIR1993P O 
160; 50 I A 265: 26 O O 257; (1923) MWN 591; 9 
O& ALR 746; 21A LJ 777; 33 M L T355; 10 
O LJ 518;47 M LJ 260; 29 O WN 86 (PO). 
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thie failed, she conveyed part of the estate 
to him and the balance, except the dedicated 
properties, tobis son. She appointed tim 
ae mutwalli of all] the dedicated properties 
and even put him in possession of the 
family residential house. None of the 
dedications was for the benefit of the deily 
installed by her husbard’s father at Ajodhya. 
In this respect the facts are similar to those 
in Ram Kawal Singh v. Ram Kishore Das 
(28) where a widow alienated a part of 
her deceased hashand's estate for the 
mainienance of a deitv which had not been 
installed by him and the dedication was 
found to be prima facie for ihe widow's 
own spiritual benefit and not that cf her 
husband. Mr, Das who challenged the 
dedications on bebalf of Sarabjit Protap, 
contended that under the Hindu Law a 
woman in possession of a life estate is 
entitled to dedicate part of the estete for 
the spiritual benefit of the last full owner 
only and therefore in the present case all 
alienations not for the spiritual benefit of 
Ramdulari are void. He relied on an 
observation of their Lordships of the Privy 
Council in Sardar Singh v. Kunj Behart 
Lal (19). at p. 394*: 

“In their Lordships’ opinion the Hindu Law 
recognizes the validity of the dedication or aliena- 
tion of a small portion of the property ofa Hindu 


female for the continuous benefit of the deceased 
owner.” 


In that case the deceased owner was 
a male, It is not necessary to discuss 
this aspect of the matter because in my 
view of the facta the alienations of Bhagwat 
Kuer were intended neither for the spiritual 
henefit of Ramdnulari Kuer nor Mahabir. 
For the same reason it is not necessary 
to discues further the validity of the provi- 
sions of the will under which Bhagwat 
Kuer purported to act although it was con- 
tended that Mahabir having bequeathed a 
vested zamindari to Ramdulari the subse- 
quent provision empowering the widows 
-to use a part of the estate for acts of 
dharm were void. In the result, therefore, 
the only dedications of Bhagwat Kauer 
which can be held to be valid are ihose 
-f her own stridhan properties. Of these 
latter, she appointed Raghava Surendra 
the mutwalli and her right to do so is 
not challenged. With regard, however, to 
the endowments made by Bachu Singh and 
the six villages transferred to the temple 
at Ajodhya by Mahabir, the right to the 
mutwellishitp was claimed in the suits by 
Nauratan Kuer, widow of Sia Prasad, 

(28) 22 0 508. 
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Sarabjit Pratap, Lachmi Kuer, daughter of 
Dhanukdhari and Raghava Surendra, The 
Subordinate Judge rejected the c'aims of 
all of them and only the lastementioned 
appeals. His claim is based on a deed of 
management of ali the dedicated properties 
executed by Bhagwat Kuer in his favour 
en September & 1994, on the strength of 
which he succeeded in having himself 
recorded in Register D as mutwalli, In the 
deed of endowment executed by Bachu 
Singh in 1873, he appointed himself a4 the 
first mutwallt and his son Mahabir as his 
successor and confined the succession 
thereafter to the eldest and worthy son 
of his own descendants, male or female. 
The male line of Bachu Singh terminated 
with the death of Mahabir and the latter's 
only daughter, Ramdulari. died when only 
a few months old. The line of succession 
laid down by the founder of the endow- 
ment having thus come to an end and the 
founder having died, the right of mange- 
ment reverted tothe latter's heir, Mababir. 
The latter, by his will, provided that 
the mutwalliship should go to his descende 
ants. male or female, and therefore it passed 
to Ramdulari. On her death it again 
reverted to tke founder's heir, who at that 
time was Dhanukdhari. Dhanukdbari never 
assumed the duties of the office or nominated 
a successor. On Dhanukdhari’s death the 
founder's next heir was Sia Prasad, who also 
failed to nominate a successor. None of 
the claimants is a descendant of the 
«founder or his son and none of them 
has been nominated by any heir of the 
founder. The same applies to Bhagwat 
Kuer. She was not the legally constituted 
mutwalli and had no power to nominate 
a successor. Her appointment of Raghava 
Surendra is, therefore, inoperative. It was 
contended that Bhagwat Kuer acquired a 
title to the office of mutwalli by adverse 
possession. The argument is that on tbe 
death of Ramdulari the mutwalliship 
devolved on Dhanukdhari but Bhagwat 
Kuer remained in possession for more than 
twelve years before app2rinting Raghava 
Surendra. Nosuch case was made in the 
pleadings or atthe trial. She took over the 
mangement of the dedicated properties as 
executrix of her husband’s will and there 
is no indication in the evidence that on the 
death of Ramdulari she asserted a title to 
the mutwalliship hostile to the legal 
claimant. I agree that all the appeals be 
dismiased with costs as proposed. 
a. i Appeals dismissed, 
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“Bombay. Prevention of Gambling Act (IV of 1887), 
88. 4,5, 6—Bovidance of bogus punters—Valua of— 
tatements of Police long after eavent—Valus of— 
Finding of marked coins and slip of paper with 
figures, when suficient Jor conviction—Warrant in 
name of Sub-Inspector—Arrest by constable, Sub- 
Inspector being nearby—I} vitiates warrant, 
. The bogus punters are usually very unsatiefac- 
tory witnesses. It does not much matter whether 
they are called accomplices or spies or Police 
agents. No doubt, it is very difficult to get better 
evidence and the Police may have to make use of 
such people, and if their evidence is corroborated 
and fita in reasonably well with the prosecution case, 
the Court may be justified in relying on it. But 
if the punter is called as a witness and does not 
support the prosecution case, it ia obviously worse 
than if he was not called at all. [p. £01, col. 2] 
. The Court cannot possibly be expected to rely 
‘on the mere statements af the Polica Offcara long 
after the event without any independent corrobora- 
tion [p. 205, col. 1.) 
: The mere fact of the finding of the marked coins 
and the slip of paper with figures on it in the 
„Toom is sufficient to justify theconvistion only if 
-the evidence makes it perfectly lear that these 
articles were instruments of gaming. [ibid] 
- “Where a warrant ig in the name of a Sub-Inspec- 
, tor and heis present near the room used for 
“gambling purposes but the accused is actually 
‘arrested by his ‘constable who had already entered 
` the room, the irregularity is not such as would 
.vitiate the warrant or the proceedings in any way. 
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Jairam Mahadev, a bogus Punter, and in- 
stracted him to lay bets on certain figures 
at the place of the accused. The Sub-Ins« 
pector and the punter and some constables 
then proceeded to the chawl. Tne punter 
was sent upstairs with one of the Police 
constables and the Sub-Inspector waited 
below. After a few minutes the punter 
returned and said that the bet was laid. 
The Sub-Inspector then went upstairs and 
found the appellant and another Person 
who was accused No. 2 in the case, in room 
No, 25. It appears that. befcre the Bube 
Inspector entered theronm, the Police oon- 
stable, who had gone up with the punter 
had entered it and arrested the appellant 
who, according to him, was writing some- 
thing on apiece cf paper. A ranchnama 
appears to have been made in the presence 
of panchaa, but they have not been exa- 
mined a3 witnesses. According to the eyi- 
dence ot the Sub-Inspector, the following 
things were found in the rom. The other 
accused had seven annas anda pencil with 
him. In the corner where'the appellant wag 
standing, on a shelf there were several 
coins, inclndiag the marked coins, and also 
a small slip of paper with some figures and 
names written in pencil in the Marathi 
language. The last figures appearing on this 
piece of papér are figure 5, Zand 9, which, 
according to the Sub Inspector, are the 
figures on which the punter was told to 
bet. There is alsoa name which may pose 
sibly correspond with the first part of the 
Dame of the punter but is hardly legible. 
There is some inconsistency between the 
evidence of the Sub-Inspector and that of 


` the constable with regard to this piece of 


paper. The constable says that when he 
entered the room, the appellant crumpled 
up the piece of paper and threw it on 
tbe floor. The Sub-Inspector says, on the 
o.her nand, that it was found on the shelf, 
The failure to examine the panchas and to 
produce independent evidence as to what 


was found at the raid is'a serious omission 
in this case for reasons which will appear 
in & moment. 


appeal by one Baptist De Souza who has 
, been convicted of offences under es. 4 (a) and 
_ 0, Bombay Prevention of Gambling Act. The 


. appellant, who has described himself as a 
motor mechanir, lives in room No. 25 in 
„Bombay Development Department Chawl 
No. 17 at Worii. Sub-Inspector Tonpe of 
the Delisle Road Police Station, having 
. Treason to suspect that he waa using this 
“room for gambling purposes, obtained a 
warrant for the search of the premises. He 
then followed the prccedure which has 
come tothe common form in these cases. 
He marked some coins, gave them to one 


- A point has been taken on behalf of the 
appellant that the proceedings were irregue 
lar because the warrant was in the name of 
the Sub-Inspector; it was he who was emo 
powered to enter the room, and before he 
did so, one of his constables had already 
entered and arrested the accused. But if 
cannot be suggested that the Sub-Inspector 
is required to arrest everybody with his 
own hand. If he had not been present at 
all, there might have been something in the 
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point. But as he was present, although not 
actually onthe first floor, where the: room 
is situated,and as he himself entered the 
room almost immediately afterwards, we 
do not think itcan possibly be argued that 
the irregularity, such as it was, vitiates the 
warrant or the proceedings in any way. If 
this werethe only pointin this case, we 
would have no difficulty in confirming the 
conviction, 

There is, however, a serious, and, in our 
opinion, a vital defect in the prosecution 
ease. The evidence produced for the prose- 
cution is completely inconsistent as to the 
place where the alleged gaming took place 
and as to the person with whom it took 
place, The punter has deposed that he laid 
his bet on the figures 5, 9 and 2in the 
Piseage on the first floor and not in any 
room and that he laid his bet with a fat 
Obristian. The appellant isa Ohristian, 
but hə is not fat, and the punter has 
expressly stated that he did not lay his bet 
with him. The other accused was not a 
Christian. The evidence of the Police cone 
stable who entered the room before the 
Sub-Inspector is that the punter entered 
the room and laid his bet with the appel- 
lant who was inside the room. In the course 
of hisevidence this witness has stated that 
he actually saw the punter giving money 
to the accused, i e. the appellant. He er- 
plained that by saying that he meant that 
he heard the jingling noise of the coins ag 
they fell into the appellant's hand. Then 
he went on to say that the punter wag 
counting out the coins to the appellant and 
then he saw them. The Magistrate went to 
view tke scene of offence with Counsel in 
the case-and it appears from his inspection 
notes that it was not possible for the con- 
stable to see anything of what happened 
inside from the place a ee he was. 

It appears from the judgment that the 
Magistrate did not believe the punter and 
in effect he has discarded his evidence, If 
that is done, the question obviously arises 
whether there is sufficient evidence to 
justify the conviction of the accused. It is 
clear that the Police cannot have it both 
ways. These bogus punters are usuall y very 
unsatisfactory witnesses, It does not much 
matter whether they are called accom plices 
or spies or Police agents. They are usually 
without employment or business of any 
kind. The punter in this case says that he 
is amillhand, but he admits that he has 
been without work for seven or eight months, 
on account of illness, as he says. In fact 
they are usually rather disreputable people. 
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No doubt, itis very difficult to get better 
evidence and the Police may have to makè 
use of such people, and if their evidence if 
corrobora'ed and fits in reasonably well 
with the prosecution case, the Oourt may 
be justified in relying on it. But if the 
punter is called as a witness and does not 
eupport the prosecution case, it is obviously 
worse than if he was not called at all, In 
a case like the present, thé. Court is really 
asked to rely implicitly on the evidence of 
the Police Officers and on the strength of. 
their evidence to assume that things, did 
not happen in the way the punter says but. 
quite differently. The Sub-Inspector. was 
downstairs and can have no personal know-. 
ledge of what happened. The constable fol 
lowed the punter and was standing some. 
little distance from the room, but as I have. 
said, it was impossible for him to see what 
happened inside the rcom and there is no 
doubt that in his evidence he has pretended 
to have seen much more than he actually. 
did. ; 
It is quite likely that the unsatisfactory 
character of the punter’s evidence may be . 
due to the delay in disposing of the cage. 
The failure to produce the panchas to prove f 
the panchanama is obviously due to that, 
delay. Only the other day we had to com- 
ment on the time taken in the disposal of 
these gambling cases and this ia an even 
worse example, The date of the offence 
was July 16, 1936. The case was commence, 
ed on July 27, 1936. There were then no 
leas than thirty postponements, mostly for 
want of time. Not one of these post ponements 
was at the instance of the accused, on Sop» 
tember 2, 1938, the case was postponed 
again, the only reason given being that 
the Police wanted time. Even after that 
there were several more postponements, 
some owing to the illness of the Sub-Inspec- — 
tor and some for want of time. The ‘first 
hearing of the case was on December ?,- 
1938. Tho extraordinary thing is that 
apparently it never occurred to any body 
that there was anything scandalous or . 
oppressive in this state of things, I pre- - 
sume that the accused had to attend the 
Court on every occasion, and sgo also the 
witnesses, except when they stayed away. 
When they stayed away, the case was 
automatically postponed for that reason. 
Everybody knows tnat the Presidency 
Magistrates are very busy and it may be 
imp»ssible to avoid postponement of a case 
occasionally because the Court is occupied 
in other work, But when a oase is dragging 
on for months and years, it must be some: 
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body’ 8 duly to see that it is fixed on a date 
when it can certainly be taken up and dis- 
posed of without fail. We trust that the 
Magistrates concerned will pay serious 
attentico to what we can only regard as a 
scandal. 

Returning to the circumstances of the 
present case, we do not think that the 
Oourt can possibly be expected to rely on 
the mere Statements of the Police Officers 
80 long after the event without any ine 
dependent corroboration. The learned Gov- 
ernment Pleader argued that the mere fact 
of the finding of the marked ooins and the 
slip of paper with figures cnitin the room 
issufficient to justify the conviction of the 
appellant. That could only conceivably be 


so if the evidence made it perfectly clear 


that these articles were instruments of 
gaming. In our opinion, the evidence pro- 
duced in the present case does not establish 
that. We therefore allow the appeal and 
set aside the conviction. The fine, if paid, 
must be refunded. Out of the money ordet- 
ed to be credited to Government, eight 
annas to be returned to the appellant. 
B. Appeal allowed. 
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AH PHUT AND oranrs—APPELLANTs 
veraus 
. Tas KING—Oprrosite Party 
Rvidence Act (I _of 1872), sa, 118, 30-—Ohild 
twitness—Duty of Cowrt—Oaths Act (X of 1873), 
ss. 5, 6, 13—Oath, if com: —Omission in case 
g au ild—Whether renders evidence inadmissible— 
onfession of co-accused—Value of, 


hen a young child is called as a witness, the 


first step for the Judge or Magistrate to take is to 
satisfy himself, by questioning the child that the 
child is 4 competent witness eae the meaning 
of s. 118, Evidence Act. [p. 205, col, 2.) 

Under se. 5 and 6, Oaths | Act, 1873, every per- 
pon who is examined as a Witness shall make an 
oath or affirmation and there is no exception in 
the case ofa child of tender years, Therefore if 
the child is adjudged,to bea competent witness,.an 
oath or affirmation, must be administered to the 
child before he is examined. [tbid] 

The word “omission,” as used in s. 13, Oaths 
Act, includes any kind of omission and. is not 
restricted to accidental or negligent omissions, 
Hence, although a child must be either sworn or 
affirmed before giving evidence, nevertheless if the 
child gives evidence without making an oath or 
affirmation his evidence is still admissible; but, 
it is for the Oourt to decide what weight may be 
give to, such unsworn testimony; ‘and ,the evidence 
of a child must always be redeived with great 
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canton, Deya v. Emperor (1), not followed. [p. 208, 
col, 
(Oase-law referred to.) 
The confession of a co-accused cannot be the 


main evidence ina case. It is kan aa poasible 
kind of evidence, which can only be taken into 
consideration against the oo-accused by reason of 
the .provisions of s. 80, Evidence Act It is not 
given upon oath and it is not tested by cross- 
examination. A statement in such a confession 
een alone be held sufficient to justify a finding 

of ‘guilty of so grave an offence as that under 
s. 396, which ia punishable with death. Nga Mya 
v. The King (11), followed. [p. 208, col. 1.] 


Or. Apps. from the order of the Sessions 
Judge, Mergui, dated May 15, 1939. 
Mr, U. Kyaw Zan, for the Appellants. 


Mr. U. Tun Byu, the Government Advo- 
cate, for the Orown. 

Mya Bu, J—The three appellants have 
been convicted by the learned Sessions 
Judge of Mergui of an offence under s, 396. 
Penal Code, and tke appellants Ah Phut 
and Lan Taung have been sentenced to 
death and the appellant Sa Khon has 
been sentenced to undergo seven years’ 
rigorous imprisonment. At the beginning 
of the hearing of these appeals, the learned 
Counsel for the appellanis urged that the 
evidence of Ma Shwe Tun May 
(P. W. No. 3), a child aged eight years, 
was not admissible because she had not 
been sworn or affirmed, and it is clear that 
the learned Sessions "Judge deliberately 
refrained from administering an oath or 
affirmation to Ma Shwe Tun. May on the 
ground of her tender years, and it is there- 
fore necessary that we should make some 
observations for the guidance of the learned 
Sessions , Judge regarding the manner 
in which a child of tender years, who hag 
been called as a witness, should be treated 


by the Court. Under a, 118, Evidence 
ct 

“All persons shall bə competent to testify, 
unless Ooùrt considers that they are 


prevented from understanding the questions put to 
them, or from giving rational answers to those 
questions, by tender years, extreme old age, disease, 
whether of “body or mind, or any other cause of the 
same kind. 

Consequently, when a young. child is 
called as a witness, the first step for the 
Judge or Magistrate to take is to satisfy 
himself, by questioning the child that the 
child is a competent witness within the 
meaning of s. 118, Evidence Act. Under 
ss. 5 and 6, Oaths Act, 1673, every pérson 
who is examined as a witness shall make 
an oath or affirmation and there is no 
exception in the case of a child of tender 
years. Therefore if the child is adjudged: 
to be a competent witness, an cath or 
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affirmation must be administered to the 
child before he is examined. In the pre- 
sent case the learned Counsel for the appel- 
lants. in submitting that the evidence of 
Ma Shwe Tun May is inadmissible on the 
ground that she was advisedly neither sworn 
nor affirmed, relied upon the case in Deya v, 
Emperor (1) the head-note of which reads as 
follows: 

“Bection 6, Oaths Act (X of 1873), imperatively 
Tequires that no person shall testify as a witness 
except on oath or affirmation, and notwithstanding 
8.13 of the same Act, the evidence ofa child ia 
inadmissible if it has advisedly been recorded without 
any oath or affirmation,” 

In coming to this decision the learned 
Judges professed to follow two decisions of 
the Allahabad High Court, namely Queen- 
Empress v, Maru E and Queen-Empress v. 
Lal Sahai (3), With the greatest respect 
the second case is no authority for the 
proposition advanced for all that was 
decided in that case was that the evidence 
ofa child could not be recorded without 
administering to him an oath or affirmation, 
The decision in Queen-Eimpress v. Maru (2) 
has been overruled in Emperor v. Dhani 
Ram (4). In our opivion, the provisions of 
8 13, Oaths Act, are so plain as to admit 
of no misunderstanding. They are as 
follows: 

“No omission to take any oath or make any afirma“ 
tion.. shall invalidate any proceeding or render 
inadmissible any evidence whatever.” 

The word “omission” is used in the sec- 
tion without any qualification and, conse- 
quently, it must be held to include -any 


omission whether that omission was delie 


berate or inadvertent, Thisis the view of 
the law which is now taken by all the High 
Courts: see The Queen v. Sewa Bhogta (5), 
Emperor v. Sashi Bhusan (6), Queen- 
Empress v. Shava (7), China v. Venkadu v. 
Emperor (8), Fatu Santal v. Emperor (9) 
and Budha v. Queen-Empress (10). It is 
therefore clear that the word “omission,” 
as used ins. 13, Oaths Act, includes any 
kind of omission and js not restricted to 


accidental or negligent omissions. Hence, 
D 9 L BR 88; 43 Ind. Oas. 86; A I R1918L B 
23; 19 Or. L J 54. 
(2) 10 A 207, A W N 1888, 88. 


(3) 11 A 183, A W N 1889, 65. 

(4) 38 A 49; 31 Ind. Oas. 1015; A IR1915 Al 
437; 16 Or. LJ 8239; 13A Ù J 1072. 

(5) 14 Beng. L R 294; 23 W R 12 (F B), 

(6) 24 OW N 767; 58 Ind. Uas. 817; A I R 1980 
Oal 414; 21 Or. L J817;320LJ 31 

(7) 16 B 359. 

(8) 38 M 550, 22 Ind. Cas. 737;A I R 1914 Mad, 
393; 15 Or, L J 161. 

(9)6 PL J147; 61 Ind, Oas. 703; A IR 1921 Pat. 
109; 23 Or. L J 417; 2 P LT 884, 

(10) 31 P R 1389 Or, 
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elthough a child must be either sworn or 
affirmed before giving evidence, nevere 
theless if the child gives evidence without 
making an oath or,affirmation, his evidence 
is still admissible; but, as learned Counsel. 
for the appellants has pointed out, it is. 
for the Court to decide what weight may. 
be given to such unsworn testimony, and. 
the evidence of a child must always be 
received with great caution. We do not 
propose to place any reliance on the evidence 
of Ma Shwe Tun May in this case. The ap- 
pellant 8a Khon made a confession, andin- 
the course of his judgment the learned 
Sessions Judge said: 

“The main evidence for the 
tributed by the accused fa on in his confessio 


1ecorded by the Second Additional Magistrate, Mergui,' 
on December 12, 193%.” ih 


How the confession of a co-accused can” 
be the main evidence in a case we are: 
unable to understand. It is the weakest 
possible kind of evidence, which can only 
be taken into consideration against the co- 
accused by reason of the provisions of s. 30, 
Evidence Act. It is not given upon oath 
and itis not tested by crossexamination. 
The correct view of the confession of a co- 
accused has been laid down by Mackney, J. 
in Nga Mya v. The King (11) the head-note” 
of which is as follows: - 

“Section 30, Evidence Act, provides that the Court 
may take the confession of a co-accused person into 
consideration against the other co-accused, that is to 
say, thatthe Court oan only treat’ a confession as’ 
aung „ ngsuranoe to other evidence against a co- 
accused, 


~ Qonsequently, the confession of Sa Khon 
can, in this case, can only be ‘used for the 
purpose of corroborating the evidence given 
by the witnesses upon oath. For that 
purpose the confession of the appellant Sa 
Khon is, io our opinion, practically. 
` valueless. It is only necessary toread the 
confession to see that Sa Khon has made it 
in such a way as to exculpate himself, as 
far as possible, and for this reason its truth’ 
is open tothe gravest doubt. Tae robbery, 
in connection with which the appellants 
have been convicted occurred at Manoron, 
village on the night of November 21, 1938, 
During that day three Siamese, who were 
unknown in the village, arrived at the. 
house of Maung Shwe Myat and Ma H in. 
the early afternoon and spent the rest of 
the day there. Before their arrival thè. 
appellant Sa Khon who belongs to that 
village, had visited Shwe Myat’s house, and. 
according to his confession, he had gone. 
there as a spy of the robbers, On that day 
11) (1938) Rang, 30; 174 Ind, Cas, 947 ATI R 
1988 ae ii 08 Rang, 449; 89 Or, LJ 481, |... 


E r maja 
rosecution is that con- 
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MaS8hwe Kyo Hla (P. W. No, 4) and her 
daughter Ma Shwe Tun May happened to 
be spending the day with Shwe Myat 
and Ma E. In the evening, after lamps 
had been lighted, the visitors suddenly 
attacked Maung Shwe Myat and Ma E. 
When they arrived they were carrying 
weapons, two of them ada each and one 
an axe, but in this wild country there was 
nothing unusual in that. However, after 
night had fallen one of them cut Maung 
Shwe Myat on the head with his da and 
wher Ma E tried to take the da away she 
received a blow from the visitor who was 
carrying the axe, Immediately Ma Shwe 
Kyo Hla and Ma Shwe Tun May ran away 
into the jungle. Ma Shwe Kyo Hla says 
that she hid in the garden at some little 


distance from the house and she saw the. 


three men gcing pasther, taking Maung 
Slwe Myat and Me E with them, Ma Shwe 
Kyo Hlaand her daughter hid in the 
jungle until daybreak and then the former 
returned to the house, and on her way she 
came upon the dead body of My E which 
was lying inside the garden. At some 
further distance away she also found the 
dead body of Maung Shwe Myat. In the 
firat information report, which was given 
by Saw Ba Thein (P. W, No. 9), it is stated 
that the body cf Shwe Myat was lying 
close toa hole which had been dug in the 
ground and at, the mouth of the hole there 
was a rusty -da, but so superficial was the 
conduct of the prosecution that this 
important fact has not been brought out in 
evidence, It shows that, in all probability, 
Maung Shwe Myat had been compelled 
by the robbers to point out the place where 
he had buried his valuables and that the 
valuables had been dug up and taken by the 
robbers, | 

From the very first Ma Shwe Kyo Hla 
told the villagers, and subsequently she 
told the headman and the Police Ofiicere, 
that she would be able to identify the three 
Siamese who came to Shwe Myat’s house 
and who of course were obviously the 
robbers, and there is every reason why 
she should be able to identify them because 
she was in Shwe Myat’s house at the same 
time as these three robbers for at least 
four hours and alsofor a considerable period 
while it was still daylight, For some 
reason of which there is no evidence, due to 
the extremely summary manner in which 
the Investigating Officer was examined, 
suspicion fell upon the appellant Sa Khon 
and he was arrested, and he then made 4 
statement, in consequence of which he was 
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taken to Siam and he pointed out the two 
appellants, who were arrested on his 
informaticn on December 1. On December 
12, all the three appellants were sent 
beforé a Magistrate to have their confessions 
recorded but the appellants Ah Phut and 
Lan Taung declined to make confessions 
and only 8a Khon made aconfession, As 
has already been pointed out, his confes- 
sional statement. is a suspicious statement, 
but it does amount to an admission that he 
acted us guide for the robbers and 
received a sum of Re, 10 as his share of the 
booty, This money was found by the 
Polize in his house when it was searched, 
It was handed over tothe Police by his 
wife Ma Ni(P. W, No, 6), She says that 
when she received this money from her 
husband it was tarnished asif it had been 
buried, and this is in acccrdance with Sa 
Khon’s confession, So far as Ba Khon is 
concerned, his complicity in this robbery is 
clearly éstablished by his confession, 
which is corroborated by the recovery cf the 
money from his house and by the evidence 
of his own wife, 

Against the appellants Ah Phut and Lan 
Taung, there is also sufficient evidence to 
justify their convictions for participation 
in the robbery, Leaving aside the evie 
dence of tLe child Ma Shwe Tun May, who 
was able to pick out the appeilant Lan 
Taung only at an identification parade, 
there is the evidence of Ma Shwe. Kyo Hla, 


-who identified both Ah Phut and Lan 


Taung at this parade, which was held at 
Bokpyin Police Station on December s, As 
we have already pointed ont, Ma Shwe Kyo 
Hla had ample opportunity of identifying 
the three Siamese who came to Shwe Myat's 
house, Naukachok (P, W., No. 5) supports 
her evidence because he says that when 
he was returning from school at about 4 
P. Įm. on the day of the robbery, he saw a 
Siamese sitting near Maung Shwe Myat at 
the entrance of Shwe Myat’s house, and he 
identifies this Siamese as the appellant 
Lan Taung whom he picked cut at the 
identification parade, Ma Ni (P, W, No. 6) 
says that three or four days before the 
robbery the appellants Ah Phut and Lan 
Taung came to her bouse and stayed one 
night, and they returned on the fifth day 
afterwards and took away her husband Sa 
Khon with them, and late on that same 
night Ler husband returned and gave her 
ten tarnished rapees. There is other evis 
dence to show that Sa Khon was seen in 
the company of Siamese, who were not 
identified by certain witnesses on the 


208 


day of tte robbery and also evidence to 
show that Ah Phut and Lan Taung and 
some other Siamese were bronght to 
Manoron from Nandaung village in Siam in 
a boatabout 15 days before the robbery, 
and thatafter the robbery Ah Phut and 
Lan Taung returned to Siam and then Lan 
Taung appeared to have plenty of money, 
Apart’ from this somewhat doubtful evi- 
dence, the identification of the two appel- 
lants by Ma Shwe Kyo Hla, supported 
by their identification by Naukachok and 
Ma Ni is sufficient to establish beyond 
any reasonable doubt that Ah Phut: and 
Lan Taung must have taken- part in this 
robbery. 

The learned Sessions: Judge has held 
that the offence committed was a dacoity 
in the course ‘of which murder was com- 
mitted by one of the dasoits, so as to bring 
the ‘offence within s. 396, Indian Penal 
Göde, but beyond the bare statement of the 
appellant Sa Khon in his confession there 
is no evidence whatever on which it can be 
held that five or more persons took part in 
this robbery. We have already dealt with 
the value of the confession of a co- 
accused as evidence, and a statement in 
such a confession could not alone be held 
sufficient to justify a finding of guilly of 
Bo grave an offence as that under s, 396, 
which is punishable with death. More- 
over, on this point Sa Khon's confession 
is obviously ‘untrustworthy. He admits: 
that only three of his confederates went to 
the house of Shwe Myat and Ma B, and 
he gives their names as Ah Phut, Lan 
Taung and Ah-Chein. Then, further on, 
he says that some time afterwards he and 
ohe dacoit Bo and two other Siamese 
proceeded to Shwe Myat’s house: but 
remained outside. ‘He dces not say where 
he met this ' dacoit Bo and the other two 
Siamese, nor does he give their names.: A- 
vague statement of thia kind could not be 
acied upon ‘even if it was made in the 
course ‘of a sworn deposition, and it is 
worthless when contained in the confes- 
sion cf ʻa co-accused. -Congeequently, the 
evidence in the case establishes only that 
four persons took part in this robbery. 
Hence the appellants cannot be held 
respcnsible forthe murder of Shwe Myat 
and Ma E unless it is shown either that 
they actually committed the murders or 
one of them, or that they were parties toa 
common intention tocommit them, On the 
first point, there is no evidence at all. On 
the’ second point there is also no evidence, 
gud, in fact, the only statement appearing 
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in evidence, which beare upon this qaes 
tion of commen intention, tends to show 
that the appellants Ah Phut and Lan 
Taung had no intention at the time cf the . 
robbery of injuring either Shwe Myat 
or Ma E seriously, for Ma Shwe Kyo Hla 
says in her evidence that when these two 
appellants were taking Shwe Myat and Ma ` 
E from their house she heard one of them 
enquire of Ma E whether she had been 
hurt mach and she replied that she had 
only been hurt a little, and she heard 
Shwe Myat telling these two appellantS to` 
walk with care or they would fall off the ` 
bridge. é i 

Consequently, the responsibility of the - 
appellants Ah Phut -and Lan Taung for’ 
these murders has not been brought home ° 
to them, and equally it is clear that Sa ’ 
Khon did not commit an offence under 
8, 396, - The section of the Penal Code . 
which is applicable is s. 394, We, therefore, 
alter the convictions of allthe three appel- 
lants to convictions of an offence under this ` 
section, and we reduce the sentence passed 
upon the appellants Ah -Phut and Lan 
Taung to sentences of seven years' rigorous 
imprisonment each. The sentence of seven 
years’ rigorous imprisonment passed by the | 
learned Sessions Judge on Sa Khon will’ 
stand. 

D. Sentences reduced. 


——— 


PESHAWAR JUDICIAL COMMIS- 
_SIONER’S COURT . 
Criminal Case No. 288 of 1939 
September 12, 1939, 
Mir Anman, J, O. AND Soorm, J, 
GUL ZAMAN MIR ZA MAN—Aocousgp— 
APPELLANT : 
versus 
EMPEROR—Rasponpant 
Penal Code (Act XLV of 1860), 8. 302 Conviction 
for murder on circumstantial evidence — Whether 
should not be visited with extreme penalty—Oriminal . 
triel—Revision—Sentence—Practice. : 
The Judge is either satisfied that the accused is ` 
guilty or he isnot, There can be only two positions. 
If beis satisfied, the accused must get the normal . 
punishment; if he is not, the accused must be f 
acquitted. There is no middle course at all in judging 
the guilt of the accused, It is wrong to say that an 
accused convicted of murder merely upon oircum- 
stantial evidence should not be visited with extreme 
Penaliy; Abdul Wahad v, Emperor (D, Over- 
ruled. 
As a rule, the High Oourt is reluctant in interferi 
in the sentence passed by the trial Court, ene 


Cr, Case from an order of the Additional ' 


sae Judge, Peshawar, dated July 3, 
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Sardar Bahadur Raja Singh, for the Crown, 

Mir Ahmad, J. C.—Gulzaman~ was 
married to Musammat Zewar Nissa for 
about three years. They lived in village 
Mangal Doga which is situated within the 
Phuira State and is under the control of the 
Mansehra Police Station (Hazara dis‘rict). 
On the morning of January 9, 1939, Faqir 
Mohammad of the same village was 
passing by the house of Gulzaman. He 
smelt the burning of clothes. He looked 
into the house and saw.smoke coming out 
of if, On further examination he found 
that Musammat Zewar Nissa was lying 
near the hearth and her clothes were on 
fire. He raised a hue and cry and went 
to-the hujra where he found Gulzaman and 
Aziz Mohammad Khan, the Gurarakhor of 
the village. Gulzaman had, according to 
Aziz Mohammad Khan, gone to ‘the hujra 
toinform him that his mother-in-law was 
forcibly taking away his wife and to ask 
for ‘his intervention. Aziz Mokammad 
Khan had sent a servant tothe house and 
the servant was on the way when Faqir 
Mohammad raised ahue and cry. Fagir 
Mohammad informed Gulzaman what he 
had seen. Aziz Mohammad Khan and the 
other persons sitting in the hujra therefore 


hastened towards the house of Gulzaman. > 


Gulzaman was with them and when they 
had reached midway he cried out that his 
mother-in-law had: killed his wife. In the 
meantime his mother-in-law, Musammat 
Jan, came out of her house which was on 
the way andthe whole party entered the 
house, There they found Musammat Zewar 


Nissa wounded and her clothes burnt. Ib: 


appears that the females who had reached. 
earlier had put out the fire. 

There was acharge and counter-charge. 
The motherin-law. charged QGulzaman 
with the offence of murder and Guizaman 
alleged that it was his mother-in-law who 
had killed his wife. Aziz Mohammad Khan 
therefore detained both of them and 
sent information to Kalandar Shah, the 
officersin-charge of that tlaga under the 
Khan of Phulra. Kalandar Shah arrived. 
He found a blood-stained dagger behind 
a corn-binin the room of Gulzaman. He 
also took his clothes into his possession : 
they were blood-stained. He submitted 
the information to the Khan of Phulra 
and the -Khan-then apprised the officerin- 
charge of the Mansehra Police Station of 
what had cecurred. The Police took up the 
case and sent up Guizaman, He was 
committed to the Couit of Session and 
tried there under s. 302, Indian Penal Cede, 
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The prosecution story set out above was 
given by Fagir Mohammad, Aziz Mohame 
mad Khan, Mucammat Jan and Kalandar 
Shah. The following witnesses were also 
examined” at the trial: The doctor, 
Musammat Karam Jan, Musammat Amit 
Jan, Ghulam Haidar, and Shah Baz Khan, 
Sub-Inspector, The doctor described the 


-wounds on the deceased as follows: 1. 


An incised wound on the right side of the 
head (parietal region) cutting the scalp 
and the bone beneath The wound was 
Fg” x 4" x 64". 2, An incised wound on 
the: left side of the chest 3° x 2" x 3". 
3. Marks of burn on the inner side of 
the left thigh, knee and leg. 4. Marks 
of burn on the inner side of the right 
thigh. Death .was due to tbe injury to the 
brain, 

Musammat Karam Jan, a girl of 11 
years, stated that she was going out to 
answer the call of nature when she heard 
a nojse..in the house of the accused. She 
lookedin and saw the accused dragging 
MusammatZewar Nissa and throwing her 
behind the door. Then the accused left 
the house and ihe girl also went away. 
On her return, she heard Faqir Mohammad 
crying that Musammat Zewar Nissa was on 
fire, Musammat Anir Jan was an earlier 
visitor to the house. Musammat Zewar 
Nissa was the sister of her husband, She 
had gone to ask for some soup. The accused 
and the deceased were quarrelling with 
each other. She had some soup and re 
turned home. At the trial she said that 
the accused hada dagger in his hand at 
the moment but she admitted when con- 
fronted with her statement to the Police, 
that she had. not said this in her Police 
statement :she had said there that the 
dagger was lying on the hearth. Ghulam 
Haidar is the brother of Musammat Zewar 
Nissa. He alleged that on the day of 
occurrence the accused had after his arrest, 
given out that he suspected ʻa liaison bet- 
ween his wife and one Sikandar, his 
neighbour. He identified the dagger to be 
the property of the accused. 8. I. Shahbaz 
Khan sent the dagger and the shirt of 
the accused ` to the Ohemical Examiner 
and Imperial Serologist who reported 
that they were stained with human blood. 
The accused denied the charge. He said 
that he did not own the dagger. He ade 
mitted that his shirt was blood-stained but 
he said that he had touched the body of 
the deceased when picking up his child and 
had thus stained his shirt, He didnot pro- 
duce any defence. The three assessors 
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who assisted at the trialteturned a verdict 
of guilty. The learned Additional Sessions 
Judge convicted the accused under s 302, 
Indian Penal Code, and sentenced him to 
tlansportation for life. The accused has 
appealed from jail. 

On a careful cousideration of the case we 
see no reason to differ from the conclusion 
alrived at by the learned Additional Ses- 
sions Judge. According to the statement of 
Musammat Amir Jan, the husband and wife 
were quarrelling early io the morning. 
Musamwat Karam Jan has proved the fact 
that the husband was dragging the wife and 
threw her behind -tbe door. Faqir 
Mohammad saw the woman on fire and 
raised a hue and cry, At that moment the 
accused had carried a false tale to Aziz 
Mohammad Khan that bis mother-in-law 
was trying totake away his wife from his 
house. Then the accused feigned that his 
mother-in-law had kuled his wife and made 
an outcry tothat effect-when the party was 
onthe way to his Louse, A blood-stained 
dagger, which was identified by Ghulam 
Haidar to be the property of the accused 
was found behind a corn-bin in the room 
of the accused and there was blood on 
the shirt ofthe accused. The plea of the 
accused that the shirt wae stained when 
he was picking up his child is idle because 
he was arrested on arrival in the house. 
and there is no evidence that-he went near 
the deceased on his return from the hujra, 
The allegation of Ghulam Heidar that the 
accused gave out his suspicion with 
Tegard to ‘the conduct of the deceased 
providee the motive. In our opinion, a 
conclusive Case has been made out against 
the accused for murder. We therefore 
Maintain the conviction under s. 302, 
Indian Penal Oode. In giving the lesser 
sentence the learned Judge has made the 
following remarks : j 

“Regarding -sentence the act of the accused isa 
brutal one, There aie no mitigating circumstances, 
there is no provocation and the action of the accused, 
in trying to conceal his act by going to the hujra and 
making up a- false story ogainst his own mother-in- 
law makes his case atill worse, At the same time my 
attention has been drawn to a ruling, Abdul Wakao 
v. Emperor (1), 9 judgment of an eminent Judicial 
Commissioner of the Provinoe; that in cases of purely 
circumstantial evidence extreme penalty should not 
be inflicted. lam therefore constrained to pass the 
lesser eentence and accordingly holding the accused 


guilty under. 302, Indian Penal Oode, sentence him 
to transportation for life,” 


We nave carefully examined the ruling 
referred to by the learned Additional Ses- 
sions Judge. The head-note runs thus ; 

“The proof must be more cogent in criminal cages 

(1) 78 Ind, Oaa. 97; 250r, L J 97, 
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than in civil cases, but the ultimate test can only 
be the personal and mental attitude of the person 
whose duty it is to consider the evidence before 
him, Purely circumstantial evidence, however over-- 
whelming and convincing it may be, has the character 
which must leave some loophole for the contingency, . 
howevér remote and infinitesimal, of possible errors: - 
Although it is wholly illogical in case ofa trial for_- 
murder to accept facts as proved for the purpose of. 
conviction and tothrow any doubt on such proof in 
considering the question of sentence, yet this is an 
illogicality which has been fully and consistently. 
recognized by the Oourts. An accused convicted of _ 
murder merely upon circumstantial evidence should 
not be visited with a sentence whioh is irrevocable. 
The Court is reluctant to launch a person into etemity 
except in case of exceptional strength.” ; 
The learned Judge has not quoted any: 
authority in the text for tbe view that ‘the 
illogicality has been recognized by Courts, 
With due respect to the eminent Judge who 
delivered that judgment we beg to differ’. 
from him in this view of law. lt amounts... 
to a Compromise with one’s conscience, ` 
There can be only two positions. The Judge, 
is either satisfied that the accused is guilty, 
or he is not. If heis satisfied, the accused 
must get the normal punishment. If he is 
not, the accused must be acquitted. We 
do not see any middle course at all in judge. 
ing the guilt ofthe accused. We there» 
fore overrale the authority referred 
to and direct that it. -should not- 
be followed in this respect. We have - 
given our anxious consideration to the. 
question whether we should enhance the 
sentence. As a rule, the High Court. is 
reluctant in iuterfering in the sentence 
passed by the_ trial Court. We do not. 
think that we should depart from this, 
We, therefore, dismiss -. 
the appeal. u 


D. : Appeal dismissed. 


NAGPUR HIGH COURT u 
First Appeal No, 36 of 1837, ne 
February 24, 1939 
: Stongs, O. J, AND Boss, J. 
B. L. CHOUDA AND oraars—APPBLLANTS _ 
versus vo 
B. K. RAT AND ANGOTAHB— RASPONDANTS 
Civil Procedure Code (Act V of 1803), s. 66—.. 
Object of—Section, if draws distinction between 
purchase by person m name of stranger and one 
by father in name of son—Person purchasing “at 
Oourt auction in his owa name though on behalfof - 
somebody else—S, 65 Q) if deals with auch case— 
Evidence Act (I of 1572), 8, 32—Oancelled will, when 
can be used in support of statement made by testator. 
The object of s. 66, O1vil Procedure Oode, is to.’ 
put a stop to benamt purchases at exscution sales, - 
Lp 218, col, 1) ee 
There ig no difference between purchases by A’ 
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n the name of B where A and B are strangers and 
where A and B are closely related as in the case 
of father and son. Section 66, Civil Procedure Code, 
therefore, applies also to purchases by father in the 
aame ofthe son Gopeekrist Gosain v. Gungapershad 
mGossain (2), Guran Ditta v. Ram Ditta (3) and 
Sura Lakshmiah Chetty v. Kothandarama Pillai (4), 
explained, [p. 212, coL 1] - 
tion 66 (1), does not deal witha case where 
A has purchased at Court auction property in his 
own name though he purchased on alf of some- 
body else. The section deals with a ĉase where 
“ any person” hag made the purchase “on behalf 
‘of the plaintiff.” [p. 213, col. 1.) 

A cancelled will is admissible under s. 32, Evi- 
dence Act, if itis used in support of a statement 
made by the testator in the interest of other persons, 
his sons, and against his own interest. Guran 
Duta v. Ram Ditta (9), distinguished. 


F. A. from a decree of the Ccurt of the 
Additional Districts Judge, Saugor, dated 
GU Ebes 17, 1936, in Civil Suit No. 6-A of 

Yoo. 


Rai Bahadur D. N. Choudhary, for the 
Appellants, 


Messrs, R>. N, Padhye and W. B. Pen- 
dharkar, for Respondents Nos. 1 and 2, res- 
pectively. - 


dudgment.—This is a 
appeal from a judgment dismissing the 
sult. The plaintifis are three executors 
under the will of a gentleman who was 
in his lifetime a member of the English 


plaintifis 


Bar but obviously towards the end of his - 


life had shed those ideas which sometimes 
come with education in Europe. He died 
a man of considerable property leaving 
a small sum of money (Rs. 30 a month) 
to nis widow, some small presents to friends 
and nothing to his two sons and daughter. 
Most of his will 18 concerned with direc- 
tions with regard to certain religious and 
Charitable purposes which appear to be 
designed to secure him favourable recep 
tion in the world to come. 
kind of will which the Romans treated 
as an inofiicious will which a dependant 
could upset, It is a kind of will that 
does not look well unless there are gravé 
reasons for disinheriting those who have 
-Bome claım upon the author of their being. 
However, witn those considerations we 
are not in this case concerned because 
in this case we are not concerned with 
whether this isa good or a- bad will bat 
whether a particular item vf property 
belonged to the testator at all. If ıt did, 
then he has disposed of it under this will, 
li it did not, the will and any other dis- 
Positions of the testator have nothing to do 


B. L, ÖAOUDA v. B. Ke Rat (NAG.) 
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*pehalf ofthe plaintiff or 
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with the passing of title. This is not a 
case of a beneliciary being pus to his 
election. 

The pioperty in question is a somewhat 
valuable one,a bungalow occupied at the 
present moment by the European Club, 
Saugor, and a property which was pur- 
chased sometime ago for a sum of 
Rs, 15,0L0 The question is: Did it belong 
to the testator so as tonow form part of 
the testator’s estate or does it belong to 
his sons? The learned Judge has found 


that it belongs to the sons He has 
founded that conclusion on two differe 
ent grounds: (1) tbe conclusive pree 


sumption created by s. 66 of the Civil 
Procedure Oode, and (2) the facts of the 
case, (assuming that presumption does not 
arise). 


On March 30, 1919, the subject-matter of 
this sait was sold ina Oourt auction. 
The persons mentioned in the sale certi» 
ficate as the purchasers are the defende 
ants, B. K. Rai and B. P., Rai. The case 
of the exesutors is, however, that the true ` 
purchaser was the deceased, the defende 
ant's father, Atthe time of the purchase 
the defendants were minors and it is said 
that the testator has, in his will, declared 
it to be his property and that there is 
abundant evidence to show that the pur- 
chase price was paid out of the money 
standing .to his credit with his bankers, 
Bansilal.Abirchand. It is therefore urged 
that this 18 a case of a purchase by a 
father with that father’s money in the 
name of his sons; in otber words it is a 
benami transaction. All the property of 
the testator is to be treated as his selfe 
acquired property. The sons are not to be 
regarded as members with him of a joint 
Hindu family. We proceed on the basis 
therefore that all his property was selfe 
acquired and that we are dealing with a 
father and two children who are not 
joint. 

4 The .applicability and construction of 
s. 66, Oivil Procedure Code, are the first 
points that arise. That section, in subs 


s. (|), provides as follows :. 
“No suit shall be maintained against por 
son claiming title under a purchase certified by 


-the Court in such manner as may be prescribed 


on the ground that the purchase was made on 
on behalf of some one 
through whom the plaintiff claims.” 


The argument addressed to us would 
involve reading that sub section as fol- 


‘lows ; 


“No suit ehall be maintained against a stranger) 
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claiming title under a purchase certified by the 
Court in such manner as may be prescribel on 
the ground that the purchase was made [by the 
person certified as the purchaser] on behalf of the 
plaintiff or on behalf of some one through whom 
the plaintiff claims." 

We haveplaced in square brackets the 
words which it is said should be read 
into this section. It is said that there ia 
a big difference in these benami matters, 
including cases that fall within s. 66 
between purchases by A inthe name of 
B where A and B are strangers and 
where A and Bare closely related as in 
the case of father and son: Gapal v. 
Keshosa (1), Gopeekrist Gosain v. Gunga- 
pershad Gossain (2) and Guran Ditta v. Ram 
Ditta’ (3) are referred to. In our opinion 
there is no difference at all between such 
purchases. In Gopeekrist Gosain v. Gunga- 
pershad Gossain (2) an endeavour wag 
made to draw a distinction between 
them. The argument that was then 
addressed to their Lordships of the Judicial 
Committee was to the following effect :— 

' In» English Lawif A pays the purchase 
price for the conveyance of Blackacre 
which is taken in the name of B, a resulting 
trust: arises whereby B becomes trustee 
for A and therefore, where it is once 
established that the price has been paid 
by A,. the presumption arises that the title 
is in/A ‘although it appears to be in B. 
This in India is reflected in the law 
relating to benami transactions so that if 
one ‘finds in India a'transfer taken in the 
name of B and the purchase price supplied 
by :-A,:then the presumption .is that the 
title, despite the fact that the transferee 


B, is in A. The argument was then ` 


advanced that in India, as in England, 
different’ considerations arise when A and 
B ate so related as to raise a presumption, 
in such circumstances, that A paid that 
money, not with a view to get a title in 
himself but, witha view to the advance- 
ment -of B. Such circumstances arise 
in Englandin the case of a child or in 
the ease: of a wife. Gopeekrist Gosain v. 


Gungapershad Gossain (2; was a case of a. 


child and. Guran Ditta v, Ram Ditta (3) 
wasa case ofa wife. In both cases (see 
also Sura Lakehmidh Chetty ¥. Kothanda+ 


D EL R (1936) ‘Nag, 65; 165 Ind. Oas. 350;‘AIR 
1936 Nag. 185; 9 R N80, | ane h 
2) 6 MIA 53;2 Büther. 13; 4 W R46; 1 Bar. 493 


eO. 

(4) 55 O 944; 109 Ind, Oaa. 728; ATR 1948 PO 
178; 55 I A 238 32 O WN 817; 29 PLR 429; 28 
L W.66; 48 OLI119;50WN 66831 L T40 
Lah. 144; 30 Bom, L R 1384; 55 M L ‘J 651; (1938) 
MW N9I7(P O). aa 
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rama Pillai (4) their Lordships of thé 
Judicial Committee upheld the Oouris in 
India, came to’the conclusion that Indian 
social conditions did not attract that parti- 
cular rule.of advancement and that there 
was no presumption of advancement ih 
such circumstances in India. Theréfore 
their Lordshipe decided that even where 
A was ‘a.father and B was a goa or’ & 
wife still tte rule, that the, purchase is 
benami, holds good. But although that be, 
so, the persoa alleging that the transaction 
is benamt would have to give evidenee in 
the first place to show that the deed did 
not speak the truth. Inthe most Common 
case he would discharge that burden if 
he established that he supplied ‘the 
consideration. If he established that 
the burden of proof would shift. Js would 
then be for the person in whose name 
the transfer was taken to show that ‘it 
was not a benami transaction. That, 
burden is not discharged by merely proving 
that be is a son. , 
In this present case the converse was 
argued in an endeavour by Rat Bahadur 
Choudhari to get us to read for “any- 
person” “a stranger’. It was said thata 


_difference exists in the case of strangers’ 


and in the case of father-and son. This 
difference, it was said, was so deep as to” 
maké it necessary tó limit the cases that’ 
s. 66 is concerned with two cases other 
than ‘those .wheré a father purchases in” 
the name of a son, or a husband in the 
name of a .wifé. In developing that ’ 
argument, he.relied on a further series, 
of Privy, Council cases, that is to Bay, 
Ganga Sahai v, Kesri (5), and the earliér 
Privy Council case therein referred to at’ 
p. 550 (Bodh Singh Dodhoria v. Gune'sh” 
Chunder Sen) (6), together with two mare’ 
decisions one of which purports to follow 
Ganga Sahai v. Kesri (5), that is to ‘say, 
Patrachariar v. -Ramaswami (7} and Jat 
Kishan v. Parmeshri Das (8). The last 


-Damed case decided that on the facts 


there presents. 66 did not apply and 
accordingly the benami nature of the 


(4) 48 M 605; 88 Ind. Cas, 327; A IR 1925, P.O 
181; 52 I A 2:6; 23A L J 662; 49 M L J 109; 43, 
O L J8; 27 Bom, L R 1076; 239 O W N 1013; 3 Pat, 
LR 290; 23 1, W 188; (1925)M W N 717 (PO), 

(5) 37 A 545 at p._5b5; 30 Ind. Oas. 263 AI R 
1915 PO 51; 423 I A 77; 190W N 1175; IML T 
203, 29M L J 329; 2 L W 837; 13 A L J 999; 17 Bom. 
L R 993; 22 OLJ 508; (1915) M_ W N 713 (P 0). 

(8) 12 BL R 317; 19 W R 356; 3 Sar, 253 (P'O; v 

(7) AIR 1919 Mad. 942; 49 Ind, Oas. 734; 9 LW 
276; (1919) M W N 693, SAN 

(&) A IR 1937 Lah, 471; 171 Ind. Cas, 858; 39 PI 
R 152; WEL 240, . 
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transaction could be gone into. Ganga 
Sahai v. Kesri (5), a8 we read it, is a 
case in which it was found that a fraud 
had been perpetrated and is. a case quite 
different on its facts from the present. 
The fact that their Lordships of the 
Judicial Committee founded their view on 
fraud is seen when their obgervations at 
p. 555* are read. 

That leads us to the sacand alteration 
in the wording of the section which it is 
said should be made if one is to arrive 
at a true construction of s. 66 (1), that 
is to say, after the words “was made” 
should. be added ‘by the certified pur- 
chase". That, however, in our opinion is 
_& hopeless construction because that would 
mean that we are not dealing with 
benami transactions at all but are dealing 
with cases in whioh A has purchased 
at Court auction property in his own 
name though he purchased on behalf of 
somebody else. That is not the kind of 
case that s. 66 (1) is dealing with. It 
is dealing with a case where “any person” 
has made the purchase “on behalf of the 
plaintiff’. In guch a case if the person 
in whose name the purchase is taken is 
certified as the purchaser, the plaintiff 
cannot maintain a suit against him 
claiming title on the ground that the 
purchase was made on his behalf. The 
most important case is where the paur- 
chaser is the plaintiff and where he has 
taken a transfer in the name of another 
who is the person certified as the pur- 
chaser. The reason why such a distinc- 
tion hag been made between Oourt auc- 
tion sales and private sales is brought 
out in Sir Dinshah Mulla's notes to s. 66. 
As be observes the object of the section 
is ‘to put a stop to benami purchases at 
execution sales. Of couree these provi- 
sions, l ke. other provisions, are not per- 
mitted by Oourts of law to operate so as 
to, work a fraud, but where is the fraud in 
the present case ? 

In the present case the facts are as 
follows: The testator attended this auc- 
tion sale and bought this property in the 
name of his two sons. He paid off the 
purchase price by a cheque drawn on his 
bank. He fed the bank from a variety 
of sources, partly from his business, and 
round about the time of this sale undoubted- 
ly from the sale of property which was 
equally undoubtedly his. Bot he has 
himself made it quite clear, in a document 
that we shall refer to later, that he was 
“*Pageot 87A—[Hd] #2. "~~ 
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buying this property not on hig own 


- behalf but on behalf of his sons. He 


was not buying it on behalf of his sons 
by way of advancement out of his own 
money but he was buying it on behalf 
of his sons with the sons’ own money, 
only the sons’ money had been used by 
him in the ‘past and he was not, in 
effect, re-paying them out of his own 

mcney, That is, as we understand this 
case, the trath of the matter. We derive 
that from the documents. Before we chbme 
to the documents it is desirable to make 
one or two preliminary observations. 

This gentleman made at least two wills. 
The one was made in 1927 and willbe 
referred to as the cancelled will and the 
other in 1929, the effective will. He was 
at the time of his death well advanced 
in years, as things go in the Hast, and, 
between those two dates, whether it was 
due to declining mental powers or to 
other reasons, he appears to have entirely 
changed his attitude not with regard to 
one of his dependants only but with 
regard to them all. In the earlier cane 
celled: will. there is the -followicg state- 
ment : 

“List of property which i is separately owned by 
respective persons is not included in mine; for 
it was separately purchased with their amounts, 

Olub bunglow (the suit property) which at 
present fetches a rent of Rs.100 per month. It was 
purchased in the names of Bhairo Prasad and 
Balkrishna (the two defendants] only with the 
amount accumulated, of all the four sons. Money 
used always to be given to them in their early 
life since their birth by way of ee which was 
laid by in a Savings Bank and led to profit being 
invested into the business, As for the way in 
which the rent of the same should be distri- 


buted... 

If EA is made to Ex. D-l one 
finds a corroboration of the defendants’ 
story that in addition to the sums which 
came to them by way of gift in the 
manner stated in the cancelled will they 
also obtained substantial sums from their 
mother. Exhibit D-1 refers to two sums, 
one of Rs. 3,000, and another of Ra. 2,300, 


which appears as credited to Bhairo 
Prasad and Bal Krishna, respectively. 
There is also an entry: “His mother 


paid from ornaments, eto, Hence credited. 
to him”. All these moneys would appear 
to have been mixed by the testator with his 
awn moneys. 

After this purchase was concluded one 
finds in the testator’s books the following 
entries: Under date March 28, 1921; Rs. 90 
credited. on account of rent of the Olub 
House of Bhaiya Bhairo Prasad Bal Krishna 
for the month of February". Similar 
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entries are to be found under dates— 
June 28, 1921, August 2, 1921, Septem- 
ber 30, 1921 and November 5, 1921. On 
December 7, 1921, we have this entry; 
“Oredited to the khata of Bal Krishna 
Bhairo Prasad on account of rent of the 
Olub House for the month of October 1921". 
The Jaat entry of this kind that we have 
is under date February 1, 1922. It will 
‘be observed that in the entry dated 
December 7, 1921, a reference is made 


to the khata cf these two sons “on account - 


of the - rent of the Olub House”, If 
Ex. P-6 is referred to we find “khata 
_ Not 1. khata of the Olub Houre...from of 
October 24, 1919", tken certain credits 
and debits are given. Altogether a sum 
_ of Rs. 1,534-2-0 is credited and that 
shows not only that those payments were 
put into a separate khata cf the Olub 
House but, read in with the entry that we 
have mentioned under date—December he 
1921, that that khata was the khata of the 
two sons. There is also the oral evidence 
of the son who went: into the witness- 
box and gave evidence to the effect that 
he was 11 when this property was pur- 
chased for him and therefore was then 
- told what had been done for him, Putting 
that quite on one side it seems to us 
‘that the documentary evidence is all one 
“way until we come to the last will of the 
testator. The last will of the testator is 
obviously made either after a quarrel 
or, what appears more probable, after 
he ‘had commenced to lose his mental 


faculties. We incline to the latter alter- - 
is disinherited - 


' native because a son 
“apparently because “he was active in 
. causing an ailing sister to go into 
hospital and undergo an operation which 
- probably saved her life. We are not to 
be taken as saying that the testator was 
of ncn-testamentary capacity, but the will 
does bear cn its face the signs of being 
made by a man who had lost all regard 
for his dependants. That is a state of 
mind that does occasionally afflict people 
who are not well Jn his last will 
unquestionably he treats the suit property 
as property belonging to him, property 
that he bought benami in the 
his sons, and he claims to exercise full 
dispcsing power over ‘it. But we do not 
in eny way regard the evidence supplied 
by this last; will as comparable with the 
evidence supplied by the cancelled will, 
The cancelled will bas no force or effect, 
as a will and Rat Bahadur Oboudhari 
srgued that it has no evidentiary ‘value 
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at all founding himself on Guran Ditta v 
Ram Ditta (3). But the reason their Lord: 
ships cf the Privy Oouncil treated the 
will there as being of n> evidentiary 
value was because the cancelled will wat 
there being used in support of a state 
ment made by the testator in his own 
interest. Here the statement is being 
made by the testator in the interest of 
other persons, his sons, against his owr 
interests, and is accordingly admissible 
under 8. 32 (2) of the Evidence Act. e 

We observe that in this case we are 
sitting as an Appellate Oourt and the 
learned Judge, who had the advantage 
of seeing the witnesses, has arrived at > 
certain conclusion of fact which ends the 
matter if upheld. That is to say, the 
question under s, 66 does not arise id 
his finding of fact is correct. We look. 
ing at the cold record, at a very early 
stage in this appeal arrived at the same 
conclusion of fact. That is enough tc 
dispose of the appeal. Accordingly the 
appeal is dismissed with costs. 

We observe that the costs in the lower 
Oourts have been given against the 
plaintiffs without in any way indicating 
that they are to come out of the eatate. 
There has been no appeal from this part 
of the decree but the respondents leave 
the matter to us to deal with according 
to equity and bearing in mind what is 
usual in executors’ cases. We have no 
reason to think that this iə litigation 
undertaken maliciously or with the sole 
desire to cause trouble to the defen- 
dants, but we think that the executors 
really’ considered, acting under legal 
advice, that the case was one that should, 
in the interesta of the testator’s estate 
To such cases 
it is not usual to impose the burden of 
costs on executors or trustees personally, 
Accordingly the costs throughout will be 
paid by the plaintiffs to the defendants out 
of the estate. . . 


D. Appeal dismissed. 


CALCUTTA HIGH COURT 
Buit No. 1882 of 1937 
(March 15, 1939 
PANOKRIDGE, J. 

R. EZ EKIEL—PLAINTIFp 


versus 
Tun PROVINGE or BENGAL— 
"DREANDANT 
Criminal Procedure Oods (Act V of 18984, s. 88 
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(8-di—Buit to establish title to attached property— 
Claim under sub-s, (8-a), if should firat be filed— 
Securities Act (X of 1920)—Government pro- 
mtssory note, transfer of, how mada—Contract Act 
“UX of 1872), es. 114, 160—Company depositing ag 
eecurtly tn respect of warehouse Government pro- 
missory note—Position of Government is of bailee 
- —lislurn of note—Interest of third partyin note, 
effect of. 2 
Bub-g. 6 (dì of s. 68, Criminal Procedure Code, 
does not prevent a person from Aling a suit to es- 
tablish his title to.attached property without first 
filing a claim or objection under sub-a; 6 (a). {p 
216, coL 1.1 
Ggvernment promissory note can only be trans- 
ferred by endorsement on the note itself, (p. 216, 
col. 3.) 
Where Government accepts a Government pro- 
misgory note deposited by a company with the 
" exoise authorities as a security in respect of a pri-, 
vate -warehouse, the Government becomes under 
=a. 114, Contract Act, the bailes and must return the 
note to the bailor without demand after the ter- 
mination of the license. The fact that some third 
person has interest in the note cannot be a ground 
for refusal to return it. 


Messrs. Carden Noad, N. C. Chatterjee 
and H. N. Sanyal, for the Plaintiff. 


Mr. S. M, Bose, Standing Counsel, for the 
Defendant. 


Judgment—The facts of this case 
are as follows: There was a company, 
named Davidsons, Limited, which carried 
on business as importers of wines and 
spirits. For the purposes of this business 
they owned a private bonded wherehouse, 
and as a condition of owing it, they were 
Tequired by the excise authorities to secure 
the liability, which would arise from time 
to time to pay duty in respect of dutiable 
liquors imported by them. On Septem- 
ber 20, 1933, the company wrote to the 
Collector of Excise enclosing a Govern- 
ment promissory note in the five per cent, 
loan, 1945—55 of the face value of Re. 10,000, 
- The company in their letter to the Collector 
‘describe the note ag 

“deposit money in connection with the establishment 
-oF a private: warehouse by us at 6, Oooper's Lane in 
lieu of executing a hypotheostion bond,” 

This Government promissory note has 
never been endorsed to the company, 
The last endorsement is as follows: “Pay 
Dayid Ezekiel and Mrs, Ezekiel either or 
survivor or order," the endorser being the 
Imperial Bank of India. On January 9, 
1934, the Collector acknowledged receipt 
of the promissory note, which he describe 
as : 


“deposit by you in connection with the eatablish-' 


ment of a private warehouse at 6, Cooper's Lane in 
lieu of executing a hypothecation bond required 
for this Purpose.’ 

There is a document of November 11, 1934, 


-` ~. whereby the Oollector certifies that. the com- 
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pany have deposited the bond in connection 
with the establishment of a private warehouse - 
and that the bond is lying in the Collector's 
custody. It appears from a letter of May 28, 
1935, thaton March 18, 2935, the company 
had written to the Oollector stating that 
they desired to withdraw the note and to 
deposit in lieu thereof either cash or other 
Government securities. This letter is of 
no particular importance, except as evie 
dencing the date when the company frat 
attempted to recover possession of the note. 
On July 23, 1936, the company’s solicitors 
wrote to the Commissioner of Exc'se saying 
that. as the company’s excise licenses 
have been cancelled and they hava- been 
prevented by the excise from selling their 
goods, they have. been instructed to ask 
for the retura of the note. This letter 
failed to elicit a reply and ina reminder 
of September 1, 1936, the solicitors again 
ask for the promissory note and point out 
that as their clients’ excise license has 
been suspended and they are not permitted 
to sell the goods lying in their bond, their 
security has been automatically discharged, 
and they are entitled to the refund of 
their deposit. A“ farther reminder was 
sent on October 2, 1936, 

On October 16, 1936, the Commissioner 
wrote to the company's solicitors stating that 
the security deposit could not now be refunde 
ed. At tbis time a prosecution far offences 
under the Hixcise Act and the Indian Penal 
Oode was pending in the Magistrate's Court 
at Alipore against David Ezekiel, who was 
an endorsee of the note and was also 
interested in Davidsons, Limited. On 
December 16, 1936, the Police Inspector, 
who was in charge of the prosecution, at the 
instance of the Excise Department, applied 
to the trying Magistrate to order attachment 
ofthe note. The trying Magistrate endorsed 
on the Inspestor’s written application an 
order that the note should be attached; and 
that it should remain with the Qollector 
of Excise, who was not to part with it 
or deal with it in any way without the 
permission and authority of the Court. 

The formal order addressed to the 
Commissioner of Police, requires him to 
attach the right, title and interest of David 
Ezekiel in the note, and all interest that 
had accrued, or is hereafter to accrue on 
it. The order of attachment was made 
on the ground that David Ezekiel wag 


-absconding, and in making it the Oourt 


purported to exercise the power conferred 
on it by s. 88, sub-s. 3 (0), Oriminal Pro- 
cedures Code, which prescribes, as one of 
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the methodsof attaching movable property, 
an order in writing prohibiting delivery 
of such property to a proclaimed person 
or to anyone on his behalf. Meanwhile 
the plaintiff Mr. Ezekiel David's wife, as a 
debenture-holderin Davidsons, Limited, had 
instituted a suit to enforce ber security, and 
in June, 1938, this Court had appointed the 
Official Receiver, Receiver of the property 
and assets of Davidsore, Limited, with power 
to get in and collect the same and to 
bring suits in his own name. On Decem- 
ber 8, 1937, the Official Receiver instituted 
the present suit. While it was pending, 
that is to say, on April 11, 1938, Mrs. 
Ezekiel obtained a decree for forecloure 
which provided for the discharge of -the 
Official Receiver snd declared that Mrs. 
Ezekiel was entitled to the assets of the 
company. The decree gave Mrs, Ezekiel 
liberty to realize the assets and proceed 
with pending suits, which had been inatitut- 
ed by the Official Receiver. Consequential 
amendments to the plaint were made on 
June 22, 1938, in accordance with which Mra. 
Ezekiel has become plaintiff in the place of 
the Offcial Receiver. The reliefs sought 
include a declaration that the note is a Part 
cf the assets of Davidsons, Limited, return 
of the note with all interest thereon, or 
its value, and damages. The written state- 
ment of the Province of Bengal was filed on 
February 16, 1938. Under s. &8 (6-a), 
Oriminal Procedure Code, any person who 
claims to have an interest in property attach- 
„ed under the section can make a claim withe 
in six months of the attachment, Sub- 
section 6 (d) provides that if a Claimant's 
claim cr objection is disallawed in whole or 
in part that person may within a period of 
one year from the dute of such order institute 
a suit to establish the right which be claims 
in respect cf the properly in dispute, but 
subject to the reeult of such suit, if any 
the order of the Magistrate shall be con: 
-clusive. 

No proceedings were taken eitker b 
the Official Receiver cr by the seeder 
plaintiff under sub-s, 6 (a). Jt isnot dise 
puted that sub's, (d) dces not prevent a 
person from filing a suit to establish his 
title to attached prcperty without first 
filing a claim or objection under subss. 6 
(a), but I understand it to be suggested 
that an attachment is a bar to a claim 
for relief other than by way of declaration 
of title and the reliefs consequent thereon. 
It was suggested by the learned Standing 
Oounsel that the note was deposited not 

“by Davidsons, Limited, but by David 
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Ezekiel. That suggestion.was baséd upon 
the language of an entry in the ledger of 
Davidsons, Limited, which, it is true, lends 
some support to the submission. However, 
the point as to the identity ofthe depositor 
is not taken in the written statement, and.in 
view of the correspondence it is, to my mind, 
perfectly lear that it was the company that 
deposited the note, and that the Collector 
throughout has treated it asa deposit made 
by the company. 

With regard to the - company’s title 
the position appears to me to be as 
follows: The books of Davidsons, Limited, 
satisfactorily prove that the company. 
gave consideration for the promissory note 
by crediting David Ezekiel on January 31, 
1934, with Rs. 11,300 which was then the 
market value of the note. Some difficulty ig 
caused by the.fact that there has been no 
endorsement in favour of the company by 
David. Ezekiel and the plaintiff, or by either 
of them, nor has there been any assignment 
by a separate document, such as would satisfy 
the provisions ofs. 130, Transfer of Property 
Act, assuming that transfers, effecled as laid 
down in that section, are valid in respect of 
Government securities. In any event, however, 
I consider that there has not been a transfer, 
which is effectual to vest the property in the 
note in tke company, because in my opinion 
that can only be done by endorsement on 
the note itself, and in this connection I 
would refer to 8, 5, Securities Act, 1920, 
which provides that notwithstanding any- 
thing in s. 15, Negotiable Instruments Act, 
1681, no endorsement skall be valid on a 
Government promissory note unless made 
by the signature of the holder inscribed 
on the back of the security itself. There- 
fore the note is not and has never been, 
strictly speaking, a part of the assets of 
Davidsons, Limited. Tbis, however, is very 


‘far. from saying that Davidsons, Limited, 


have no rights whatever to the note. 

In my opinion when the note was deposited 
with the Collector on December 20, 1933, and 
accepted by him in his letter of January 9, 
1934, the Government of Bengal became the 


“bailees of the note within the meaning of 


8. 114, Contract Act. It follows that under 
8s. 1t0 of that Act, the Government were 
under a duty to return it without demand 
as soon as the time for which it had been 
bailed had expired, or the purpose for 
which’ it had been bailed was accomplished. 
I do not think it is a matter of much 
importance whether the license is more 
properly described as having been cancelled 
or as having been suspended, because- I 
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am told -that it-is an annual licensa and 
expires at the end of a year. It is not 
suggested that Davidsons, Limited, were 
under any liability to Government in respect 
of the bonded warehouse, and so even with- 
out demand, the Government were under an 
obligation to deliver the note according to 
the direction of Davidsons, Limited, at least 
asearly as the expiry of 1935, I have 
read the subsequent correspondence which 
contains an unequivocal demand for the 
note by Davidsens, Limited, and unequivocal 
refusal to part with the note on the part 
of the Government. I do not think any 
useful purpose would be served by insisting 
on an amendment of the plaint setting 
out these facts. In my opinion it was 
the duty of tbe Government to return the 
note, and that, under the well-known 
principle which is embodied in s. 117, 
Evidence Act, being bailees, they were 
not at liberty to refuse to return it on the 
ground of some ‘interest’ which they allege 
still subsists in David Ezekiol. 

I also consider that the Government 
cannot after their refusal improve their 
position by obtaining ex parte an order 
under a. 88, Oriminal Procedure Oode, and 
they cannot buttress their position by the 
direction contained in the order that they 
are not to part with the note without 
the authority of the Criminal Oourt. 

I am not concerned with the position which 
would have arisen if the note were no longer 
in the possession of the Government of 
Bengal through the Oollector of Excise, nor 
what the measure of damages in those cir- 
cumstances would be, having regard to 
the fact that the title of Davidsons, Limited, 
has not been perfected by the endorsement 
of the holders or either of them. my 
opinion Davidsons, Limited, as bailors have 
been throughout entitled to obtain the return 
of the note from the bailees, aud I also hold 
that the order of attachment which the 
Government have obtained in the Courts 
is no bar to my directing its return. I 
accordingly make a decree in terms of 
prayer 2 of the plaint with costs. 


B. Suit decreed. 
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as PRIVY COUNGIL 
Appeal from the Oalcutta High Court 
October 10, 1939 
Lorp MaAOMILLAN, SIR Grores RANKIN AND 
Me. M. R JAYAKAR 
PROBODH KUMAR DAS AND OTHERS — 
APPELLANTS 


versus 
Tan DANTMARA TEA Ob., LTD. AND 
OTARRS—- RESPONDENTS 

Transfer of Property Act (IV of 1889), a. 53-A— 
Right under—Oon fers no right of action on transferee 
in possession under unregistered contract of sale— 
Available only by way of defence—India Tea Con- 
trol Act (XXIV of 1933)—Hzxport quota rights are 
assignable, 

The amendment of the Transfer of Property Act, 
effected by the enactment of s. 53-A confers no 
right of action on a transferee in possession under 
an unregistered contract of sale. The right con- 
ferred by s. 53-A is a right available only to the 
defendant to protect his possession. The section is 
so framed aa to impose a statutory bar on the 
transferor ; it confers no active title onthe trans- 
feree. 

The export quota rights obtained from the Tea 
Licensing Committee are assignable and are of 
value, 


Sir Thomas Strangman, K. C, and Mr. 
Charles Bagram, for the Appellants. 


Messrs. A. M. Dunne, K,C,, L. P, E, Pugh, 
K, C,and J, M. Pringle, for Respondent, 
Nos. 1 and 7. i 


Lord Macmlllan.—This appeal relates 
to a tea garden in the District of Ohit- 
tagong, known as the Kaiyacherra Tea 
Estate, which at one time belongei to 
the Kaiyacherra Tea Oompany, Limited, 
The estate was mortgaged to Messrs. 
Gillanders, Arbuthnot & Oo. of Calcutta 
who in 1930 obtained an order for the 
compulsory winding-up of the Tea Com- 
pany. Thereafter the estate was put up 
to auction by the liquidators and pur- 
chased by Messrs. Gillanders, Arbuthnot 
& Oo. Without obtaining any conveyance 
in their favour Messrs. Gillanders, Arbuth- 
not & Co. on October 10, 1931, by an 
interchange of letters of offer and accepte 
ance agreed to sell the estate to one 
8. N. Roy, who paid the first instalment 
of the price and entered into possession, 
No conveyance was ever executed in 
pursuance of this contract of sale but 
the plaintiffs in the present suit, now the 
appellants, claim to-‘have acquired at least 
in part’ the purthaser's right under it. 
The estate has been the subject of a 
complicated series of transactions which 
it is fortunately not necessary to detail 
for the purpose of deciding the only ques- 
tion argued before their Lordships. These 
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transactions are fully set out in the judg- 
ments of the Subordinate Judge and the 
High Court and account for the varied as- 
sortment of defendants to the suit, 

The first defendants and respondents, 
the Dantmara Tea Oomparny, Limited. to 
whom alone it is necessary to refer, clain 
on the other hand to be the proprietors 


of the estate under (1) a duly registered 


deed of assignment in their favour by 
the partners of Mesere, Gillanders, Arbuth- 
not & Co, dated June 1, 1934, which 
narrates inter alta tte failure of B. N. 
Roy to comp'ete the contract of sale of 
October 10, 1931, and (2) a daly registered 
‘deed of sale, also dated June 1, 1934, 
by the Kaiyacherra Tea Company, Limited, 
and the liquidators of that company and 
‘by the partners of Messrs. Gillanders, 
Arbuthnot & Oo. 

The position accordingly is that the 
plaintifis have no title to the estate of 
which they are at least partly in posses- 
sion, but rely on the contract of sale of 
October 10, 1931, while the defendants, the 
Dantmara Tea Company, Limited, have a 
duly completed title to the estate but are 
not in possession of it, 

“The real bone of contention between 
the ‘parties is the right to the export 
quota under the India Tea Control Act 
(XXIV of 1933), which was passed inter 
alia to regulate the export of tea from 
India, By s. 3 of that Act an Indian 
Tea Licensing Committee was set up and 
under other provisions of the Act, it was 
entrusted with’ the task of determining 
the total quantity of tea, termed the 
“export quota,” which the owner of each 
tea estate should be permitted to export, 
and of issuing export licences. These 
quota rights are assignable and are of 
obvious Value. The Licensing Committee 
in 1933-34 issued the export quota rights 
“for the Kaiyacherra estate to the plaintiffs 
‘or to them and 8, N. Roy. In 1934-35 
the Oommitteé, having become aware that 
the title to the estate was in dispute, de- 
‘elined to issue any export quota rights 
in respect of it. Subsequent to the execu- 
tion and registration of the conveyance 


‘of the estate to the defendants, the 
Dantmara Tea Oompany, Limited, the 
Licensing Committee have reccgnised 


them as entitled to the export quota 
rights of the estate. Thus the plaintiffs 
have in part at least possession of the 
estate but have no export quota rights, 
while the defendants, the Dantmara Tea 
Company, Limited, hold the export quota 
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nee of the estate but have not possessicn 
of it. A 

It is in these circumstances that -the 
plaintiffs brought the present suit in 
which they seek to have it declared that 
the Dantmara Tea Oompiny, Limited, 
and others have no right or title to the 
estate aud are debarred from enforcing 
any right to the estate, including the 
right to sell tea under the export quota 
allotted to it cr to transfer the quota 
Tights to any person. They also seek an 
injunction. 

The defendants challenged the right of 
the plaintiffs to bring the suit and main- 
tained that they had no title to sae, 
The Subordinate Judge rejected this plea 
and decided generally in favour of the 
plaintiffs but on appeal the learned 
Judges of the High Oourt were of opinion 
that the suit was not maintainable and dis- 
missed it. ` 

It was conceded by the appellants at 
tkeir Lordships’ bar that, apart from 
8. 53-A which was added by amendment 
in 1929 to the Transfer of Property Act, 
1882, they had no case, But they cone 
tended that, notwithstanding that they 
had not chosen to sue for specific per- 
formance of tho contract of October 10, 
1931, snd notwithstanding that they had 
taken no steps to complete their title, 
they were nevertheless entitled under 
s. 53 A actively to assert the rights of a 
proprietor in virtue of the contract of Octo- 
ber 10, 1931, and their possession. 

The povition of the law under the Transe 
fer of Property Act, 1882, before the 
addition to it of s.53-A has on more than 
One occasion been expounded by their 
Lordships and reference may be made to 
the case of Pir Bakhsh v. Mahomed 
Tahar (1), where the subject was fully 
discussed. It is clear that the appellants 
were well-advised in conceding that if 
they could not invoke e, 53-A. they were out 
of Court. 

In their Lordships’ opinion the amend- 
ment of the law effected by the enac‘- 
ment of s. 53-A conferred no right of 
action on a transferee in possession under 
an unregistered contract of sale, Their 
Lordships agree with the view expressed 
by Mr. Justice Mitter in the High 
Court that “the right conferred by s. 53-A 

(L, 61 I A 888; 151 Ind. Oas. 388; 7 R P O 60: 
A I R 1934 P O 285; (1934) A L J 913;11 0 W 
N 1145; 40 L W 492; (1934) M W N 1037; 18!R D 
469; 39 O W N 34; 193: A L R 894; 38 Bom. L 


R 1195; 60 OLJ 370; 67 ML J £65; 16 P LT 1; 58 
B 650; (1934) O L R 769 (P O). 
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is a right available only to the defendant 
to protect his posression.” They note that 
_ this was also the view of their late dis- 

tinguished colleague, Sir Dinehah Mulla, 

as stated in the second edition of his 
treatise on the Transfer of Property Act 
at p. 262, Tke section is so framed as 
-to impose a statutory bar on the trans 
feror; it confers no active title on the 
‘transferee. Indeed, any other reading of 
it would make a serious inroad on the 
whole scheme of the Transfer of Properly 

Act. 

It was suggested that by obtaining the 
export quota rights from the Licensing 
. Committees the Dantmara Tea Company, 
Limited, as persons claiming under the 
transferors, were enforcing a right in 
respect of the property against the appel- 
lants as persons claiming under the trans- 
feree, and could be enjoined at the appel- 
lant’s instance from so doing, but in their 
Lordships’ view there has been no enforce- 
ment within the meaning of the section of 
any right against the appellants. 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal be 
dismissed. Separate printed cases were 
presented on behalf of the respondenta, 
the Dantmara Tea Company, Limited, 
and the respondents, the Chandranagar 
Tea Company, Limited, who claimed to 
have acquired an interest in the estate, 
“and were separately represented at their 
Lordships’ bar, but the appellants will pay 
only one set of costs to the respondents. 


3 Appeal dismissed. 


Solicitors for the Appellants :—Messre, 
` Callingham Ormond & Maddoz. 
Solicitors for Respondents Nos, land 7:— 
Messrs. T. L, Wilson & Co, 
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, October 10, 1939 
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CHANDAN MULL INDRA KUMAR 
“AND OTLERS—APPRLLANTS 
versus 
OHIMAN LAL GIRDHAR DAS PAREKH 
AND ANOTHRE—RESPONDENTS 
Civil Procedure Code (V of 1908), 0. XXVI, rr. 9 
10—Commissioner’s report— Principles to begadopted 
“in dealing with — Practice—Privy Oouncil—Relief 
claimed solely on ground that defendant worked 
coal under particular portion of land—Allegation 
failing—Defondant found to have taken coal from 
“different portion—Plaint not amended to inolude 
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relief in this respect—Olaim cannot be allowed in 
appeal to Privy Oouncil. 

The principle to be adopted in dealing with the 
Commissioner's report is that there should be no 
interference with the result of a long and careful 
local investigation except upon clearly defined and 
sufficient grounds, It is not safe for a Courtto act 
as anexpert andto overrulethe elaborate report of 
a Commissioner whose integrity and carefulness are 
unquestioned, whose carefal and laborious execution 
of his task is proved by his report, and who has 
not blindly adopted the assertions of either party 
Ranee Surut Soondree Debea v. Baboo Prosonno 
Coomar Tagore (1), referred to. |p. 222, col 2,] 

Where the plaintiff has only alleged in his plaint 
that the defendant had worked some coal under 
land comprised in plaintiff's underlease ina parti- 
cular direction, and has claimed relief solely on this 
ground but bas failed to prove the allegations 
and it hes been found that the defendants had taken 
coal to a small extent from under land in different 
direction . and no application to amend the plaint 
was however made at any stage of the proceedings 
so as to include relief in respect of such working, 
the plaintiff cannot be heard to claim euch relief 
in appeal to the Privy Oouncil. 


Messrs, L. L. Cohen, K. C. and W, W. K. 
Page, for the Appellante, 

Messrs, A. M. Dunne, K. C. and J. M. 
Pringle, for the Respondents. 

Lord Romer.—This is an appeal from 
a judgment and decree of the High Court 
of Judicature at Patna, dated April 1, 1937, 
which reversed a judgment and decree of 
the Subordinate Judge of Dhanbad dated 
February 21, 1933, and dismissed the appel- 
lants’ suit, 

The question for decision is whether the 
appellants or some of them are entitled to 
recover damages from the respondent by 
reason of the respondents having cut and 
removed coal under a certain area of land 
which will be described later, 

The appellants’ claim to the coal in 
question is founded upon a lease cr rather 
a subelease dated July 17, 1908 (hereinafter 
called the sub-lease} whereby there was 
demised to the Phularitand Ooal Oompany, 
Limited (hereafter called the Phularitand 
Company) coal under the land described in 
the 3rd Schedule thereunder written and 
also delineated and described in the map 
or plan tbereto annexed and thereon 
coloured blue. Amongst the land described 
in the 3rd Schedule was land situate in the 
Mauza Ganeshpur and described therein 
as being bounded on the north by the 
Maugas Buddora and Kenduadhi. On the 
plan there is shown lying between what is 
marked as Ganeshpur on the south and 
what is marked as Kenduadhi on the north 
a streamlet cr jore. The plan would seem 
to indicate that no part of this jore was 
situate in Ganesphur inasmuch as it is 
not coloured blue thereon. So far as the 
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plan is concerned, therefore the northern 
boundary of that pari of Ganeshpur which 
‘abuts on Kenduadhi is indicated as being 
_the southern bank of the jore. The blue 
` cölour on the plan extends to that bank but 
no furthers 

In the month of March, 1926, the Phulari- 
tand Company went into voluntary 
liquidation with a view to effecting an 
“amalgamation with the Baraboni Goal 
Concern, Limited (hereinafter called the 
Baraboni Oompapy) by means of a gale to 
them of all its assete, On June 30, 1927, 
_ accordingly by an agreement of that ‘date 
- the liquidators of the Phularitand Company 
‘agreed to sell to the Barabcni Company 
"BB from April 1, 1926, the ‘whole of the assets 
„of. the Phularitand Company. According 
to this agreement the liquidators were to 
retain possession cf the assets until com- 
plétion of the sale which did not take 
place until much later. It is alleged, 
however, by the appellants that the 
Baraboni Company was in fact put into 
possession of the assets upon April 1, 1926. 

On January 29,1928, the Baraboni. Oom- 
‘pany who are the appellants No, 2 dise 
covered that the respondents who were lease- 
holders of the coal under the western part 
of Kenduadhi were or had been working 
a seam of the coal under the jore. In the 
belief that for the reasons hereinafter stated 
such coal was included in the sab-lease 
they in conjunction with the appellant 
“No. 1 Chandan Mull Indra Kumar instituted 
on August 29, 1930, the present suit against 
the respondents claim: ng a declaration of 
title, an injunction, and damages. The 
4 appellant last mentioned had inthe year 
1928 purchased scme of the assets of the 
Baraboni Oompany and was under the 
impression that his purchase included the 
coal under Ganeshpur. In this he was 
‘mistaken. It is now conceded, that he had 
“no interest in that coal and he need not 
‘be further considered, Nor at the date of 
the institution of the suit, had the Baraboni 
Company any property in the coal inas- 
much as their purchase of the assets of the 
Phularitand Company had not been then 
completed. They based their claim to relief, 
however, upon their alleged possession of 
the 'demised coal since April 1, 1926, and 
merely brought in the Phularitand Company 
as* formal defendants. But by order dated 
August 12, 1932, the Phularitand Company 
were struck out’ as defendants and added 
pints and are now the appellants 

ó, 

In View of what has been stated about 
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the plan attached to the sub-lease, it would 
not appear at first sight that the appellants 
Nos. 2 and 3 could have any right to com- 
plain of the working by the respondents 
of coal under the jcre. Their claim to do.so, 
however, was as set out in their plaint founds 
ed upon ‘the following allegations. They said 
in effect that the true boundary between 
Mauza Ganeshpur on the south and Mauza 
Kenduadhi on the north was the jore as 
shown on the Revenue Survey map of 1862; 
tbat the said jore had since then gradually 
shifted its course towards the south with 
the result that it was-now wholly within 
the boundaries of Mauza Ganeshpur ; that 
the respondents had no right to any coal. 
lying to the south of the old jore as depicted 
in the Revenue Survey map; that the coal 
lying under the strip of land described 
in Sch. B to the plaint was, therefore, the 
property of the appellants ; and they 
claimed a declaration to that effect. Such 
Schedule so far as material was as follows: 
Boundary of the disputed strip of 
land as referred to hereinbefore. 
North. By the jore (streamlet) as 
it is existing in the Revenue 
Survey map to the midland (sic), 
South. By the present jore 
(streamlet,) 

It is to be observed that in this Schedule. 
the northern boundary of the coal c aimed 
by the appellants is the “midland” (which 
is nodoubt a misprint for the “midline”) 
of the jore as shown on the Revenue Survey 
map ; waereasin the body of the plaint it 
is merely alleged that the respondents have 
no right to the coal lying to the south of 
the jore. But however this may be, their 
Lordships are sutisfied on a careful exa- 
mination of the map that the boundary 
line between the two mauzas in question is 
therein showa to be the south bank of the 
jore. A similar conclusion was come to 
by the learned Pleader and Commissioner 
Hem Obandra Roy whose position in the 
matter will be stated hereafter. In the 
course of giving evidence at the trial of the 
snit he said: “According tothe Revenue. - 
Survey map the jore is within the limits of 
Mauza Kenduadhi,.” No reference is made. 
in the plaint to the fact that on the map 
annexed to the sub-lease the jore purports 
to be shown and is not coloured blue. Now. 
it might be contended thatthe jore there 
shown was intended to be the jore in the 
position it occupied at the date of the sub- 
lease ; in which case, in order to establish 
their right to the coal under the jorg in 
the position it occupied at the time of the 
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respondents alleged a workings, 
the appellants would have had to provea 


shifliog of the jore’s position since 190g, 
It seers, however, far more probable that 


the plan merely intended to record the fact. 


that the northern boundary of Ganeshpur 
was the. northern boundary of the csal 
demised and that such boundary was the 
southern bank of the jore asit had been 
shown to be on the Revenue Survey map, 
and was in no way concerned with the 
question whether the jore had altered its 
position since 1862. 

A written statement was filed by the 
respondent No. 2.in which a great number 
of defences were raised. Of these the only 
one that need be referred tois the allega- 
tion that the jore in the position it then 
occupied was the true boundary between 
Ganeshpur and Kenduadhi and that if that 
position differed from the one shown on 
the Revenue Survey map, the Revenue 
Survey map was wrong, 

On July 24, 1931, the first two appellants 
(the then plaintiffs) petitioned the Oourt 
for the appointment of a Commissioner with 
directions to him (amongst other things) 
(a) to prepare a map of the locality (b) to 
find out the intermediate boundary line 
between the plaintifis’ land and that of the 
defendants’ by reference to the Revenue 
Survey map and title deeds of the parties 
(if necessary) (c) to ascertain the encroach- 
ment, if any, madè by the defendants on 
the plaintifis’ land with reference to such 
intermediate boundary line, as also the 
quantity of coal cut therefrom. This peti- 
ition’ was successful and on August 5, 1931, 
Babu Hem Ohandra Roy, Pieader, to whom 
reference has already been made, was 
appointed Oommisrioner for the purposes 
above-mentioned. 

The Commissioner in due course made a 
careful survey of the locus in quo and 
embodied the result of such survey in a 
map onthe scale of 16 inches tothe mile. 
On this map he indicated the then position 
of the jore and also its position as indicated 
on the Revenue Survey map of 1862, He 
found himself able to ascertain the datter 
position (as he explained to the Ovourt in 
his first report of September 14, 1931) in 
the following way : He was in possession 
of the Revenue Survey map and of the 
Revenue Survey field book, On that map 
were indicated two tri-junction pillars 
marked U and O and the Oommissioner was 
satisfied that these corresponded practically 
with the two survey stations on his own 
map marked l and 20. Now the position 
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of what may be called the Kevenue Survey 
jore so ascertained by the Oommissioner 
and indicated on his own map by a red 
line is a substantial distance to the north 
of the present position of the jore. [t is 
plaiv, therefore, that any working of tke 
coal 10 the south of that red line was a 
wrongful act on the part of the respondents 
unless (1) the Commissioner was wrong in 
his identification of his survey points | 
and 20 with the points O and O on the 
Revenue Survey map or(2) the position of 
the jore in 1862 was not accurately shown 
on the Revenue Survey map, 

At the date of his fist report the worke 
ings of the respondents to the south of the 
position of the Revenue jore as shown on 
his map had long since been discontinued 
and the site of those workings was full of 
water and could not be surveyed by him. 
The mine was accordingly pumped dry by 
the appellants at a considerable cost and 
the Commissioner then made an inspection 
of the workings. The result of his inspec- 
tion was embodied in a further report 
dated April 16, 1932, and illustrated oa a 
second map, He calculated that 15,753 tong 
of coal had been removed by the Tespon- 
dents to the south of the Revenue jore as 
shown upon his first map, It would appear 
from this second repvrt of the Commissioner 
that the appellants had changed their views 
as to lhe way in which the position of the 
Revenue jore had shifted to the south, 
They no longer contended that the jore 
had gradually shifted its course but “that 
the present jore is nothing but a diverted 
course caused by the colliery proprietors 
and the village cultivators only during the 
recent years,” 

[t was im these circumstances that this suit 
came on for hearing before the Subordinate 
Judge of Dhanbad ın the month of August 
1932, A great number of issues had been 
framed for trial of which the only ones 
material for the. present purpose were. 
substantially these ; 


“(9) What is the correct intermedi bounda 
between Mauza Ganeshpur and Kenduadh p. du 


Is the property described in sch. i3 of the 
plains included within the property described 
aun Sch. A of the plaint? (i. e, the property 


described in the underlease), (12) Have the defer. 
dants wrongfully extracted the plaintiffs’ coal, and 
if so, what 15 the quantity?” 


At the trial the appellants sought 
to discredit the accuracy of the Ooms 
missioner's maps particularly in go far 
as they indicated the position of | tha 
Jore a3 shown on the Revenue Survey 
map. They contended {amongst other . 
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things) that the Commissioner was wrong 
in thinking that the survey points 1 and 
20 .on his ürst map corresponded to tne 
points O and O on the Revenue Survey 
map. If they were right in this contention 
it is obvious that the position of. the 
Revenue jore as shown on the Commissioner's 
map could not be relied upon. Tne learned 
trial Judge in his judgment of February 
21, 1933, considered this a3 well as the 
other -objections urged by the appellants 
against the accuracy of the Commissioner's 
maps and reports in great detail and with 
the greatest care. The Commissioner had 
himself given evidence at the trial and 
the learned Judge made an able and 
exhaustive analysis of that evidence and 
of the evidence of other witnesses. In the 
result, he found. that the intermediate 
boundary between Kenduadhi and Ganesh- 
pur and therefore the boundary between 
the coal of the appellanis and the respon- 
dents was the Revenue jore as depicted on 
the Commissioner's maps. He accepted 
the Commissioner's findings as to the 
amount of coal extracted and decreed to 
the respondents damages at the rate of 
Re. l-14-0 per ton of such coal. 

The learned Judge does not appear to 
have considered the question whether the 
Revenue Survey of 1862 could itself be 
relied upon as showing accurately the 
position of the jore at that time. 

. The respondents thereupon appealed to 
the High Oourt at Patna where it came on 
for hearing before Sir Oourtney-Terrell, O J. 
and James, J. In theresult, the appeal 
was allowed. 

The Ohief. Justice thought that the sub- 
lease indicated quite clearly that the 
northern boundary of the present appellant's 


coal was the southern bank of the jore. 


as it existed in 1903, and that as there 
was no evidence that the jore had shifted 
its position since that time, the suit should 
have been dismissed. He thought that it 
was quite immaterial what was the boundary 
between Kenduadhi and Ganeshpur for the 
purpose of the Revenue Survey of 1562. 
Their Lordships tind themselves unable 
to regard this as a satisfactory solution 
of the question in dispute. In their 
opinion tne sub-lesse included the coal 


under Ganeshpur up to the trae northern - 


boundary of tnat mouza as fixed by the 
Revenue Survey—that is to say up to 
the southern bank of the jore in the 
position that it occupied at the date 
of. the Revenue Survey. “The only question 
is.-whether_that position was the same as 
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the position that the jore now occupies. 
That was the view of the matter taken 
by James, J. He pointed out-that no 
witness had deposed to any alteration 


having taken place in the course of the. 


jore. He also gave his reasons for think- 
ing that no such change as was alleged 
by the appellants could have taken place 
in that district without 
nature. In those circumstances he said 
there 
which he thought impossible (1) that the 
Commissioner was unable to find the fixed 
points uf the Survey of 1462 or (2) that 
the boundary was incorrectly plotted in 


that Survey. The firat of thess two alter-' 


a convulsion of: 


wele two alternatives neither of- 


natives had been rejected, and in their . 


Lordships’ opinion, rightly rejected, by the 
Subordinate Judge. He had said: 
“It has been laid down that interference with 


the result of a long and careful local investigation , 


except upon clearly defined and sufficient grounds 
is to be deprecated. It is not safe for a Oourt 
to act ng an expert and to overrule the elaborate 
Teport of a Commissioner whoae integrity and 
carefulness are unquestioned, whose careful and 
laborious execution of his task was proved by hia 


report and who had not blindly adopted the asser- 


tions of either party." 


This, in their Lordships’ judgment, is a. 


correct statement of the principle to be 
adopted ın dealing with tho Oommissioner'’s 
report. It is substantially the principle 
already. laid down by this Board in the 
case of Runee Surut Soondree Debea V, 
Baboo Prosonno Coomar Tagore (1). 


Nor indeed did James, J. proceed upon | 


the first of the two alternatives propound- , 


ed by him. He proceeded exclusively upon 
the second and did so in these terms: 

“It appears to me clear from examining the 
Revenue Survey Map that the delineation of the 


course of the nala shown therein is to be regarded . 


with suspicion. The work of the Kevenue Survey 
BO far as it consisted of triangulation was certainly 
of the first class; but we are here concerned not 


with the question of whether the traverse survey ` 


then made was correct, but of whether the Amin 
who 
traverse lines, surveyed them correctly. The map 
is on a small scale; but it would, on the face of 


plotted the boundaries, working from the | 


it, appear that the Amin did not survey the boundary: ' 
1 


at all, bat merely sketched it in by hand 
do not consider that it can be held to be proved 
that the mala ever flowed elsewhere in its present 
position.” 


He then adverted to the facts that in 


. his survey of the respondents workings 


the Uommissioner had found that they had 
extended slightly beyond 
bank of the jore. Tnis encroachment the 
learned Judge considered to be quite 


(1) 13 M IA 607at p.617; 6B L R677; 15 WR 


20; 2 Buth. 393; 2 sar, 633 (P O), 


the southern - 


f 
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negligible and one that need not be taken 
into account. . 

Wih this judgment of James, J. their 
Lordships find themselves in substantial 
agreement. 

In the first place there is no single 
witness who deposes to a sbifting of the 
position of the jore. On the contrary: 
the only four witnesses who dealt with 
tbat question all asserted quite definitely 
that the jore had never shifted its posi- 
tion during the time that they bad known 
it, » They were giving their evidence in 
the year 1932 and seem to have been 
familiar with the neighbourhood for about 
20, 28, 14 and 16 years, respectively. It 
is inconceivable that, if the jore had 
gradually shifted its position as stated in 
the appellants’ plaint,or had been suddenly 
diverted by some colliery proprietors or 
village cultivators in recent years as they 
stated, to the Commissioner, these four 
witnesses should have been ignorant of 
the facts, The truth of the matter 
would seem to be that the idea of 
this shifting of the jore first occurred to 
the appellants in the year 1927, when the 
same Oommissioner, in making a survey 
of the present position of the jure for the 
purpose of litigation concerning another 
colliery situate to the east of the appellants’ 
colliery, had discovered that the position of 
the jore as delineated on the Reyenue Survey 
Map was to the north of its present posi- 
tion. 
contention was not based upon any evidence 
but solely upon the map that the Oom- 
missioner prepared in 1927, The appellants 
in other words are relying simply and 
solely upon the position of the jore being 


accurately delineated in the Kevenue 
Survey map. 
In their Lordships’ opipion the map 


cannot be trusted in this respect. If this 
map be accurate, the jore must have shifted 
its position considerably since 1802. There 
is, however, no eviaence to show that any 
change of position of a stream was either 
probable or even possible in that locality: 
and there is the oral evidence, to which 
reference has already been made, that no 
such change as alleged has taken place 
during recent years, There cannot, there- 
fore, have been any gradual change vf the 
stream or any change made in recent 


times by any cultivator or colliery owner. 


and no other kind of change has been 
suggested by the appellants. It appears, 
moreover, from the evidence of the Oom- 
missioner given a the trial that the 
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revenue field book does not contain the 
offsets of the line ofthe jore. Itis therefore 
at least possible, and in view of all the 
circumstances of this case, it seems to 
their Lordships highly probable that the 
Amin did notin 1862 survey the position 
of the jore at all, but in the words of 
James, J. merely "sketched" it in, 

This being so, the appellants have failed 
to discharge the onus that lies upon them 
of -showing that the respondents have 
worked coal comprised in the appellants’ 
underlease, It is true that the Oommis- 
sioner's survey of the respondents’ workings 
indicates that toa small extent the respone 
dents have taken coal from under land 
lying to the-.south of the jore. But no 
reference to any such working is to be 
found in the appellants’ plaint. All that 
they alleged was that the respondents 
had worked some coal under the land 
described in Sch, B to the plaint, and 
it was only in respect of the coal under 
that land that they sought ‘a declaration 
of title and damages. Now the land 
described in Sch. B did not extend further 
south than the jore. No application to 
amend, however, was made at any stage 
of the proceedings, and in their Lordships 
opinicn it would be quile wrong to give 
to the appellants any relief in respect of 
the respondents’ comparatively small worke 
ings to the south of the jore. Had the 
appellants been correctly informed as to 
the true northern boundary of the coal 
compriced in their sublease, this lengthy 
and very expensive litigation would never 
have been undertaken by them. They 
ought not to be allowed to avail them: 
selves of the fact that in the course of 
their unsuccessful endeavour to establish 
their title to the coal under the land 
comprised in Sch, B, they have discovered 
that a small quantity of coal to the value 
of little more than Rs. 2,000 has been 
extracted by the respondents to the south 
of that land. They did not, in their plaint, 
claim any relief in respect of such coal 
and they cannot be heard to claim it 
now. 

For these reasons their Lordships are 
of opinion and they will humbly advise 
His Majesty that the appeal should be 
dismissed. The respondents’ costa of the 
appeal must be paid by the appellants, 

B. Appeal dismissed. 

Solicitors for the Appellants :—Messra, 
T. L. Wilson & Co, 

Solicitors for the Respondents :—Messre, 
Hy. S. L. Polak & Co. 
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ALLAHABAD HIGH COURT 
Criminal Reference Nos,477 and 478 
: of 1939 
July 7, 1939 
MULIA, J. 
| B. SOHAN LA L— APPLIOANT 
et TETIUS 
M. MUBARAK ALI KHAN—Opposita 
PARTY 

Criminal Procedure Code (Act V of 18881, s. 197 
—Member of non-City Municipality, whether can 
claim protection of s. 197. 

A member of a non-City Municipal Board is 
removable by the Commigaioner under s. 40, U. P. 
Municipalities Act, and hence cannot be described 
asa person not removable from his office save by 
or with the sanction of a Local Government or 
some higher authority, He cannot, therefore, claim 
protection of s. 197, Oriminal Procedure Oode. At 
the stage when the Magistrate has to decide whe- 
ther he can take cognizance of the offence or not, 
the question whether the offence with which the 
Municipal Commissioner is charged is one for which 
the Commissioner would or would not eventually 
have the power to remove him does not arise at 
all. 


Or. Ref, made by the Additional Sessions 


Judge, Aligarh at Etab, dated May 10, 1939, 
Mr, B. S. Darbari, for the Applicant. - 


: The Assistant Government Advocate, for 
the Orown. = 


Order.—These are two connécted refer- 
ences,by the learned Additional Sessions 
Judge of Aligarh at Etah which give rise 
to the same question of law for decision 
and can therefore be convenienty disposed 
of together.. ‘lhe facts out of which the 
question of law arises may briefly be stated 
as follows: One Babu Sohan Lalin whose 
behalf the relerence has been made, is a 
member of the Municipal Board of Jalesar. 
The Ohairman of that Board is one Mr. 
Mubarak Ali Khan. It appears that in 
bis capacity as a Municipal Oommissioner, 
Babu Sohan Lal was entrusted with certain 
public moneys. The Ohairman has made 
two-separate complaints against him for 
having dishonestly misappropriated thcee 
moneys and he is charged undere. 409, 
Indian Penal Code, because he is a public 
servant as defined by s, 21, Indian Penal 
Ocde: ` The Magistrate before whom the 


complaints were made took cognizance of ' 


the two offences and issued summonses to 
Babu Soban Lal, In both cases an objection 
was taken on behalf of Babu Sohan. Lal 
that-in view of s. 197, Oriminal Procedure 
Oode, the Magistrate was not authorized 
to take cognizance of the offences, It was 


contended in each case that Babu Sohan, 


Lal wes a public servant who was not 
removable from his office save by or with 
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the sanction of the Local Government and as 
he was accused of an offence alleged to 
have been committed by him while acling 
in the discharge of his official duty, no Court 


~ could take cognizance of such an offence 


except with the previous sanction of the 
Local Government, It is admitted that no 
sanction of the Local Government has been 
obtained in this case. When the Magistrate 
took cognizance of the case, Babu Nohan 
Lal made an application in revision to 
the learned Additional Sessions Judge 
who has made these references. The leara- 
ed Judge has accepted the contention on 
behalf of Babu Sohan Lal and has 
consequently recommended that the Magis- 
trate's order summoning Babu Sohan Lal 
in each case should be quashed. 

Upon a careful consideration of the facta, 
I find that I am unable to agree with the 
view taken by the learned Additional Ses- 
sions Judge, The decision obviously turns 
upon the interpretation’ of the words “not 
removable from his office save by or, 
with the sanction of a Local Government” 
contained in s. 197, Oriminal Procedure 
Code. Thesimple point is whether this 
description rightly applies to Babu Sohan 
Lal so that he can claim the protection 
afforded by s. 197, Oriminal Procedure 
Oode. In order to decide this point, 
reference must be made to s. 40, U. P., 
Municipalities Act, which provides for the 
removal of a Municipal Commissioner. That. 
section draws a clear distinction between 
Oity Municipalities and non-City Munici- 
palities. In the case of Oity Muanicipalities,. 
the Local Government alone has power of, 
removing a Municipal Oommissioner. In 
other cases even the Ov dmissioner can, 
Temove a Municipal Ocmmiss.cner under 
s. 40 forany one of the reaso.: mentioned, 
therein. Now the Municipality ..° J alesar 
of which Babu Sohan Lal is a Comm:esioner, 
is admiitedly a non-City Municipality so that, 
the Commissioner has the power of remçe 
val in respect of the Commissioners of that 
Municipality under s. 40, U. P. Manici- 
palities Act. It necessarily follows that 
member of the Jalesar Municipal Board 
who is removable by the Oommissioner 
under s. 40, U. P. Municipalities Act can- 
not be described as a person not removable 
from his office save by or with tbe sanction 
of a Local Government or some higher 
authorily. The learned Additional Sessions 
Judge has given a rather curious reason, 
for arriving atthe tinding that Babu Bohan 
Lal is a person not removable from his 
Office save by or with the sanction of a: 
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Local Govt. or some higher autho» 
rity. The reason is that the offence of cri- 
minal breach of trust with which he is 
charged is not an cffence for which the 
Commissioner can remove any member of 
the Jalesar Municipal Board. This argu- 
ment is obviously unsound. At this stage 
when the Magistrate has to decide whether 
he can take congnizance of the offence or 
not, the question whether the offeace with 
which Babu Sohan Lal is charged is one 
for which the Commissioner would or would 
nət eventually have the power to remove 
him does not arise at all, It is only when 
Babu Sohan Lal is convicted of the offence 
with which he is charged that the question 
of his removal can possibly arise, At this 
stage all that the Court is concerned with 
is the interpretation of the words “not ree 
movable frum his office save by or with 
the sanction of a Local Govt. or some 
higher authority.” For the reasons which I 
have already given, it is perfectlyfclear that 
Babu S h.n Lal does not fulfil that des 
cription and he cannot therefore claim any 
protection under s. 197, „Criminal P. O. 
"The result, therefore, is that I reject. the 
reference made by the learned Additional 
Sessions Judge. 


KAB Reference rejected. 


—— 
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BOMBAY HIGH COURT 
Second Appeal No..168 of 1937 
March 22, 1939 
; Baaumont, O. J. 
BASAPPA CHANBASAPPA OHEKKI 
AND oTHERS—DeranpaNnts Nos. 1 to 3— 
APPELLANTS 


’ versus 
HANMAPPA RAMAPPA MANAUR— 
i PLAINTIFF—RBSPONDENT - 

Oivil Procedure Code (Act V of 1908), 8. 64, 
0. XXXVIII, r. 10-Oontract of sale before at- 
tachment of property before judgment —Subsequent 
conveyance tf prevails over attachment—Atiachment 
—Before judgment—Provistonal order coming for 
being made absolute--Court directing defendant to 
furnish security, and on failure, property would be 
attached—Effect of. . 

Section 64 and O. XXXVIII, r.10, Civil P. O, 
must be read together. Section 64 applies, to an 
effective attachment, and under O. XXXVIII, r. 10, 
attachment before judgment is not effective as 
against rights subsisting at the date of the attach- 
ment, Hence a conveyance of a property, executed 
after its attachment before judgment by a creditor, 
in pursuance of a contract dated before the attach- 
ment, should prevail over the attachment. 384 Ind. 
Oas. 953 (2), approved. 

Where at the time when the provisional order 
for attachment before ent has come before the 


jud 
Court for being made aben ute,{the Court directs the- 
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defendant to give security and says “failing -which 
the property will be attached,” all that the Court 
means is that the attachment on the property will 
be continued, that is to say, the Rule will be made 
absolute unless the security is furnished within 
time allowed in which case the attachment wil be 
discontinued. a 

S. A. from the decision of the Assistant 


Judge, Dharwar, in Appeal No. 208 of 1935. 


Mr..A, G. Desai, for Appellant (Defend- 
ant No. 1). 


Messrs. G. P. Murdeshwar and R. A. 
Mund kar, for the Respondent, 


Judgment.—This is a second appeal 
from a decision of the Assistant Judge of 
Dharwar, The facts giving rise to the suit 
are these. On May 27, 1921, defendants 
Nos, 1 to 3 agreed to sell five survey num- 
bers. to the plaintiff. That sale was carried 
out by a conveyance on September 26, 1922, 
butin the meantime, namely on Septem- 
ber 6, 1922, one Sitaram commenced a suit 
against the defendants for a sum of money 
and obtained an order for attachment bee 
fore judgment of the property, or part of 
tte property -included in the plaintiff's sale. 
On November 8, 1922, when the provisional 
order for attachment, which Sitaram had 
obtained, came ap to be made absolute, the 
Court refused to. make the Rule abgolute 
aud cancelled the attachment. Sitaram 
appealed against that order, and on March 
l, 1923, an order was made by. the then 
„District Judge of Dharwar, the effect of 
which is said to be to restore the attach- 
ment. The true construction of that order 
is one of the questions with which I have 
to deal. On April 4, 1923, the property. 
was attached, and subsequently Sitaram 
got a decree against the defendants, and 
under that decree the attached pro- 
perty was sold by the Court in execu- 
tion, and Sitaram purchased with the. leave 
of the Court for Rs. 1,581. That sum was 
applied in discharge of Sitaram's debt, and 
the balance of Rs, 331 was paid to the plain- 
tiff, and on October 18, 1930, an order 
wes made in execution giving possession to 
Sitaram and ousting the plaintiff from 
possession. The plaintiff's case in this suit 
therefore is that he got no title to the~pro- 
perty, which was subsequently sold -to 
Sitaram, and claims damages against the. 
vendors for breach of their covenants of 
title implied under s. 55 (1) (a) and (2), 
T. P. Act. - 

Two points are taken on this appeal. 
The first is that the order of March 1, 1923, 
did .not have the effect of . restoring 
Sitaram'’s attachment but created a new 
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attachment which was after the date of 
the eale to the plaintiff. The order is not 
very happily worded. It states that the 
appellant's Pleader is content if the respon- 
dent gives security for Rs, 4,000, and the 
learned Judge says: “This seems reason- 
able. lorder the respondent to give secu- 
rity within fifteen days, failing which, the 
property will be attached." It is obvious 
that that order is not correctly expréssed, 
The learned Judge had no power to order 
the respondents to give security. What he 
was really- doing was providing that the 
attachment should continue -unless the res- 
pondénts gave security. He was giving 
them an option, and [ think when he 
directs them to give security and says 
“failing which the properly will be attach- 
ed," ali that he means is that the attach- 
ment on the property will be continued, 
that isto sey, tte Rule will be made absolute 
unless within fifteen days the security is 
furnished, in which case, the attachment will 
be discontinued. That seems tome to be 
the effect of {he crder, and that is the view 
which is taken in both the lower Courts. 

The second point taken has undoubtedly 
more substance init. It is argued that, in 
point of fact, the plaintiff got a perfectly 

ood title from the vendors, and therefore 
they are not liable for breach of their 
covenants for title, and reliance is placed 
on O, XXXVIH,r. 10, Civil P; O., which says 
that attachment before judgment shall not 
affect the rights, existing prior to the 
attachment of persons not parties to the 
suit, Now, the plaintiff was not a party to 
Sitaram’s suit, and, undoubtedly, before 
Sitaram obtained attachment before judg- 
ment, the plaintiff had acquired a right 
under the contract of sale. It is true that 
a contract for sale in India does not, as in 
England, confer any equitable estate on the 
purchaser, but undoubtedly the purchaser 
has a right to have the contract carried cut, 
and that right is not merely, as Mr. 
Murdeshwar argued, a right to sue for 
specific performance. It is not nécessary 
to sue for specific performance, if the vendor 
is willing to carry out his obligation, and [ 
think undoubtedly the plaintiff had a right 
to require the vendors to carry out their cone 
tract, and as it has been proved that the 
plaintiff had no notice of the attachment, 
he would be entitled to pay his purchase 
money to the vendors. Mr. Murdeshwar 
argues that that is inconsistent with 6. 64, 
Civil P. O., which provides that where 
attachment has been made, any private 
transfer or delivery of the property attach- 
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ed or of any interest therein shall be void. 
But one must. read a. 64 and O. XXXVIII, 
T. 10 together. Section 64 applies, I think, 
to an effective, attachment, and under 
O. XXXVIII, r. 10, attachment before judg- 
ment is not effective as against rights sub- 
sisting at the date of the attachment., There- 
fore, | think, there isa good deal of force 
in the contention of the present appellant 
that the plaintiff did get a good title. Mr. 
Maurdeshwar relies on Taraknath Mukherjt 
v. Sanatkumar Mukherji (1), but that case 
is opposed to ‘an earlier decision of the 
Caleutta High Oourt in Madan v. Rebati 
(2), in which the Oourt held that a cons 
veyance of a property, executed after its 
attachment before judgment by a creditor, 
in pursuance of a contract dated before 
the attachment, should prevail over the 
attachment, I think that decision is right, 
and I prefer it to the later decision of the 
Oalcutia High Court, which I must confess 
I have some difficulty in understanding. 
The question then arises whether the 
appellant is entitled to take this point now. 
It was not apparently taken in either of 
the lower Courts, but, apart from that, the 
point ought to have been taken at the time 
when the plaintiff was dispossessed, The 
Plaintiff was dispossessed in execution prós 
ceeding at the instance of Sitaram, and 
the present appellant as jadgment-debtor 
was a party to those proceedings, though 
he did not put in an appearance. In those 
proceedings, to which the appellant was a. 
party, the Judge held, rightly or wrongly 
that the Plaintiff was not- entitled to retain 
the property as against Sitaram, and it seems 
to me that the appellant is not entitled to 
dispute that finding. It is res judicata, the 
principle of which, it is well-settled, applies 
in execution proceedings. If the.appel- 
lant is not entitled- to affirm that the plain- 
tiff got a good title against Sitaram, then I 
think he has no answer to the plaintiff's 
claim for damages for breach of the coves, 
nants for title. | The appeal, therefore, fails 
and must be dismissed with costs. w 


8. Appeal dismissed. | 


(1) 570 274; 128 Ind. Oas, 637; A I R1929 Oal 
494; 330 W N 205; Ind. Rul, (1980) Oal. 269, ae 

(2) 230 L J 115; 34 Ind, Oas, 953; A IR 1916 Cal, 
927; 31 O W N 158. 
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LAHORE HIGH COURT 
Letters Patent Appeal No. 110 of 1933 
November 8, 1938 
Avpison AND Raw Laut, JJ, 
Sheikh NOOR AHMAD —PLAINTIHE 
versus 
Sayed MAHMUD ALI —DERRNDANT 

Stamp Act (II of 1899), Art. 35 (a) D, (vlil— 
Lease of house on monthly rental—Term not fized— 
Tenancy terminable on month's notice—Lease held 
does not fall under Art. 35 (a) (i) but under (viii) 
than that. given in Tr Pro ag Ter 

n -given in Transfer o, r 0 
1883), s. 105, I SARIT ARET 4 

A lease may be from month to month and yet be 

for an indefinite period. The language of the Stamp 
Act “is perfectly clear and it is only when a term 
of less b 12 months’ duration is specified that a 
lease can be said to purport to be for such a 
period and therefore chargeable as such. Where no 
term is fixed, the document is ex facie one for an 
indefinite period, 
- Even if a dcoument is such that it could not be 
deemed to be a lease within the meaning of s. 105, 
T. P. Act, it would still come within ‘he Stamp 
Aot because the definition of “lease” in the Stamp 
Act is wider and more comprehensive than the 
definition of itin the T. P. Act. The two Acts are 
not complementary of each other and where the 
language employed in one Act is perfectly clear, the 
Oourta should not go to another Act for interpret- 
ing the term used in that Act. 

A lease of a certain house was granted on a 
monthly rental of Rs. 30. The instrument did not 
fix a term but it was stated that either party could 
terininate the tenancy on giving one month's 

106 : 

Held, that the lease was one which did not’ pur- 

port to be for a definite term. It did not therefore 
under Art, 85 (a) (1) but under (pitt) of Stam 
Act, 51 Ind, Oas, 221 (1), explained and not approve 


L. P. A. filed by Collector of Delhi against 


an order passed by Mr. Justice Skemp, J. 
in O. R. No. 28 of 1937, dated April 25, 1938, 


Mr. M. Sleem, Advocate-General, for the 
Collector, Delhi, 


Mr. Azim Ullah, for the Plaintiff, 


_ Ram Lali, J.—A lease of a certain house 
in Delhi was granted on a monthly rental 
of Rs. 30. The instrument did not fix a 
term but it was stated that either party 
could terminate the tenancy on giving one 
month’s notice. In a suit tor rent the above- 
mentioned document was produced and the 
Small Oause Oourt Judge who was trying 
the case, holding that it was a lease for a 
term of less than one year and therefore 
chargeable under Art. 39 (a) (i) of Sch. I, 
Stamp Act, charged a duty of Rs, 3 anda 
penalty of Rs, 30 before admitting it into 
evidence. The Ohief Revenue Authority, 
Delhi, made a reference to the High Oonrt 
under s. 61 (1), Stanp Act, urging that the 
instrument in question was chargeable 
wader Art, 35 (a) (viti), together with 
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penalty, amounting in all to a sum of 
Ks, 247-80, This reference was disposed 
of by a learned Single Juige who by his 
order dated April 25,1938, held that the 
proper section applicable was Art. 39 (a) (4) 
on the authority in A, M. Amolia v. [brahim 
Ishak (|), and on a consideration of the 
language of s. 105, T. P. Act. The Ohief 
Revenue Authority has come up in appeal, 
urging again thit the document is a lease 
fo? an indefinite peri:d and chargeable to 
duty as such, 

On a general consideration of the lane 
guage of the Article it dppears to me that 
the contention of the appellant must pree- 
vail. Section 35 (a) makes a distinction 
between leases which purport to be fora 
fixed term and those which do not specify 
a term. In the presemt case the tenant 
would continue in possession till his tene 
ancy was put an end to by notice. Neither 
party could know beforehand at what 
moment of time such a notice would be 
given and so such a lease might continue 
for an indefinite number of years. It 
appears to me therefore that the present 
lease is clearly one which does not purport 
to be for a definite term. h 

Turning to decided cases, the only decie 
sion that supports the contrary contention is 
A.M. Amolta v. Ibrahim Ishak (1). In that 
case the agreement was to’ pay Rs. 60 per 
month as rent and to pay it at Rs. 2 per 
day. There was no stipulation for termin- 
ating the tenancy by notice and it might 
easily be construed that the intention of the 
Parties was that after the first month the 
tenant would be allowed to hold over. It 
was held that such a contract would be 
deemed to be a lease from month to month 
inaccordance with 8. 105, T. P. Act, but 
without further discussion it was stated 
that the duty chargeable would be under 
s. 35 (a) (i), Stamp. Act, This case appears 
to me to be decided rather on the admissions 
of Counsel gs-to whether or not a monthly- 
tenancy existed and not on any consider- 
ation of the question whether the contract 
was one for a definite period or not. Mulla 
and Pratt, in their learned commentary on 
the Stamp Act (at p, 239, Edn. 3), point out 
that the failure of the Court in the Calcutta 
case to assess duty on a contract of lease 
for an indefinite period was ‘‘evidently an 
oversight,” 

In a Full Banch: decision of the Allahe 
abad High Court, reported as In the matter 
of Burmah Shell Oil Storage and Distri- 

(1) 46 O 804; 51 Ind, Oas, 281; AI R 1919 Oal, 
00; 330 WN 398, 
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buting Co., India, Ltd. (2), same railway land 
‘was given to an oil company and a monthly 
‘payment was to be charged for the use of 
‘this land. The company was to construct 
“certain permanent structures and in case 
“of breach of any of the conditions specified, 
‘the transaction could be cancelled by giving 
„Beven days’ notice to tha company and in 
any oier case on-three months’ notice by 
either side. The lease'in question expressly 
provided that notenancy was being created, 
_ The question arose whether this document 
‘was a licenge or a lease and with what duty 
‘it was chargeable, It was held that it was 
‘a lease and further that the definition of 
‘lease’ as contained in the Stamp Act was 

‘ wider than that contained in the T. P. Act. 
‘It was” held, therefore, that even if this 
` document did not’ amount to a lease under 
_ 8, 105, T. P. Act, it” was nevertheless a lease 
“for the purposes of the Stamp Act. Regard- 
ing the duty chargeable, it was held that 
the document was a lease which did not pure 
‘Port to be for a definite term. Though ths 
Calcutta decision mentioned above was not 
“specifically referred to, the-conclusion arrived 
at by'the Full Bench was contrary to that 
stated in the Oaloutta case. In a very 
recent decision reported in Mangal Puri v. 
‘Baldeo Puri (3), the ‘matter was more 
directly in issue and the Oalcutta case 
‘referred to above (and on which the learned 
Single Judge mainly based his judgment) 
was specifically diaapproved. In this case 
@ lease had been granted with a stipulation, 
as in the present case under discussion, that 
the owner could get the house vacated by 
giving one month's notice. A Division 
Bench held that a monthly tenancy within 
the meaning of s. 102, T. P. Act, had been 
created but it did not follow that the docu- 
ment in question was a lease for less than 
one year. The learned Judges went on to 
Bay : 
t A lease for less than one year means a lease for 
some specified period which is less than 13 months. 
In the present case the lease is for an indefinite 
„period ; in other words, it ‘does not purport to be for 
‘any definite term." ` 
'`Referridg to s. 105, T. P. Act, the learned 
Single Judge observed that it would be 
anomalous if a lease which contained no 
“clatse as to notice, should be a” lease from 
month to month, whereas a lease which 
contained a clause making the tenancy 
terminable by one month's notice should be 
‘a lease for an indefinite period. It appears 

(D 55 A 874; 145 Ind, Oas. "674; AI R 1933 All, 
-785; 1933 A LJ 749; 6 R A145 (F B). 

(3) A IR 1938 All. 30i; 175 Ind. Oas. 313;I LR 


ge All. 481; 1938 A LJ 324; 19038 R D 495; 10 R 
A | ; 


1988 A L R 409. 
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to me that this argument does not touch the 
real question in issue. I am quite clear 
in my mind that alease may be from month 
to month and yet be for an indefinite 
period. The language of the Stamp Act is 
perfectly clear and in my opinion it is only 
when a term of lees than 12 months’ durae 


„tion is specified that a lease can be said to 


purbors to be for such a period and theres 


‘fore chargeable assuch, Where no term is 


fixed the document is ex facie one for an 
indefinite period. Further, as pointed out 
in the Full Bench decision of the Allahabad 
High Oourt referred to above, even if a 
document is such that it could not be déem- 
ed to be a lease within the meaning of 
8.105, T. P. Act, it would still come within 
the Stamp Act because the definition of 
“lease” in the Stamp Act js wider and more 
comprehensive than the definition of it in 
the T.P. Act. The two Acts are not come 
plementary of each other and where the 


‘language employed in one Act is perfecty 


clear, I can see no reason for going to 


-anobher Act for interpreting the term used 


in.that Act. For these reasons, I would 
accept this appeal, but having regard to 
aH the circumstances of the case, I would 
make no order as to costs in the High Court, 
Learned Counsel for the respondent: pointed 
out that the penalty which his client would 
have to pay was, very heavy indeed, having 
regard to the subject-matter of the suit, 
While we may entertain sympathy for the 
respondent in this matter, it appears to me 
that we have no power either to reduceor 
to remit the penalty imposed and the only 
remedy lies in a representation to the Ohief 
Revenue Authority. 


Addison, J.—I concur. 
D. Appeal allowed. 


BOMBAY HIGH COURT A 
Criminal Revision Application No, 142 
of 1939 
June 20, 1939 
. BROOMFIELD, AG. O. J. AND Sgn, J. : 
KANAYALAL MOHANLAL QUJAR—. 

AcouUsED h 


versus 
EMPEROR—OppositE Pakty : 
Penal Oode (Act XLV of 1860), 8. 266—Agreement 
between purchaser and seller that commodtty sold, 
should be measured by measure produced by pur- 
chaser—No representation by purchaser that measure 
produced was standard one—Purchaser, if guilty, 
under s. 206—“ False measure,” meaning of—Coma 
mission of offence under Bombay Weights and 
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Measures Act, whether makes measure false within 
meaning of s. 368. | r 

Where both purchaser and ‘seller are well aware 

of the actual measure being used, there canbe no 
question of fraudulent intent. [tis only when the 
seller purports to sell acoording toa certain stand- 
ard and sells below that standard, that he can be said 
to be guilty of fraud. 
+ Where therefore it has been agreed between the sel- 
ler and the purchaser that a certain commodity should 
be measured by a measure produéed by the pur- 
chaser and purchaser has not represented in any way 
that the measure was the standard measure, the pur- 
chager cannot be said to have fraudulent intent and 
cannot be convicted under e. 266, I. P. 0,43 Ind, Oas 
433 (1), relied on. 

The fact that an offence may have been commit- 
ted under the Bombay Weights and Measures Act 
does not make the measures false within the mean- 
ing of s. 266, L P.O. According to the ordinary use 
of language, if a measure is described as false, that 
means that it is something other than what it pur- 
ports to be. 


Or..R. App. against the decision of the 
Sessions Judge, Poona. 


Mr, V. N. Chhatrapati, for the Accused. 
Mr. R. A. Jahagirdar, Govt. Pleader, for 
the Orown. 


Broomfleld, Ag. C. J.—This is an appli- 
cation for revision by one Kanaylal Gujar 
againsthis conviction under s. 266, I. P.O. of 
the offence of being in possession of a false 
weight or measure known to be false with 
the intention that thesame may be frau- 
dulently, used. The conviction was by the 
First Olass Magistrate of Junnar, and it 
was confirmed on appeal by the Sessions 
Judge of Poona. The learned Advocate, 


who appears for the applicant, contends, ° 


in the first place, that the measures used 
ih this case were not falge within the mean- 
ing of s. 266 and, in the second place, that 
a fraudulent intenticn has not been estabe 
lished. The facts are very simple. The 
accused is a sowkar and he deals in hirda. 
He had purchased a quantity of about 16 
maunds of hirda from one Savleram, and he 
got the hirda measured by means of two 
measures called adholis. The measurement 
was made by Savleram, the vendor him- 
self, with the assistance of another person. 
The adholis are old measure and are not 
in accordance with the standard prescrib- 
ed by tke Weights and Measures Act 
(Bombay IV of 1932). The Patil of the vil- 
. lage was present atthe time, and he says 
that he warned the accused not to use these 
old measures, and that as the accused 
persisted in using them, when the measure- 
ment of the hirda was completed, he seized 
the adholis and handed them over to the 
Police. The view taken by the lower Courts 
was that the adholis in ‘question must be 
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regarded as false measures, because they 
are smaller than the adkolt measures près- 
cribed by the Weights and Measures ‘Acts: 
Because they are smaller, and-the accused: 
deliberately used these old measures, it has- 
been held that he must have acted: frau- 
dulently, This finding has been arrived at 
in spite of the evidence making it clear 
that Savleram, the vendor, was himself 
using these measures and had ‘consented: 
that they should be used. In oar opinion, 
the conviction of the accused for an offence 
under s. 266, I. P. 0. cannot be sustained: 
on these facts. ' 


Under s 12, Weights and Measures Act, 
itis provided that, subject to the provisions 
of s. 46 (with which we are not concerned), 
all dealings or contracts in any area in 
which the Act isin force shall be deemed: 
to be had or made according to one of the 
standard weights or measures, and it shall 
not belawful to use any other weight 
or measure in relation to any such dealing 
or contract. The section further provides 
that any dealing or contract, 'so far as it 
contravenes the provisions of the section, 
shall be void, unless it is proved that such 
dealing or contract was had or made with- 
out intention to contravene the said proe 
Visions. By 8.31 of the Act it is made a- 
penal offence punishable with imprisonment 
or fine or both to use any weight or measure 
fraudulently. Buts,44 of the Act provides 
that no prosecution under the Act shall, 
be instituted, except by or withthe pre- 
vious sanction cf the Collector, or an officer 
specially empowered by the Oollector, or 
by Govt, The Weights and Measures Act 
applies to the District of Poona, and it may 
be that the transaction between the parties 
wasvoid under 8,12. Provided the use of 
the measures was frandalent, the use would 
be an offence under s.- 31 although, as I 
have said, prisecution under the Act would 
require eanction. But the fact that an 
offence may have been committed under the 
Weights and Measures Act, does not make 
the measures false within the meaning of 
s. 266, According to the ordinary use of 
language, if a measure is described as 
false, that means that it issomething other 
than whatit purports to be. In Ratanlal's. 
Law of Crimes a passage is cited from 
Stokes’ Anglo-Indian Oodes, Vol. J, to the 
effect that the werd ‘false’in e, 264 and the 
following section means : 

“different from the instrument, weight or measure, 
which the offender and the person defrauded have 
fixed upon expressly or by implication, with refer- 
ence to. their mutual dealings,” 4 
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No suggestion has been made that the 
accused represented in any way that the 
adholis were of the standard measure. 
In fact the evidence makes it perfectly 
clear that he did nothing of the sort. We 
hold therefore that the measures were not 
false measures within the meaning of this 
section of the I. P. O. We are also not 
Satisfied that there was any fraud. The 
vendor Savleram consented to the use of 
these measures. Whether he did so with 
reluctance or not deces not, in our opinion, 
make any difference. In Emperor v. Harak 
Chand Marwari (1), Tudball, J. in dealing 
with a somewhat similar case under g. 266, 
obeerved as follows (p. 86*) : AT 

“A necessary ingredient of anoffence under 8. 286 
is fraudulent intent. One knows full well that the 
measares of weight-and measures of length which 
are in use in this country in villages and towns differ 
considerably from the standard measures laid down 
by’Govt. under Act II of 1889. Where both pur- 
al rand seller are well aware of the actual 
measure being used, there can be no question af 
fraudulent intent. It is only when the seller pur- 

rts to sell according toa certain standard and sells 

w that standard, that he can be said to be guilty 
of fraud." : 

In the present: case it appears to have 
been agreed between the accused and 
Savieram that the hirda was to'be measur 
ed by the adholis produced by the accused 
and we think it quite impossible to hold 
that under ‘the circumstances the accused 
had a fraudulent intent. The conviction and 
sentence must be set aside, The fine must 
be refunded. 


-B Conviction set aside. 
p 40 A 84; 43 Ind. Oas. 433; A IR1918 
All. 174; 19 Or, L J 145, 
* Page of 10 A—[Ed] 
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VENKATARAMANA Rao, J. > 
- §& V. BUBBA RAO—Arpgiiant 


tiation ap- 
of 1908), Sch. I, 

By statute the award of the Registrar unders. 51 
of the Co-operative Societies Act is given the same 
" status as a decree of a Civil Oourt for tha limited 

purpose of execution and the Provisions of law 
relating to the enforcement of decrées of such Oourts 
including the law of limitation applicable for such 
enforcement will apply by necessary implication, 
Bo when a question of limitation arises as to the 
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enforcement of an award of the Registrar of _ the: 
Co-operative: Society, the Court -before which “the 
application for its enforcement is made will havé 
to apply the Article applicable for the enforcement; 
of the final decree ofthat Court . Where the execu: 
tion ia by a Civil Oourt, other than the High Oout, 
the Article applicable -is Art 18?, Lim, Act. 1 4 
Ind. Oas. 808 (2), dissented from: . Cp. 231, col, 1.)2 

(Oase-law discussed.) Pals inang, OD 
- A. against the appellate order of the 
District Court, South Malabar, dated Des. 
cember 13, 1937. - oP 


Mr. N. R. Sesha Ayyar, for the Appellant. 


Mr, K., Kuttikrishna Menon, for the- Rese 
pondent. ve 


Judgment.—The, question raised in this 
appeal is ss to the proper Article ‘df 
the Lim. Act for an application for’. 
the enforcement of an award passed by the: 
Registrar of Co-operative Societies under 
8. 5l of the Act. The execution applis« 
cation in this case, out of which this appeal 
arises, was made in 1936 in respect of an- 
award which was passed on J uly 15, 19312 
The first application for enforcement of the 
award made to the District Munsif ‘af 
Oalicut was made in 1932 and: between 
1932 and 1936 there were other applications 
made for its enforcement. It is conceded 
that it Art. 182, Lim, Act applies, there is 
no bar of limitation. Both the lower Courta 
have taken the view that Art. 182 is ap» 
plicable and held that the application 
is not barred by limitation. But it is con- 
tended by Mr. Sesha Ayyar that this view 
is wrong and that the Article applicable is 
Art. 181, Lim. Act. He places consider- 
able reliance on the decision of Cornish, J. 
in Co-operative Credit Society v, Chinnas 
swami Udayar (1). With due respect, I 
am ‘unable to agree with the said decision, 
Unders. 65, Oo-operative Societies Act; 
the Local Govt. is empowered to make rules | 
to carry out all or any of the purposes of the 
Act and one of such purposes is the enforces" 
ment of decisionsor awards in proceeds 
ings before the Registrar of Co-operative 
Societies. The rule which has been enacted 
in pursuance of this section is r. 15, ol..7, 
Olaise 7 contains three ‘sub-clauses prose 
viding three methods of enforcement and 
the‘ sub-clause which is relevant for the 
purpose of the present discussion, is sube 
el. (e) which runs thus : mee 

“On application tothe Oivil Court having juris- 
diction over the subject-matter of the decision 
oraward, that Court shall enforce the decision 
or award as if it werea final decree of the Court.” 

(D 71 M L J 759; 167 Ind. Oas. 223; A I R1937 


Mad. 31; 11, R (1937) Mad, 495; (1936) M W N 1198; 
4 L W720; 9RM 437, os 


Fi an. 
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If therefore an application to enforce 
an award is made to a Oivil Court, for the 
purpose of enforcement, the Legislature 
,enacts that it should be treated as a 
final decree of that Court. Thus by statute 
the award of the Registrar under 8. 51 
of the Act is given the same status as a 
decree of a Civil. Court for the limited 
purpose of execution and the provisions of 
law relating tothe enforcement of decrees 
of such Courts including the law of limi- 
tation applicable for such enforcement 
will apply by necessary implication. So 
when a question of limitation arises as to 
the enforcement of an award of the Re- 
gistrar of the Oc-operative Society, the 
Oourt before which the application for its 
enforcement is made will have to apply 
the Article applicable for the enforcement 
of the final decree of that Court, In this case 
the Article applicable for the enforcement 
of the final decree of the Court of the Dis- 
trict Munsif of Calicut is Art. 182. Prima 
facie therefore the Article that should 
govern the present case is Art. 182. In 
Belevedere Jute Mills, Ltd. v. Hardwura 
Mull & Co. (2) a question arose as to the 
enforcement of an award under s. 15, 
Arbitration Act, where the language is 
almost similar, Section 15 runs thus: 

“An award on a submission, on being filedin the 
Court in accordance with the foregoing pro- 
visions, shall(unless the Court remitsit to the re- 
consideration of the arbitrators or umpire, or sets 
aa be enforceable as if it were a decree of the 

Rankin, O. J. and Mitter, J., held that 
Art. 181 would not apply to the case but 
the Article applicable wast Art. 183, the 
Article applicable to the enforcement of the 
decree of the High Court. ' Rankin, O. J. in 
the course of the judgment remarked thus : 
` “If one looks at the question of limitation from the 
point of viewof the different alternatives, there 
can be one inference only and that is that the words 
employed bythe Legislature in the first sab- 
geo. of s. 15, Arbitration Act, were intended to 


go to the questiono? limitation as well as to the 
question of procedure.” ' 


- This decision was followed in our High 
Court by the learned Chief Justice and 
King, J. in Hindu Religious Endowments 
Board, Madras v. Shirur Mutt (3). There 
the question arose whether Art. 181 or 
Art. 182 is to be applied in regard to the 
application for the enforcement of an 
order passed by the Hindu Religious En- 
dowments Board under s. 70 (2) of the Act 


(2) 31 OW N 1097; 104 Ind. Oas. 808; A I R1927 
Oal. 853; 55 O 499. 

(3), 58 M 760; 156 Ind. Oas. 747; A I R1935 Mad. 
ar i “r J 200; 41 L W 264; (1935) MWN 143; 
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which ran thns: - 

“The Court shall on the application of the President 
of the Board... recover the amount as if a decree 
had been passed forthe amount by the Court against 
the religious endowment concerned.” 


The learned Judges referred to Laksh- 
mindra Tirta Swamiar v. Hindu Religious 
Endowments Board, Madras (4) where it was 
held that the words “as if a decree had 
been passed" attract to the order the whole 
procedure in execution and followed the 
ruling in Belvedere Jute Mills, Lid. v. 
Hardwara Mull & Co. (2) and applied 
Art. 182, In my opinion the above deci- 
sions lay down the correzt principle. I 
therefore hold that Art. 182, Sch. I, Lim, 
Act, would apply to the enforcement 
of an award passed by the Registrar of 
Co-operative Societies under s, 51 of the 
Act bya Oivil Court other than a High 
Court, 

I ghall now deal with the decisions 
relied on by Mr. Sesha Ayyar. The firat case 
relied on by him is Co-operative Credit 
Society v. Chinnaswami Udayar (1). On 
a perusal of the said decision, it looks as 
if it was assumed that Art. 181 applied to 
the case and the only question was whether 
the application was time-barred. This 
appears clear from the following observa- 
tion of the learned Judge in that case : 

“The only question in this appeal is whether the 
application is time-barred, Admittedly it is, if 
Art. 181 of the Lim. Act governs it, But the argu- 


ment is thatthe application not being one under 
the Civil P. O , the Lim, Act has no application.” 

The learned Judge after overruling this 
contention held that the application being 
one under the Oode, Art. 181 would 
apply and he purported to follow the deci- 
gion in Sambasiva Mudaliar v. Panchanada 
Pillai (5) which is another decision relied 
on by Mr. Sesha Ayyar. That wasa deci- 
sion under 8. 40, Revenue Redovery Act, 
The question there was what Article would 
apply for an application by a purchaser 
at a revenue auction sale for delivery of 
possession. The learned Judges applied 
Art. 178 of Act XV of 1877, correspondin 
to Art. 181 of the present Lim. Act acd 
the decision turned on the language 
of s. 40, Revenue Recovery Act, which runs 
Meenas notwithstanding such publication, any 
lawful purchaser of land may be resisted and pre- 
vented from obtaining possession of his purchased 
land, any Court of, competent jurisdiction, on ap- 
plication and production of certificate of sale provid- 
ed for by s. 38 shall cause the proper process to be 

4) 56 M 712. 141 Ind Cas 799 AIR 1933 Mad, 
$08: 85 ML J 364; 37 L W 207; Ind. Rul. (1933) 
Mad. 168; (1933) M W N 213. 

(5) 3L M M ITMLJ 441; 3 MLT 19, 
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issued forthe purpose of putting such purchaser in 
ion in same manner ag if the purchased 
fonds had been decreed to the purchaser by a deci- 
sion of the Court.” i : 
Itis with reference to this language the 
following observations were made: ' 
-*The section as we read it places the purchaser in 
the position of a  deoree-holder for the purposes of 
putting the machinery of the Coart inmotion in 
order that the certificate of sale granted by’ the 
revenue authority may be given effect to. It does not 
by implication meke-the law of limitation with 
reference to the execution of decrees or orders- of 
iyi ank applicable to proceedings under s. 40 
of the Act.” ; Í 


-But the- language of r. 15, cl. 7 (c) given 
above is quite .different. For the limited 
purpose of execution, an award is. treated 
as a decree of the Oourt, On this ground 
the decision in. Sambasiva Mudaliar vV. 
Panchanada Pillai (5) is distinguishable 
as it may be possible to contend that 


the use of the words “the proper process to, 


be issued” and "in the same manner" con» 
note only the bare machinery of the Court 
for putting.the purchaser in possession, 
The other cases relied on by Oornish, J. 
in his.judgment seemtome to have no 
bearing on the actual point for decision 
before me; and I think it unnecessary to 
deal with them. Mi. Besha Ayyar-brought 
to my notice the decision in Raghavendra v.. 
Industrial | Bank, Guledgud (6) where 
Beaumont, O. J. doubted whether the award 
of the Registrar of Oc-operative Sccieties: 
undér the ‘Bombay Oc-operative Societies 
Act of 1925 would ever beccme a decree of 

Civil Oourt within the meaning of Art. 18”, 
Lim. Act, but. left the question open. It 
Hay be.pointed. out that the wording of 
the rule which the-learned Ohief Justice 
was dealing is different from the rule in the 
present case. . The question is not, if. I may 
say. Bo with respect, whether the award 
becomes a decree of the Civil Court but 
whether the law of limitation governing the 
execution cfadecree ofa Oivil Court is 
made applicable by, statute by necessary 
implication., Both the lower Courts took 
the . view that, the decision in Co-operatize 
Credit Society v. Chinnaswami Udayar. (1) 
would not apply in view of s, 57-B of the 
a baste any thus ;. 

“The Registrar or an em i 
in that behalf, shall be deemed: when exercising 
‘any powers under this Act for the recovery o 
any amount by the attachment and sale orby the 
‘sale without attachment of any property, or when 

assing any orders on any application made to him 

or such recovery or to take some step-in aid of such 
Tecovery, to be a ` Civil Court for the purposes of 
Art, 183; Sch. I, Lim, Act, 1908," 
« (6) 38 Bom. L R927; 165 Ind. Cas, 513; A-I `'R 
1936 Bom, 396; 9 R B147. , ~ : 
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In terms this section would not be appli- 
cable to an application for the enforcement 
0f an award in a Civil Court as provided 
in r. 15, ol.7 (c), but the object underlying 
tke section in my opinion establishes bee 
yond dcubt that the Legislature intended 

y necessary implication in enacting the’ 
said’ cl. ‘(c)- that -Art. 182, Lim. Act 
would apply to applications made in Pursu- 
ance thereof, because the award has tobe: | 
treated bya Oourt as a decree of that 
Court. Tre object in enacting 8. 57-B is to. 
have one uniform rule of limitation for*the 
enforcement of decrees of Civil Courts and 
the decrees and awards and crders of a 
Registrar of Co-operative ‘Sccieties and’ 
wether they are enforced by a Registrar: 
ora Oivil Court. It would be anomalous 
to hcld that an award when enforced by a 
Registrar would be governed by Art, 152 
but when enforced by a Oiv.] Court is: 
governed by Art. 181. In the result, the: 
appeal fails and is dismissed with costs. 
Leave to appeal granted, i 


N.D.. Appeal diemissed,." 


LAHORE HIGH COURT ee 
Exectition Second Appeal No, 124 of 1939°- 
` May 18, 1939 Pee 

Din Mowammap, J. ` .. 


; i ‘ 
Frea-JETHU MAL-HARI-PARSHAD 

` —1'EORBE- HOLDER—ÅPPELLANT ` 
i versus ai oe 5 
TELU— JULGMENT-DEBTOR— RESPONDENT, ` 
Res judicata -Objection by judgment-débtor: ihat 
hé is governed by custom n matter'of succession, 
allowed by executing Court but disallowed by Appels 
late Court—In appeal High Court not going- into 
estion of custom but reversing lower Appellate 
rt's decision on other grounds—FPlea that + dgment- 
debtor, is governed by custom, ‘if res judicata in 

gubsequent suit. ‘ f A 
Executing Oourt allowed the objection ‘by thë 
Pone kai that he was governed by custom 
the matter of succession, On appeal, that finding 
was 1eversed by the ‘Distiict Judge, On appeal to 
the High Oourt, the High Oourt declined to enter 
into the question of custom but on other points ‘re- 
versed the findings of the District Judge and re- 

stored those of the executing Court : p 


“s 


‘R 


tk 
~ Held, that it cculd not be fairly argued that ‘any 


part of the District Judge's judgment had ` been 
left intact so asto make the findings arrived àt 
by him binding onthe parties.” Consequently, the 
plea that the judgment-debtor was governed by 
custom could be reagitated in subsequent suit. = 


Ex, 8. A. from an order of the District 
Judge, Ambela, dated October 27, 1938, = 


` Mr. Shamair Chand, for the Appellant. — 
Messrs Tek Chand and Roop Chand,, fcr 
the Respondent, , fink, 
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Judgment.—The sole question involved 
in this case is whether the contention raised 
by the jndgment-debtor that te is governed 
by custom in the matter cf succession to 
land can be re agitated in view of a previous 
decision against him. It is commen ground 
that on a similar objection raised by the 
judgment-debtcr, Lala Ram Kanwar, Senior 
Subordinate Judge, found that the jud- 
ment-debtor being a member of a dominant 
agricultural tribe and an agriculturist hime 
self was roverned by crstom. The decree- 
holder preferred an appeal against this 
order and the District Judge, Mr. Henry, 
reversed the decision of the executing Oourt 
and came to the conclusion that the judg- 
ment-debtor wes governed by Hindu Law. 
Thereupon, the judgment-debtor presented 
an appeal to this Court which came on for 
hearing before Tek Chand, J. The learned 
Judge delined to go into ihe question of 
custom as no ceitificate, as required by 
8; 41, Punjab Oourts Act, 
tained by the appellant. He, however, re» 
versed the decision of the District Judge on 
other grounds and restcred that of the 
executing Oourt. 

Oounsel for the appellant contends that 
inasmuch as Tek Chand, J., had not dis- 
turbed the finding arrived at by the Dis 
trict Judge that the judgment-debtor was 
governed by Hindu Law, that finding re- 
mained intact despite the fact that his 


whole judgment had been revereed and that. 


of the executing Oourt restored. Counsel 
for the respondent on the other hand urges 
that the order of tne District Judge merged 
ih” the order of the High Court and inas- 
much asthe oiiginal decision was restored 
by the High Court, the finding of the execut- 
ing Court that the judgment-debtor was 
sk by custom stcod. Neither party 
as referred. me to any authority on the 
matter and the case therefore is one of first 
impression, In my view it cannot be fairly 
argued tbat any part of the District Judge's 
judgment has been left intact so as to make 
the finding arrived at by bim binding on 
the parties. As so nas Tek Ohand, J. set 
aside the judgment of the District Judge 
and restored that of the executing Court, all 
the: findings arrived at by the District 
Judge, whether specifically disturbed 
by this Court or not, disappeared, 
leaving the findings of the executing Court 
alone in the field and, as remarked above, 
the finding on the question of custom was 
in favcur of fhe judgmentedebtor. I ac- 
‘cordingly hold that there has never been 
any previous decision against the judgment- 
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debtor on this maiter and that there is 
consequently no force in the plea of reg. 
judicata raised by the appellant. I accorde 
ingly dismiss this appeal with costa. 


D, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Second Appeal No. 1972 of 1937 
September 13, 1939 

~ Auusop, J. 
RAM OCHANDER—DerenDanT—APPBLLANT 


versus 
Mst. RURE KUNWAR-—PLAINTIFE 
— RRSPONDRAT ; 

Limitation Act (IX of 1908), Sch. I, Art. 89—Suit 
against agent on basis of revocation of agency— 

ime, when begins torun 

Under the Lim, Act, limitation begins to run 
when a cause of action accrues, It is obvious that 
it would bethe right ofthe agent to claim that no ` 
cause of action on the basis of revocation could, 
arise ageinst him until the termination of his autho- 
rity as an agent. In so far as the cause of action 
is the revocation of the agency, he could not be 
sued until he had received notice of such reyoca- 
tion It follows, therefore, that the period of limi- 
tation would begin torun on that date and would 
extend fora period of 3 years 

8. A. from the decision of the Civil Judge, 
Meerut, dated August 10, 1937, 

Mr. C. B. Agarwala, for the Appellant. 

Mr. Shtva Prasad Sinha, for the Respond- 
ent, 


Judgment.—This second appeal arises 
out of a suit against an agent for the ree 
covery of money collected by himon account 
of his principal. The only question that 
had been argued is whether the suit wag 
barred bv limitation. It is not denied that 
Art. 89 of Soh. I to the Lim. Act applies to 
this suit. The only questicn is when the 
period of limitation began to run. If it 
so began torunon March 17,-1933, when 
according to the Court below notice of 
revocation of the agency was ssrved on 
the agent, then the suit is within time. On 
the other hand, if it began to run on the 
date when the letter containing the revoca- 
tion was consigned to the post, then the 
suit is barred. Learned Oounsel has relied 
upon 8. 201, Contract Act. He has also refer- 
red to the ‘provisions of s. 20-, .which, he’ 
argues, give the agent a right as though 
the agency ccntinued but do not burden 
him with any liabilities. His point is that 
the agent’s rights are secured by s. 20>, 
but the rights of the principal are terminat- 
ed when the revocation becomes binding 
upon him under the provisions or s. 4, Oone 
tract Act. I donot think that it could possibly- 
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have been the intention of the Legislature 
that an agent should be able to claim a 
right as euch and at the same tims repu- 
diate liabilities. It is unnecessary to dedide 
the question in this case because the prin- 
cipleto be applied is a very simple one, 
Obviously under the Lim. Act limitation 
begins to run when a cause of action 
accrues. It is obvious that it would be the 
right of the agent to claim that no cause 
of action on the basis of revozation could 
arise against him until the termination of 
his authority as an agent. In e^ far as the 
cause ofaction was the revocation of the 
agency, he could not be sued until he 
had received notice of such revoca'ion. It 
follows, therefore, that the period of limita- 
tion would begin to run on that date and 
would extend fora period of 3 years, It 
is afindiog of fact that the authority of 
the agent was terminated on March 17. 
There, is no force in this appeal and I dis- 
miss it withcosts. Leave to appeal under 
the Letters Patent is refused. 


8. Appeal dismissed. f 


makaman 


__ PRIVY COUNCIL 
Appeal from the Oalcutta High Court 
- October 30, 1939 
Loep THANEERTON, LoRp ROMER AND SIR 
Grorek RANKIN 
JADUNATH ROY AND OT; ERS—APPELLANTS 
versus ' 
PARAMESWAR MULLIOK AND oraprs— 

RBSPON DENTS ; 

Partition—Sutt for—Morigagee of undivided share 
who has purchased property in execution of his 
decree pending suit, if necessary party—Purchaser at 
execution sale under money decres and purchaser 
under mortgage decree, distinction—Rights of parties 
added after preliminary decree, if can be adjusted at 
time of final decree. 

A partition necessarily affects the interest of a 
mortgages of an undivided share, since after the 
partition his segurity is upon the divided share of 
the separate allotment. The mortgagee of an un- 
divided share might be prejudiced if that share 
did not receive a proper allotment in severalty, 
and it is forthe benefit of all other persons in- 
terested in the joint property that such a mortgages 
should be bound by the allotment. Hence it” will 
in general meet the case if he is allowed to attend 
and be heard at that stage st which the making 
of a proper allotment is effected. Mohindra Bhoosun 
v. Soshee Bhoosun (4) and Khetierpal Sritirutno v. 
ER Kristo Bhuttacharjee (5), referred to. [p." 237, 
ool. 1. i 

While the purchaser at an execution sale under 
a mere money decree gets no more than the right, 
title and interest of the jadgment-debtor at the 
date of the sale, the purchaser under a mortga 
decree gets the right, title: and interest in the 
mortgaged subjecte which the mortgagor had at 
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the date of the mortgage and charged thereby. 
Buying the mortgaged property free from incum- 
brances he gets, as itis sometimes put, the title- 
both of the mortgagee and of those interested iù 
the equity of redemption. He is not a mere succes-` 
sor-in-interest of the owner of the equity of redemp- 
tion at the date of the eale. fp. 337, col. 2.J ao’ 

If the mortgagee has proceeded toa sale pending 
partition, the purchaser would become a necessary 
party tothe partition suit. 

A partition suit, in which a preliminary decree 
has been passed, is still a pending snit and the: 
rights of the parties who are added after the pre- 
liminary decree, have to be adjusted at the time of 
the final decree ([p. 238, col. 2.] . `- 

A mortgages of an undivided share obtained a: 
decree against B, the son of the deceased mortgagor 
and purchased the property on January 11, 1930,. 
and thesale was confirmed on February 19, 1930, 
In the meanwhile parikan suit was brought on 
August 30, 1929, to which B hia mother and an 
unmarried sister were made perties, On October 1,- 
1929, a preliminary decree for partition was passed 
declaring the share of B subject to thecharge for 
maintenance and other expenses of his mother-and 
sister. The mortgagee was neither made a party 
nor was any decision given as to mortgagec’s 
rights, in the decree. The mortgagee rpplied by 
applications, one made before execution sale and 
other after the sale but betore confirmation, 19 be 
made party to partition suit an on appeal “from, 
their rejection, the High Court directed. that they, 
should made parties “as from April 13, 1930, 
on which date their application was i bese the 
proceedings taken before the said date, being bind- 
ing upon them just as much as they would be 
binding’ upon their predecessor-in-interest.” The 
mortgagee thereupon applied to set aside the pre- 
liminary decree so far as it declared charges upon the 
Property but this was rejected in view of the High 
Oourt’s order. The mortgages then applied for 
separate allotment ofhis share and the allotment 
was made without making any charge on the prop- 
erty. The High Court set aside this order on “the 

und that in view of the previous order of that 
ourt the preliminary decree could not be altered 
or modified : o 

Held, that the mortgages owing to his purchase 
of the property wasa necessary party ard the pre- 
vious order of the High Court need not be constru- 
ed as holding that after the execution sale the 
ladies had the same rights against the purchasers 
as they had bad against B’s interest in the equity of 
redemption. The ladies’ interest in the equity of 
redemption equally with B's must be regarded as 
having passed to the mortgagée, At no time was 
it correct to treat the mortgagee as mere assignee. 
of B’s interest. Before the sale his interest 
was a8 mortgagee and was not represented in the 
euit. After the sale when he was made party, his 
interest as complete owner was before the Oourt— 
an interest which at no time had belonged toB. At 
no time was it correct or safficient to regard B ag 
mortgagee’s “ predecersor-in-title”; upon any ques- 
tion as betwean B and other persons claiming to 
be interested in the equity of redemption, a deoj- 
sion charging or limiting his interest had no bear- 
ing upon the rights of the mortgagee whether 
before the execution sale or afterwards. The prop= 
erty purchased by the mortgagee could not therefore 
Pe pares with the maintenance of B's mother and 
8 A * 


Messre, L. P. E. Pugh, K. C. 


and..W. 
Wallach, for the Appellants, , 
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SIr George Rankin.—By three English 
mortgages executed in 1923 and 1924 one 
Bhuban Mohan Mullick (a Hindu governed 
by the Dayabhaga) mortgaged to appellant 
No.1 and the father of the other four 
appellants his one-eighth share in certain 
mmovable property, The capital sums 
zecured amounted to Rs. 235,000, On 
April 24,1925,he died intestate, leaving 
him surviving a widow Sm. Annabati 
Dassi, a minor son Biswanath and an uns 
majried daughter Sm. Parbati Dassi (also 
a married daughter who need not here be 
further mentioned). By the decree under 
appeal, which is dated January 28, 1937, 
it has been held by the High Court at 
Fort William in Bengal that the main- 
tenance ofthe widow and unmarried 
daughter is acharge upon the interest of 
the mortgagees under the mortgages. This 
conclasion is prima facie opposed to the 
Tights of the parties; indeed it does not 
inthe end appear to have been doubted 
by the Courts in India that while the 
ladies ' would have a claim to a charge 
upon any property coming to Biswanath 
asheir to his father, the interest of the 
father's mortgagees was not such property 
andis not liable upon the death of the 
mortgagorto be burdened with the maine 
tenance of his widow or daughter. In 
order to trace the steps by which a cone 
trary result has been arrived at by the 
High Oourt, it will clearly be important 
to bear in mind throughout that the appel- 
lants’ mortgages were all taken from 
Bhuban Mohan in his lifetime and not from 
his son after his death. - 

The appellants brought a suit upon 
their mortgages in the High Court on June 
7, 1926, impleading Biswanath. They 
obtained a preliminary decree on Janu- 
ary 12, 1928, and a final decree for sale 
on January ?1, 1929. On January 11, 1930, 
they purchased the gk a property at 
the-execution sale and obtained a sale 
certificate on February 19, 1930, in rése 
pect thereof. 

- On Angust 30, 1929—-some seven months 
after final decree and some five months 
before the execution sale—the partition 
suit, out of which the present appeal 
arises was brought in the Ocurt of the 
Subordinate ‘Judge, 24-Parganas. The 
one-eighth share which Bhuban Mohan 
had mortgaged was his share in certain 
properties which had belonged to his grand- 
father Kunja Bihari Mullick, Kunja had 
died in 1849 leaving a will whereby, after 
giving certain pecuniary legacies, he 
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directed that the residue of his estate should 
go in equal shares to his three sons and 
a grandson by a deceased son. His fourth 
son was Pulin Behari, who died intestate 
on December 28, 1919, leaving him survive 
ing two songs, Bhuban Mohan and another, 
Hence Bhuban Mohan had a one-eighth 
share in a number of properties which had 
belonged to his grandfather and by the 
mortgages of 1923 and 1924 he had ine 
cumbered his share in some (not all) of 
these properties. The partition suit was 
brought by Murari Mohan, a son of Kunja’s 
eldest son. Biswanath was impleaded as 
defendant No. 6, Annabali, his mother, and 
Parbati, his sister, were defendants Nos.13 
and 15, respectively. The appellants were 
not made parties tothe suit. By a written 
statement filed on behalf of Biswanath, 
Parbati andthe widow,it was submitted 
that Biswanath's cne-eighth share should 
be allotted to him subject to the claim of 
his mother and sister for maintenance, 
On October 1,1928,a preliminary decree 
for partition was pronounced  declarin 
the share of Biswanath to be “one-eighth 
subject to the charge for maintenance and 
other expenses of his mother, defendant 
No. 13, and marriage expenses and maine 
tenance of his unmarried sister, defendant 
No. 15.” Neither inthe pleadings nor in 
the decree was any mention made of . the 
mortgages to the appellants nor was any 
decision given with respect to the appel- 
lante’ rights. Tho direction to the Oome 
missioners of partition was a general direc 
tion to make the valuation and allotments 
of the properties “according to the afore- 
said shares," though in the case of 
some of the shares other than Biswanath's, 
the decree provided for the maintenance 
of females being charged not on all the 
property allotted toeach particular share 
but only on a sufficient part thereof, 

On December 12, 1¥2s(befora the execu- 
tion sale), and also on January 14, 1930 
(after the sale but before confirmation), 
the appellants applied to the Subordinate 
Judge that they might be made parties to 
the partition suit. By orders dated Janu- 
ary 23, and April 12, 1930, the Sube 
ordinate Judge refused their request 
on the ground that it was not necessary 
at that stage to make them parties; but he 
directed the Commissioners of partition to 
hear the appellants’ submission. This order 
was Challenged in the High Oourt and on 
July 14,1930, a Division. Bench of the 
High Court. set it aside directing that the 
present appellants should be added as 
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parties to the suit tas from April 12, 1930, 
on which date their application was reject- 
ed, ths proceedings taken before the said 
April 12, 1930, being binding upon them 
just as much as they would be binding 
upon their predecessorin-interest.” The 
Subordinate Judge having amended the 
plaint on September 12, 1930, in accordance 
with thisdecision, the appellants (now 
defendants Nos. 17 to 21) on September 17 
applied to him to set aside or amend the 
preliminary decree insofar as it declared 
charges upon the share of Biswanath in 


favour of his mother and sister. This” 


application was by order dated February 
93,1931, refused on the ground that by 
virtue “of the High Oourt’s decision “the 
decree- that was paseed on October 1, 1+24, 
is as binding upon them as upon their 
predeceseor¢ine:nterest and it is clearly 
not open to them to challenge anything 
that was done in relation to the proceedings 
in Court prior to April 12 last.” The 
argument of the appellants’ Pleader, “that 
it is not the defendant No, 6 who should 
really be treated as their predecessorin- 
interest,” was repelled on the ground that 
it- was contrary to the language of the ap- 
‘pellants’ previous petitions and the ap- 
pellanta were reproached for seeking to 
evade the express terms of tbe High 
Court's judgment. On July 31, 1931, the 
appellants applied for separate a'lotment 
of their share to them and this was granted 
(November 21, 1931) without discussing the 
question of the charges in favour of Bis- 
wanath’s mother and sister. The Com- 
missioners of partition on January 17, 1934, 
made their final report allo.ting certain pro» 
perties to the appəllants but directing that 
these should remain charged aga security 
for the payment of the maintenance and 
other expenses of defendants Nos. 13 and 
15, The appellants having objected to 
this direction, their objections were heard 
and were allowed by order dated May 8, 
1934. This order was not passed by the 
same learnéd Judge who had previously 
dealt with the case but by his successor 
(Baba Kali Prasanna Bagchi). After point- 
ing out that the claim of the ladies to have 
priority over the appellants was uatenable 
in. Jaw by reason thatthe mortgages had 
been granted by Bhuban Mohan in his 
lifetime and not by Biswanath after his 
father’s death,, the learned Subordinate 
Judge noticed that this question had not 
been argued or considered by the High 
Court, and concluded that no order had 
been passed in the matter. He did not 


ue 
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think that the appellants were entitled to 
an order setting aside the preliminary 

decree and he regarded their previous 

application to that effect’ as illadvised and- 
rightly rejected. “But,” he said, “a parti- 

tion suitin which a preliminary dscree 

has been passed is still a pending suit 

and the rightsof the parties who are added 

after the preliminary decree have to be 

adjusted at the time of ths final decree. 

The defendants Nos. 17 to 21 cannot ask 

for setting aside the preliminary decree but 

they can reasonably claim that at the time- 
of the find! decree they should get an’ 
allotment as purchasers and their rights 

should be adjusted.” Accordingiy he order- . 
ed that the properties allotted to Biswanath 

and those only should stand charge with’ 
the maintenance of hia mother and sister, 
and not the properties allotted tothe ape. 
pellants. A final decree for partition was 

passed on May 12, 1934, in accordacce™ 
with this direction. | From this final decree 

Biswanath, his mother and his sister on 

June 23, 193%, appealed to the High Court, 
whose decree is dated January 28, 1937. 

Tre view taken by the learned Judges w.s' 
that “by virtue of the order of this Oourt 

passed on July 14, 1930, the prelimiawy 

decree in the suit for partiti n passed on 

October 1, 1929, would not be allowed to 

be’ altered or modified in any way in tle 

present proceedings for partition.” They 
agreed with the views expressed in the order: 
dated February 23,1921, by the learned: 
Subordinate Judga (Babu D. L. Sea Gupta) 

who had dealt with the application of 

September 17, 1930, to sət aside or modify’: 
the preliminary decree, and considered that 

the appellants were ceeking to nullify the 

effect of a decision inter partes by the High 

Court, 

-The final decree for parntiòon as settled 
by the High Court is now before thair 
Lordships on appeal but the appeal ap- 
pears to turn solely onthe High Oourt’'s’ 
order of July 1t, 1930—areported decision 
Jadunath Ray v. Murari Mohan Mullick- 
(1) which must necessarily have effec: upon 
the procedure adopted in partition cases by 
the Oourts of the proviace and elsewaere. 
Itis unfortunate that no appearance has 
been made by the respondents and no 
argument heard on their behalf with refer- 
ence to that decision, but their Lordships ` 
cannot omitto examine it, 

A partition necessarily affects the interest 
of a mortgagee of ‘an undivided share, 

(1) 350 W _N 296; 134 Ind. Cas. 807; AIR 1931? 
Oal, 504; Ind. Rul. (1931) Oal. 803. : 


ri 
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since after the partition his security is 
upon the divided share or the separate 
allotment. For this reason some High 
Oourts in India would appear to join such 
Mortgagees as parties to the auitas a 
matter of course, and by some English 
authorities [cf. Daniels Obancery Practice 
(8th Ed.) p. 195] the practice is considered 
to be that while a mortgagee upon the 
whole estate isnota necessary party a 
.mortgagee of one of the undivided portions 
wonld be a necessary party [ef. Swan yv. Swan 
(2), Sinclair v. James (3)}. The practice in 
Bengal follows the lines laid down by Sir 
Arthur Wilson in 18°0 in the case of 
Mohindro Bhoosun v. Soshee Bhoosun (4), 
where a person having a disputed claim to 
.be ‘a mortgagee from tte plaintif in a 
partition suitapplied to be jriued. In ree 
fusing the application, Sir Arthur Wileon 
‘said :— 
` “The question as between the plaintiff and the 
defendant is who is entitled to the property in 
dispute? To determine that question, it is not 
necessary that the mortgagees should appear; they 
will not be bound by any finding come to in their 
absence, Incaseof a decree for partition being 
made, the mortgagees should have leave to come in 
and attend the partition proceedings,” 

In 1894 Sale, J; in Khetierpal Sritirutno 
v. Khelal Kristo Bhuttacharjee (5), stated 
the practice succinctly: “A mortgagee is 
not a necessary party to a partition suit 
but he may and frequently does obtain 
leave to attend the proceedings as a quasi- 
party”. The mortgagee of an undivided 
share might be prejudiced if that share 
did not receive a proper allotment in 
severalty, and it is forthe benefit of all 
other persons interested in the joint pro- 
perty that such a mortgagee should be 
bound by the allotment. Hence it will in 
“general meet the case if he is allowed to 
attend and be heard at that stage at 
which the making of a proper allotment 
is effected, just as in other types of case 
a person interested only in the result of 
8 particular account may be allowed to 
attend at the taking of that account 
especially if it be in the interests of others 
that he should not thereafter dispute the 
result. It is a fundamental condition of 
this practice in partition cases in Bengal 
that the extent of the share should not 
be in dispute; on ‘that assumption an 
important advantage of the practice is that 
it lightens the partition suit by avoiding 

(2) (1819) 8 Price 518; 22 R R 770. 
coe 8 Oh. 554; 63 L J Oh, 873;8 R 687; 71 


(4)5 0 883, 
(5) 21 O 904 at- p. 909. 
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the necessity of deciding as to the existe 
ence and validity of the mortgages claimed 
over the undivided shares. 

So far as regards the application made 
and decided ia the present case before 
tke execution sale had been confirmed, it 
is not necessary to examine or criticise 
the order of the learned Subordinate 
Judge. He may have teen right in 
applying the ordinary practice and he had 
‘a discretion in the matter, But if he was 
right, he was right entirely because it 
was not necessary in order to safeguard 
the appellants’ interests that tkey should 
be made parties, because without being 
parties to the suit they could be heard 
by the Oommissioners of partitton on the 
question of the allotment proper to be 
made to answer the one-eighth share over 
which they claimed to have security, and 
because as to all else, in Sir Arthur 
Wileon’s words, “they will not be bound by 
avy finding come to in their absence.” 

‘the learned Subordinate Judge's order 
of April 12, 1980 Is, however, in a very 
different positi n. The effect of the sale 


‘under the mortgage decree was to divest 


Biswanath, bis mother and his sister ‘of 
all interest in the property comprised in 
tke mortgages made by his father in 1923 
and 1924. The ladies’ interest was gone 
equally with his, Both his interest and 
theirs were derivativa interests in the 
equity of redemption and arose to them 
only on the death of Bhuban Mohan in 
1925. While the purchaser at an execution 
sale under a mere money decree gets no 
more than the right, title and interest of 
the judgmentedebtor at the date of the 
sale, the purchaser under a mortgage decree 
gets the right, title and interest in the 
mortgaged subjects which the mortgagor 
had at the date of the mortgage and 
charged thereby. Buying the mortgaged 
property free from incumbrances he gets, 
as it is sometimes put, the title both of 
the mortgagee and of those interested in 
the equity of redemption... He-is not a 
mere successorin-interest ofthe owner of 
the equity of redemptidn,at the date of 
the sale. -The position-of the partition 
suit so far as regards the property now 
in question was that as a result of the 
sale the suit had become dee 
fective: there was no longer any party 
before the Oourt who had any interest in 
this property. It was to the interest of 
all other parties that the suit should be 
properly constituted and it was not within 
a judicial discretion to insist that the suit 
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should go on as regards this properly 
behiLd the backs of: the new owners. As 
Bale, J. had said in the case already cited: 

_“If the mortgagee had preceeded to a sale 
pending partition, the purchaser would have 
become a neceesaty party to the partition 
suit.’ The learned Judges of the High 
Court were right therefore in directing 
that the appellants should be made parties, 
But the observation at the eod of their 
judgment that “it goes without saying” 
that all proceedings taken before April 10, 
1930, would be binding upon the appellants 
just as much as they would be binding 
upon “iheir predecessor-in- interest" is not 
easy to interpret or accept. It may have 
been directed only to this—that there was 
no need to invalidate what hai already 
been done in the suit merely because the 
‘appellants had not been parties at the 
time, that partition could proceed under 
‘the preliminary decree, the appellants 
Tights being adjusted thereunder. Sale, J., 
on a question of the costs of partition, 
had harmlessly referred tin the case already 
cited) to the original mortgagor as pre- 
deceasor-in-title of a purchaser ata mort- 
gage sale meaning no more than that he 
was the person who had previous to the 
sale 1epresented the share in question 
before the Court. He had held that the 
purchaser could not take advantage of the 
partition and at the same time repudiate 
all liability for costs of partition incurred 
before his purchase. After referring to 
this passage in the judgment of Sale, J., 
the learned Judges in the present case may 
have had similar matters in mind when 
they employed the seme language, and the 
phrase “it goes without saying” suggests 
some such interpretation rather than a 
decision upon an important matter which 
had not been argued. But two Oourts in 
India have interpreted the order made as 
a decision to the effect that because the 
preliminary decree of October 1, 1929, 
rightly held the mother and sister of Bise 
wanath to have a charge for maintenance 
upon what he ivherited, the appellants— 
at one time mortgagees from his father 
aud now purchasers of the whole original 
interest of his father—were liable to main- 
tain his mother and sister out of the proc- 
perty and thet partition should be made 
accordingly. This interpretation rans some 
risk of doing an injustice to the learned 
Judges, but if their Lordships may assume 
against the appellante that the order of 
the High Oourt involved an erroneous 
epipion to the effect thatthe preliminary 
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decree of October 1, 1929, bound the mort- 
gagees, it still remains that the appellants 
had since the passing of that decree be- 
come purchasers of the whole interest in 
the shure and that no decision as to their 
rights as purchasers had at any time 
been giren in the suit. Their Lordships 
are not prepared to hold that the order 
of July 14, 1930, must needs be construed, 
contrary to the rights of the parties, as 
holding that after the execution gale tte 
ladies had the same rights against.the 
purchaseis as they had had against Biswa- 
nath's interest in the equity of redemption. 

It is manifest that the ladies’ interest 
in the equily of redemption equally with 
Biswanath’s must be regarded as having 
passed to the appellants, ifit is not re- 
garded as baving come to an end, At no 
time was it correct to treat the appellants 
as mere assignees of Biswanath’s interest, 
Before the sale their interest was ag mort» 
gagees and was not represented in the 
suit, After the sale when they were made 
parties, their interest as complete owners 
was before the Court—an interest which 
at Do time had belonged to Biswanath. 
At Do time was it correct or sufficient to 
regard Biswanath as "their predecessorin- 
litle” ; upon any question as between Bis- 
wanath and other persons claiming to be 
interested in ihe equity of redemption a 
decision charging or limiting his interest 
had no bearing upon the rights of the 
appellants whether before the execution sale 
or afterwards. 

Their Lordships fully agrea with the 
observation made by the learned Subore 
dinate Judge who passed the final decree 
in his order of May 8, 1934, whereby he 
allowed the objections of the appellants 
to the Commissioners’ report on the ground 
that a partiticn suit in which a preli- 
minury decree has been passed is still -a 
pending suit and the rights of parties 
who are added after the preliminary decree 
have to be adjusted at the time of fin 
decree. KN 

In this view it becomes unnecessary to 
consider whether, if the High Oourt's 
order of July 14, 1930, was binding upon 
the Division Berch who heard the appeal 
fem the final decree, it necessarily fol- 
lows that it could not be disturbed on appeal 
to His Majesty in Council. di 

Their Lordships will humbly advise His; 
Majesty that this appeal should be allowed, 
the decree of the High Court, dated Janu- 
ary 2, 1937, set aside, and the final decree - 
of the learned Subordinate Judge restored, 
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The sespendents Nos. 9, 15 and 17 who 
appealed to the High Oourt must pay 
the costs of the present sppellants incurred 
in the High Court and of this appeal. 


B. Appeal allowed. 


Solicitors for the Appellants :—Messrs, 
Hy. S. L. Polak & Co, 
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and 38 of 1935 
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igs Wapsworta, J. 
NARAYANA MUDALI AND oruges 
; — PLAINTIFFS— A PPRLLANTS 


se VETEUS 
PERIA KALATHI MUDALI AND orgers— 
4 DEFBNDANTS— RESPONDENTS 

Civil Procedure Code (Act V o 1908),s. 9—Suit 


to establish right to observe appu Kattw and 
Diparathana, whether one of civil nature—Whether 
can be tried by Civil Court. 

It is well-established that the Civil Courts have 
no jurisdiction to decide matters of ritual except in 
80 far as a decision- on such matters is & necessary 
incident to the decision of a civil right. It is 
aleo established that a general right of worghi 
either in a particular temple or outside is a ciy 
right which can be claimed in the Oourts, Gene- 
Tally speaking the rule is that once the general 
Tight to worship 1s conceded or established, the 
Courts will not endeavour to lay downthe ritual 
which isto be followed; nor will they prescribe 
the manner in which the worship is to be conduct- 
ed. It is also thé rule that when there is no ob- 
ligation to perform an act of worship, there will be 
no civil right to claim honours or perquisites of 
nominal value which ordinarily accompany the 
voluntary act of worship. The position ia differ- 
ent if the perquisites are attached to an office or 
an obligation ; but when there 18 no obligation to 

er service to the deity, there is no legal right 
to olaim any honorific return for the services 
rendered, 


Kappu Kattu is an aot of ritual, partly religious 
and partly appertaining to the caste, which is 
atthe most a mereincident in a series of ritual 
observances making up the communal festival, 
There is no obligation upon the members of the 
community to take part inthe festival or to have 
their young men decorated ina particular way by 
the priest who presides at the festival In the 
same way Diparathana is a matter arising out of 
no legal obligation and forming the basis of no 
legal claim. A suit therefore to establish right 
to observe Kappu Kattu and Diparathana is not 
ofa civilnature and Oivil Uourt hag no jurisdiction 
to entertain it. [p, 240, col 2.0 

(Oase-law referred to.j 


S. As, against the decree of the 


Sub-Judge, 
Vellore, in Appeal Suit Nos, 
1934, f 


6l and 60 of 


- Messrs. T, V. Ramanatha Aiyar and M, 
Seshapatht, for the Appellants, 
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Messrs. K. Rajah Aiyar and M. Krishna 
Barathi, tor the Respondents, 


Judgment.—These two appeals both 
relate to claims made by the appellants 
who represent the minority section of the 
Senguntha community in a village, to 
establish rights of a religious or quasi- 
religious nature ina village temple. It is 
common ground that the tempie is a“ public 
temple with an endorsement from public 
funds, but that the Senguntha community 
performs certain festivals thereia, financing 
them by contributions levied from the 
community in propcrtion to their means. 

There also appears to be no doubt that, 
owing to factions in the community, the 
Plaintiffs discontinued their contributions 
and by way of retaliation, the majority 
excluded them from certain religious privi- 
leges. Second Appeal No. 1180 relates to an 
observance known as Kappu Kattu. Second 
Appeal No, 38 relates to another observance 
known as Diparathana. Kappu Kattu is a 
rite whereby the unmarried boys. of the 
caste gò through a sort of initiation which 
ccneists in the tying of a sacred String round 
the wrist as preparatory to their taking 
part along with others in ihe festival. 
Dipara'hana consisls in the making of offer- 
ings of cocoanut, betal and fruits to the God 
0a the occasion of the festival and the return’ 
to the person who makes the offeringa of a 
Portion or the whole of the offerings after 
they have been placed before the god. 


` The claim of the Piaintiffs with reference 
to the Kappu Kattu is that they have a 
right to present all their boys for thia 
ceremony without restriction and without 
any question of payment. This claim. was 
resisted by the defendants on the ground 
that Kappu Kattu is conditional on; paye 
meat of the contributions to the cost of the 
festival, that the number of boys is res- 
tricted and that the choice of those who. 
are to take part in the rita involves a pro- 
cess of selection. With reference to the 
Diparathana, plaintiff's case was that it 
was also an absolute right independent of 
contributions and that it included a right 
to the return of the whole of the offerings. 
Defendants’ case was that the Tight to 
make offerings belonged to the community ` 
8B a whole unconditionally, but that those 
who did not contribute to the cost of the: 
festival were entitled to receive back only 
half of what they offered. 

The main question in this appeal is whe- 
ther these rights are legal Tights which - 


~ can be the subject of adjudication by the 
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< Civil ‘Courts. There is no question here of 
claiming rights in connection with any 

office. The plaintifs claim simply as mem- 

bers of the community,all the members of 

_ which are entitled to worshipin a particu- 
-lar way ; so that unless the plaintiffs can 
-show that therefusal to them of the unli- 
mited rights which they claim is the refu- 
sal of the right of worship, they have no 

case on which the Oivil Courts can adjudi- 

cate. Itis well-established that the Civil 

Courts have no jurisdiction to decide malt- 

‘ters of ritual -except in sofar asa decision 
‘on such matters is a -necessary invident to 
the decision of a civil right. It is also estab- 
lished that a general right of worship either 
-in a particular temple or outside is a civil 
-right which can be claimed in the Courts. 
‘There is at least one case. in which it has 
been held that the rejection of a worship- 
per's offerings isa denial of a civil right of 
‘worship in the temple. The well-known 
-Mandagapadi case reported in Thirumalai 
. Alwar: Aiyangar v. Srinivasachartar (1), 
the correctness: of which has been dcubted 
in subsequeat decisions, held that a right 
to perform exclusively a mandagapadt festi- 

walat one’s ow expense and to receive 
honours thereatis a civil right which can 

-be decreed by the Courts. The logic of this 
decision is alittle difficult to follow; but appa- 
rently ib was based on the fact that -this 
mandagapadi right had in fact been recog- 
“nized as a- proprietary right in the family 
which owned it and had been the subject 
of partition and otherwise treated as capa- 

ble of exclusive ownership. 

enerally speaking the rule is that once 

the generalright to worship is conceded or 
established, the Courts will not endeavour 
to lay down the ritual which is to be fok 
lowed; nor will they prescribe the manner 
in which the worship is to be conducted. 
Tt is also the rule that when there is no 
obligation to perform an act of worship, 
there will be no civil right to claim honours 
or perquisites of nominal value which ordie 
narily accompany the voluntary act of 
worship. The position is different if the 
perquisites are attached to an office or an 
obligation ; but when there is no obligation 
to render service to the deity, there is no 
legal rightto claim any honorific return for 
the services rendered. Oases quoted 
pefore me on this subject are Kooni Meera 
Sahib v. Meera Sahib (2), Kadirvelu Chetty 


M SL MT, 3758; 86 Ind. Oas. 568; A IR 1917 
Mad: 903-4 L W 562; (1916) 2M W N 337. : 
* (2) 30 M 15; 16 M L J 471, i 
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v. Nanjundaivar (3), Ramalingam Pillaiv. 
Ponnusami Goundan (4), Thathachariar v. 
Srinivasaraghava Aiyangar (5), Srinivasa 
Thathachariar v. Srinivasa Atyyangar (6) 
and Perianan Servai v. Mahadevan Ambas 
lam (7). 

Applying the principles laid down .in 
these decisions to the present cas>, it seems 
to me fairly clear that no suit lies for 
eitacr of the reliefs which are claimed. 
Kappu Kattu is an act of ritual, partly 
religious and partly appertaining to the 
caste, which is at the most a mere incident 
in a series of ritual observances making up 
the commun” f stiv 1 There is no obliga- 
tion upon the members of the community 
to take part in the festival or to have 
their young men decorated in a particular 
way by the priest who presides at the festi- 
val. Theirright to worship has not béen 
denied. It is not,in my opinion, the duty 
of the Courts to prescribe the precise ritual 
to be followed in these voluntary observ- 
ances nor tie persons who are to take the 
leading part therein.. 

The suit for the Dipirathana seems to 
me to stand on an even flimsier basis. The 
plaintifs seek to establish in the Oourts 
their right, at n featival in which no one 
denies their right to participate, to make- 
Offerings to the God and toreceive them 
back intact. ‘Che remedy for the refusal of 
the presiding faction to allow the retarn of 
these offerings isto refrain. from offering 
them. If-the plaintiffs wish to get the’ 
honour and glory attaching to the making’ 
of offerings, that is a matter arising out of 
no legal obligation.and forming -the basis 
of no legal claim. It seems to.me that both’ 
the suits should have been dismissed on: 
the ground that they are not of a Givil 
nature, I do not think it necessary to go- 
into the further question whether assuming 
that a civil right to these privileges: can be’ 
establishéd, the non-payment of contri» 
butions provides a sufficient justification- 
for the refusal of these privileges to the 
plaintiffs. In lhe result, therefore, both, 
these appeals are dismissed with costs of 
the contesting respondents. Oae set in each 
appeal. Leave to appeal is refused. 

N.B. Appeal dismissed, 

3) 3 L W- 5125 85 Ind, Cas, 88; AI R1917 Mad. 


(4) 38 L W 333; 145 Ind. Cas, 1014; AIR 1933 
Mad. 726; 6R M 188, 

(5) (1938)1 M L J 174; 173 Ind. Oas. 986; (1938) 
MWN 18; 47 L W 459; 10R M 654; AI R 1938 
Mad, 331. 

(6) 8 M LJ 355. 

(7) 41 L W 752; 158 Ind. Oas. 375; A J R 1985 
Mad, 679; (1935) M W. N 620;8R-M 258 (1), i 
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NAGPUR HIGH COURT. 
Civil Revision No. 764 of 1937 
October 20, 1938 
GEURE, J. 
MEGHJI HIRJEE & Oo. —PLAINTIFE 
—APPLIOANT ` 
versus 
Tas BENGAL NAGPUR RAILWAY 
COMPANY, Lrp.—Duranpant 
—Opposits Party ; 

Railways -Act (IX of 1890), sə. 77, 41, 28; 30—Over- 
charges, claim for—S 11, if provides remedy— “Over 
charges”, what are — Jurisdiction of Oivi Oourt to 
Univestigate into Railway Oompany's liability oreated 
by étatite—S. 77, pi contemplates. notice in anticipa: 

—Limitation Act..(IX of 1908);.8ch.. I; Art. 62; 

a. 14—Olaim for overcharges — Article applicable— 
Poverer-ceneral inCouncil, if Court — Proceedings 
before Railway Advisory Board, if can éxtkrid times 
ander s. 14, : 

Section 77, Railways Act, assumes the ibility 
of claims for overcharge, but where Saha ala 
lies in law then it cannot succeed unless notice wit 
gix months has been given. It does not rovide & 
Yemedy under the Act; it only cuts down remedy 
in cases where claims would lie according to the 
generallaw. [p. 242, col. 1.] 

Anovercharge is simply a charge of more than is 
poe’ by, law. The word should be interpreted 

a wide sense Harakchand v. G.I. P. Ry, Go. (1), 
followed. [ibid.] 

. Ohapter V of the Railways Act, provides the 
detailed remedies under es. 72 to8?. Ohapter V of 
the Act givesa particular remedy against the Rail- 
way Company for a liability created by the statute 
itself, ands. 41 excludes the jurisdiction of the Oivil 
Court. It is to be inferred that the | litigant is 
Confined to this remedy which has been j 
Provided. Jagannath v. Khuba (4), followed. The 
Rhymney Radway Oo; v. Rhymney Iron Go; Ltd. 
(3) and Manchester Shefieldand Lincolnshire Ry..Co. 
Le ror Main Colltery Oo. (3), referred to. ‘[p. 242, 

. 2, 

A notice claiming overcharges upto a certain date 

not operate ‘as notice for similar future claims. 

Dhanpat Mal-v. Agent, B. B. & O.I. Ry. Oo (5) and 
Shamsul Hag v. Secretary of . State (6), distin- 


“The object of s. 77 of the Railways Act ia to pre- 
¥entstale and dishonest claims for loss and not asa 
‘means to enable-the Railway authorities to deprive 
their customers of just dues ; butthe Railway, autho- 
rities are entitled to have due notice of total 
S the claim preferred against them. [p. 243, 
AK 
A suit for overeharges against a Railway Company 
must.be instituted within three years under Art. 62, 


Limitation Act. ee, 

For the applicability of s. 14, Limitation’ Act, 

| enquiry by the plamtifi must ‘have been 
gag in good faith in a-Oourt which from 
r of jarisdiotion or other cause of a like 
nature , was unable to entertain it. But where the 
laintiff had a recourse to the Advisory Board which 
Ba mo e Court, instead of to the Railway Oommis- 
sioners, he cannot be said to have prosecuted his 
claim in good faith and hence in such a cases, l4 
cannot extend time, [p. 243, col. 2.] | 

‘Similarly though Governor-Géneral in Council 
isthe supreme exeoutive authority in India, thére is 
no statute candhik uking BIR a Oourt. Har Shankar 
Partap Singh v. Raghuraj Singh (8), Muhammad 
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Subhan Ullah v. 8 State ( darman 
Ganesh ;, Kesha Govind dons ae 
, App. for revision of the decree of the 
Court of the Judge, Small Cause Court, 
Nagpur, dated September 15, 1937. 


Mr. J, M. Thakar, for the Applicant. 
Mr. P. N. Rudra, forthe Opposite Party, 


Order.—In this case before the Small 
Oause Court, Nagpur, the plaintiff-applicant 
Merbi Hirji and Oo., Forest Contractor 
and fire-wood merchant, unsuccessfully sued 
the Bengal Nagpur Kailway Company for 
asum of Rs. 1,000 excess charges on 
wagons of fireswood sent from time to 
time to Motibagh, Itwari and Nagpur 
Railway Stations from Talodhi Station on 
the Gondia-Chanda section of the railway, 
The plaintiff had first of all complained to 
the Governor-General-ineOouncil on Janu- 
ary 16, 1933, that the rates charged by the 
Company were unfair and gave undue 
preference to his competitors at other 
stations, The Governor-General-in-Oouncil 
referred the question. for enquiry to the 
Railway Rates Advisory Committee whose 
printed report is Ex. P-l onthe record. 
The plaintiff's application is to be found 
at pp. 52 to 54. It complains that the 
Rauway Administration has been giving 
unreasonable preference in contravention 
of s. 42 (2) of the Indian Railways Act. 
The. applicants prayed that their complaint 
be referred under e. 28 of the Indian 
Railways Act to the Railway Rates Advi- 
sory Committee for decision about the rates 
and that the applicanta be awarded 
damages of Ra. 7,795 on account of over- 
charges paid by them under protest from 
December 10, 1929, to December 10, 1932. 
The Committee found (p. 18 of the report) 
that uudue preference had been given and 
undue prejudice caused to the applicant 
and that he was entitled tohave the rates 
ways by 
which thiscould be done. With regard to 
the -applicant's claim .for damages the 
Commissioners said (p. 2 of the report) : 

“Tt was explained to him that we are an advisory 
body and not’ a judicial, body with legal powers, 
‘that our powers ‘and rules of procedure were 


laid. déwa in -Government ‘of India (Railway 


Department), Resolution No. 606-T, dated September 
25, 1930, and that,-as such, apart from other legal 


` diffiulties, we had no power todward damages, to 


grant ‘injunctions, or to make recommendations to 
the Government in those respects. We should 
like to add, in this connection, that there is no 
ovision in Ohap. V of the Indian Rauways Aot, 
ix of 1890,for the awarding of damages by the 
Railway Commissioners.” an 
The recommendations of the -Oommittee 
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were accepted by the Governor-General-in- 
Council on January 9, 1935, and the 
Railway Company reduced its rates forthe 
timber booked from this station, 

Plaintiffs present claim is- for over 
charges on 75 wagons from April 22, 1932, to 
April 1, 1933, and on 112 wagons from April 
1,1933 to April 1,1984. The claim has been 
dismissed on these grounds: first, it is barred 
under s. 4l of the Indian Railways Act; 
secondly, it is unmaintainable for want 
cf valid notice; and thirdly, it is time- 
barred. It is contended in revision that 
the decision on all these three points is 
erroneous. 

Plaintiff admits that by s. 41 of the 
Indian Railways Act, he could not have 
brought this suit “except as provided in 
this Act”, but he says that s. 77 provides 
for the launching of his claim. Now 8.77 
says that nobody shall be entitled to a 
refund of an overcharge unless his claim 
has been preferred in writing to the 
ralway administration within six months 
from the date of the delivery of the gcods. 
The section certainly assumes the possi- 
bility of claims for overcharge, but all it 
means is ihat where such a claim liesin 
law, then it cannot succeed unless notice 
within six months bas been given. It dces 
not provide a remedy under the Act: it 
only cvts down tle remedy in cases where 
ens would lieaccording to the general 
aw. 

It may be mentioned incidentally that 
the lower Oourt is not eatisfied that the 
claim related to an overcharge as contem- 
plated by the section. That point is not 
pressed by defendant’s Couneel, and I see 
no force in it. An overcharge is simply a 
charge of more than is permitted by law: 
Harackchand v. G. I. P. Ry. Co. (1). The 
word should be interpreted in a wide 
sense. 

To returnto s. 41, where there has 
been an omission by a railway administras 
tion in violation of Chap, V the remedy 
provided for in this Act is laid down in 
8. 28. When complaint is made to the 
Governor-General in Council he may refer 
the case to the Commissioners for decision, 
andin hearing such a case the Railway 
Commission shall have the powers which 
may be exercised in the hearing of an 
original civil suit by the High Court: 
(s. 30). Now the plaintiff did not follow 
“this remedy. He applied for reference of his 
complaint tothe Railway Rates Advisory 
Oommittee, not to the Railway Oommission« 

(1) A IB 1937 Nag. 77; 100 Ind, Oas. 408, 
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ers. The request was acceded to. This 
Advisory ,Oommittee could only express 
an opinion, it could not make an award 
or allow damages. Ifthe matter had been 
referred to the Oom. missionere, the result 
might have been different. Analogous cases 
have arisen in England under the Railway 
and Canal Traffic Act, 1854 (17 & 18 Vict. 
0. 31). Section € of that Act reads : | 

“No proceeding shall be taken for any violation 
or contravention the above enactments, except in 
the manner herein provided; but nothing herein con- 
tained shall take away or diminish any rights, 
remedies or privileges of any person or company 
against any railway or canal or railway and canal 
company under the existing law.” 

Section 3 of the same Act provides the 
remedy of application to the Railway and 
Canal Commission which can issue injunce 
tion against the Railway Oompany for cone 
travention of the Act. Section 6 means 
that that remedy must be followed although 
atthe same time it says that the remedies 
under the existing law are not taken away. 
Although the section is differently worded, 
it corresponds in principle to s. 41 of the 
Indian Railways Act. Ifnoclaim for past 
damages can be brought in an crdinary 
civil suit under s. 6 of the English Act, I am 
unable to see how s. 41 of the Railways Act 
allows any greater latitude. In the case of 
The Rhymney Railway Co. v. Rhymney Iron 
Co, Ltd, (2), their Lordships followed 
Manchester, Sheffield and Lincolnshire Ry. 
Co. v. Denaby Main Colliery Co. (3), and 
held that the only remedy where it is 
alleged that there has been a breach of 
s. 2 of the Railway and QOanal Traffic 
Act, 1854, is by application to the Rail- 
way Commissioners under s, 3, and the 
only remedy they can give has regard to 
the future, not the past, and therefore 
that past payments alleged to be over- 
charges by reason of being contrary to 
the Act could not be recovered by action. 
In the Indian Act, Chap. V provides the 
detailed remedies under ss. 72 to 82, 
Chapter V of the Act gives a particular 
remedy against the railway company for 
a liability created by the statute itself, 
and s, 41 excludes the jurisdiction of the 
Civil Court. It is to be inferred that 
the litigant is confined to this remedy 
which has been specially provided: see 
Jagannath v. Khuba (4) at pp. 178, 179. On 
this ground therefore I agree with the 
lower Court that the suit is not maintainable. 


(2) (1890) 25 Q B D 146; 59 LJ Q B 414; 63 L T 407; 
38 W R 764, : : 
(3) (1885) 14 Q BD 209; 54 LJ Q B 103, : 
(44)5N L R 176, at pp. 178, 179; 4 Ind. Oas, 
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- The next question is about notice. 
Plaintiff admittedly gave notices on 
May £, 1932, and September 27, 1932, and 
the lower Oourt holds that these are valid 
In respect of consignments up to Septem- 
ber 27,1932. A further notice was given 
on August 9, 1935 (Ex. P-3) after the 
Advisory Board had given their findings, 
but it is beyond six months from the 
date of delivery of the gooda and so does 
not comply with s. 77. Plaintifi’s con- 
tention is that it is a case of a continu- 
ing’ wrong, and secondly, that as the 
agent had knowledge and notice of his 
claim with regard to previous consigne 
ments, it was unnecessary to give a Bepa- 
rate notice for the later consigaments, 
I should say that there was a recurring 
wrong, no doubt, but it did not occur 
independently of plaintiff's volition. It 
only occurred because plaintiff continued 
to send the various consignments, Nor 
from the fact that overcharges up to a 
certain date were claimed would the Agent 
know that overcharges in future would 
also be claimed. Section 77 is mandatory 
and does net contemplate that a notice 
should be given in anticipation. I think 
that the claim for items subsequent to 
September 27, 1932, would fail on this 
ground also, 

Plaintiff relies on Dhanpat Malv. Agent, 
B. B. & C. I, Ry. Co. (5), which does not 
cover the point. It held that when notice was 
given to one railway and the other railway 
concern had taken notice of plaintiff's 
claiin, made enquiries and replied to him, 
no separate notice was necessary. That 
was with regard to a claim which had 
accrued before that time: so, too, in 
Shamsul Hug v. Seoretary of State (6). No 
doubt the object of s. 77 of the Railways 
Act is to prevent stale and dishonest 
claims for loss and not as a means to 
enable the railway suthorities to deprive 
their customers of just dues; but the 
railway authorities are entitled to have 
due notice of the total extent of the claim 
preferred against them. 


The third point is whether the claim 
is time-barred. I shculd first of all re- 
mark that as plaintiff bases his cause of 
action on the finding of the Advisory 
Committee, and as that Committee in 
“para, 49 of its report says that 

“nothing in this report should be taken as bear- 
ing on the applicant's contention that the rates in 


(5) A LR 1928 Lah. 438; 110 Ind. Oas, 718. 
: (8) 57 O 1286; 128 Ind. Oas, 248; AI R 1930 Cal. 333; 
52.0 L J 260; Ind. Rul (1931) Oal 73, 
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po prior to that date causes undue prejudice te 
im 


it seems to follow that there is no 
Cause of action for transactions prior to 
April 1, 1933. For deliveries subse- 
quent to that date, the suit had to be 
brought within three years under Art, 62 
of the Lim. Act, unless s. 14 of the 
Lim. Act applied to exclude the 
period of enquiry before the Advisory 
Committee. If s. 14 is to apply, this 
enquiry must have been prosecuted in 
good faith in a Court which from defect 
of jurisdiction or other cause of a like 
nature was unable to entertain it. The 
lower Court points out that the Advisory 
Committee had no judicial powers and 


so could not be a Oourt, It is now 
argued. that the Governor-General-in- 
Council was a Court. But even if he 


were, the enquiry was conducted not by 
him bat by the Advisory Board. Taking 
it, however, that as the enquiry was made 
under his orders, it and his acceptance 
of it formed one proceeding, is the 
Governor-General-in-Oouncil a Oourt cone 
stituted by law? The word ‘Coart’ hag 
not been defined in the Oivil P. 
O, but in Manavala Goundlan v. 
Kumarappa Reddy (7), it has been held 
to mean “a place where justice is judicially 
In Har Shankar Pratab Singh 
v. Raghuraj Singh (8), it is pointed out 
that administrative officers are not Oourts 
within the meaning of this section: sse 
also Muhammad Subhan-Ullah v, Secretary 
of State (9) and Laxman Ganesh v Keshav 
Govind (10). The Governor-Ueneral-in: 
Council is no doubt the supreme execue 
tive authority in India, but there is no 
statute constituting him a OUourt, nor has 
any ruling been brought to my notice which 
treats him as such. 

It is said that by Obap. V of the Act 
the Governor-ieneral in-Oouncil is in- 
vested wilh all the powers of a High 
Oourt. In my view that is not so. It 18 
the Commissioners appointed by the 
Governor-General in Oouncil that are 
given powers of a High Oourt under 
s. 30, It does not follow that the autho- 
rity appointing a Oourt or appointing 
Commissioners having the powers of a 
Cours is itself a Court. [ need not go 


(7) 30 M 326 at p 327; 17M L J 313. 
8) 29 A 519; 34 I A 185;4 A LJ 497; 9 Bom, LR 
11 9 WN 811;17ML J 354;2M L T391;100 
343 (PO). i 
(9) 26 A 382; A W N 1804, 54. 

(10, 43 B201; 48 Ind. Oas. 467; AI R 1918 Bom, 82; 
20 Bom, L R 916, 
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òb- 6’ considér- whether by- having tre- 
course to the Advisory Board instead of 
tte Railway Commissioners the plaintiff 
can bè said to hive prcsecùted his daim 
in good. faith according to s. 14 or nct. 
I hold lhak s 14 did not come in to extend 
time in the @sse. 

The application for revision, therefore, 
fails and is dismissed with costs, Counsel's 
fee will be Re. 30. 


D. [Application dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Miecellaneous Appeal No. 24 of 1937 
February 23, 1939 
Davis; J. O. ARD TYABJI, J. 
Srimati KALAW ANTIBAI—PLAINTIEE— 
APPELLANT 


i versus 
-UDHAVDAS GIRDHARIDAS AND ANOTEBR 


—DBEFENDANTS— RESPONDENTS 
Jurisdiction—Administřation suit—Jurisdiction 
how deternined—Subject-matter valued for court-fee 
sum below Rs, 5,(00—Farst Class Sub- 
Judge returning plaint for presentation to proper 


` Court—Appeal from order—Forum of 


. pubject-matter valued for purpose of 


, Court and the Court to which an 


suits for accounts and administration, the 
court-fees payable detemine the. jurisdiction of the 
Cou i n appeal lies de- 
pan not upon the pecuniary jurisdiction of the 
Subordinate Court but on the value of the subject- 
matter in dispute. (p 245, col 3 
Consequently, where in an administration suit the 
1 court-fee ia 
below Re. 5,000 and the plaint is returned by the 
First Olass Bab Judge for presentation to 
the proper Oourt, an appeal from his order lies to 
the District Oourt and not to the High Court, 
Bai Amba v. Jivandas Dullabhram (2), Maganlal- 
Chunilal v. Kanchanlat Manchharam (3) and 
Nathasingh Mulsingh v. Matidger, Incumbered Estates 
tn Sind (4), relied on. y 


Misc. A. against the decision of the 


_ First Olass, Sub-Judge, Shikarpur, dated 


order of the First Olass Subordinate 
at Shikarpur, in which he returned a 


March 13, 1937. 


“Mr. Pahlajsing B: Advani, 
lant. 


Mr. Srikishindas H. Lulla, for the Ros- 


for the Appel- 


i pendents, 5 


Davis, J. C.—This is an appeal from an 


Judge 
plaint 
t Juris: 
put by 
© jurig- 


to the appellant on the ground tha 
diction as determined by the valie 
‘the ‘appellant upon Ler plaint was th 
diction of the Second Olass Court 


of a First Class Oourt, Te plainte na 
lant is a- widow and shë břought this suit 
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in the First Olass Subordinate Judge's 
Ocurt which was taken by all the parties 
concerned asa suit for administration of 
the estate of her deceased Husband and was 
treated on that fcoting. She was the wife 
of one Gobindram, and defendant No, 1 
was a brother of. this Gobindram and de> 
fendant No, 2 was the son of this brother, 
She alleged in her plaint that Gobindram 
had separated frem his brother and his 
brother's scn, defendants Nos. 1 and 2, 
that the movable and immovable property 
was divided, the immovable property even 
divided by metes and bounds and that 
all the relevant entries were in the books 
in the possession of the defendants, that 
after the partition her late husband 
Gobindram and his brother defendant No. 1 
commenced abanking business, that they 
went into partnership in the banking busi» 
ness in the name and style of Girdharidas 
Udhavdas at Shikarpur, Bombay, and other 
places in the Madras Presidency, and this 
partnership continued until Girdbaridas’s 
death, and that after his death tre defende 
ants have been carrying on the partnership 
business and they have wrongly p< ssessed 
themselves of the business and property 
of her late husband Gobindram, even ins 
cluding Ler stridhan ornaments, and that 
they were unlawfully realizing all tbe oute 
standings collecting the rents of the pro- 
perty, the interest on cash and hundies and 
dividends on shares and generally inter- 
meddling and administering the estate of 
her late husband Gobindram, she herself 
not being given a single pie for maintenance, 
and for the last three years she had been 
living on borrowed money, Therefore, she 
said that she brought, as sbe was entitled 
to, this’ suit for the administration of the 
estate, for accounts and for partition, and, 
what is loosely stated as a declaration. She 
goes on in her plaint tosay that even if 
it be found that herlate husband was not 
separate from the defendants even then 
ste is entitled to have the estate adminis 
tered and in the courge of that administrae 
tion, she should have awarded her a months 
ly allowance of Ks. 100 for her life and 
also arrears of maintenance. A 
Subsequently she abandoned her claim 
for arrears of maintenance becatise it was 
the opinion of the Oourt that the claim for 
maintenance could not be granted in an 
administration suit, But even so, the plainte 
iff was nct fortunate in - this litigation be- 
cause finally, the learned Subordinate 
Judge aftér having considered the case 
carefully came to the conclusion that as the 
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plaintiff had valued for the purpose of court- 
fees her claim at Rs. 400, so thereby she 
fixed the value for the purpose of jurisdic: 
tion at the same amount. This the learn- 
ed Judge foundin accordance with the 
provisions of s.7, cl, (iv) (A), Court Fees 
Act and s, 8, Suits Valuation Act, and 
assnming that the suit was one essentially for 
the administration of an estate, the Judge's 
finding on this point would be correct. 
Therefore, after having given the plaintiff 
an opportunity to pay the extra cpurt- 
fees, which opportunity was rejected “by 
the plaintiff, he returned the plaint for 
presentation to the proper Oourt, and it 
appears that when the plaintiff through her 
legal adviser presented the plaint to the 
Second Olass Court, she was sgain unfor- 
tunate, for it appears that it was taken 
there, as it was taken here, thatin the 
plaint there was an alternative claim for 
maintenance and that the claim for main- 
tenance being properly valued would bring 
the suit again out of the jurisdiction of the 
Second Class Gourt into that of the First 
Class Court which bad already returned 
the plaint. Thus, the unfortunate plaintiff 
was ina position of being told by the 
First Olass Court to go to the Second Olass 
Court and being told by the Second Olass 
Court to goto the First Class Oourt, and we 
think that blame must attach to those who 
drafted tke plaint in such a manner as to 
give reasonable ground for this confusion 
and difficulty. We, therefore, while follow- 
ing the provisions of the law, do not wish 
to add to the difficulties of this unfortu- 
nate plaintiff and will make an order 
which we hope will enable her to have ber 
claim when put forward in an honest and 
reasonable manner adjudicated upon and 
finally decided. 


Now, so far as the rejection of the plaint 
by the learned First Olass Subordinate 
Judge is concerned on the ground that the 
valuation of Rs. 400 for court-fees fixed 
the valuation of the jurisdiction, there is 
ample authority to show that on the basis 
that the suit is one essentially for the 
administration ‘of an- estate, the learned 
Subordinate Judge was right. The alter- 
native plea for maintenance was net raised 


clearly. The prayer for a declaration is only, 


loosely made dnd there is‘no prayer for & 
Ceclatation in’ the proper sense of that 
word : Ramkhelawanv, Surendra Sahat (1). 
Firstly, there is the case jn Bat Amba y. 


(1) 16 Pat. 768; 172 Ind. Oas. 840; AI R 1938 
Pai, 23; 18 P LT 977; 10: RP $49; 4 BR 178. 
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Pranjivan las Dullabhram (2). In that case 
the plaint, though made up of several 
items was substantially one for the admi- 
nistration of the estate of certain minors. 
and there was included within that princie 
pal prayer other prayers for the taking of 
accounts, and for an order for the payment 
of any balance found due. But neverthe- 
less Sargent, O. J. held that the case was 
essentially one for the administration of the 
estate and that although the value of the 
property in dispute was put by the plaintiff 
at Re. 30,000, the plaint showed for the 
purpose of courtefees the value was put at 
Rs. 130. This the learned Ohief Justice 
held decided, the question of jurisdiction in 
the matter of the appeal which he held lay 
not tothe High Gourt but to the District 
Court. à 

This case again was followed by a Bench 
of the Bombay High Court in Vaganlal 
Chunilal v. Kanchanlal Manchhiram (3). 
In the suit put of which that appeal arose, 
asin this suit, a preliminary issue was 
raised as to .whether a proper court-fee 
had ‘been paid, and the question asto which 
Court anappeal lay from the order of the 
Subordinate Court on that preliminary 
issue was discussed at length by Broom- 
field, J. in his judgment. It is true that ir 
that case the Subordinate Court hid held 
that the suit fell within the provisions of 
el, (iv) (f) of s. 7, Oourt Fees Act, because 
it was a suit for accounts, but that makes 
no differences in principe, and in this case 
the learned Snbordinate Judge found that 
this suit as an administration suit came 
under s. 7, cl. rip) (f), Court Fees Act, in 
the same way. Itis clear from that judg- 
ment and indeed, from the relevant sec- 
tions of the relevant Acts, that in suits for 
accounts and administration the court-fees 
payabla determipe the jurisdiction of the 
Court and that the Oourt to which an appeal 
lies depends not upon the pecuniary juris- 
diction of the Subordin yte Court but on the 
value of the subject-matter in dispate. 

It does not, for instance, follow that 
becgusa a First Olass Subordinate Oourt 
decides a dispute, gives judgment, passee a 
decree, an appeal lies to the High Gour. 
An appeal lies to the High Court from the 

ecigion of the First Glass Subordinate 
ras if the amount or value of the aubject+ 
matter in dispute exoseds Rs, 5.009, and, 
indeed, this simple pgint has heen decided 
by this Court in Nath aiin h Mulsingh v. 
(3) 19 B 198, ` Ka 
(3) 88-Bom. LR W54: 165 Ind. Ops, 994; -AI R 
1936 Bom, KEAN B189.: ii ' 
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Manager, Incumbered, Estates in Sind (4), 
There also appears no force in the argument 
of the learned Advocate for the appellant 
thatan appeal would lie to this Uourt as 
a High Court and not to the District Court, 
because the question in dispute is whether 
the First Olass Subordinate Judge was 
Tight when he said that it was for the Second 
Olars Court to decide questiona relating to 
property valued at Rs. 30,000, the value of 
the subject-matter in dispute. Also the 
learned Advocate is not correct when he 
argues that in all the decided cages which 
have been cited to us, the appeal was against 
the decree and not against an order direct- 
ing the plaint to be returned to the plaint- 
iff for presentation to the proper Court. 
Section 26, Bombay Oivil Courts Act, which 
has been applied to Sind, provides only that 
in all suits decided by a Sub-Jdudge of 
which the amount or value cf the subject- 
matter exceeds five thousand rupees, the 
appeal shall lie direct to the High Oourt; 
and s. 8, Sind Courts Act, which corres 
ponds to 6. & Bombay Civil Oourts Act, 
provides that a regular appeal shal] lie 
frcm the decisions of a Judge of a Subordi- 
nate Oourt to the District Court whenever 
such appeal js allowable under the Civil 
Procedure Ocde, or any other law for the 
time being in force in the province of Sind. 
Therefore, as in this case, the Subordinate 
Judge did not decide a suit, an appeal does 
not lie under the provisions of 5 26, Bom- 
bay Oivil Courts Act, and 8. 8, Sind Conrts 
Act, is the appropriate section. 

There appears indeed no reason why the 
procedure in this Province should differ 
from the procedure in Bombay. In the case 
already referred to in Bat Amba v. Pran- 
jirendas Dullabhram (2), the plaint was 
returned in order that it might be pro- 
perly stamped and the appeal was made 
against that order. In the same manner 
in the case referred to in Maganlal 
Chunilal v. Kanchanlal Manchharam (3), 
the appeal was against an order deciding a 
question raised as a preliminary isgue ; and 
in the case reported in Jamnadas Vrijlal 
v. Chandulal Jamnadas (5), the appeal 
was also against an order on a prelis 
minary issue, Section &, Suits Valuation 
Act of 1&87, provides that where in suits 
other than those referred to in the Court 
Fees Act, 1870, 8. 7, paras. v, vi and iz 
and para. 2, cl. (d) (and this case does not 


(4) A I R1986 Sind 190; 165 Ind. Oas. 74%; 9 R 8 
107; 3085 L R 335. 

(5) 39 Bom. L R 138; 168 Ind. Oas. 449; A IR 1937 
Bom. 167; ILR (1937) Bom. 623; 9 R E 369. - 
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fall within any of those paragraphs), 
court-fees are payable ad valorem under 
the Court Fees Act, 1870 (and here the 
court-fees are payable ad valorem under 
Sch. I), the value as determinable for the 
computation for court-fees and the value 
for purposes of jurisdiction shall be the 
same. The Bombay Civil Courts Act and 
the Sind Courts Act and the Sui's Valua- 
tion Act must be read with the Court Fees 
Act. Section 7, cl. (iv) (f), Court Fees Act, 
provides that the amount of court-fee pay- 
able under the Act in suits for accounts 
which include suits forthe administration 
of estate shall be computed according to the’ 
amount at which the relief sought is valued 
in the plaint, 

Therefore it appears to us clear that the. 
jurisdiction of the Court in this case was 
the Court of the Recond Olass Subordinate 
Judge because the relief sought was valued 
at Rs. 400 but that is upon the assump- 
tion that the suit is a suit for administra- 
tion of the estate and that there is no 
such other alternative relief, sought as the; 
learned Advocate for the plaintiff contends, 
as will bring this case out of the ambit of 
the rulings we have cited and will bring 
the suit within the jurisdiction of the First 
Olass Subordinate Oourt. But this can only 
be upon an amendment of the plaint which: 
the learned Advocate for the plaintiff, in 
order to find some means whereby ske 
should not be sent vainly from one Court 
to another asks now to be allowed to do, so 
that it may be made clear that the plain- 
tiff asks in the alternative for future main- 
tenance at the rate of Rs. 100 a month 
which, he says, will, for the purpose of 
court-fee, be valued at maintenance pay- 
able for a period of ten years, and he will 
be prepared to pay the extra courtefee Bo 
as to enable the First Class Court to deal 
finally with this suit which had proceeded 
far before it before this question of courte 
fee and juriediction was raised. We do not 
think that we should here grant leave to 
amend the plaint so as to make clear this 
allernative prayer or decide that if the 
plaint be so amended, the suit would be one 
forthe First Class Subordinate Judge to 
try, for, we think that these are questions 
which should be dealt with by the District 
Court which we have held is the appro- 
priate Oourt to which an appeal against 
the order of the First Olass Subordinate 
Tadge dated March 13, 1937, will lie. 

The learned Advocate for the appellant 
asks that the plaintif be permitted, if she 
cannot find means to pay the court-fee for-. 
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maintenance at Re. 100 a month, to ask leave 
to amend her plaint, reducing the amount 
of the maintenance claim. That question 
is a matter for the District Judge, and we 
have no doubt that he will take into con- 
sideration the difficulties of a widow seek- 
ing maintenance against her relations and 
will, so far as the law and a. proper discre- 
tion permit, give the appellant permission 
to amend her plaint and pay such courte 
fees as will enable her to get her claim 
heard and decided. As the case now standa, 
the First Class Subordinate Judge here-re- 
turned her plaint because he has held on 
the plaint as he has interpreted it, that the 
case is a case of a Second Olass Oourt, but 
it would appear, the Judge of the Second 
Olass Contt has taken a different view aud 
has held that if the suit is, as it would 
appear to him to be, a suit for maintenance, 
among other things, he has no jurisdiction 
to hear it for the value of the maintenance 
the plaintiff cluims takes the case out of 
the jurisdiction of his Oourt We think 
therefore that the proper order we should 
pass is that the appeal against the order 
dated March 13, 1937, of tbe Subordinate 
Judge is not wi:hin our jurisdiction, and 
that the appeal should be returned to the 
appellant for presentation to the District 
Court. where the learned Judge will, we 
have no doubt, give all proper considera- 
tion to the prayer that she wishes to make 
that her plaint may be so amended that her 
claim can be heard and decided, 


D. | Order accordingly. | 
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MADRAS HIGH COURT 
Civil Revision Petition Nos. 1317 
and 1561 of 1936 
October 21, 1938 
VaRADACHARIAR, J. : 
PERUMAL NAIOK EN—PETITIONER 


versus 
KONDAMA NAIOKEN AND ANOTAR 


ff — RASPONDHNTS 

Civil Procedure Oode (Act V of 1908), O. IX, 
rr. 7, 18, pe apes in terms i or applica- 
tion to set aside order declaring defendant ex 
—COourts in mofussil so declaring defendant—I i can 
put restriction on him that he can only cross 
examine e witnesses and not lead evidence 
himself— her can be debarredfor filing written 
ar tiem a one stage, 

0 it is the practice inthe mofussil to 
n, a declaring a defendant ex patie. the 
Oivil P. O., does not, in terms provide for an 

plication to set aside that order. All that r. 7 

- O. IX provides is that where the ex parte hear- 
ing of a suit has been adjourned,- the defendant 
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may at any time befora the disposal of the suit 
appear, and if he assigns good cause for his previous 
non-uppearancs, he may be heard in answer to the 
suit as if he had appeared on the day fixed for 
his appearance. It is only when a decree has been 
passed that an application in terms to set aside 
ihat decree is contemplated in r. 13. [p. 248, col. 


the absence of ony express statutory provision 
as that found in O. VI, r. 2, ofthe Original Side 
Rules, Courts inthe mofust{/ have no warrant to 
impose while declaring a person ez parte, a restrio- 
tion on him to the effect that he ia entitled only to 
cross-examine the witnesses on the other side and 
is not entitled to lead any evidenca on his own 
side. Similarly there is no reason to deny him an 
opportunity to file a written statement at that 
sta The mere fact that on the new statement, 
additional issues may have to beframed doss not 
amount to re-opening anything that has happened 
already. Where by reason of causesfor which none 
of the parties is respongible, the case has not made 
much progress, there is no reason why rr.6 and 7 
of 0. k should be applied as penal provisions 
depriving parties of the Bd eba y of putting 
forward their defence. Venkatasubbiah v Lakshmi- 
narasimham (1), Arumugam Pillai v. Kandasami 
Pillai (3) and Harba v. Chandrabhaga (4), relied 
on, 

O. R P. under s. 115 of Act Vof 1903 
and section of 107 of the Government of 
India Act, praying the High Court tə 
revise the Orders of the Oourt of ths 
District. Munsif of Karur. dated August 15, 
1936, and September 10, 143d, and made 
in I. A. Nos. 747 aad 866 of 1935, respec- 
pectively in O. 8. No. 512 of 1935, 


Mr, L. V. Krishnaswami Iyer, for the 
Appellant. 


Mr. P. J. Kuppanna Rao, for the Res- 
pondents, 


Judgment.—These petitions have been 
filed by the lst defendant in the lower 
Court, askin this Court to revise two 
orders passed bythe lower Court in the 
following circumstances. 

The Ist defendant did not appear on the 
first hearing date and he was declared 
ex parte on January 10,1936. On July 30, 
1936, he applied to have that order set 
aside alleging that summons had not been 
served on him. The lower Oourt was of 
opinion that this allegation was not true 
and accordingly dismissed that petition 
on August 15,1936. O.R. P. No. 1317 has 
been filed against the order. 

On August 18, 1936, the lst defendant 
applied for permission to file a written 
statement and to take farther part in the 
conduct of the case. The District Munsif 
was of opinion that in view of his former 
order dismissing his application to set 
aside the order declaring him ex parte, all 
that the lst defendant-could be permitted 
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to dowas to cross-examine the witnesses 
on the other side without letting in any 
evidence on his side. He was also of 
opinion that the Ist defendant was not 


entitled to file a written statement at that 


stage. With these observations he dismiga- 
ed the petition of August 18, 1936, and 
it is against this dismiesal that O. R. P. 
No: 1561 of 1936 has been filed. ed 

So far as O, R. P. No. 1317 is concerned, 
1 do not feel justified in interfering with 
the order of the lower Court. The finding 
that the first defendant had been’ duly 
served isa finding of fact which I gee 
no reason to set aside on any grounds 
open jn revision. I may, however, add 
that thongh it jis the practice in the 
mofusail to pass an order déclating 9 
defendant ex parte, the Code does not, in 
terms provide for an appliestion to set 
aside that order. Allthatr. 7 of O. IX 
provides ia that where the ex parte hearing 
of a suit has been adjourned, the defend- 
ant may at any time beforethe disposal 
ofthe suit appear and if he assigns good 
cause for his previous non-appesrance, he 
may bebeard'in answer tothe suit as if 
he had appeared on the dey fixed for his 
appearance. It isonly when a decree hag 
been paseed that an application in terms 
to set aside that decree is contemulated 
in r. 13. With this observaticn, I dis- 
miss O. R. P, No. 1317 with ooste. 

InO. R. P. No. 1561, however, I am 
unable to approve of tbe rder passed by 
the lower Court. Iam not able to gather 
exact groundon whick the District Muosif 
thought the Ist defendant can onlv crose 
examine witnesses on the other sida but 
not lead any evidence on his side. There 
isno doubt a specific provision of this 
kind in the Original Side Rules —See 
O. VJ, r. 2 of the Original Side Rules— 
but inthe absence of any express statutory 
provision of tbis kind, Courts in tke mofussil 
seem to me to have no warrant to impose 
such 8 restriction. Among the authorities 
referred to by the District Munsif, it is 
sufficient to refer to the judgment of 
Wallace, J., in Venkatasubbiah v. Lakeh- 
minarasimham (1). The principle enun- 
ciated by the learned Judge is that even 
a defendant who fails to show good cause 
for his previous non-appearance is not 
debarred from participating in the further 
conduct of the case and that the Original 
Order only covers the period during which 
the party was originally absent. He pro- 

(1) 49 M LJ 378; 91 Ind. ; 7 
Mga. 1374; (1925) Mw Neg, AT E na 
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ceeds to point ont that where good cause 
for non-appearance is shown, the party 
would be relegated back to the position 
which he would have been put in if he had 
appeared at the previous hearing, t- €. that 
proceedings which have taken place in his 
absence could be re-opened so as even to 
give him the opportunity of cross-examin~- 
ing witnesses that had been examined in 
his absence. This principle has generally 
been adopted in most of the reported cases 
—Vide Pattanna Pattabirama Atyangar Y. 


Neeli Chetty (2), Arumugam Pillai v. 
Kandasami Pillai (3) and Harba v. 
Chandrabhaga (4). The extreme view 


taken in Oudh is opposed to the pre- 
Ponderance of authority. On the above 
principle, I do not see any justification for 
drawing a distinction between the liberty 
to cross-examine the plaintiff's witnesses 
and the liberty to addnce evidence on his 
own side so far as future proceedings are 
concerned. I: have, however, felt seme 
hesitation as to whether or not the lst 
defendant should be permitted to file a 
written statement. But I have come tothe 
conclusion that there is no reason to deny 
him this opportunity. According to the 
test suggested by Wallace, J.» it will not, 
in any sense, be reopening what has 
happened in the past, if the lest defendant 
should be permitted to flea written statce 
ment. I am informed that the other 
defendants have filed written statements 
and certain issues have been framed 
therecn. No evidence hss yet been 
recorded. I also gather that the Ist 
defendant is not content with the issues 
raised already and that his proposed 
written statement might raise other issues, 
Assuming these facts to be true, it appears 
to me that what the Ist defendant arks 
for it nothing in contravention of what 
tte authorities recognise him to be entitled 
to. The mere fact that on tte new states 
ment, additional issues may have to be 
framed does not amount to re-opening 
anything that bas happened already. _It 
has been stated that even while asking for 
permission to file the additional written 
Statement the petitioner stated that he had 
hig “Witnesses ready and that he did pot 
require any adjournment on the ground of 
having to summon ie vite it mAT D 
that on the filing of the petitioners written 

@ Bl M 597; 108 Ind Cas. 207; 87 L W 361; A I 
R 1937’ Mad. 1197: (1928) M W N 103. ; 
„a T08 Ind. Ong. 084; A TR 1938 Mod. 211; 3M F 
(4) A IR 1931 Nag. 13%; 134 Ind4 Oas. 268; 37N 
L B Hipa Ral. Aipa Le 
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statement, the plaintiff might require time 
to get ready to meet the plea there 
raised; but there is an indulgence required 
by the plaintiff and not en indulgence 
required by the petitioner; I quite realise 
that the object of rr. 6 and 7 qf O. IK will 
be frustrated if defendants could be 
allowed to absent themselves with impunity 
at the earlier stages of a litigation. But 
where by reason of causes for which none 
of the parties is responsible, the case has 
ngt made much progress, there is no 
reason why these rules should be applied 
as penal provisions depriving parties of 
the opportunity of putting forward their 
defence. The rule laid down in Venkata- 
subbiah v. Lakshminarasimham (1) seems to 
me, if I may say so to adopt the golden 
mean and according to the test there laid 
down, I think this petition ought to be 
allowed. 

The lower Oourt is directed to receive the 
written statement proposed to be filed by. 
the Ist defendant. and frame the neces: 
sary issues after giving sufficient opportu- 
nity tothe other parties to file any addi- 
tional pleadings that they may consider 
necessary in view of the Ist defendant's 
written statement. In the circumstances 
there will be no order as to costs in 
C. R. P. No. 1561. | 


ND. Petitions allowed. 


—— 


_ CALCUTTA HIGH COURT 
Oriminal Revisions Nos. 179 and 120 of 1939 
March 13, 1939 7 =" 
EpaLay, J. 
GIANI MEHER SINGH—Perifionge 
versus 
EMPEROR— OpPPps1T8 PaRTY - 

Criminal Procedure Code (Act V of 1898), s». 499, 
514, 497 (1)—Batl bond for appearance containing 
undertaking for good behaviour—Forfetture, legalit 
of—Offence under 8. 124-A, Penal Oode (Act XL 
of 1880)—Batl should not be granted. 

The only condition contemplated by a bail bond 
is a condition for attendance in Court and a bail 
bond in which any other condition of the nature of 
condition as to undertaking for good bebaviour’ such 
a bond, ia included, cannot regarded as a bond 
under the Oode’ The forfeiture of sich a bond ig 
therefore illegal. i CES 
"The offence under s. 124-A, Penal Oode, is a non- 
bailable one punishable with transportation for 
life. So the accused should not be released on bail 
at all. a - “ +. | = a s STS wd ope 


Mr. Anil Chandra Roy Choudhury, for 
the Petitoner. ` Di : f 

Mr. Probodh Chandra Chatterjee, for the 
Qrown. | 
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Order.—Criminal Revision No.\ 179 "of 
1939.—This Rule is directed against tan 
order of the Additional District Magis'rate 
of 24-Parganas dated December 19, 1938 
in ‘which he directed that a bond which 
had been executed by 8 man named Gyani 
Meher Singh should be forfeited and that 
he should pay a penalty of Rs. 200. It 
appears that the petitioner Gyani Meher 
Singh‘had been accused of an offence under 
s. 124-A, Penal Code. After bis arrest he 
gave an undertaking to the effect that he 
would not deliver any speech and thereupon 
he was released on bail. The bail bond 
was executed by Gyani Meher Singh him- 
self and Babu Girin Das Gupta executed 
the bond as a surety whereby he bound 
himeelf to forfeit to His Majesty the sum of 
Rs. 500 in the event of any breach of the 
bond. The conditions mentioned in the 
bond were tothe effect that Gyani Mehor 
Sin b would give securily tor his attendance 
in Oourt on August 5, 193%, and on sube 
sequent days fixed for the hearing of the 
gase against him and further he undertook 
not to deliver any speech until the disposal 
of the case. It has been found by the 
learned Magistrate that Gyani Meher Singh 
in fact delivered a speech on November 7 
1938, and it was due to this fact that he held 
that the bond should be forfeited. 

It is argued by the learned Advocate for 
the petitioner that the order of forfeiture is 
illegal because there ia no provision in the 
Criminal Procedure Oode whereby an 
undertaking for good behaviour such ag 
that which has been embodied in the bail 
bond in this case can be so included. The 
object of bail is primarily to ensure the 
appearance of an accused person on a cer- 
tain day and place, The offence in respect 


i5 to whioh Gyani Meher Singh was accused 


was a non-bailable one punishable with 
transportation for life. Strictly speaking 
this man ought not to have been released 
on bail at all having regard to the provi- 
sions of 8. 497 (1), Criminal Procedure Gode 
and doubtlees had it not been for the fact 
that he was pepared to give an undertaking 
to the effect that he would not deliver any 
speech, he would never have been 80 ree 
leaged, Tne fact remains, however, that 
under the provisions of s. 499, Oriminal 
Procedure Oode, itis provided that before 
any person is released on bail or released 
on his own bond, a bond for such a sum of 
money a8 the Police Officer or the Court, 
as the case may be, thinks sufficient, shall 
be executed by such person and, when he 
is released on bail, by one or more sufficient 
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sureties conditioned that such person shall 
attend at the time and place mentioned in 
the bond and shall continue so to attend 
until otherwise directed by the Police 
Officer or the Oourt, as the case mag be. 

It follows therefore that the only condi- 
tion contemplated by a bail bond is a con- 
dition for attendance in Court and it further 
follows that a bail bond in which any other 
condition is included of the nature of con- 
dition with which we are now dealing, such 
a bond cannot be regarded as a bond under 
the Code Section 514, Oriminal Procedure 
Ocde, which prescribes the procedure to be 
followed on the forfeiture of a‘bond only 
relates to bends taken under the Code. In 
this view of the case, Ido not think that 
the learned Magistrate had jurisdiction to 
forfeit the bond executed by the petitioner 
and his surety in this case, as that bond 
could only be regarded as a bond taken 
under tho Oode in so far as the bond is 
for the appearance of the petitioner in 
Court. In view of the undertaking which 
had been given by Gyani Meher Singh, I 
consider that the procedure which should 
have been adopted in a case, of this sort 
wou'd have been for the Police to bring to 
the notice of the Oourt the fact that there. 
had been a violation of the undertaking in 
order that the Court migh. thereupon cancel 
the bail bond in the exercise of its inherent 
jurisdiction. It is alec possible that by 
violating this undertaking the petitioner 
may have coumitied a contempt of Oonrt, 
Lam of opinion, however, that this under- 
taking, not tomake any speech, should not 
have been imported into the bail bond and 
that the forfeiture of this bond was there- 
fore illegal. The Rule must, ascordingly, 
be made absolute and the order of the 
learned Magis'rate dated December 19, 
1938, is set aside. 


Criminal Revision No. 180 of 1939 


In view of my jugment in the other Rule, 
the Rule obtained by Girin Das Gupta must 
also be made absolute and the order of the 
jearned Magistrate dated December 19, 
1938 is also set aside. 


D. Rules made absolute. 
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PATNA HIGH COURT 
Letters Patent Appeal No. 14 of 1938 
April 25, 1939 
Hageras, O. J. AND Wort, J. 
Musammat HALIMAN BIBI AND aNoTadER— 
DEFANDANTS — APPBLLANTS 


vaTsus 
MUHAMMAD TAJAMUL HUSSAIN— 
PLAINTIFF AND oTHERS— DEFENDANTS — 
RESPONDENTS. 

Landlord and tenant—Abandonment—Ohandnadar 
transferring holding but remaining im possession of 
one room of house standing on holding with leave dhd 
license of transferee — There is abandonment and 
landlord can recover holding — Oivil Procedure Oode 
(Act V of 198), 0. XLI, r 38—Sutt dismissed— 
Appeal by one of defendants — No appealby plain- 
ni but only cross-objectton—Appellate Court, +f can 
grant him relief 

Wherea chandnadar after executing 8 kobala 
transferring his holding to another person has re- 
mained in possession of a room in the house standing 
on the holding with the leave and license of the 
transferee, it cannot be said that the relationship 
between the traneferorand the landlord continues, 
There is an abandonment of the holding by the 
chandnadar and hence the landlord is entitled to 
recover the holding. Laley Dharnidhar v. Jugeshwar 
Mahton (2), distinguished. 

ere an action is dismissed and an appeal has 
been filed by one of the defendants, the Appellate 
Court has power under O. XLI, r. 33, Civil Procedure 
Code, to grant the plaintiff relief even if he has not 
preferred an appeal but has filed only cross- 
objection. 

L. P. A. from the decision of Mohammad 
Noor, J., dated April 26, 1938. 


Mr. G. C. Das, for the Appellants. 
Mr. P. Misra, for the Respondente. 


Wort, J.—This is an appeal from the 
decision of Mohammad Noor, J. arising out 
of an action for the recovery of .04 acre of 
land with a house thereon which at one time 
was in possession of one Bhajani Mahalik, 
who was chandnadar. The appellant before 
my brother, Mohammad Noor, was defen- 
dant No. 2. One of the questions of fact 
decided by the Courts below was whether 
the son of Bhajani Mahalik pre-deceased: 
him or whether he survived him and in 
his turn became the chundnadar. It was 
originally recorded in the Provincial 
Survey, ss I have already indicated, in the « 
name of Bhajani Mabalik. In the current, 
settlement it was recorded in the name of 
defendant No. 1, Sunai Bewa, in other 
worde, widow of one Rama Mahalik, tke- 
son. On December 19, 1932, defendant 
No, 1, the widow, executed a kobala in’ 
favour of defendant No. 2. There were two- 
other transactions afew days later, that is, 
on January 11, 1933, which have been 
held to be merely transactions to cover up ` 


1940 


the true nature of the transaction of 
December 19. In other words . as I under- 
stand the judgments of the Courts below 
they were transactions, one of mortgage and 
the other of sale of a' lesser area of the 
land, which, if taken at theirface value 
would lead one to suppose that the whole of 
the land, the subject-matter of the tenancy, 
had not been transferred, and having 
regard to the events which happened, this is 
explicable on the grounds that one of the 
contentions put forward by the defendant 
was that the holding had not been 
abandoned. One of the arguments on behalf 
of the parties in the Courts below was 
that this tenancy wasa mere tenancy-at- 
will. There has been a finding against that 
. based upon a decision of this Court in 
Jahabaj Khan v. Srikrishna Dey (1) where 
it was held that the tenancy was not a 
tenancy: at-will, Subes. (2) of a. 236, Orissa 
Tenancy Act, provides: - 

“Save as otherwise expressly provided-in this 
Act, the incidents of the tenancy of a chandnadar 
shall be regulated by local custom or usage and 


his rent shall be liable to re-agsessment on each 
revision of land revenue settlement.” 


The character of such tenancy can be 
gathered from the definition ‘in 8, 3 
sub-s. (3) : - ` 

“‘Ohandanadar’ means a person holding land 
which has been recorded as ehandna in the course 
of a settlement of land revenue, and for which 
rent has been fixed for the term of that settlement, 
and includes also the successors-in-interest of such 
a person.” 

It is not too much to say from the 
definition in the section, to which I have 
already referred, that it is indicated that a 
tenancy of the character with which we 
are dealing in this case, at least subsists 
during the currency of a settlement. In 
the result, apart from the question which 
was orgued before Mohammad Noor, J. as 
to the competency of the appeal before the 
first Appellate Oourt, the question which 
arose was whether defendant No. 1 could 
be held to have abandoned the holding. 

The contention of defendant No. 2, the 
transferee relying, as I have already 
indicated, ‘upon the other two transactions 
of January 11, 1933, was that the holding 
had not been abandoned, and apart from 
the transactions to which I have just made 
teference, reliance was placed upon the fact 
that the chandandar, defendant No, 1, 
after the transfer of December, 1932, 
remained in possession. In my judgment it 
isa contention that cannot be-. supported, 
because it has been found as a fact that 


(1) 16 P L T864; 160 Ind, Oas. 487; A I R 1936 
Pat, 29; 15 Pat, 187; 2 B R318; 8 R P 365 (P B) uv- 
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the possession, of the defendant was merely 
the occupation of one room in the house, 
which stood on the land with the leave and 
license of the transferee, defendant No. 2, 
Even supposing if something more than 


‘a mere license is meant, it could, in the 


circumstances, be no more than a sube 
tenancy : and it would be impossible to 
contend that the relationship between the 
transferor, that is, defendant No. 1, and 
the plaintiff, the landlord, continued. The 
learned Advocate for the appellants hag 
failed to state what other circumstances 
would be necessary for the purpcse of hold- 
ing that an abandonment has taken place, 
In my judgment, it is impcrsible to contend 
that the decision of the Court below that 
the holding or tenancy had been abandoned 
is wrong. If the holding was abandoned, 
there, is no doubt and it is not seriously 
disputed that the plaintiff is entitled to 
recover, 

Ono other question was raised which is 
not very strenuously pressed, is the quese 
tion of competency of the appeal by defene 
dant No. 2 in the first Appellate Court, 
The action in that Court had been dise 
missed for reasons which need not be stated, 
Defendant No. 2 appealed, and there was a 
cross-appeal or cross-objection by the 
plaintiff, Obviously the contention could 
not be that defendant No. 2 should not have 
appealed, but that the crcasobjection of 
plaintiff No. 1 was incompetent and that 
there should have been a properly constitut- 
ed appeal by him. Whether described as a 
croas-objection or as an appeal, it seems to 
me not tomatter, The only question that 
could possibly have arisen would be whe- 
ther coming with his croseobjection the 
plaintiff had paid the proper court-feeg, 
No question arose as regards that and apart 
from the congiderations which have been 
stated by the learned Judge in the Oourt 
below and.those to which I have referred 
it must be remembered that the Court ba 
the widest powers under O. XLI, r. 33, 
Oivil Procedure Oode. In my judgment, 
there is no substance in the objection as ta 
the competency of the cross-objection by 
the plaintiff. For the reasons whice I have 
stated, in my opinion, the desision of 
Mohammad Noor, J. is right. 

There is reference to one authority on 
the question of abandonment: Laley 
Dharnidhar v. Jugeshwar Mahton (2). The 
head-note says that 

“ordinarily execution of an effective sale deed by 

(2)A I R 1985 Pat. 269; 156 Ind. Oas, 217; 8 R 
P 46, z 
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the rawat in favour of a stranger wil] constitute 
an abandonment ‘of the holding by the raiyat. “Tf 
afterwards ‘the raiyat continues cultivating the 
land and has made arrangement for the payment 
of rent, he is not liable to be-ejected, provided that 
he has not repudiated the relationship with hig 
landlord.” a . i 


Mohammad Noor, J. decided that where 
the raiyot who has executed a sale culti- 
vates the land under the purchaser ag an 
under-raiyat, the landlord entitled to a 
decree for ejectment against the purchaser. 
This was a case under the Bengal Ege 
Act. One of the contentions upon which the 
three appeals were decided, was that where 
provision has been made for the payment of 
the rent, it could not be held that there had 
been an abandonment. There can be no 
possible application of the decision to thé 
facts of the present case for the reasons 
which I have sufficiently stated. In my 
judgment, the appeal fails and must be 

The stay order is 


dismissed with costs. 


discharged. 
_ Harries, C. J.—I agree. 
8. Appeal dismissed. 


————— 


BOMBAY HIGH COURT 
Suit No. 406 of 1936 
- July 19, 1938 
- Enainese, J, 
MULOHAND JIVRAJ—Pratntip? 
—APPLIOANT 
` versus 
D.. LOW AND ANOTHER— DEFENDANGS 
—OPPONENTS 
Minor—Suit by next friend. on behalf of minor 
dismissed with costs—No express direction in decree 
that next friend should pay costs—Estate.of minor, 
if Wable for costs—In execution of decree for cosis 
property of minor ditached—Minor ‘paying ` money 
to raise attachment—Application for” refund “of 
such money, whether can be made by- new neat 
riend. ý 
Where the 
on his behalf 


that éffect. 
the decree 


r n liable to satisty the costs. It 
is not necessary that the decree should state ip so 
al gi 


ed on. (p 254, col 1.1” 
agan ones ot the minor 
Plaintif by his” next friend is dismissed wi Theta 


Party. Turner. y. rh (1) and 

Talbott (2), ees peer Brijessu Douai v 
filed on behalf’ ‘of the 

and in execution of the deorep for costa the pro 

erty of thé'iminbr is attached and the ming: oe 


MULOHAND JIVRAJ p. D. Low (BOM.) 


“the defendants got attached certain goods 
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money to raise the attachment, an application for 
the refund of the money so paid, on the ground 
that the decree could not be executed against the 
minor is maintainable by the new next friend. > 


Mr. M. A Jinnah, for the Applicant. 


Mr. M. C. Setalvad, Advocate-General 
for the Opponents. 


Judgment.—This is a Ohamber Sum- 
mons taken out on behalf of the minor 
Plaintiff for an orderthat the Sheriff of 
Bombay do refund to him certain moneys 
paid tothe Sheriff under protest in order 
to raise an attachment brought on certain 
goods belonging to the minor plaintiff, 
The plaintiff's contention is that the decree 
is not one which can be executed against’ 
him, The suit was filed on behalf of the 
minor plaintiff by his next friend Umede 
mal Genaji. The suit was dismissed with 
costs. The decree as drawn up anys : < 

“The plaintiff's suit ia. dismissed and the plaintiff 
do pay to the defendants their costs of the suit 
when faxéd arid noted in the margin herpof.”. 

In exeontion of this’ decree 


for costs, 
belonging to the minor plaintiff in the busi- 
ness which he now carries on through a 
munim who is other than the original nert 
friend, The present application is made gn 
behalf of the plaintiff by bis present munim 
as his new next friend. ‘It is contended on 
behalf of the defendants that the sammona 
is miscanceived as the application cannot 
be made on behalf of the plaintiff by any- 
body else except the original next friend. I 
cannot accept that submission. The suit 
is at an end, and in any event, it certainly 
cannot be expected that the original next 
friend should come forward and say that 
the estate of the minor plaintiff is not liable 
but he himself is personally liable. The 
Present application has nothing to do with 
the suit itselfand the present next friend 
has made an affidavit stating that he hag 
nointereet directly or indirectly adverse to 
the minor applicant. I do rot see any 
reason why-the present application cannot 
be made by the new next friend. On the 
merits of the summons, the contention on 
behalf of the plaintiff is that whoever 
might be liable for the costs of the defend: 
anta, the decree taken in connection with 
the judgment shows that the minor is not 
liable. In the affidavit in support of the 
summons, the contention is put in these 
terms : naan 

“The remedy of the defendants for realization of 
their costs is against the said Umedmal Gensji, the 
next friend oho in law is liable to the defendgnt 


for*payment ofthe Gosts and not the said Mulchand 
Jivraj nor his propertios” = °°) SP Said Mulghand 
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_ The affidavit alleges that thé cdndaêt of 
Uimedmal Géñsjl in ‘the suit was improper, 
at his evidence was disbelieved by the 
learned Judge who tried the suit and that 
medmal Genaji is not éven entitled tb 
dok to the minor's properties in respect of 
his liability for costs of the defendants: 
The question is really one of construction 
of the decree: There is rio doubt-that 
| Minor cannot be made personally liable 
for the costs of tle suit. It is equally clear 
that where the plaintiff's suit is dismissed 
With costs, the Court generally directs the 
ext. friend to pay the Costs either without 
prejudice to his right to have recourse to 
the estate of the minor or without having 
guch recourse if the next friend's ĉon* 
duct has not been proper. In this case thé 
order does notsay that the next frien 
should pay the costs. All that the decree 
_gaysis that the plaintiff do pay the costs 
‘of the defendante.” The argument for the 
plaintiff falls into two parts, First it is 
contended that ina decree of this kind it 
is the next friend wh) is liable to pay the 
costs, and, secondly, that in any event even 
ifthe next friend cannot be held liable on 
the construction of the decree as it stande, 
the minor cannot be liable-and that tte 
decree so far as the payment of costs is 
concerned, isabortive. Two decisions were 
sited in support of the first submission. 
They were Turner v, Turner (1) ard Slaugh> 
ter v. Talbott (2). In those cases the order 
simply was that the action be dismissed 
with costs, and it was held that under a 
judgment in that form, proceedings could 
Wé taken against the next friend for re- 
Covering tLe costs. In those cases there 
Was no expréss direction that the plaintiff 
Should pay the costs, and the next friend 
was considered liable to satisfy a decree in 
that form. Subsequent decisions, however, 
“plow the neccssity of the decree providing 
expressly for payment of the costs by the 
next friend. In Harrison v. O'Donnel (3), 
judgment was entered for the defendant 
With costs, and an application was subse- 
quently made to ameid the certificate: of 
judgment by adding inthe judgment the 
words that the next friend should pay the 
‘gosts. In delivering the judgment allow- 
"ing the amendment, the learned Judge ob- 
~perved ab follows (p: 104)*: 
“As an infant was not liable for costs, it might 


Well be argued that the jud ntas delivered and 
as recorded in the associate's certificate, amounted 


) (1726) 2 Str. 708. 

9) (1789) Willes 190. 

3) (1919) W N 104. 
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to'a direction that the costs should be paid (to the 

defendant) by the (plaintifs) next friend;but it 

was a better and safer practico that the Judge 

when delivering judgment, should be asked to dea 

in ress terms with any question that might arise 

sito liability of the next friend in reference to 
B.” a 

It will be noticed that in this case the 
judgment had not been perfected before 
the application for amendment was made, 
In a similar case, Hulbert v. Thursten (4), 
an application for insertion of the words 
that the next friend should pay the costs 
was refused because the judgment had been 
drawn up and perfected, In In re Picton; 
Picton v. Picton (5), aB the order was not 
dawn up, an application to have the 
order amended so as to make the next friend 
pay, costs without prejudice to his right 
against the minor's estate was allowed. 
In making the order, the learned Judge 
observed that he did not intend to make 
an abortive order. Itis these words which 
are relied on on bahalf of the plaintiff in 
support of the submission that unless 
the order specifically directs the costs to 
come out of the estate of the minor, an 
order cannot be executed, I do not think 
that the submission is correct. One does 
not know what the position was in that 
case, It may be that the minor had ad- 
mittedly no property and the order would 
therefore be abortive. In any case there is 
high authority for the proposition that an 
order can be made simply in terms that the 
minor plaintiff do pay the costs. I will 
refer to those authorities presently. 

In Brijessuree Dossia v. Kishore Dose 
(6), where the decree did not in express 
terms say that the next friend was to pay 
the . costs, execution proceedings taken 
against the next friend were set aside, It 
was pointed out that the rights of the 
parties depended upon the terms of the 
decree. It was argued on behalf of the 
plaintiff that in this suit the decree does 
not make it quite clear that the learned 
Judge intended thatthe costs of the defenda 
ants were to be recovered vat of the estate 
of the minor plaintiff, and that therefore 
the execution proceedings taken cannot be 
sustained, In wy opinion, the decree is quite 
clear and it directs the minor plaintiff to 
pay the defendants’ costs. Undoubtedly 
such a decree dcës not entail any personal 
liability on the minor; but there is no 
reason why under a decree in this form 
the defendants cannot proceed against the 
@ataté of-the-minor a8 they have done, -It 


(4 (1981) W NITI. | 
< W ON 254. 
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ig not necessary that the decree should state: 
is so many words that the: costs of the 
succeseful party are to be taken out of the 
estate of the minor lusing party. The Oourt 
of Appealin Slingsby v. The Attorney-Gene- 
ral (7), made an order directing the infant 
and his guardian to pay the costs both in 
‘the Oourt of Appeal and in the Oourt 
below. The case went up to the House 
of Lords end the decision of the Appeal 
Ccurt was confirmed. But as regards the 
costs of the appeal to the Hcuse of Lords, it 
was ordered tiatthe next friend should pay 
the costs. Again in Hlumala: Nutcker v. 
Kuppammal (8), the Oourt of Appeal 
made an order allowing the successful 
Tespondents to recover their costs from the 
next friend or the minor appellant as they 
chose. 

I cannot, in these proceedings, go into 
the alleged miscorduct of the next friend 
in the suit and conjecture whether the Court 
did or did rot mean that the minor's estate 
should be liable for the costs. I can only go 
by the decree as. it stands. There is nothing 
in the judgment itself which militates 
against the construction which I put on the 
decree. The judgment is that the suit is 
dismissed with costs. That is the form of 
the judgment usually adopted whether the 
plaintiff is an adult cra minor, But where 
the plaintiff is a minor, if the Court intends 
the next friend to pay the costs, there 
should, in my opinicn, bean express direc- 
tion to that effect. In the absence of such 
direction, the decree must mean what it 
says andthe estate of the minor plaintiff 
must remain liable to satisfy the costs. 
Summons dismissed with costs. Costs to be 
paid by the present next friend, Oounsel 
certified. - 

B. Summons dismissed, 

(7; (1918) 32 T L 364, ` 
(8) 53 M 716; 128 Ind. Oas. 156; AIR 1981 Mad. 


249; 58 M L J 623; (1930) M W N 289; Ind. Rul. 
(1931) Mad, 13. 
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PATNA HIGH COURT 
Appeal No, 747 of 1938 
August 11, 1939 
AGARWALA, J. 
KHEDU MAHTO AND OTHERS— 
APPELLANTS 


versus 
KHONKA MAHTO anD ofagrs— 
f : RESPONDANTS 
Evidence Act (I of 1872), a. 35— But to eject 
nb m ground tar they were uncer re iynin of 
An o— in ana proceedings preceded 
jealy published Record ef Rights, one oj , plaintiff's 
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6x behalf of all was stated in decision of Khanapuri 
aah to have admitted that predecessors-in-interest 
of defendants were co-sharers—Admissibility of such 
statement, , 
A suit was instituted to eject the defendants on an 
allegation that they were under-ratyats of 
plaintifs. The defence was that the defendants were 
not under-ratyata but co-sharers with the plaintiffs. 
In the finally published Record of Rights, the pre- 
decessors of the defendants were recorded as cater 
raiyats in respect of the disputed land. But in the 
Khanapuri_ prpceedings which preceded the finally 
published Record of Rights, M, one of the plaintiffs, 
was stated in the decision of the Khanapuri Officer 
to have admitted before him that the predecessors- 
in-interest of the defendants were co-sharers. At that 
time M was acting on behalf of allthe persons jointly 
interested in the land in dispute*: a 
Held, that the admission contained in the decisio 
of the Khanapuri Officer was admissible. Further- 
more, even if the decision of the Khanapuri Officer 
were inadmissible for proving the truth of thead- 
mission made by M before the Khanapuri Officer, 
it would still be admissible for the purpose of proving 
that M made such a statement. Krishnasami 
Ayyangar v. Rajagopala Ayyangar (2), Collector ‘of 
Gorakhpore v. Ram Sundar Mal (3) and Ohand Roy v. 
Bhagwati Okaran (5), relied on. Ram Parkash Das v. 
Anand Das (4), distinguished. ` 


A, from the appellate decree of the 
Bub-Judge, Purulia, dated May z6, 1938. : 


Mr. R. S. Chatterji, for the Appellants. 


Mr. N. N. Roy, for the Respondents. 4 


Judgment —This is an appeal by the 
plaintiffs from a decision of the Subordi- 
nate Judge of Purulia reversing a decision 
of the Muusif. The appeal arises out of 
a suit to eject the defendants on an 
allegation that they were under raiyats of 
the plaintiffs, The defence was that the 
defendants were not under-ratyats but co- 
sharers with the plaintiffs, The Court below 
has accepted the defence and dismissed 
the plaintiffs’ suit. This decision is challeng- 
ed by the appellants on the ground that: 
the Court has acted on inadmissible evi- 
dence. The evidence objecied to is a 
decision of the Khanapuri Officer in the 
course of the settlement in J903. In the 
finally published Record of Rights, the 
predecessors of the defendants were recorde 
ed as under-raiyats in respect of the disputed 
land. But in the Khanapuri proceedings 
which preceded the finally published Record 
of Rights, one of the present plaintiffs, 
Jharı Mahto, is stated in the decision of the 


-Khanapuri Officer to have admitted before 


him that the predecessors-in-interest of the 
Present defendants were co-sharers, It- is 
this admission contained in the decision of 
the Khanapuri Officer which is challenged 
as inadmissible. In Parbutiy Dassi v, Purno 
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Chunder Singh (1) the plaintiff who was 
sued for possession of a fishery sought to 
ut in evidence an admission alleged to 

ve been made in a previous suit by the 
defendants’ predecessors in title in a written 
statement filed in that suit The only 
evidence of the admission was the recital 
from the pleadings contained in the pre- 
liminary portion of the decree in the final 
suit. It was held that the statement in 
the decree was evidence of the admission 
under s. 35, Evidence Act, The next case 
on the point is Krishnasami Ayyangar Y. 
Rajagopala Ayyangar (2) That was a 
suit for partition of family property in 
which it became necessary for the plaintiff 
to prove that his grandfather had been 
adopted by A. He sought to prove this 
fact by judgmentsin which it was stated 
that A's brother who was the grandfather 
of defendant Nc. 1 had sued to recover 
moneys due to A, alleging tbat the adopted 
son was an infant l.ving under bis pro- 
tection. It was heldthat these judgments 
were admissible in order to prove the 
statement made by the predecessor-in-title 
of the party against whom they were sought 
to be used. This case was referred to by 
the Privy Council in Collector of Gorakh- 
pur v. Ram Sundar Mal 13) at p 165. 
With reference to the Madras case, their 
Lordships eaid : 

“In Krishnasami Ayyangar v. Rajagopala 
Ayyangar (2)a etatement amounting to an admission 
which was contained in a judgment was received 
in evidence under s. 35 as an entry in a record 

a public servant in the course of his 
here is much to be said for this view of 
In India judgments have to be in writing 
and signed by the vudge and the original judg- 
ments and decrees are records of the Oourt and 
retained inthe record room the parties being supplied 
with certified copies only.” 

Now, the question before the Privy 
Council was whether an admission con- 
tained in a pedigree attached to a decree 
in a former suit was admissible against 
the succegssor-in-interest of the person on 
whose behalf the pedigree had been ad- 
mitted in the former suit. Their Lordships 
held that the pedigree attached to the 
decree was admissible for. the purpcse of 
proving the admission relied upon. On 
behalf of the appellants reference was made 
to the decision of the Privy Council in 


mace D 
ty. 
5. 35. 


(1) 9 O 586 

(3) 18 M 73 

(3) A 1 R1934 P O 157 at p 165; 150 Ind, Oas. 545; 
56 A 468; 61 I A 286:7 R PO 1;110 WN 889; 40 L 
W 217; (1934) A L J 779;67M L J 274; 15 P L T 531; 
GOOL J 67; (1984)M W N 151; 36 Bom. L R 867; 38 
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Ram Parkash Das v. Anand .Das (4). The 
question in dispute between the parties in 
suit case related to the right to succeed 
to an asthal, it being alleged that one of 
the claimants was debarred by reason of 
his being a marriedman. This was sought 
to be proved by a statement with regard to 
it in the judgment of the Criminal Oourt, 
lhe Privy Oouncil held that the judgment 
was inadmissible for this purpose. That 
case was distinguishable from the cases 
already referred to in this respect that 
the person who made the statement in that 
case was a stranger to the parties before 
the Privy Council. Their Lordships, there- 
fore, there said that the criminal pro- 
ceedings were irrelevant in the case before 
them, In the case that is before me not 
only is Jhari Mahto himself the plaintiff, 
but from the decision of the Khanapuri 
Officer it appears that he was, at the time, 
acting on behalf of all the persons jointly 
interested in the land in dispute. I, there- 
fore hold that the decision of the Court 
below cannot be challenged on the ground 
of inadmissibility of evidence. Furthermore, 
even if the decision of the Khanapuri 
Officer were inadmissible for proving the 
truth of the admission made by Jhari Mahto 
before the Khanapuri Officer, it would still 
be admissible for the purpose of proving 
that Jhari Mahto made such a statement, 
and when that fact is admissible, the 
further fact, that Jhari Mahto himself 
being the plaintiff in the present litigation 
did not venture into the witness box in 
support of his case that the defendants 
are under-raiyats could not but impress the 
Court of fact unfavourably with regard to 
his claim. It is evident from the judgment 
of the Court below that that Oourt was 
very unfavourably impressed by the fact 
that Jhari Mahto did not offer himself for 
crogs-examination. Under these circum- 
stances, even if the evidence objected to 
were inadmissible, 1 am not prepared, in 
second appeal, to hold that the rejection 
of that evidence would have made any 
diference to the decision of the Oourt 
below. 

Finally, reference may be made to the 
decision in Chand Ray v. Bhagwati Charan 
(5) thatthe proceedings before the survey 
authorities prior to the publication of the 
Record of Rights are admissible for the 


(4) 431 A 73; 33 Ind, Cas. 583; AI R 1916 PO 256; 
48 0707; 20 0 W N 803; 14 ALJ 621; (19161 M W 
N 406; 31 M L J 1; 18 Bom. LR 460; 3 L W 556; 24 O 
L J 116; 20M LT 267 |P o. 

'(5)2 Pat. 814; 81 Ind. Oas. 326; AI R 1924 Pat, 
248, A Ny 
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purpese tf rebutting the presumption which 
attaches to the finally published record. 
The appeal is dismisced with costa. 

S. l Appeal dismissed. 





CALCUTTA HIGH COURT 
- - Special Bench 
set Appeal No. 87 of 1937; F. A. No. 108 
1938; F. M. A. No. 110- of 1938; F. A, 
NG. a of 1937; F. M. A.'Nos, 96 and 146 of 
1938; 8. A. No. 877 of 1936; S: A. No. 744 of 
1937: M. A. No. 115 of 1937: S.M. A. 
No. 164 of 1838; Civil Revisicn No: 1405 
of 1938 and F. A. No. 73 of 1937 
July 10, 1939 
DBEBYSHIRE, O. J., NASIM ALI AND 
R.C. MiTTRR, JJ; 
KHIRODE O. GHOSE AND 0THBRS— 
{APPELLANTS 
| versus 
NARENDRA N. SANYAL AND oroeRs— 


RESPONDENTS 
Bengal Agricultural Debtors Act (VII of 19388), 
se. 32 to 36—" Civil Coart,” if includes High 
Oourt 
The expression “ Civil Court,” in Bengal Agri- 
cultural Debtors Act, does not include Eho High 
Oourt. 


Messre. Apurbachan Mukherjee (in No. 87), 
Jatindra Mohan Choudhury (in Nos, 108 
and 110), Phani Bhusan Chakravarty (in 
No. 306), Panchanon Ghose (in No. 96), 
Chandra Sekhar Sen (in No. 146), Atul 
Chandra Gupta (in No. 877), Narendra 
Kumar Das (in No. 744), Pham Bhusan 
Chakravarty (in No, 115), Nripendra 
Chandra Das (in No. 164), Jitendra Kumar 
Sen Gupta (in No. 1105), and Amarendra 
Nath Bose and Dhirendra Krishna Roy, 
(in No. 73), for the Appellants, 

Messrs. Phanindra Kumar Sanyal (in 
No. 87), Satindra Nath Roy Choudhury 
(in Nos, 108 and 110), Nripendra Chandra 
Das (in No. 306), Abinash Chandra Ghose 
Qn No. 96), Aml Kumar Das Gupta (in 
No. 146), Jatindra Mohan Choudhury and 
Bireshwar Chatterjee (in No. 877), Rohini 
. Binode Rakshit (in No. 744), Asok ‘Chandra 
Sen (in No. 115), Jatindra Mohan Ghose 
(in No, 164), Bhupendra Kishore Bose (in 
No. 1405) and Paresh Lal Shome (in 
No. 73), for the Respondents. 

Derbyshire, C. J.—In Narsing Das 
Tansukdas v. Chogemul and another (1), 
which was heard before a Special Bench 
éonsisting of myself, Lort- Williams, Bartley, 
Nasim Ali and Mitter, JJ. „in December and 

(1) 43 0 W N 613; 183 Ind. Oas. 118; A IR 1939 
Osal. 435; 69 O L J 488; 12 RO 139; TL R (1939) 
3. Cal, 93 (F B), 
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January last, judgment was given on March 
31 of this year. The view of myself, Bartley 
and Nasim Ali, JJ. was that the words “Oivil 
Court” in the Bengal Agricultural Debtors 
Act, 1925, did not include the High Court: 
That was the basis ofthe decisions that we 
gave, Lort-Williams and Mitter, JJ. differed 
on that, but were of opinion that if the 
words “Oivil Court” did include the High 
Court, then the Act was ultra vires of the 
local Legislature. In my opinion. we are 
bound by the majority decision in that 
case that the words ‘Civil Court” in the 
Bengal Agricultural Debtors Act, 1935, 
do not include the High Oourt. The conse- 
quence is that the notices which have 
been received in the cases brought before us 
are no reason for making any stay in the 
appeals or in the revision case. We 
accordingly order that the appeals and ihe 
revision case be heard in the ordinary 
course. 


Nasim Ali, J.—I agree. 
R. C. Mitter, J.—I agree. 
D, Order accordingly. 


ALLAHABAD HIGH COURT 
Oriminal Revision No 431 of 1939 
September 4, 1939 
Motta, J. 

OHIRANJL LAL—Apptioant 

versus | . 
EMPEROR —OprosiTe PARTY 

U. P. Public Gambling Act (III of 1867), s. 3— 
Prosecution must prove commodity in respect of 
alleged gambling. 

It is incumbent for the prosecution under .the 
law to prove by definite evidence the commodity 
in respect of which the , alleged satta gambling 
was going on. The vague and general statement 
by the prosecution witnesses that satta gambling 
was going on proves nothing in law. Shyam Sunder 
v. Emperor, Or. R No 263, of 1932, Shyam Sunder v. 
Emperor, Or. R No, 173 of 1931 and Sarnimal v. 
Emperor, Or. R. No. 699 of 1925, relied on, ` 

Or. R. from an order of the. Sessions 
Judge, Agra, dated February 24, 1939. 


Mr. K. D: Malaviya, for the Applicant. 


. The Deputy Government Advocate, for the 
Crown. 


Order. —This is an application in revision 
by one Ohiranji Lal who has been convicted 
by a First Olass Magistrate in a summary 
trial of an offence under s. 3, Gambling Act. 
From the judgment of the learhed trying 
Magistrate which isthe only record in the 
case, it appears that the charge against the 
applicant was that he was keeping ‘his 
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shop as a gaming kouse for sotta gambling. 
There is nothing in the juJgment of the 
learned Magistrate to show what constituted 
the alleged gambling and what was the 
commodity in respect of which the gambling 
was going on, Several points of fact and 
law have been taken by the learned Counsel 
for the applicantin challenging the cone 
Viction; bat the most important one which 
is sufficient for deciding this application is 
that it was incumbent for the prosecution 
under the law to prove by definite 
evidence the commodity in respect of which 
the alleged satta gambling was going on, 
The vague and general statement by the 
prosecution witnesses that salta gambling 
Was going on proved nothing inlaw. The 
argument is obviously sound and must 
prevail. It is fully supported by several 
decisions of this Court, e. g, Shyam Sunder 
v. Emperor, Oriminal Revision No. 203 
of 1932, Shyam Sunder v. Emperor, Criminal 
Revision No. 173 of 1931 and Sarnimal v. 
Emperor, Oriminal Revision No. 699 of 
1925. ° It appears, that these cases 
have not been reported and that accounts 
for the lower Qourts going wrong in this 
matter. The legal position is, however, 
Perfectly clear and J, therefore, allow the 
application and set aside the conviction 
and sentence of the applicant. The fine, 
if any, paid by him will be refunded. 


8, Application allowed,’ 


——— 


MADRAS HIGH COURT- 
ieee Special Bench 

Oivil Miscellaneous Petition No, 3117 

of 1939 
August 21, 1939 
Lxaoz, O. J., MCOKETT AND KRIBANABWAMI 
Ayyanaag, JJ.’ 

In the matter of K. J., a VakiIt, MADRAS 

Legal practitioner—Misconduct—Appropriation of 
client's money by Advocate—Name struck off roll— 
Reinstatement, when advisable, 

Where an Advocate misappropriates a consider- 
able sum of his clients, the act of professional mis- 
conduct committed by him is a very grave one and 
it is not possible to allow him to continue prao- 
tising in an honourable profession. But that does 
not mean that the Court is precluded from rein- 
stating him when adequate punishment has been 
imposed and he has shown that he has rehabilitated 
himself in such a manner that he is titted to be 
admitted into his profession again. 


Messrs. T. R. Venkatarama Sastri and 
K.S. Sankara Iyer, for the Petitioner. 


Leach, C. J.—The name of the petitioner 
Was pizuck off the 1ollof Advocates of this 
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Court on October 15, 1931, as it had been 
shown that he had misappropriated a sum 
of Rs, 4,800 belonging to a client. The peti- 
tioner, who had considerable property, got 
into financial difficulties in 1927 and on 
February 14, of that year he was adjudi- 
cated an insolvent. On April 25, 1927, he 
was suspended from practice. The delay in 
the passing of the order striking the peti- 
tioner’s name cff the rolls was due to the 
fact that the Oourt desired to know the 
position disclosed by the insolvent’s public 
examination before arriving at a decision. 
Tne justice of the order of this Oourt strik- 
ing the petitioner’s name off the roll of 
Advocates is not and could not be question» 
ed. It is said, however, that during the 
12 years that have elapsed since the peti- 
tioner was firat suspended he has worked 
hard to rehabilitate himself and. has 
succeeded in establishing an honourable 
reputation. The petitioner rendered all 
assistance that’ he. could to the Official 
Assignee and secured his discharge on 
December 8, 1930. After his suspension from 
practice he obtained a -clerkship in the 
office of Mr. Shamanna, a well-known soli» 
citor of Madras, and retained this post 
until 1934 when he obtained a clerkship 
with Messrs. King and Partridge, also well- 
known solicitors of this city. He has oon- 
tinued-in their service ever since, Mr. 
Shamanna and Messrs. H. Maitland Jones 
and Laslie-D. Miller of Messrs. King and. 
Partridge have given the -petitioner certifie 
cates of character. Mr, Shamanna says that 
while he was employed by him the peti- 
tioner was dealing with his cases and’ with 
his clients.and that-he found his conduct. 
and dealings both with his clients and the 
other. members of his „establishment . to be. 
satisfactory, and guidedxby a high sense.of 
probity. Mr.- Maitland Jones says that, 
while in the employment of his firm the” 
petitioner. has been entrusted with imports 
ant. work:. Mr. Maitland Jones had many 
opportunities of observing his conduct: which 
he says was excellent and in. addition hia: 
probity was ‘above suspicion.. Mr. Miller. 
says i 
“From my 
happened in the 
every confidence in 
The petitioner has also filed a certificate- 
given to him-by Mrs Nugent Grant in April 
of this year. Mr. Grant says that the peti- 
tioner has throughout the period’ of his 
exclusion from the profession exhibited a 
consciousness of the injury he hss done ‘to 
himself and the profession of which he was 


knowledge- of him, in spite.of what 
ast, I personally would place: 


integrity.” - 
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once an honourable member, Mr. Grant 
believes that he had made every endeavour 
to atone for his lapse from morality. The 
act of professional misconduct committed 
by the petitioner was avery grave one and 
it was not possible to allow him to continue 
practising in an hcpourable profession. But 
that does not mean that the Oourtis pre- 
cluded from reingtating him when adequate 
punishment hasbeen imposed and he has 
shown that he’ has rehabilitated himself in 
such a manner that he is fitted to be ad- 
mitted into his profession again. I consi- 
der that there is here ground for the 
Court ‘holding that the petitioner has been 
fully punished and that he has re-gained 
his character to an extent that justifies his 
re-admission a8 an Advocate of this Court. 
For these reasons, I would allow the 
Petition. 

Mockett, J.—I agree. . 

Krishnaswaml Ayyangar, J.—I agree. 


Neb, Petition allowed. 


OUDH CHIEF COURT 
. _ Full Bench 
_ First Civil Appeal No. 11 of 1936 
October 14, 1939 
Troms, O. J, ZIa-UL Hasan AND BENNETT, JJ, 
On difference of opinion between 
HAMILTON AND Yorka, Jd., 
Lala MAHADEO PRASAD —Darespant— 
APPBLLANT 
versus 
Musammat JAGANNATH KUAR— 
PLAINTIz#— RESPONDENT 
U. P. Agriculturists’ Relief Aot (XXVII o 
1934), 8. 2 (2), Proviso 1, Hapi. Vil—Ezpl, VII, 
whether independent of first proviso—Interpreta- 
tion of Statutes—Language of statute plain—Oon- 
sideration of hardshtp in particular cases, 
Explanation VII to s. 3 (2), U.P. Agriculturists' 
Relief Act is independent of the first proviso and 
it is not an addition to cls. (a) to (g) of 3.3 (2), 
The word “explanation " has wrongly been used. 
It is more like a “Proviso” than an “ explana- 
tion”, [p. 368, col, 2.) 
There is no absardity or ambiguity in the 


Expl. VII. 
P . J.—Where the language of a 


statute is plain in itself, it is not open to the in-' 


terpreter to add to it or to deduct from it or even 
to consider whether the rule is likely to create hard- 
ships in particular cases if it be read in its ordi- 
nary sense, The words themselves alone must be 
cess to see the intention of the law given. 


FO, A. against the order of the Oivil 


Judge, Gonda, dated December 12, 1935. 
Mr. Ram Prasad Varma, R. B., for 
the Appellant, 
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Messrs. Radha Krishna and Karta 


Krishna, for the Respondent. 


Hamilton, J—(January 21, 1939).—This 
appeal No. 11 of 1936 is an appeal from 
the Oourt of 
Gonda in a suit under s, 33 of the Agricul- 
turists’ Relief Act. 

The learned Judge came to the con- 
clusion that the plaintiff was an agricullurist © 
and, therefore, decreed the suit reducing 
interest under s. 30 of the Agriculturists’ 
Relief Act. . 

The one ground urged in this appeal is 
that this decision is incorrect in view of 
Expl. VII tos. 2(2) of the Agriculturists’ 
Relief Act. 

The plaintiff is a zamindar who pays 
over Rs. 1,000 revenue, who pays over . 
Rs. 120 local rates—in fact,the amount is ` 
stated to be over Rs. 1,200—und who pays | 
over Rs. 500 rent. But for these amounts 
he would have come under e, 2 (2) (a), 
(0, (d) and (7). . 

The learned Civil Judge came to the 
conclusion that Expl, VIL which says that 
a person holding land free of revenue 
when he pays both rent and local rate 
shall not be deemed to be an agriculturist 
if the total of the rent and local rate 
annually payable by him exceeds Rs. 500 
is subject to the first proviso which is as 
follows: - 

“Provided that in s. 2 (10) (a), 3, 4, 5, 8 and 
Ohaps. IV and V an ‘agriculturist’ means also a 
person who would belong to a class of persons 
mentioned in parts a) to (g) of this sub-sectio 
if the limits of land revenue local rates, rent and 
area mentioned in these parts were omitted,” 


There are a- number of points to be 
considered, and I shall consider them: in 
what I regard as being the proper 
order. 

The first point is whether for a person . 
to be an agriculturist under this section, ` 
he must come within one of the cls: (a) . 
to (gj and not more than one, that is to ` 
say, if he pays revenue he must not pay | 
rent: if Le pays rent, he must not pay 
revenue and s0 on. - ee 

I do not think that a person who comes 
in under more than one class is by this 


fact no longer an agriculturist. In the. 
first place the Act does not say so, and | 
secondly, Expl. VJ, Expl. VIL and 


illustrations 1 and 2 show that a person ` 
who belongs to more than one of the ` 
els. (a) to(g) can still be an agriculturist : 
provided hia annual payments do not exceed . 
a certain sum. The fact, therefore, that 
the plaintiff pays land revenue, local rate 


the Subordinate Judge of . 
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and rent do not prevent him being an 
agriculturist. . 

The next point to be considered is 
whether a person whose annual payment 
of either revenue or local rate or rent 
exceeds the maximum amount of any cf 
these ‘in (a) to (f) ceasesto be an agricul- 
turist. I bold that he does cease to be an 
agricullurist because otherwise there would 
be no reason for the first proviso, and 
this is also shown by the words in 
Expl, VI “or if he is excluded from the 
definition of agriculturist under any of the 
cla. (a) to (g)" which is further illustrated 
by Illustration (ii). P 

The plaintiff, therefore, is not an 
agricalturist under (a) to (g), and it is only 
if the first proviso brings him in again 
that he is an agriculturist. 

Undoubtedly, Expl, VII applies to the 
plaintiff because he holds land free of 
revenue and he pays both rent and local 
rate and the annual amount so payable by 
him exceeds Rs. 500. This proviso is entered 
in the statute as Expl, VII, but the question 
is whether the word “Explanation” is a 
correct term. I have not been able to 
find either in Maxwell on the Intérpreta- 
tion of Statutes or in Beal's Cardinal Rules 
of Legal Interpretation anything about 
explanations occurring in statutes. I think 
indeed that it is doubtful whether an ex- 
planation should occur in a statute which, 
if properly framed, should require no 
exPlanation in it, and an explanation is 
really an interpretation which isa matter 
for Courts, The only doubt as to the 
meaning of s. 2 (2), up to, but not including 
the first proviso, would be whether a person 
who came under more than one of (a) to 
(g) would or would not be an agriculturist. 
If coming under more than one clause, dis- 
ee a Man from being an agriculturist, 

e amounts payable by bim in the form 
of revenue, local rate and rent do not 
have to be taken into consideration, If 
it is not a disqualification then the pay- 
ment of rent, revenue and local rate not 
exceeding the maximum for rent, révenue 
aod local rate respectively would-not be a 
disqualification. Explanation VII, however, 
lays: down that a payment exceeding 
Rs. 500 does disqualify so that a payment 
of Rs. 120 local rate and Rs. 500 rent 
would disqualify a perbon from being an 
agriculturist although neither the maximum 
amount of local -rate nor the maximum 
amount of rent was exceeded. Explanae 
tion. VII, has, therefore, modified the main 
body of the section instead of explaining 
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‘revenue or & person who is excluded from 
_the definition of agriculturist under any 
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it, and it should have appeared as a 
proviso or should have been called an 
exception. If it is a proviso, it modified 
the provisos which come before it and 
would, therefore, modify the first proviso, 
and if it js an exception, it is a complete 
disqualification. 

The learned Counsel for the appellant 
accordingly argues as follows :— 

It ig true that generally a person other 
wise coming under one or more of (a) to 
(f) will still be an agricalturist for certain 
sections if he exceeds the maximum limit, 
in any, of (a) to (f) because of the first 
proviso, but the firet proviso is superseded 
Whenever 
a person who holds land, free of revenue, 
pays both rent and local rate more than 
tts. 500, he ceases to be an agriculturist 
even if he pays less than Rs. 120 local 
rate and less than Rs, 500 rent; for ine 
stance, if he pays Rs. 110 as local rate 


‘and Rs. 391 a3 rent; as this is laid down 


in Expl. VIL In such a case the firat 
proviso cannot help him because it only 
applies to persons who exceed Rs, 120 
local rate or Rs. 500 rent, or both. The 
learned Oounsel argues then that when 
such a man ceases to be an agriculturist, 
it is only reasonable to hold that a person 
who exceeds the maximum of local rate 
or rent can be inno better position than 
the poorer man to whom the first proviso 
cannot be applied, 

The learned Counsel for the respondent 
admits that a person paying not more 
than Rs, 120 local rate and not more than ~ 
Ks. 500 rent when the total payment does 
exceed Rs. 500 ceases to be an agriculturist. 


He argues, however, that this does not 


apply when there is a payment of local - 


rate or rent above the maximum allowed . 


for local rate or rent as then the first 
proviso comes into play. He points out 
that Expl. VI, excludes for the purposes - 
of certain parts of the Act persons who 
1,000 as rent and 


From this he argues - 
that the exclusion of persons who pay 
more than Rs, 1,000 rent and revenue 
combined refers only to such persons as 
do not pay more than Rs. 1,000 as revenue ' 
or Rs, v00 as rent, and if either of these 
limits are excluded, the disqualification is ' 
under the succeeding words “or if he is 
excluded from the dennition of agriculturiat 
under any of the cls. (a) to W He 
then asks that Expl.. VII should be read 


ato. 


Similarly ‘as if these words “or if he is 
excluded fri m the definition of agriculturist 
under any of, the cls. (a) to (y " occurred 
in Expl. VII. In the first place, these 
words do not occur tere and Expl. VIL 
has a meaning without these words being 
“there. Further, it dees not follow that his 
argument about Expl. VI is correct, for 
one can hold that the words “or if he is 
excluded from the definition cf agriculturist 
under. any of the cle. (a) to (gi are res 
dundant because the main body of the 
section with the first proviso already in- 
troduces this disqualification, but the 
leg latite wanted to make this clearer 
still. 

In my opinion, Exp). 
effect tbat once the 
combined payment 
ed, the, payer. is not 
whether he exceeds Rs. 500 as rent or 
Re, 120 as local rate or not, and this 
exclugion continues even if he exceeds 
either or both of these maxima, The 
exPlanation, as I have said, although so 
called, is really a provisoor an exception 
and coming, after the first Proviso must 
supersede it when repugnant to it. 

he Act is undoubtedly designed to 
make provisions for the relief of agricul- 
turists from indebtedness, but the first 
part. of 9, 2 (2). defines an agrionlturiat 
and shows that generally only agricul- 
turists of a certain financial status are 
to, be. benefitted, It is true that for certain 
sections of the Act the first proviso enlarges 
the number of agriculturists but it may 
well be that even this enlargement wag 
intended, by the. legislature not to include 
those holding land free of revenue-paying 
rent and local rate above.a certain amount. 
Why such classes should be singled out 
Ido not know, but when they are un- 
doubtedly not agriculturists if they pay 
more than Rs. 500 even if they do not 
exceed the various maximum amounts of 
(a) to (f) it is difficult. to hold that when 
paying rent and local rate exceeding-any 
of these maxima. they were intended by the 
legislature to be deemed to be agricul- 
turists, j 

_1 would, therefore, 
is’ not an agriculturiet in view of Expl. VII, 
end the appeal must, therefore,.be allowed 
with costa, Interest will then be throughout 
at the contractual rate. 


VII is to the 
msximum annual 
has been exceed- 
an agriculturist, 


Yorke, J.—(VJanuary 21, 1939).—I regret 
that I am unable to agree with my learned 
brother's view in this appeal, 
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The question for decision is whether the 
plaintiff who is a gamindar paying over 
Rs. J,000 as land revenue and paying 
over, much over Rs, 120 as local 
rate and who also pays over Rs. 500 as 
rent is an agriculturist within the mean- 
ing of s. 2 (2) of the Agriculturists’ Relief 
Act read with the firs; proviso to that 
section, I would put the matier as it 
appears to me on somewhat different lines” 
from those which he has followed. In the 
first place it appears to me clear that 
the intention of the Act, as it is to be 
derived both: from the preamble and from 
the general scheme of the Act, isthat it is 
intended to make provision for the relief 
of agricalturists, both small and big, that 
it is intended to help big agriculturista’ 
as well as smallis clearly inferable from 
the wording of the first proviso which 
Temoves the limits of land revenue, local 
Tates, rent and area mentioned in the 
definitions (a) to (g) for the purposes of 
certain sections cf the Act, those sections 
being sections which afford a very large 
degree of relief to agriculturist debtors, 
Secondly, I am clear that in the light of 
the provisions in s. 2 (2), there is no 
general bar to combinations of qualifica- 
tions for being held to be an agciculturist. 
that is tosay, that an agriculturist may, 
subject to any of the explanations, combine ` 

whole of the capacities (a) to (g), and 
yet be counted as an agriculturiat for the 
Purposes of the Act, and he may further 
be an agriculturist ‘for the purposes of 
certain sections of the Act, the sections 
already referred to, in the same capacities 
but with the limits of land revenue, etc., 
removed, There are only two explanations , 
which seem to operate as limitations in 
this case of combination of capacities, 
These are found in Expl. VI and Expl. VIL 
Explanation VI provides that E 

“a person, who pays both rent and revenue, 
shall not be deemed to.be an agriculturist for tha 
purposes of Ohaps. Il (except as, 3,. 4, 5 and 8),- 
LI and VI, if the total of the rent and revenue 
annually payable by him exceeds Rs, 1,000, or if he 
is excluded from ‘the definition of agricalturist ` 
under any of the cle, (a) to (g 

It is important to note that this explana: 
tion. has effect only in respect of sections | 
which are not mentioned in the first proviso, 
There is, therefore, no” sort ot inter 
relation between the first proviso which 
Temoves- the limits provided in the 
detinitions (a) to (g) and this explanation... 
Iam very doubttul whether Expl. VI, 
18 -really of avy assistance forthe purpose 
of. interpreting Expl, VII” Binos it ~~ 


1940. 


-definitely cannot have any operation’ what- 
‘Boever to exclude the application of the 
‘first proviso, and’ the real question which 
arises in regard to Expl.-VIL is whe- 
ther the wcrding of that explanation ia 
:such as to preclude the applicability of 
the first proviso. 

-Ooming to Expl. VII, this explanation 
‘is either an-absolute bar or-it is not 
an absolute bar, {f itis an absolute bar, 
‘then it is in contradiction with the whole 
‘scheme of the Act ‘and it leads to illogical 
-and -unreasonable results, Secondly, if it 
is an absolute bar, it should not have 
-been described -as an explanation,’ but as 
an exception, or preferably it-should have 
found-a place in the section itself above 
the explanations, as afourth proviso, As 
it has not found-sach a place, I do not 
“think it is reasonable to interpret it as 
if ib were worded “provided further that” 
instead of “Expl. VII". Now as to the 
-illogical results which seem to me to follow 
from treating thia explanation as an 
‘absolule bar; in the -first place it may be 
read as contradicting the definitions (b) 
and (c) since it is obvious that a man 
who pays local rate under (b) or (e) 
‘amounting to Rs. 499 and- rent amounting 
to Re. 1 is still within the combined 
maximum allowed by Expl. VII. From 
‘another point of view, there is a similar 
incongruity. A pays Ks. 500 or Rs. ‘5,000 
-or even Ks. 5 lakhs as local rate. He 
‘comes under definition (b) or definition (c) 
assisted forthe purposes of the important 
sections by Proviso I. B on the other 
hand pays Rs. 500 or Rs.. 5,000 or Rs. 5 
lakhs local rate plus Re. 1 as rent, B on 
this line of argument is barred entirely. 
Thus there is on this view a completely 
illogical exclusion of people who combine 
two qualifications, although it is not really 
the mere combination of the qualifications 
which excludes them, sinceit does not do 
so provided the combined total under the 
two heads does not exceed Ks. 900. In 
these circumstances, I am strongly inclined 
to the view that Expl. VII is really, 
though described as an explanation, a 
sort of addition to cls. (a) to (gò, and means 
no more than that, whereas by combination 
of qualifications (c) and (f) or (b) and 
(f) a man would be an agriculturist if he 
paid even as much as Rs. 500 rent in 
addition to the full limit of Ks. 120 local 
rate, by this explanation there is added a 
farther limitation (similar to the limita» 
tions in (a) to (f) for people who combine 
those two sets of qualifications, that is to 
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say, & limitation ‘for the purposes of the 
sections not covered by the first proviso. 
I would therefore infer that if Expl. VII is 
properly so described and is to be con- 
Strued as I have suggested above, it must 
Necessarily be subject to the application 
of the first proviso. It may be that prima 


‘facie that .proviso will not operate to help - 


a person who has a combination of local 
rate and rent totalling between R3. 500 
and Rs. 620, but if this explanation is 
taken asa kind of addi'ional classiiication of 
a like nature with those in (a) to (g), it would 
not require very much elasticity in the 
interpretation of the law to apply the 
firat proviso to such cases even though not 
strictly so applicable, 

There is only one case on record in 
which this point has been at all considered, 
namely Sheo Shankar Das and another v. 
Mohammad Hasan (1937 A.L.J. R. 620) (1) 
in which a Bench of the Allahabad High 
Court disposing of an appeal under O. XLI, 
r. 11, remarked as follows :— 

“ Tt is contended in appeal that’the Expl. VI 
added to the section lays down that a person in 
districts subject tothe Benares Permanent SBettle- 
ment Regulation, 1795, shall not be deemed to be 
an agriculturist if the total of the rent and local 
rate annually payable by him exceeds Rs 50), and 
it is urged that this explanation must override 
the proviso, We are of opinion that this explana- 
tion has been added in order to explain the pro- 
visions of the main section, particularly (b), where- 
as the proviso is intended to exempt from the 
operation of the limits imposed by certain sections 
and two specific Obapters. There is nothing in 
Expl VII to suggest that it was intended to apply 
to applications governed by Chaps. IV and V and 
other sections mentioned ia the proviso. In our 
opinion, the explanation is subject to the proviso go 
far as applications specially exsmpted under it are 
concerned,” 

It is unfortunate that the remarks which 
follow in the next few lines clearly iadicate 
that this was not a cass to which 
Expl. VIL was really applicable, and 
therefore the above remarks were undoubt- 
ediy of the nature of obiter dicta. None 
the lesa they do express what appears to 
me to be a reasonable view of Epxl. VII, 
namely that it is subject to the applica- 
tion of the first proviso. 

On this view of the case, the preseat appeal 
woald nevessarily fail and be dismissed 


with costs. 


By Court—(January 21, 1939).—As 
there is a difference of opinion between the 
Members of the Banch, we accordingly refer 


1) (1937) A LJ 680; 171 Ind. Oas 573; AT R 
1997 All, 633; 1937 R D 359; 10 RA297 (I; ILR, 
(1937) TAI. 759; (1937) A L R 863 (2}. 
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this case toa Full Bench unders. 13 (b) of 
the Oudh Courts Act. 

Messrs, Ram Prasad Varma, R, B., and 
SN. Srivastava, for the Appellant. 

Messrs. R. B. Laland Karta Krishna, for 
the Respondent. 


Thomas, C. J.— (October 5, 19839, — 
Bhaiya Lat Bakhsh Singh Taluqdar of 
Majhgawan filed a suit under a, 33 of the 
U. P. Agriculturists’ Relief Act in the Gourt 
„of the Oivil Judgeof Gonda. The learned 
Oivil Judge held that the plaintiff was an 
-agriculturist and accordingly decreed the 
suit and determined the amount on the 
three mortgages, Exs. 1, 2 and 3. 

The appeal came up for decision befcre 
a Bench of this Oourt, and as it differed 
with regard to the construction to be placed 
on the first proviso to 8. 2(2) of the U. P. 
Agriculturists’ Relief Act read with 
' Expl. VII to the said section, it referred 
the appeal to a Full Bench. 

The word “agriculturist” is defined in 
e, 2 (2), ols. (a) to (h). Clauses (a) to (g) 
show that the word “agriculturisi” means a 
person who pays land revenue, local rates, 
rent or holds land free of rent up to certain 


specified limite cf land, revenue, local 
rates, rentand area. 
he plaintiff admittedly paid over 


Re. 1,000 as land revenue, over Rs. 120 as 
Iccal rates and over Rs. 500 as rent; he 
also held some land revenue-free. 

The learned Civil Judge held that the 
plaintiff was an agriculturist because in his 
opinion Exp]. VII to s. 2 (2) of tbe 
U. P. Agriculturiste’ Relief Act was subject 
to the firat proviso of the section. 

On appeal to this Oourt Mr. Justice Yorke 
concurred with the above view, but Mr, 
Justice Hamilton was of opinion that the 
Plaintiff was taken out of the class of 
agriculturists by the Expl. VII tos, 2 (2), 
which is as follows :— 

“When a person holding land in districts subject 
to the Penares Permanent Settlement Regulation 
I of 1795, or holding land free of revenue, pays 
both rent ‘and local rate, he shall not be deamed to 
be an agrioulturist if the total of the rent and 


Deal oan annually payable by him exceeds 


The question for consideration is whether 
the proviso should be construed as subject 
to Expl. VII or wheter Expl. VII should 
be construed as creating an absolute bar. 

The contention on behalf of the defendant- 
appellant ia that the plaintiff is not an 
agriculturist in view of Expl. VII tos. 2 (2) 
of the U. P, Agriculturists’ Relief Act, 
. The, first proviso lays down thet 

“In es. 2 (10) (a), 3, 4,5, 8 and Ohapa, IV and 
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V an ‘agriculturist’ means also a person :nwho 
would belong to a class of persons mentioned. in 
parts (a) to (g) of this sub-section, if the limits of 
land revenue, local rates, rent and area mentioned 
tn these parts were omitted ” 

It means that the limits of revenue, local 
rates, rent and area which are to be omitted 
in determining the status of an agriculturiat 
under Ohap. V are thelimits mentioned in 
cls, (a) to (g) of 5. 2 (2) No other 
limits are intended as prescribed in 
Expls, VI or VII to the said section, In 
my opinion, therefore, it is clear, that 
Expl. VII is independent of the first proviso 
and itis not an addition to cls. (a) to(g) 
of s. 2 (2). The word “explanation” has 
wrongly been used. It is, in my opinion, 
more like a “Proviso” than an ‘“‘explana- 
tion.” ar i 

There is no absurdity or ambiguity. in 
the Expl, VII. Where the language ‘of a 
statute is plain in itself, it is not open to 
the interpreter to add to it or to deduct 
from it or even to consider whether ‘the 
rule is likely to create hardships in partie 
cular cases if it be read in its ordinary 
sense. The words themselves alone must 
be considered to see the intention of the 
law given. 

Iam therefore of opinion that Expl. VIT 
is ` independent of the first proviso and 
the plaintif is not an agriculturist. 

I would, therefore, allow the appeal with 


. Costs. 


Zla-ul Hasan, J.—‘October 5, 1939).— 
This appeal arises out of a suit brought 
by Bhaiya Lat Bukheh Singh, now deceased, 
predecessor-in-iuterest of the respondent, 
in the Oourt of the Civil Judge of Gonda 
under s, 33 of the Agriculturists’ Relief 
Act. 

The appeal came up for decision before 
a Bench of this Court but as the learned 
Judges composing the Bench differed: on 
the question whether or not the plaintiff 
was an agriculturist to which the provisions 
ofa. 33 of the Act could be applied, the 
appeal was referred toa Full Bench. ,- 

It is not disputed that the plaintiff was 
& zemindar who paid over Rs, 1,000 as 
land revenue, over Rs 120 as local rates 
and over lis, 500 as rent and that hé also 
held some land, revenue-free, i 

It was contended by the defendant (the 
present appellant) that the plaintiff was 
not an agriculturist in view of Expl, VII 
of s. 2 (2) of the Agriculturists’ Relief 
Act. 

The trial Court held that he was an 
agriculturiet because, according to his view, 
Expl. VII was subject to the first proviso of 


. Opinion that Expl. VII must 
‘effect to irrespective of the firat proviso 
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the said section. On this finding the suit 
of the plaintiff was decreed and the amount 
due on the mortgage deeds in suit was 
determined. The defendant appealed to 
this Court and while Mr. Justice Hamilton 


- was of opinion thatthe plaintiff was taken 


out of the 


class of agriculturists by 


. Expl. VII tos. 2 (2:, Mr. Justice Yorke con- 


curred with the view of the: trial Oourt 
in holding that that explanation was 
governed by the first proviso tothe said 
section. After giving my best considera- 
tion to the question, I agree with the view 
taken by “Mr. Justice Hamilton, though on 
grounds totally different from those on 
which he has based his opinion. 

It appears to me that for the determi- 
nation of the question before us it is 
not necessary to see what is the effect 
of a combination of qualifications mentioned 
in cls. (a) to (h) of s. 2 (2), nor, in view 
ofthe clear wording of the section, is it 
for us to speculate about the intention 
of the Legislature in enacting the differ- 
‘ent parts of s. 2(2). The simple key to 
the solution of the apparent difficulty lies, 
in my opinicn, in the words ‘mentioned in 
these parts" occurring in the first proviso. 
These words clearly show that the limits 
of revenue, rent ete, which are to be 
omitted according to the proviso in deter- 
mining the status of an agriculturist 
under Ohap. V (which includes 8. 33 under 
which the suit was brought) are only the 
limits mentioned in the clauses (called 
“parts” in the proviso) (a) to (g) of s. 2 
(2) and not any other limits such as are 
prescribed in Expl. VI or VII. It follows 


- therefore that Expl, VIL must be read as 


independent of the first proviso, so that 


<“ even if a person is an agriculturist under 
-that proviso, he is not to be deemed such 


if he holds land in a district subject -to 
the Benares Permanent Settlment Ragula- 
tion I of 1795 or holds land free of revenue 
and pays both rent and local rate, the 
aggregate amount of which exceeds 
Rs. 500. 

‘There is another reason why I am of 
be given 


and that is a comparison of that expla 
nation with Expl. Vi. Explanation VI shows 
that though a person who pays both 
Tent and revenue is not to be deemed 


.an agriculturist if the total of rent and 


revenue payable by him annually exceeds 
Rs. 1,000 or if he is excluded from the 
definition of agrioultarist under any of the 
cls. (a) to (g), this provision is not to 
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apply when the’ question of the person 
being an agriculturist arises under se, 3, 4, 
5 and 8 or under Chaps. IV and V, that is 
to gay, in almost every cise in which the 
limits mentioned in cls. (a) to (g) are to 
be omitted under the firat’;proviso, No such 
exceptions appear in Expl, VIL This naces- 
sarily leads to the conclusion that a per- 
son to whom Expl. VII applied is not to 
be deemed an agriculturist for any pur- 
peses of the Act, that is, even if the question 
arises under es. 3, 4, 5 and 8 and Ohap. IV, 
and V for which provision is made in the 
first proviso. Hadit been the intention of 
the Legislature that Expl. VII should be 
subject to the firet proviso like Expl. VI, 
the sections and chapters mentioned in the 
proviso would have been excepted in this 
exp'anation also as they were in Expl, VI. 

It is no doubt true that, as my learned 
brothers havs pointed out, the term “expla- 
nation’ does not properly apply to what 
has been enacted in Expl. VIL and that that 
provision is more in the nature of a proviso 
tothe first proviso than an explanation of 
the main section; but perhaps it was termed 
an explanation because like tha other 
explanations it has reference to some of the 
cle. (a) to (hì) of s. 2 (2). Expls, I and 
II refer and show the intention of the Legis- 
lature in regard to cls. (a), (d), (e), (f), and 
(g), Expl. lll to cl. (d), Expls, IV and V 
to cls, (f) and Expl. VI to a combination of 
cl, (a) and (f). Similarly Expl. VII contem- 
plates combinations of cls. ib) and (f), and 
(c) and (f). When however the provision con- 
tained in Expl. VII is clear and unambi- 
guous in its terms, we should not look to 
how it is designated by the Legislature, 
Nor dol think ib is necessary for ug to 
probe into the question why the Legis- 
lature deprived persons holding land in 
districts subject to the Benares Perma- 
nent Settlement Regulation I of 1795 
or holding lund free of revenue and 
paying rent and local rate exceeding 
Rs. 500, of the benefits of the Agriculturists’ 
Relief Act. : 

I am therefore of opinion that as the 
first proviso refers only tothe limits mene 
tioned in cl. (a) to (g) and as there 
is nothing in Expl. VIL to show that its 
provisions are subject to that proviso, we 
cannot but hold that Expl. VII is quite 
independert of the first proviso. Conse- 
quently the plaintiff who held land free of 
revenue and who pays rent and focal 
rate much more than Rs. 500 cannot, in 
view of Expl. VII, be beld to be an agricul- 
turist, 
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I would; therefore, allow the appeal with 
costs. 


Bennett, J.— (October 5, 1939).—This case 
has been referred to a Full Bench in 
view of a difference of opinion between 
two learned Judges of this Oourt with 
Tegard to tbe consiraction to be placed 


on ithe first proviso to s. 2 (2) of the 
Agriculturists’ Relief Act, read with 
Expl. VO, 


Sub-section (2) of s. 2 contains the defini- 
tion of the word “agriculturist’” and the 
substantive portion of the definition is 
contained. in eight clauses (a) to(h), The 
first seven of these, (a) to fg), show that 
in all sections of the Act where the term 
is used, it means a person who makes 
payments of land revenue, local rates or 
rent, or holds land free of rent up to 
certain specified limits of land revenue, local 
rates, rent and ares. 

The first proviso extends this definition 
for the purpose of certain sections and 
chapters of the Act to all persons making 
such payments or holding such land irres- 
- pective of theselimits. It reads :— 

“Provided that in ss, 2 (10) (a), 3, 4, 5, 8 and 
Chaps. IV and V an ‘agriculturist* means also 
a person who would belong to a class of persons 
meénticned in parts (a) to (g) of this sub-section if 
the limits‘of land revenue, local rates, rent and 
area mentioned in these parts were omitted." 


There follow two more provisos and then 
seven Explanations, of which the five only 
‘appear to be properly so called. The next 
two Explanations are :— 

“ Explanation VI :—When a person pays both rent 
and revenue, he shall not be deemed to be an agri- 
culturist for the purposes of Chaps. IT (except 
as. 3, 4, 5 and 8), ITI and VI, if the total of the 
rent and revenue annually payable by him exceeds 
Rs. 1,000, or if he is excluded from the definition 
of agriculturist under any of the cls. (a) to (g). 

Explanation VII.—When a person, holding land 
in districts subject to the Benares Permanent 
Settlement Regulation I of 1795, or holding land 
free of revenue, pays both rent and local rate, he 
shell not be deemed to be an agriculturist if the 
total of the rent and local rate annually payable by 
him exceeds Rs. 509.” 


The question for consideration is whe 
ther the proviso should be construed as 
subject to Exp). VII, or whether 
Expl VII should be construed as merely 
adding further limits when certain quali- 
fications are combined, these limits being 
inapplicable under the proviso for the 
purpose of the sections and chapters stated 
therein. 

The learned Judge of this Court who 
held that in view of Expl. VII the 
plaintiff-appellant is not an agriculturist, 
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considered that the Explanation, though 
so called, was really a proviso or an ex- 
ception, and coming after the first proviso, 
must supersede it where repugnant to it, 
He thought that the Legislature may not 
have intended to include in the proviso 
tbose bolding land free of revenue pay- 
ing rent and local rate above a certain 
amount, though the reason behind this in- 
tention is not apparent. - 

The learned Judge who took the cone 
trary view observed that it appears from 
the preamble and the general scheme of 
the Act that it was the intention of the 
Act to make provision for the relief of 
agriculturiste, both small and big. There 
were only two Explanations which seemed 
tə operate as limitations in the case of 
combinaticn of capacities, namely Expl. VI 
and Expl. VII. The real questicn which 
arises in regard to Expl. VII is whether 
its wording is such as to- exclude the 
applicability of the first proviso, 

He considered that if Expl. VIL is 
regarded as an absolute bar, it is in 
contradiction with the whole scheme of 
the Act and it leads to illogical and 
unreasonable results. Moreover, if it is 
an absolute bar, it should not have 
been described as an explanation, but as 
an exception, or preferably it should have 
found a place in the section itself above 
the explanations as a fourth proviso, Aa | 
it has not done sc, it was not reasonable 
to regard it as a further proviso. 

The learned Judge then gave instances 
of illogical results which follow from the 
view that Expl. VII is an absolute bar, 
He said that “ia the first place it may be 
read as Contradicting the definitions (b) 
and (c) since it is obvious that a man 
who pays local rate under (b) or (ce) 
amounting to Rs. 499, and rent amounting 
to Re. 1. is still within the combined maxi- 
mum allowed by Expl. VIL". 


He proceeded :— 

“From another point of view there is a similar 
inconguity. A paya Rs. 500 or Rs. 5,000 
or even Rs. 5 ‘lakhs as local rate He 
comes under defirition (b` or definition (c) assisted 
for the purposes of the important sections by Pro- 
wiso 1. Bon the other hand pays Rs. 500 or 
Rs. 5,000 or Rs. 5 lakhs local rate plus Re. 1 as 
1ent, B on this line of argument is barred entirely. 
Thus there is on this view a completely illogical 
exclusion of people who combine two qualifications, 
although it is not really the mere combination of 
the qualifications which excludes them, since it 
does not do so provided the combined total under 
the two heads does not exceed Rs 500” 

He considered therefore that Expl. VII 
is: really a sort of addition to cle. (a) to 


(g), and as such, subject to the application 
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of the first proviso, as beld (though obiter) 

in Sheo Shankar Das and another v. 
Mohammad Hasan (1937 A, L. J. R, 680) 
(1). 5 - 
| If the question could be decided by 
reference to the probabilities alone, T 
‘should be inclined to agree with this 
view. When the proviso allows persons 
who pay land revenue, local ‘rate, or rent 
‘up to any amount to be treated for cere 
tain parts of the Actas agriculturists; it 
certainly seems dcabtful whether in the 
case of the ccmbination of two of these 
qualifications it was intended to impose 
a bar which might; in certain ciroume 
stances, lead to very illogical results. 
‘Moreover, Expl. VIL seems to be com- 
plementary to Expl VL The latter 
explanation deals with a ccmbination of 
the qualifications referred to in ols. (a) 
and (f), while Exp]. VII refers to a coms 
bination of the qualifications referred to 
in cle. (b) and (f). and (c) and (A). 
Prima facte there is no reason why a 
‘different principle should be applied in 
Expl. VII from that applied in Expl, VI. 
But a different principle has been applied 
by the cmission from Expl. VII of the 
words “for the purpcses of Chap. II, 
(except s..3, 4, 5 and 8), III and VI", 
and the reason may. be that these words 
were omitted inadvertently. This is, I 
think, more probable than that an Exe 
planation which is found at the end of 
the section was intended to be read as 
if it came before the provisos Had that 
been the intention, it must have been 
also the intention in regard to Expl. VI 
and there would have been no need to 
insert in this Explanation the words “for 
the purposes of Ohap. If (except as. 3, 4, 
5 and &), ILI and VI", 

. But though I-consider it not unlikely 
that tkese words were inadvertently 
omitted from Expl. VII, I do not consider it 
-possible to hold that they must have 
been. It is -possib'’e that the Legislature 
had reasons, not apparent. for imposing 
a general limit applicable for all sections 
ofthe Act in cases of a combination of 
rent"and‘iccal rate paid by persons hold- 
-ing land in districte subject to the 
Benares Permanent Setilement Regulation I 
of 1795 or by persons holding land free 
of revenue. Some incongruous or illogical 
résults may follow cn ‘a consideration of 
the limits imposed and possible combina- 
tions thereof, hut incongruities occur not 
infrequently where: an arbitrary limit is 
imposed, and some may ccour as it is 
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even in the case of persons not governed 
by the proviso. For instance, it might 
appear incongruous that a man who pays 

s 
should be an agricalturist, while a man 
who pays rent of Ra, 499, and local rate of 
Rs. 2 is not, 

I do not think that there is any con- 
tradiction between the Explanstion and 
(c). The Explanation does 
not, in my opinion, make the proviso 
entirely inoperative. It does not extend 
the limits given in cls, ib) and (e) in’the 
case of a combination of qualifications, 
and those limits will still apply except 
where the proviso comes in. That is to 
Bay, except where the proviso excludes 
the limits, the limit of Ra 120, local rate 
will still apply. The example given above 
of a person Paying Rs. 499 local rate 
and Re. 1, rent and still being an 
agriculturist would only be possible under 
the -proviso, Any other person paying 
Re. 499 local rate, or any amount in 
excess of Rs. 120, would be barred by 
cl, (b) or cl. (c) It is not therefore the 
case that-where the qualifications referred 
ta in the Explanation are combined, the 
Explanation puts every one on the same 
footing. On the contrary it allows a 
person to whom the proviso applies to 
pay a much larger amount of local rate, 
if the amount of rent paid by him is correge 
pondingly smaller. 

The very fact that the-words “for the 
purposes of Ohap. I (except ss. 3, -4, 5 
and 8), IIT and VI” have been omitted from 
Expl. VII may be considered indicative 
of the Legislature's intention. The presnmp- 
tion is rather that they were omitted by 
design than by accident, 

I would refer in this connection to cere 
tain principles laid down in Maxwell's 
Interpretation of Statutes (Eighth Edition) 
and derived from English authorities. 

Pages 3 and 4, 

“When the language is not only plain butadmits 
of but one meaning, the task of interpretation can 


hardly be said to arise. ‘Absoluta sententia exposi- 
tore non indiget’ 

The rule of construction ie “to intend the Legis- 
Lal have meant what they have actually ex- 
pressed. 

Where, by tke use of clear and unequivocal language 
capable of only one meaning, enything is enacted b 
the Legislatare, it must be enforced, even though it 
be absurd or mischievous, ‘ 

The words cannot be constraed, contrary to their 
meaning, as embracing or excluding cages Merely 
because no good reason appears why they should ba 
excluded or embraced.” ` 

lt is true that these principles appear to 
receive some qualification further fon, -On 


266 


"p. 73 it is stated: 

“Before adopting any propored construction of a 
passage susceptible of more than one meaning, it is 
important to consider the effects or consequences 
which would result from it, for they often point out 
the real meaning of the words.” ; 

But this is on the assumption that the 
passage is susceptible of more than one 

. Meaning. 

On p. 202 it is stated :— 

“Where the language of a statute, in its ordinary 
meaning and grammatical construction, leads toa 
manifest contradiction of the apparent purpose of tha 
enactment, or to some inconvenience or absurdity, 
hardship or injustice, presumably not intended, a 
Construction may be put upon it which modifles 
the meaning of the words,and even the structure of 
the sentence.” 

It can hardly be said tha! the language 
‘of Expl, VU, leads to a manifest contra- 
diction of the apparent purpose cf the enact- 
ment, or to someinconvenience or absur- 
‘dity, hardship or injustice, presumably not 
intended. 

Page 220. 

“An omission which the context shows with resson- 
able certainty tohave been unintended may be sup- 

lied, at least in enactments which are construed 
neficially, as distinguished from strictly.” 


It has been argued in the case under © 


consideration—and I think with force—that 
an enactment which makes encroachments 
on the rights of individuals (in this case 
of money-lenders) should be construed 
strictly, A large number of persons should 
not be allowed to take advantage of it than 
its language cn a strict construcli:n ware 
rants. 

Page 141. 

“Where there are two sections dealing with the 
same subject-matter, one section being unqualified 
and the other containing a qualification, effect must 
re given to the section containing the qualifica- 

100, 

If the provisions under consideration 
were contained in different sections, there 
can be no doubt, therefore, that effect 
would have to be given to the section 
containing the qualificaticn. 

Reference has been made on behalf of 
the. respondent to an observation of their 
Lordships of the Privy Council in Henrietta 

Muir Edwards and others v. Attorney- 
General of Canada and others (AI R 1430 
P. O., 120) 2) “the question is not what 
may be supposed to have been intended, 
, bat what has been said.” 

. In Aziz Ahmed Khan and others v. 
Chhote Lal and others ‘A. I. R, 1928 Al., 
241) (3), the Allahabad “High Oourt observ- 

- () AT R 1930 P O 120; 126 Ind. Oas. 88; 58 
$6). 300; #1 LW 601; Ind Rul. (1930)P O 312 
(3) A IR 1998 All 2il; 109 Ind. Cas. 38; 28 A L 
J 298; 50 A 569. 
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ed :— 

“Where the language ofa statute is plain in itself, 
it is not open to the interpreter to add to it or to 
deduct from it or even to consider whether the rula 
is likely to create hardships in particular cases if it 
be read in its ordinary sense.” 

L do not tnd that there is any such 
manifest absurdity or such improbability in 
Expl. VIL as to justify a construction not 
warranted by its apparent meaning. It 
is clear that the word ‘‘Explanation” is a 
misnomer : it is on any Construction rather 
of the nature of a further proviso or expep- 
tion, and since it has been placed at the 
end of the section, it is natural to construe 
it as governing whatever precedes it, This 
and the omiesion in it of any words of 
exception such as are contained in 
Expl, VI are, in my opinion, fatal to the 
plaintiff-respondent’s case. I would, there 
fore, allow the appeal with costs, 


By Court.—(October 14, 1939)—We allow 
the appeal with costs, 


Be Appeal allowed. 


———_oent 


LAHORE HIGH COURT 
Oriminal Appeals ns 710 and 465 of 
193 


© November 3, 1838 
Din MonamMaD, J, 
JAIMAL SINGH anp anotass—Oonviots 
— A PPELLANTB 
versus 
EMPBROR—Oppfosits PARTY 

Criminal Procedure Code (Act V of 1898), s. 170— 
Innocent parsons falsely implicate — Investigating 
officer, if justified in not sending them for trial on 


ground of insuficient evtdence—Oriminal trial— 
Conviction—No convictton on basis of scientific 
theories. 


Where definite allegations are made by aggrieved 
persons which they are prepared to support - by 
positive evidence, apparently free from taint, it is 
generally not the function of the Police to play the 
role of Judges and to pronounce their verdict: on 
the truth or falsehood of those allegations. In such 
cases, they are bound to send up the accused for 
trial and not to discuss the probabilities or the 
improbabilities of the case and come to a 
decision of their own. But where there is a ten- 
dency to implicate innocent persons along with the 
guilty whenever any occasion arises in that reapeot, 
not only the Courts but the investigating officers 
must proceed cautiously when they are faced with 
that situation, A Police Officer is in the same 
position as a Magistrate holding inquiry in cages 
triable by a Court of Session, and such Magistrate 
has power to discharge an accused person it the 
evidencs against him is palpably false or legally 
insufficient Where the investigating officer not 
being satisfied with the evidence against some of 
the accused feela that they are falsely implicated 
he ig justified in not sending them for trial 
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Persons cannot be convicted merely on scientific 
theories which mayor may not be infallible. 


Or. As. from an orderjof the Sub-Divisional 
Magistrate, Rupar, dated July 26, 1933, 


Messrs. B. R. Puri and Gullu Ram, for 
‘the Appellants. : 


_ Mr. Mohammad Amin (Malak), for the 
Advocate-Genera], for the Crown. 


`- Judgment,—This judgment will dispose 
‘of Oriminal Appeals Nos. 710 and 865 
" of 138 The former has been presented 
.by Jaimal Singh and Naranjen Singh 
“throngh Counsel while the latter has been 
-gubmitted by Sarwan Singh through the 
“jail authorities. These appellants were 
convicted of an offence under s. 326 read 
with s. 34, Indian Penal Code, and each 
sentenced to five years’ rigorous impri- 
‘sonment. Thatiasa peculiar case in which 
the investigating agency was at logger 
heads with the complainant. In the first 
information report made by Dalip Singk 
he had stated that while Sarwan Singh 
and Naranjan Singh held him fast, Jaimal 
Singh had given a blow with a safajang on 
his right leg cutting it off clean, and that 
this occurrence had been witnessed by 
Maluk Singh, Naranjan Singh, Surjan 
Singh and some other persons who were 
known' to Maluk Singh. The motive for 
_the attack was also stated in detail. 
‘The Sub-Inspector of Police who held tke 
investigation after examining the witnesses 
produced by Dalip Singh did not believe 
that Jaimal Singh and Naranjan Singh 
had participated in the assault and cone 
sequently sent up Sarwan Singh alone on 
the strength of a few witnesses in whom 
Dalip Singh placed no reliance. Dissatisfied 
with this investigation, Dalip Singh made 
a representation to the authorities on 
which the Deputy Superintendent of Police 
was deputed to bold further investigation 
in the matter. He, too, agreed with the Sub- 
Inspector, 


On receiving the chalan the prosecuting 
Sub-Inspector reported to the Superinten- 
dent of Police that the chalan as - sent 
up would fail even as agaist Sarwan 
' Singh inasmuch ‘as the witnesses who had 
been put forward to support the case 
against him had not made such statements 
as would lead to his conviction. Despite this 
report the previous chalan was not amend- 
ed in any manner. Dalip Singh then pat 
in a private complaint reiterating the 
allegations, made by him in the first’ in- 
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formation report and the proceedings in the 
complaint were taken along with the chalan. 
The Magistrate after recording the evi- 
dence of both sets of witnesses came to the 
conclusion that the Sub-Inspector had 
conducted himself in an objectionable 
manner and that Dalip Singh had succeeded 
in bringing home the offence to all the 
three persons originally implicated by him 
in the first information report. He accorde 
ingly convicted them as stated above. 

I may remark at once thatI am not 
prepared to say that the procedure adopted 
y the Police in this case cannot be 
approved in any manner. It is trae that 
in’ cases where definite allegations are 
made by aggrieved persons which they 
are prepared to support by positive evi- 
dence, apparently free from taint, it ig 
generally not the function of the Police 
to play the role of Judges and to proe 
nounce their verdict on the truth or 
falsehood of those allegations. In such cases 
they are bound to send up the accused for 
trial and not to discuss the probabilities or 
the improbabilities of the case and come to 
a final decision of their own., But unfortue 
nately in this country, as has been noticed 
so often there is a tendency to implicate 
innocent persons along with the guilty 
whenever any occasion arises in that 
Tespect, and not only the Oourts but 
the investigating officers must proceed 
cautiously when they are faced with that 
situation. To restrain them altogether 
from using their discretion in such cases 
would prove detrimental to the interests of 
the public and would lead to unneces- 
sary harassment of persons who had 
absolutely no hand in the crime. A Police 
Officer in my view isin the same position 
as a Magistrate holding inquiry in cases 
triable by a Court of Session and there is 
a string of rulings which lay down that 
such Magistrate has power to discharge an 
accused person if the evidence against him 
is palpably false or legally insufficient and 
this in spite of the fact that the function 
of sifting the trath or falsehood of that 
evidence is within the competence of the 
Sessions Judge only. I do not therefore 
agree with the Magistrate that the conduct 
of the Police in this case necessarily 
pointed to the conclusion that they had 
been actuated by sordid motives. Both 
the Sub-Inspector and the Deputy Superin- 
tendent of Police may have honestly believ- 
ed that Dalip Singh was falsely implicating 
bcth Jsimal Singh and Naranjan Singh 
and on that ground they were quite 
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justified in not showing their willingness 
to send up the case sgainst them. 

‘Coming now to the merits of the case 
before me, I am -not satisfied that the 
icase against Jaimal Singh and Naranjan 
-Singh is above suspicion. The statement 
of Dalip Singh has been corroborated by 
Mal Singb, Amclak Singh and Surjan 
Singh. Mal Singh was not mentioned in 
‘the first information report although he 
states that Le was-going shead of Amolak 
‘Singh and Surjan Singh and was thus 
in close proximity to Dalip Singh and 
‘the firat to see the occurrence. He has 
‘admiited that Jiwa Singh, brother of 
Jaimal Singh, had instituted .a criminal 
case against bis brotler Rulya Singh, 
and that Chhanga, an uncle of Jaimal 
‘Singh, had obtained a decree against him 
in the execution of which his she-camel 
had been attached. Moreover, the Magis- 
trate bas himself remarked that this wit- 
mess had been prevaricating and, in these 
‘eltcomstances, it would be unsafe to rely 
‘on his statement. Amolak Singh is a first 
cousin of Dalip Singh and, although in the 
first information report, it had been alleged 
that both Dalip Singh ‘and Amolak Singh 
were ccming together from their fields, at 
the trial they did not adhere to this story 
and Amolak Singh:professed to have-airiv- 
ed at-the scene of occurrence ‘only when 
the accused 'had assaulted Dalip Singb. 
Surjan Singh is a eon of Musammat 
Ram Piari and is ccmplaicant enough Dot 
to object to her living with Dalip Singh 
in immoral circumstances and in this 
respect does not see eye to eye with his 
brother Sarwan. It is further significant 
that Naranjan Singh who had been named 
asian eye-witness was not at all produced 
at the trial. There is thus no impartial, 
independent or disinterested evidence on 
the record and Dalip Singh's enmity with 
Jaimal Singh being admitted unless there 
is definite evidence, direct or circumstan- 
tial, -free from taint, connecting Jaimal 
Singh and Naranjan Singh with the offence, 
it would be impossible to maintain their 
conviction, Only one blow was struck and 
it is quite pcssible that in order to im- 
plicate these two persons succesafully the 
tory of their holding Dalip Singh in their 
grip was introduced. 

The Magistrate hss laid much stress on 
the statement of Dr. Pirhi Chand Ben, 
Sub-Assistant Surgeon, who has stated 
that the injury inflicted on Dalip Singh 
was p.ssible only if somebody had held 
him ‘fast. Apart from ihe fact that the 
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statement made by this witness is notin 
the nature of expert evidence, persons cane 
not be convicted merely on  acientific 
theories which may or may not be in- 
fallible, ‘The main ground urged by this 
witness is that the leg should have been 
stationary before it could have been 
cat in the clean manner in which it 
was cut; but it is evident that in a moment 
of fright n person would cease walking 
and would thus be stationary for some 
period at least, however small it may be, 
and it is also obvious that the striking 
of a solitary blow with a safajang does 
not take very long, Ib also cannot be 
ignored that even in the normal posture 
of walking one leg is not moving fast 
when the other leg is in motion. Anyhow, 
it isa guess-work one way or the other, 
and mere guesses do not take the place 
of evidence on the basis of which one can 
maintain a conviction with a peaceful mind. 
I accordingly accept the eppeal of Jaimal 
Singh and Naranjan Singh and -giving 
them the benefit of the doubt acquit them. 
So far as Sarwan Singh is concerned, it is 
true that Dalip Singh does not attribute 
the blow to him but he does not exonerate 
him also from the charge altogether. His 
statement coupled with the evidence 
brought on the record on behalf of the 
Police is in my view sufficient to bring 
home the offence to him. I accordingly 
uphold his conviction and confirm -his 
sentence, 
D. Order accordingly. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Oriminal Reference No, 363 of 1938 
March 1Ł, 1939 
Davis, J. O. AND Transi, J. 
EMPEROR—PRòsSBOUTOR 
versus 
ABDULLAH KARIM— Acousep 

Bombay Borstal Schools Act (XVIII of 1929) 
as. 6, 8—Previous convictions as evidence of criminal 
habtts—Proof—Action under s, 6, when can be taken 
—Procedure to be followed before referring case to 
High Court—Crim«nal Procedure Code (Act V of 
1898), s. 439— Power ts discretionary. 

Where the evidence of criminal habits or tenden- 
caleg from which it is to nppear to the Court that it 
should take action under s, 6, Bombay Borstal 
Schools Act is that of previous convictions, the Court 
should require these previous convictions’ to be 
properly proved before it can say that there is 
evidence from which it can appear to the Court 
thatthe accused is of criminal habits or tendencies ` 
within the meaning of ol. (b) of 36. There is no 
difference inthe standard of proof -required for pre 
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vious convictions, for the purpose of s. 75, Penal 
Qode, or for the purpose of s. 6, Bombay Borstal 
peg Act. 33 Ind. Cas. 825 (1), relied on. [p: 270, 
ool 1. 

Where the only evidence of previous convictions 
is merely the extracts from the records of Central 
Bureau of Finger Prints and no certificate from 
Jail Officer or warrant of commitment is produced 
to prove it, on such evidence, the Oourt cannot 
take account of the previous convictions and cannot, 
consequently, take action under a. 6. 

Before'a case is referred to the High Court under 
8, 6, a reference should be first made to the Ins- 
pector-General, and only when he is of the opinion 
that he cannot, by reason of the particular circum- 
Btances of the case or the provisions of s. 11, 
Borstal Schools Act, transfer a young offender to the 
Borstal School by his own order or with the pre- 
vious sanction of Government, should any reference 
in such matters be made to the High Court, [p. 


270, col, 2.) 
| Exercise by the High Oourt of the revisional 


iction in criminal matters is a matter of 
discretion. 


‘Or. Ref, made by the Superintendent, 
Karachi District Prison, dated December 1, 
1938. i 


Mr. Partabrai D. Punwani, Advocate- 
General, for the Orown. 

Mr. W. D.C. Vellani, for the Pauper 
Accused. 


Davis, J.C.—The record in this case 
been sent to us by Superintendent, 
Karachi District Prison, under s., 536, 
Bombay Jail Manual, it being his opinion 
that this accused. Abdullah, son of Karim, 
aged about 20, is a tit and, proper subject 
for a Borstal Schoo}, and that we should 
under ss. 6 and 8, Bombay Borstal Scnools 
Act, 1929,, send him to a Borstal School. 
But we do not think that this is a case 
. where we should interfere. It appears the 
evidence on which the Superintendent 
relies to show that the accused is a person 
of criminal habits or tendencies 1s the 
fact that the judgment shows two pre- 
vious convictions, one cn July 20, 1937, 
of three. months’ rigorous imprisonment 
under 68. 404-511, Indian Penal Code, by 
Lucknow Oonrt, and the other on Novem- 
ber 30, 1937, also by a Lucknow Court of 
an offence under s, 379, Indian Penal Code, 
with six months’ rigorous imprisonment, 
But the learned Advocate who appeared for 
the accused took the point that these two 
previous convictions had not been properly 


proved, their proof merely being extract from. 


the records of the Oentral Bureau for Finger- 
prints and tLe evidence of one Ramchand, 
an expert of the Finger-print Bureau at 
Karachi. The wisdom of the rule which 
requires previous convictions to be properly 
proved is, we think, illustrated by this 
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very case because while the extract from 
the Register of Fingerprints was iater- 
preted by the expert as_ showing the 
accused was convicted by a First Class 
Magistrate on July 10, 1935, and sentenced 
to three years' rigorous imprisonment under 
s. 379, Indian Penal Oode; further inquiry 
apparently showed that the entry as inter- 
preted by the expert was incorrect, and that 
the sentence was not three years’ rigorous 
imprisonment but three years in a Reforma- 
tory School at Dharwar. There should really 
be no difficulty about proof of these previous 
convictions if the prosecution would take 
the little trouble that is necessary. 

The simplest thing for them to do, is 
to obtain from the prison or from the 
Court a certified copy of the judgment 
in which the previous convictions on, 
which they rely are recorded, Section 511, 
Oriminal P. U., provides for this: A pre- 
vious conviction or acquittal may be proved 
inter alia by an extract certified, under 
the hand of the officer having the custody of 
the record of the Oourt in which such con- 
viction or acquittal was had, to be a copy of 
the sentence or order; or, in the case of cone 
viction, either by acertificate signed by the 
officer in charge of the jail, in which the. 
punishment or any part thereof was inflicted, 
or by production of the warrant of commit. | 
ment under which the punishment was 
suffered. Thus the fact of the previous con- 
viction or acquittal, as the case may-be, is 
satisfactorily proved, But this is not enough; 
in'additicn, there must be proof of the 
identity of the accused person as the person 
so convicted, and here comes in. the use of, 
finger-prints. But the evidence of finger 
prints is evidence of identity and. is not in. 
itself evidence.of the previous convictions. 
For instance, in this very case, there has. 
been a mistake which would have been, 
avoided if there had been a copy. of ther. 
sentence or order or a certificate singned by’ 
the officer in charge of the jail or the warrant ' 
of commitment. There would not have been, 
then this confusion as to whethor the sentence, 
was of three years’ rigorous imprisonment or. 
three years in the Reformatory School, and 
we think this eimple illustration shows 
the necessity of proving the conviction and - 
sentence in the manner set out in s, 51) 
(a) or (b), Oriminal P. O,, to which we 
have already referred. 

The learned Advocate-General who appeare 
ed to support the reference ofthe Superintens 
dent of the Jail pointed. out to us that s. 6, 
Bombay Borstal Schools Act, merely requires: 
that it should appear to the Court, and thah. 
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these words imply something less than 
proof, But where the evidence of criminal 
habits or tendencies from which it is to 
appear to the Oourt that it should take 
action under s. 6, is that of previous con- 
victione, we think that the Court should 
require ithese previous convictions to 
be properly proved before it can say that 
there is evidence from which ıt can 
appear to the Court that the accused is of 
criminal habits or tendencies within the 
meaning of cl. (b) of s. 6. The case, of 
course, is quite different where the porsecus 
tion rely upon something other than previous 
convictions to show the accused as of criminal 
habits or tendencies, But we ourselves can 
see no difference in the standard of proof 
required for previous convictions, for the 
purpose of s. 75, Indian Penal Oode, or for the 
purpose of s. 6, Bombay Borstal Schools Act. 
The-purpose of proof in each case is to make 
reasonably certain tha existence of those pres 
vious convictions upon which the Court is 
asked to act and we do not think it was the 
intention of the Legislature that under 
s. 6, Bombay Borstal Schools Act, there 
should be an element of doubt as to 
previous convictions any more than that 
there should be an element of doubt ag to 
previous convictions when the provisions of 
s. 75, Indian Penal Code, are to be invoked. 
In this case we have much the same sort 
of thing as in Emperor v. Sheikh Abdul (1), 
In that-case the learned Judge said at 


. 1137®: , 
Pi first of these witnesses was a certified 


i -prints, and he produced what has 
sapari im red as Hix. 4 (1), from the Central Bureau, 
That purports to be a register of the thumb impres- 
sions of the accused on p. l,and on the reverse, his 
descriptive roll and a list of his previous convictions. 
No evidence hasbeen recordrd asto how this paper 
comes to be made and lodged in the Central Bureau 
nor from what particulars the previous convictions 
on the reverse are recorded and certifled There 
is, therefore, nothing on this paper except the two 
certificates at the foot to show that the person 
convicted seven times in Bombay is the same 
man as was convicted at Howrah on May 22, 1913. 

There is nothing in the record before 
us to satisfy us that the convictions and 
sentences shown on the slip from the 
Oentral Finger-print Bureau were convic 
tions and sentences passed upon the 
accused person now before us, ‘There is 
a gap in the evidence, there is not here 
the link of the certited copies of the 
sentences or orders or the certificate of 
the Jail Superintendent under s. dll, 
Oriminal P. O., to connect satisfactoril 

ad) 48 O 1128; 33 Ind. Oas. 825; A I R 1916 Oal, 
344; 17 Or. LJ 185; 20 OW N7125. 
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the accused before us with the accused 
before the Lucknow Courts. We think, 
therefore, that we cannot take account of 
these two previous convictions for the purpose 
of this reference of the Superintendent of 


the Jail. 


It was then said -to us by the learned 
Advocate for the accused that if we 
cannot take notice of these two previous | 
convictions for the purpose of the reference ' 
of the Superintendent of the Jail, and . 
if it is our opinion that they were not . 
properly proved, we should interfere ard” 
reduce the sentence of one year's rigorous ' 
imprisonment passed upon the accased, and 
that we should do this in exercise of 
our jurisdiction as a Oourt of Revision. 
But the exercise by us of the revisional 
jurisdiction is a matter of discretion. We 
sse no reason whatever why we should . 
interfere and reduce the sentence of one 
year’s rigorous imprisonment passed upon 
this accused. We think under the circum- 
stances the sentence was in no way 
excessive. We should also wish to point 
out to tbe Superintendent of the Jail 
that under s. 11, Bombay Borstal Schools 
Act, the Inspector General of Prisons has . 
certain powers of dealing with convicted 
persons and of transferring them from prison 
to a Borstal School and we think it would 
be for more convenient if before a case is 
referred to us by the Superintendent in : 


‘this manner, a reference should be first ° 


made to the Inspectoi-General, and only | 
when he is of the opinion that ne cannot, 
by reason of the particular circumstances 
of the case or the provisions of s, 11, Borstal ` 
Schools Act, transfer a young offender to ` 
the Borstal School by his own order or 
with the previous sanction of Government, ` 
should any reference in such matters be 
made to us. We therefore return the | 
reference to the Superintendent stating. 
that we intend to take no action in this 
matter, and that we should be glad if those © 
responsible for proof of previous convictions 
in the Oourts at Karachi will carefully 
consider the proper procedure to be followed 
and see that a more satisfactory procedure ' 
than has been adopted in this case be 
followed inthe future. Order accordingly. 
A copy of this order should be sent to 
the Inspector-General of Prisons for informa- 
tion, 
D. Aleference answered, 
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ALLAHABAD HIGH COURT 
Oriminal Reference No, £03 of 1938 
July 19, 139 
MoTAMMAD ISMAIL AND MULLA, JJ. 
EMPEROR-—-ProsroUTOR 
VET8US 
QUDRAT AND aNoTHER—OPPosiTa Party 

Criminal Procedure Oode (Act V of 1898), $. 289 (2) 
—Direction of Judge that there is no evidence that 
accused committed offence, whether binding on jury 
—Whether must return verdict of not guilty—Penal 
Oode (Act XLV of 1860), sa. 366, 376 — Kidnapping 
—Prosecution must prove girl to be below 16—Charge 
under*s. 37¢—Prosecution to prove girl to be under 
14—Evidence —Age—Proof of — Statement of doctor 
as to age based upon certain physical peculiarities 
—Whether legal proof — Hridence Act (I of 1872), 
8, 45. 

The expression “direct” in s 239 (2), Oriminal 
P. O. leaves no room for doubt that the m- 
tention ofthe Legislature was thet the jury was 
bound toaccept the opinion of the Judge, whether 
they agreed with that viewor not. It therefore follows 
that the direction of the Judge that there is no evi- 
dence that the accused committed an offence is bind- 
ing on the jury and must be followed by them, 
and the jury cannot return a verdict of guilty on 
such a direction The question of absence of evi- 
genos is a question of law and nota mere question of 

b 


In order to prove the charge of kidnapping, it 
is incumbent on the prosecution to prove that the 
person kidnapped was under 16 years of age. 

To prove the charge under s, 376, Penal Code, the 
prosecution is bound to prove that the girlis below 
the age of 14, . 

It is truethat a doctor is in a better position to 

rm an opinion about the age of a person than a 
layman, but the statement of a doctor is no more than 


an opinion. When from his statement it does not. 


appear that he brought any scientific knowledge to 
bear upon his opinion, where the doctor has relied 
entirely on certain physical peculiarities, such as 
teeth, etc, his statement is not a legal proof buta 
Mere opinion. 39 Ind. Oas, 401 (1), relied on, 


Or, Ref. made by the Assistant Sessiong 
Judge, Benares, dated November 10, 1938. 


The Deputy Government Advocate, for 


the Grown. 


Mr. Madan Mohan Lal, for 


the Opposite 
Party. 


Order. — This is a reference under 
s. 807, Oriminal Procedure Oode, by the 
learned Assistant Sessions Judge of 
Benares. Musammat Bhagmania said to 
be about 12 or 13 years of age, was living 


with her father-in-law named Sudaman | 


in village Lachmangarh. On August 1, 
1933, Sudaman found at about 8 or 9 P, M. 
Musammat Bhagmania had disappeared 
from the house in which the family was 
living, Sudaman searched for the girl, 
but did not succeed in tracing her. He 
gave information to Lallan Singh, the 
semindar of the village. The next day 
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tLe Sub-Inspector of Police Station Balus 
happened to visit the village. Lallan Singh 
informed the Sub-Ingpector of the digape 
pearance of the girl. After some investi- 
gation Qudrat, accused, was summoned, 
and it is stated that he informed the 
Suab-Inspector that the girl would be found 
at the house of Musammat Rasulan, accused 
No. 2, in village Dharain. The girl was 
found outside the house of Musammat 
Rasulan and was made over to Iqbal 
Ahmad, the Sub Inspector. Qudrat and 
Rasulan were prosecuted, tue former under 
ss. 366 and 376, Indian Penal Code, 
and the latter under s. 368, Indian 
Penal Code. The case was committed to 


the Sessions and was tried with the aid ' 


of a jury. Musammat Bhagmania stated 
how she was enticed away by Qudrat who, 
after having sexual intercourse with her, 
tock her to the house of Musammat Rasulan 
at midnight and left ber in custody of 
Musammat Rasulan. After ihe examination 
of the witnesses for the prosecution and 
the examination of the accused, the learned 
Assistant Sessions Judge was of the opi- 
nion that there was no evidence on the 
record to prove that the accused had come 
mitted the offences with which they were 
charged. He accordingly directed the jury 
to return a verdict of not guilty. The 
jury, however, returned a verdict of gailty 
bya majority of 3 against 2. The learned 
Sessions Judge then made this reference 
under s. 307 of the Oode, with the recom- 
mendation that this Court may set aside 


the verdict of the jury and may pass an. 


order of acquiltalin favour of the accused 
persons. The first question to be determine 
ed is whether the jury were entitled to 
return the verdict of guilty against the 
clear direction of the learned Sessions 
Judge to the contrary, Section 289 (2), 
Criminal Precedure Oode, provides: 


“If he (accused) says he does not, the prosecutor 


May sum up his case; and if the Court considers 
that there is no evidence that the accused com- 
mitted the offence, it may then, in a case tried 
with the aid of assessors, record a finding, or ina 


case tried by a jury, direct the jury to return a - 


verdict of not guilty.” 


The expression “direct” leaves no room 
for doubt that the intention of the Legis- 
lature was that the jury was bound to 
accept the opinion of the Judge, whether 
they agreed with that view or not. This 
interpretation finds support from illustras 
tion (a) tos. 299 of the Oode: 

“ ,.. It is the duty of thejury to decide which 
view of the facts is true and to return a verdict in 
accordance with the direction of the Judge, whe: 
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ther that direction is right or wrong, and whether 
“ they do not agree with 1b.” 

This illustration apparently refers to the 
direction given by the learned Judge on 
points: of law; but the same expression 
is used in s. 289 of the Code, and in 
our opinion it follows that the direction of 
the Judge that there is no evidence that the 
accused committed an offence is equally 
binding on the jury and must be followed 
by them. In other words, the question 
of absence of evidence is treated as a 
question of law and not a mere question 
of fact. Having ‘regard to the clear 
language of the section, we have no hesita- 
tion in holding that the verdict of ths 
jury in the present case cannot be accepted. 


The next question for consideration is 
whether the, learned Sessions Judge was 
justified in holding that there was no evi- 
dence on the record to prove that the 
accused had committed the offence. In 
order to prove the charge of kidnapping, it 
was incumbent on the prcsecution to prove 
that Musammat Bhagmania was under 16 
years of age. Similarly to prove the 
Charge under s. 376, the prosecutor was 
bound to prove that Musammat Bhagmania 
was below the age of 14 so that her consent 
to.have eexual intercourse with Qudrat 
may be treated as no consent in law. Musam- 
mat Bhagmania herself gave her age as 
12.or 13.. It is manifest that Musammat 
Bhagmania herself had no direct know- 
ledge about her age. Itis also manifest 
thut..she did not derive this information 
from anyone else, otherwise we would ex- 
pect that she would give 8 more definite 
figure. In her statement she does not 
say whether she derived this knowledge 
from her mother or father, That being 60, 
we must disregard the statement of 
Musammat Bhaymania with regard to her 
age. Prosecution Witnees No. 1, Sudaman, 
clearly stated that he did not know where 
and when. Bhegmania was born, nor did he 
know Bhagmania from before her marriage, 
There is np other evidence on the record 
proving the sge of, Musammat Bhagmania, 
except the statement of the Oivil Surgeon. 
In the opinion of the Oivil Surgeon, Musam- 
mat hegmania’s age was about 13. dt 
appears that the doctor based his opinicn 
on the particulars given in his report with 
regard to height, weight, etc. Tne learned 
Assistant Sessions Judge is of opinion 
that the medical evidence does not amount 
to legal. proof of , the, age of Musammat 
Bhagmania. Under s.. 45, Evidence Act. 

“when the Court-haa to: form an opinion on a point 
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of ...sdience.... the opinion upon that point 
of persons specially skilled in such < science 
are relevant facts. Such persons are called experts.” 

From the statement of the Oivil Surgeon 
it does not appear that he brought any 
scientific knowledge to bear upon his opi- 
nion. The indications given by the doctor 
could be observed by a layman. It is 
true that a doctor is in a better Position “to 
form an opinion about the-age ofa person 
than a layman, but the statement of a 
doctor is no more than an opinion. This 
question has been considered in several 
cases. We need only cite the observations 
of: their Lordships of the Judicial Ooms 
mittes in Mohammad Syedol Arifin v. Yeoh 
(1). While considering the doctor's certi- 
ficateon the question of age, their Lordships 
observed as follows: 

“Dr. Bright, on examination, says that -he formed 
the opinion that the appellant was 21, judgiug by 
his teeth,-his appearnce and hie voice. In their 
Lordships’ view sucha certiticate 15 worthless, It 
ia ın truth not a certificate bus only an assertion ‘of 
opinion. . Proof on the subject ie not advanced 
by such ‘'documents.” 

From the report of the Oivil Surgeon in 
the present case it would appear that he 
relied entirely on certain physical . peculia- 
rities, such as teeth, etc. In our opinion, 
the learned Assistant Sessions Judge was 
right in Holding that there was no legal 
proof,of the age of Musammai Boagaiania, 
That being so,, the learned Assistant Ses- 
sions Judge was fully entitled under a, 389, 
Criminal Procedure Oode, to direct the 
jury to return a verdict of not guilty which » 
the jury were bound to follow. - For ‘the 
Teascnos- given above, we accept the refer- 
ence, set aside the verdict of the jury and 
acquit Qadrat and Musammat Rasulan of 
the offences with which they were charged. 
Qudrat who is in custody shall be released 
forthwith, unless required in -connection 
with some other charge. Musammat Rasulan 
is on bail, and she need not surrender. The 
ees bonds are cancelled. 

Reference accepted. 

a 481 A 258; 39 Ind. Cas. 401; A IR1916P O 
242;21 O W N 257; (1917) M W, N 162; 19 Bom, LR 


157; (1916) A O 575; 66G J P O15; 115 L T 564; 33 
TLR 678P O). 





h OUDH CHIEF COURT 
Second Oivil Appeal No, 84 of 1937- 
November 8, 1939 
HAMILTON, J. 
PARBHU DAYAL—PLINTIFF— 
APPELLANT 
versus : : 
BISHESHWAR NATH AND ANOTHRR— 
‘DapBNpANTS—REsPONDBNTS 
Pre-emption—Muafidar paying no rent—Rent ng 
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determinable under s. 40, Oudh Land Revenus Act 
(XVII of 1876)—If can pre-empt. 

Where a muajidar paysno rent and it has not 
been shown that his rent has to be determined by 
the Settlement Officer unders. 40, Oudh Land Re- 
venue Act, 1876, he is neither an under-proprietor 
nora proprietor and is therefore not entitled to 
pre-empt. . 

8, O. A. against the decree of the Civil 
Judge, Hardoi, dated October 30, 1936. 


Mr. S. N. Srivastava, for the Appellant. 
Mr. K. N. Tandon, for Respondent No. J. 


Judgment.—This is an appeal against 
an appellate decision of the Oivil Judge 
of Hardoi, who upheld the finding of the 
original Court that a muafidar is not 
‘entitled tö preempt. ; 

The learned Oounsel for the appellant 
here relies on Dalmir Khan v. Shamsher 
‘Khan, (1931 O. W. N. 285) (1) and urges 
that if a gabzadar is entitled to pre-empt, 
‘there is ño reason why a muafidar should 
not.. : 

The custom of pre-emption may be 
presumed under the Ondh: Laws Act to 
‘exist in all village communities, however 
-constituted, and whether proprietary or 
-under-proprietary, and in the cases refer» 
med toin 8. 40 of the Oudh Land Revenue 
Act. The appellant has not shown that 
he holds :dn underproprietary right by 
virtue of s. 107 (H) of the Oadh -Rent 
Act so that he must have recourse’ to 


“5. 40 of the Oudh Land Revenue Act, 1876. > 


This section states that the Settlement 
‘Officer shall, in accordance with the pro- 
visions of the Oudh . Sub-Settlement Act, 
1866, so far as they are applicable, deter- 
mine the rent to be paid to. the pro- 
-prietor by all under-proprietors in a mahal, 
:and by all holders of heritable, non- 
transferable leases, whose rent has not 
been fixed by contract. The appellant 
must, therefore, show that he is a holder 
of a heritable, non-transferable lease 
whose rent.has not been fixed by contract 
and whose rent has to be determined by 
the Settlement Officer. Hè isa muafidar 
paying no rent and it has not been shown 
that his rent has to be determined by the 
Settlement Officer under s. 40. Conse- 
quently asthe appellant is not‘helped by 
s. 40 and heis not either an ‘under-pro- 
prietor ora proprietor, there can be no 
pre-emption under the Oudh Laws Act. 


‘The appeal is, therefore, dismissed 
with costs. 
B. Appeal dismissed. 


(1) 1937 O W N-285; 167 Ind, Oas. 275 (2);. 1987 
OLR; BRO 3]; A I'R 1987 Ondi 428; 13 
Luck. 181. DET GOR 
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PATNA HIGH COURT 
Appeal No. 10 of 1938 
August 8, 1939 | 
Hareigs, O. J. AND FAZL ALI, J. 
| TEJPAL MARWARI AND 0THERS— 
DarBnDANTS— APPELLANTS 


versus 
KEDARNATH HIMATSINGKA anp otang 
— PLaINTIsF3— RESPONDENTS i 

Civil Procedure Oode (Act V of 1'08), s. 104 (o) 
—Appeal under—Validity of award itself,: tf can 
be challenged—Arbitration—Arbitrator—Power of, 
to alow amendment of plaint refused by Court 
before referring sutt to arbitration. 

The scope of an appeal under s. 104 (c), Givil 
P. O. is a limi one, and the party ap- 
,pealing can attack the order of the Oourt only in 
so far as it modifies the award and must confine 
himself to points which have a benring on the modi- 
fication made in the award, It is clearly open to 
the party attacking the order to show that -none 
of conditions mentioned in Para. 12 of Sch. II 
applied and the award could not have been modi- 
fied ; but s. 104 does not entitle a party to appéal 
against the award itself; nor can he in appeal 
under this provision attack .the proceedings bafore 
the arbitrator after a decree has been passed on 
the basis ofthe award, An award cannot, there- 
fore, be challenged in an appeal under s. 104, on 
the ground that the ‘arbitrator was not justified 
in allowing certain ameadment in the plaint. 
15 Ind. Oas. 519 (1), relied on. | 

Where an entire suit has been referred to arbi- 
tration, the arbitrator has power to allow amend- 
ment of plaint in respect of certain wrong dite 
mentioned in it even if such an amendment had 
been refused by: the Oourt before _ reference to 
arbitration. ty 

A. from the original order of the Sube 
‘Judge, Dumka, dated December 9, 1937. 

Messrs. L. K. Jha and K. K. Banarji, tor 
the Appellants, 


_ Messrs, Baldeva Sahai and C. P. Sinha, 


‘for the Respondents. 


Fazi Ali, J—This is an appeal by the 
‘defendants against an order modifying an 


‘award in a suit brought by the respondents 


in the Oourt of the Subordinate Judge of 


-Santal Parganas for recovery of a certain 
‘gum of money. The plaintiffs’ case was 


that the defendants used to take certain 
articles on credit from them and they 
-referred in their plaint to certain adjust- 
ments of account between them and the 


‘defendants, one ‘of them being alleged to 


have taken place on Baisakh 1, 1337. On 
was 
referred to arbitration, the plaintiffs applied 


‘to the Subordinate J udge to allow them to 
amend their plaint by changing Baisakh 


1, 133/ into Kartick 18,1337 on the ground 
that the former date had bean mentioned 
by mistake. The Subordinate Judge at 
first allowed the amendment, but afterwards 
on objection by the defendants he recalled 


+ 
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his previous order and disallowed the 
amendment with these observations : 

“The plaintiffs by their amendment now want to 
shift the date to Kartick 16,1337 B. 8. This changes 
the position materially. How far this will affect 
the accounts is another point, and will come up for 
Consideration in due course.” Š 

It appears that after the suit was refer- 
red to arbitration the plaintifs again 
prayed ‘for amendment of the plaint by 
inserting the new date, and the arbitrator 
allowed the prayer. Thus'when the award 
was submitted by the arbitrator to the 
Subordinaté Judge, one of the objections 


` Taised, by the appellants to the award was 


that the arbitrator had no power to allow an 
‘amendment which had previously been 
refused' by the Oourt. The Subordinate 
Judge overruled not only this ` objection 
but all the. other objections put forward 


- by the defendants but as he: found that the 
’ “arbitrator ‘had made 
. , calculating interest, he made slight modi- 
- lants on the ground urged in this appeal., ;. 


fications in the award. These modifications 


sare in favour of the defendante, and the | 


‘learned Advocate appearing for them has 
clearly stated before us that they have no 
grievance in eo far asthe award has been 
modified with regard to interest. He limita 
_his appeal to one question only, namely that 
.the arbitrator was not justified in allowing 
the amendment ofthe. plaint.on a point on 
-which-amendment had been refused already 
"by the {Subordinate Judge, .Now, a preli- 
minary question arises here as to whether 
it is open to the appellants to attack the 
award on such-a ground in the present 
appeal. This appeal. has been preferred 
‘under s. 104 (e), Oivil P. O., which 
gives a right of appeal “from an order 
-modifying or correcting. an award.” It 
,is clear that the scope of such an appeal 
„ls a limited one, and the party appealing 
“Gan attack the order of the Court only in so 
fer aa it modifies the award and must 
confine himself to points which have a 
, bearing on the modification made in the 
award. Under para. 12 of Sch. II, Civil 
P. O, the Oourt has power to modify or 
¿correct an award : ; 

“(a) Where it appears that a part ofthe award is 


‘upon a matter not referred to arbitration and such |. 


part can be separated from the other part and'does 


:ı not affect the decision on the matter referred; or (b) ` 


_ where the award is imperfect in form, or contains any 
obvious error which can be amended without affecting 
‘such decision; or (o) where the award contains a 
clerical mis or an error arising from an 
accidental slip or omission,” . 
“Thus it 18 clearly open to the party 
attacking the order to show that none of 
the conditions mentioned in this paragraph 
„applied and the award could not have 
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been modified; but s. 104, Oivil P. O» 
does not entitle a party to appeal against 
the award itself; nor can he in appeal under 
this provision attack the proceedings before 
tke. arbitrator after a decree has beén 
passed on the basie of the award. This 
view is fully suppoited by the decision of 
the Oalcutta High Court in Rajbans Sahay 
v. Soorja Lal (1). It was clearly pointed 
out in that case that cl. (c) of a. 104 
Civil P. O., does not confer an, unres- 
tricted right’ of appeals in other words, 
when an order.has been made by which 
an award has been modified or correcied, 
in an appeal preferred against that order- 
the validity of the whole award cannot: 
be called in question, the true effect of the 
clause being to allow an -appeal against 
the order only in so far as it modifies-or 
corrects the award. The'scope of the 
appeal being limited, it is clear that the 
‘award cannot be challenged by the appel-: 


Although this appeal fails on-the pre- 
liminary ground, it must be stated that there 
is also no merit' whatsoever in the objection’ 
put forward by the appellants. The learne, 
ed Advocate for the appellants concedes. 
that if the Subordinate Judge shimselftried 
thé’suit, he had power to allow: the plaint 
td be amended even if he had‘¥éfused such 
améndment on a previous occasion. As. 
however the entire suit has been referred: 
to arbitration, I:do not see why a similar 
power could not:'he. exercised by the 
sarbitrator. The arbitrator has pointed 
that the plaintiffs had made a mistake in. 
stating the date of the adjustment of the 


-accounts in the plaint, and, in my opinion,- 


„the arbitrator was justified in allowing 
amendment in these circumstances. -In 
my opinion; there is no merit in this appeal. 
and it must be dismissed with costs. <- 


Harrles, C. J,—I agree, Ss 
8. Appeal dismissed., - . 
(1) 17 O WN 617; 15 Ind. Oas, 519. a 





LAHORE HIGH COURT 
Criminal Appeal No, 467 of 1939 
June 23, 1:39 
Youna, O. J. AND SALE, J. 
MOHAMMAD AKBAR—Oonvior - 
—APPELLANT Tas 


fb gee 


as 


versus 
EMPEROR—Opposits Party > ` 
” Criminal trial—Confesston—No evidence. to show 
that any portion of exculpatory element is false. 
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Confession should either be accepted or rejected as 
a whole—Right of private defence—Held on facts 
that accused exceeded the right—Penal Code (Act 
XLV of 1880), 2. 304. 
_ Where there is no other evidence to show affirma- 
tively that any portion of the exculpatory element 
in the confession is felse, the Court must accept 
or reject the confession as a whole and cannot 
accept only the inculpatory element while rejecting 
the exculpatory element as inherently incredible. 
Balmakund v. Emperor (1), followed p. 278, col, 1.) 
Held, on facts that the accused had a Tight of 
Tivate defence but in hitting the deceased on 


ead with axe and killing him, he exceeded that- 


tight: (The conviction was altered-to one under 
second part of s. 304, Penal Code.) 
Or, A, from the order of the Additional 
naen Judge, Rawalpindi, dated April 19, 
é . i 


`. Mr. Mohammad Amin, for the Appellant. 
Mr.- Nazir Hussain, Assistant Legal 
Remembrancer, for the Orown. ' 


: Sale, J.—Kala has been’ convicted, by tbe 
learned Additional Sessions Judge of Rawal- 
pindi, under s. 302, Indian Penal Oode, for 
the murderof Qurban Ali, cn the evening 
of September 11, 1933, at Santh Sarola, 
Rawalpindi District. “One Mohammad 
Asim was alsotried by the learned Addi- 
tional Sessions Judge for participation in 
this offence but was acquitted. The learned 
Sessions Judge has rejected almost the 
whole of the prosecution evidence and for 
the purposes of this appeal, the conviction of 
Kala rests solely on the basis of a confession 
recorded during the investigation by a 
Magistrate and repeated before the Commit- 
ting Magistrate but retracted in the 
Sessions Court, In these circumstances itis 
Unnecessary to’ recapitulate in any detail 
the prosecution story as recited in the 
first information report and the evidence of 
the prosecution witnesses which the learned 
Sessions Judge has discarded. The essential 
facts are that Qurban Ali, deceased, who 
was the Secretary of the Co-operative Credit 

` Society of his village claimed that Kala, 
appellant, owed himsome money. There 
“were other causes of enmity also which need 
not here be detailed, f 
The appellant Kala, who is employed in 
the Commissariat Department at Razmak, 
-came home on two months!” leave 
at the beginning of September. On Bep- 
‘tember . 11, the deceased Qurban Ali 
returned to his village after a visit to Rawal- 
indi. The appellant Kala was living with 
is uncle Asim and, according ‘to the 
prosecution version, Azim and Kala accome 
- panied by two other persons visited Qurban 
-Alion the evening of September 11 acd sug- 
gested that the latter should accompany 
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them to Azim’s house to settle their debt. 
Qurban Ali is alleged to have agreed very 
reluctantly to accompauy Kala and Azim to 
the latter’s house and thesuggestion of the 
prosecution was that havirg decoyed 
Qurban Ali to Azim’s house, Kala, with the 
assistance of Azim, deliberately murdered 
Qurban Ali in the verandah of his house. 
The murder was committed with a kulharit 
and the medical evidenze shows that the 
cause of death is one incised wound on the 
left side of the head which cut open the 
bone to the bram; A report was 
made to the Police only after consider- 
able delay which the learned Sessions 
Judge holds has not been explained. The 
‘Head Constable (P. W, No. 15) investigated 
the case on receipt of the report, came to 
Azim's house and found the'dead body of 
Qurban Ali lying on a charpoy in the 
verandah of Azim'’s house with a kulhart 
still embeded in the head of the deceased. 
Blood was found lying on the floor. There 
is no doubt that Qurban Ali was killed 
while in the verandah of the house of 
Azim by a blow from an exe. The learned 
Sessions Judge rejected ‘the evidence of the 
prosecution witnesses and held that Azim 
had probably been implicated on account of 
enmity and acquitted him, It is unneces- 
sary to discuss this evidence since Mr. 
Nazir Hussain on behalf of the Orown con- 


cedes thatthe evidence ‘of the witnesses is 


unreliable and has rightly been rejected by 
the learned Sessions Judge, The only evie 
dence remaining therefore for our conside- 
ration is the confession of Kala, 

This confession was recorded during the 
investigation by Mr. Nahrg, Sub-Divisional 
Magistrate, Murree, on September 21, 1938, 
that is to s&y, nine days after the oscurrence, 


“with all the necessary precautions prescribed 


by the law. The confession was repeated 
before the Committing Magistrate but waa 
retracted in the Sessions Oourt; Oounsel 


-for the appellant has suggested that the 


confession was not made voluntarily and 


“was obtained from ths accused by improper 


inducements on the part of the Police. We 
can ‘find no foundation on the record for 
this suggestion. Itis clear that the Sub» 
Divisional Magistrate who recorded the 
confession observed all the necessary for- 
malities, and satisfied himself by ques- 
tioning the accused that the confession was 
voluntary and genuine. This conclusion is 
corroborated by the facts that Kala adhered 
to his confession when he was examined by 
the Committing Magistrate on. October 12, 
1934, and again on October 24, 1938 It ig 
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only six months later, when he wasexamined 
in the Sessions Ooart, that he retracted 
his confession, We ure satisied that the 
confession was recorded with due regard to 
all the necessary formalities and after 
observance of the necessary precautions, 
‘The confession is corroborated by circum: 
‘stantial evidence, afforded by the finding 
of, the body at the place indicated in the 
;confession, by the. proved manner of 
.Qurban Ali's death, and lastly by the fact 
„admitted by Kala, before the Committing 
Magistrate, that blood-stained clothes were 
removed from his person on arrest. We 
-hold that the confeasion is voluntary and 
.true and that reliance can be placed upon it. 
, According to this ocnfession the appel- 
lant was sitting in the house of his uncle 
Azim when Qurban Ali, deceased, came 
there of his own moticn to“collect some 
debts alleged to be:due from’ Kala, There 
was an exchange of abuse but Azim who 
was then present calmed down the con- 
testants. Itis then said that Azim had to 
leave to obey a call of nature; and that 
while Azim was away Qurban ali attacked 
ithe appellant with a stick (soti lekar 
hamla-kiya.) To defend himself, Kala bent 
down to pick up a weapon which happened 
to be athand and hit Qurban Ali on the 
head. Kala als that he did :not realize at 
the time tbat he was using an axe. Such 
IB, the confession. The . learned Sessions 
Judge says that the filthiest abuse does 
not Constitute grave and sudden provocation 
and. that, since. he cannot accept 
Kala’s version that he did not realize that 
it was an axe with which he struck Qurban 
Ali, Kala’s offence is murder under s. 302, 
Indian Penal Odie, and he holds that there 
are, no extenuating circumstances which 
„would justify a sentence less than death, 
‘Jt has been held by a Full Bench of the 
_Allebabad High. Court of which one of us 
‘was a member that = 
, “where there is no other evidence to show afirma- 
tively that any portion of the exculpatory element 
‘in the Confession is false, the Court must accept or 
“reject the confession as a “whole and’ cannot acce 
- only’ the inculpatory element while rejecting 


- pa element i i i 
akung eat re inherently incredible, Bal- 
This is a rule which has been already 
‘approved for'the Courts of‘ this province 
„and which must be followed in the present 
“Gase, ‘Inthe absence of any reliable evie 
dence in the present case, we must accept 
_this confession as a whole, so far as the 
| (1) 62°A 1011; 139 Ind. Das, 258°” 
ah’; (931) On Oaa: 1; 82 Ge. 1J 963; (1990) A 
. LU Ind, Rul, 9831) All 130; LR 19 A- 83 
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adtatements of fact are concerned, These 
facts are that Qurban Ali cime to “the 
house of bis uncle of his own motion, 
demanded his debts, abusad the appellant 
ina filthy manner and later attacked the; 
appellant with a stick, and that it was only. 
in defence that the appellant hit Qarban 
Ali. On these facts, it is patent that the 
appellant had a right of private defence 
against Qurban Ali. The question for our 
consideration that remains is whether the 
appellant exceeded his right of private 
defence. The appellant would only have 
been justified in causing the death by an 
are blow on the head if he had reasonable 
cause for apprehension that Qarban Ali 
would ia assaulting him cause nim death 
or grievous hurt. The only actual assault 
attributed to Qirban Ali by the appellant 
in the confession is abuse and an attack 
with a stick. The original confession uses 
the words, soti lekar hamla kiya. It does 
not say that the deceased actually hit tLe 
appellant and it only mentions the threat 
with a soti which is usually understood. to 
bea light stick, Aciually the appellant 
did not receive any injury nor does -he 
complain of any. injury having been 
received. The appellant is a young man of 
27, employed in the army and, .so far as is 
known, of sound physique. Tne’age ef: the 
deceased is nowhere specifically stated but 
he must have been a good deal ‘older, 
since two of his sons have given evidence 
in this case, one Mansabdar being recorded 
as 25 years of age. It would seem, therefore, 
that the appellant had the advantage over 
the deceased, both in age and: physique. 
In-these circumstances, even. on the appel- 
lant’s own confession, it is- impossible: to 
hold that the appellant was. justified<in 
using an axe tocut open Qarban -Ali’s head. 

There ig another point. The appellant 
says in his confession that it was only after 
he had hit Qurban Ali that he discovered 
that he had used an exe. We have :seen 
the axe in Court and even making allow 
ances for the fact that the light may, have 
‘been dim, owing tothe time being 8 Pp. m. 


we are unable to accept the appellant's 


explanation that he did not realize atthe 
time the weapon he had picked’ up:.was 
‘an axe, and that he was using the sharp 
side for striking Qurban Ali. It is to .be 
noted that in disbelieving this part of the 
confession we are not rejecting any state- 


-ments of fact in the confession but- only 
rejecting an iaicrence, which the appellant 


wishes -to be drawn from: the tacts: and 
which, in our view, ie patently. un‘ensble, 


x 
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We hold, therefore, that the appellant had a 
right of private defence against Qurban 
Ali, but that he exceeded it, ` We therefore 
accept the appeal tothe extent of altering 
the conviction to one under the second part 
of s. 304, Indian Penal Oode and we 
reduce the sentence to three years’ rigorous 
imprisonment. | 

:D, Sentence reduced. 


° OUDH CHIEF COURT A. 
Second Civil Appeal No. 148 of 1937 ` 
l November 15, 1939 j 
; i HAMILTON, J. 

fe RAUF’ AHM AD—DRFENDANT 
oe —APPBLLANT 


ii VETBUS = 
n Musammat.FAHMIDA BEGUM 
PLAINTIFF AND ANOTAER—DAFENDANTS 
À -— RESPONDENTS 
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Ifay 
does -not become a ning 
a. 8 of the Oudh Laws Act so that the right of 
pre-emption shall not be presumed. Janki Prasad, 
v. Saheb-un-nissa (1), relied on.” 

The wajib-ul-are of. Mouza Safipur shows that 
there exists a custom of pre-emption in that mouza, 
and such a right ore exists in respect 
grove land situated ina mohal'of that mousa and 
paying revenue. 

‘When a wajib-ul-ars says that there is a custom 
of pre-emption on a transfer of a share, it applies 
not only to.a transfer of acomplete share: but also 
to a portion of it. 

.§. O. A. against the decree of the District 
Judge, Unao, dated January 20, 1937, setting 
aside the decree of the Munsif, Safipur, at 
Unao, dated September 4, 1934. 


“Messrs. H. Husain and H.H Zaidi, for 
the Appellant, 


“Mr. M. Wasim, for Respondent No. 1. 


. dudgment.—This is an appeal against 
a! decision of the District Judge of Unao 
who granted a decree for pre-emption and 
set aside a decision ofthe original Oonurt 
diemissing a suit for pre-emption, 
The plaintiff: sued for pre-emption of 
| @ grove which as described in-the plaint 
was situate in mohal Mohan Shah, Qasba 
Safipur Khasin which mohal the plaintiff 
‘was a co-sharer but the defendant was 
not. -It was also stated that revenue 
was paid. The trial Court held that as the 
. land was described as being in Qasba 
Safipur- Khas, it wasin a town and there 
ae 4 4 b. ong . 5 


qe 


RAUF AHMAD v, FaaMIDA BHGUM (OIJDH) 


277 : 


was, therefore, no presumption of the exist-: 
ence of the right of pre-emption. The: 
lower Appellate Oourt after allowing the 
production of additional evidence found. 
that this grove was situate outside the 
inhabited area and was not within the 
ambit of the town of Safipur proper and 
was consequently subject to the right of 
pre-emption. 

There is a wajib-ul-arz of Mouga Safipur 
to the effect that sales of shares by coe 
sharers ‘are subject to preemption. If it 
applies to this Jand there is no question of: 
whether a pre-émption arises or not for the 
wajib-ul-arz is sufficient evidence of the 
custom. In connection with this wajtb-ul- 
arz it was held in the year 1866 by the 
District Judge of Lucknow in whose juris- 
diction Unao, where this land is situate also 
lay, that this custom of pre-emption did not 
extend to groves, houses and the like; 
The case went up in appeal to the Judicial 
Commissioner who rejected the appeal 
finding that pre-emption extended to shares 
of ccesharers in the rural area but not to 
groves inthe town area. It is not clear; 
Consequently, whether he basad his decision 
on the fact that the land was a grove and 
not a share rather than that it was in 
the town aréa and not in the rural area. 
That wasa different grove, and if the 
decision was based on the situation of that 
particular grove, the only bearing that it 
would have onthe present case is that this 
grove isnot far from that one. Ithas been 
held in Janki Prasad v. Saheb-un-nisay (T 
O. O. 74) (1) that if a village area is incorpo- 
rated in a town, it does not become a town 
within the meaning of s. 8 of the Oudh 
Laws Act so that the right of pre-emption 
shall not be presumed. In this case the 
land is shown 10 be in a mohal and it pays 
revenue, Bo even if it eventually lay within. 
the boundaries of the town, there would be 
a presumption independent of the wajib- 
ul-arz, but a8 I Have-stated, in the present 
case we have the wajib-ul-are of Safipur 
Mouza, and as this land is in a mohal 
and pays land revenue it can be presume 
ed that this land ‘isin a mohal of Mouza 
Safipur. Ihave not myself come across any 
case where there was a mouza bearing 
a certain name anda Qasba bearing the 
same name which formed two different 
entities so that one can say thata certain 
area belonged at the time of the wajtbeul- 
arz to the mouza but 8 certain area consis- 
ting of tie Qasba was different, It has 
not been shown’ that when the wafjibeul- 

d) 70 014... - : ' ` 
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arg was prepared Mouza Safipur was a- 
different entity from Qasba Safipur or that 
in fact any Qasba Safipur existed at 
all. 


It has been held in Kanhaiya Lai v. 
Hamid Ali (7 O. W. N. 273) (2) that a 
wojib-ul-arz was as effective in a town as 
in a village although it was argued that 
the wajib-ul-arghad no effect because that 
‘area’ known as Pihani was a town. It 
would appear from this argument and the 
finding that there, too, the wajib. ul-arz was 
of village Pihani but was held to apply to 
Pihani town. | 

In Sheodat Prasad v. Lala Suraj Bali, 
(18 O. O. 138) (3) it was held that Kundri 
though included within the municipsl 
limits of Lucknow was not a mohalla of the 
city but a village asthe papers prepared 
for this area at the time of the settlement 
were prepared as though it were a village 
and not a portion of the city. 

In my opinion, therefore, the wajibeul-arz 
does ‘apply to the grove in question. 

- Ithas further been argued that. tke 
“District Judge's decision of 1886 and that of 
‘the Judicial Oommiseicner in 1287, Exs, A-4 
and A-3, are authority for holding that the. 
\wajib-ul-arz does not apply toa grove in 
the Urban area. The District Judge 
‘referring to the wajibeul-are drew a dis- 
tinction between the transfer of a share 
and the transfer of a grove, house or the 
like. What he meant by the words “the 
like” Idonot know. It might be argued 
that a house, that is to say, the building 
as opposed to the site is not a skare or 
even part ofa shareof a co-sharer, bat 
the only difference that, as far as I can 
- pee, could be drawn between a share and 
8. grave is not the fact that trees grow in 
a, grove but that one plot jis not a com- 
plete share. Ido not think that when a 
wajibeul-arz says that there is a custom of 
pre-emption on a transfer of a share, it 
applies only to a transfer of a ccmplete 
share snd not to a portion of it. The 
whole includes the part and I do not see 
on what principle one should find that a 
share of a share is not pre-emptible when 
the whole share ig, 

I find, therefore, that the wajib-ul-are shows 
that there exists a custom of pre-emption 
in Mouza Safipur and that this land 
being in Mouza Sefipur, it is subject to 
that custcm, 


(237 OWN 271; 182 Ind Cas. 774; Ind Rul. 
(1930) Oudh 134; 14 R D 119; A I R 1980 Oudh 235, 

(3) 18 O O 138: 30 Ind. Oas. 295;3 OLJ 305; A I 
R 1915 Oudh 290. 
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I, therefore, - dismiss the appeal - with 
costs, _ . 
8 Appeal dismissed. 


PATNA HIGH COURT € 
Letters Patent Appeal No, 11 of 1939- 
Beptember 21, 1939 a 
Harrres, O. J. AND FAZL ALI, J. 
MUKHAN SINGH AND OTuHrR3 
DEFRNDANTS— APPHLLANTS 


VETEUS 
Babu CHANDRIKA PRASAD SINGH alias 
RAMADHIN SINGH AND ofages— 


PLAINTIFPS— RRSPONDENTH 

Bihar Tenancy Act (VIII of 1934), as. 179, 155 
—Landlord, whether can contract lessee that 
right of ejectment under contract shall not be sub- 
ject to qualifications imposed by s. 155—Principle 
underlying s. 114, Transfer of Property Act. (IV 
of 1888), is embodied ins. 155. 7 

There is nothing in s 179, Bihar Ten Act, 
to prevent the landlord from entering into a con- 
tract with the lessee to the effect that the right of 
ejéctment which he shall have under the agreement 
shall not be subject to any such qualifications’, ag 
are imposed by s. 155. ` 

The principle underlying s. 114, T. P. Act, is also 
embodied in 8. 155 ofthe Bihar Ten. Act which is 
virtually a counterpart of s. 114 of the T. P. Act; 
and, as the Act itself contains this provision which, 
enables the tenant to contract himself out, of ` the 
concession available to him under it, there can be no 
further room for the application of any equitable 
principle. tes 

L. P. A. from a decision of the Hon'ble’ 
Mr, Justice O. M. Agarwala, dated January 
13,1939, reported as 190 Ind. Cas. 624. .. 
| Mr. Phulan Prasad Varma, forthe Appel- 
lants. a . 

Messrs. Baldeva Sahay, Harinandan 
Singh and Hariane Kumar, for the Res 
pondents, : i 

Fazl All, J.—This isa Letters’ Patent 
Appeal from a judgment of Agarwala, J. 
in a second appeal arising out of a ‘suit in 


- ejectment. 


It appears that on November 17, 1912, 
the plaintiffs’ predecessorein-interest 
granted a permanent mukarrari lease to 
defendant No, 4 at an annual rent of Rs, 19 


“in which there was a clause to the follow- 


ing effect :— h 

“It any of the fixed instalments (of rent) remain 
unpaid, the said proprietors (i e. the lessor) and 
their, heirs and representatives shall be competent 
tocancel this patta on their own authority and 
bring the mukarrari property into their own direct 
possession or to settle it with others, to which no 
objection by me or my heirs and representatives 
shall be entertained.” ; ‘ 

On August 29, 1934, the defendant No, 4 


transferred tLe mukarrari land to defend- 
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ants Nos. 1 to 3, and as neither these defend- 
ants nor defendant No. 4 paid the rent 
due for the year 1341 and 1342 F. to 
the plaintiffs, the’ latter brought in 1935 
the present suit forthe ejectment of de~ 
fendants Nos. 1 to3 on the ground that 
the lease had been forfeited. They also 
claimed compensation for use and occupa- 
tion of the land by the defendants subse- 
quent to the date of the allegad forfeiture. 

The trial Court passed a decree in the 
following terms :— A 

“the suit be decreed on contest with costs agsinst 
defendants Nos.1to3 and ez parte against defend- 
ant No. 4. Defendants Nos. 1 to 3 are directed to 
pay to the plaintiffs the sum of Rs. 31-96 the 
amount claimed by.them in this suit, as compen- 
sation and damages for 1342 F along with full 
costs of this suit within fifteen days from this date. 
In case the money is paid to the plaintiff or is 
deposited in Court within the aforesaid period, the 
lessee shall hold the property leased, as if the for- 
feiture had not occurred, but in case the order is 
not complied with, the plaintiffs will be entitled 
to eject the defendants from the holding and recover 
peoi thereof. Defendant No. 4 will be liable 

or payment of Rs. 21-9-6 to the plaintiff on account 
of compensation and damages for 1341 F. 
Pleaders fee at 8 p. ©. Future interest at 6 per cent.” 

The plaintiffs appealed from the decree 
of the trial Court and the lower Appel- 
late Court, while maintaining the decree 
for compensation, gave them an uncondi- 
tional decree for ejectment. The judg- 
ment of the lower Appellate Court was 
upheld on second appeal ‘and hence this 
appeal under the Letters Patent. 
~ Section 179 of the Bihar Ten. Act provides 
that 
a “Nothing in this Ast shall be deemed to prevent 
a proprietor or a holder ofa permanent tenure in 
a- permenently-settled area from granting a perma- 
nent mukarrart lease on any terms agreed on be- 

. tween him and his tenent.” 

This section was construed by a Fall 
Bench of this Court in Nawabzada Syed 
_ Moinuddin Mirza v. Sourendra Kumar Roy 
(1) and the View expressed in that case was 
as follows :— 

“The true construction of 8. 179, is that it is a 
permission to landlords and tenants, inthe case of 
8 creation of a permanent tenure in a permanently 
settled area, to contract out of the Act and that 

. whereas the general law crested by the Bengal 
Ten. Aot as applicable to the relationship of 
landlord and tenant will apply to a permanent 
mukarrart lease, the parties are at liberty to make 
a specific provision for theelimination of such 
terms as may beimposed by the Actas they may 
select to eliminate.” 

The same view has been expressed by 
this Bench in Muhammad Hasan ~V. 
Baidyanath Sahay, (8. A. No. 388 of 1933 
decided on September 4, 1939) (2). In 

(1) 13 Pat. 331: 147 .Ind. Oas. 655; 6 R P 361; 15 
PL T 156; A I R1934 Pat. 153 (Œ B). 

:" (9) 184 Ind. Oas: 605; 6 B'R 62; 12 R P.253; 
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that case it was contended that there can . 


be no ejectment for non-payment of rent 
under the Bihar Ten. Act by reason, 


of ss. 10,65 and 178, sub-s. (1), cl, (0), but. 


this contention was negatived and my 
Lord the Ohief-Justice pointed out in his 


judgment that s. 179, is by its: terms, an ` 


exception tothe law as laid down in the 


earlier sections and, therefore, ‘those ‘sece ` 


tions of the Act would” not ‘prevent the . 


parties agreeing to whatever terms they: 


thought proper. 


Now, the point raised. in this appeal is. 


not that the plaintiffs: cannot claim ‘eject> © 


ment by reason of any specific provisions 
of the Bihar Ten: Act. On the other 
hand, it is conceded that they have a right 
to sue for ejectment in the present case. 


What is really contended is that before: 
suing for ejectmentit was. incumbent on- 


the plaintiffs to follow the procedure -laid 
down in s. 155 of the Bihar Ten, Act, 
and the decree .passed ia that suit must 
conform to that section. It is argued that 
s. 155 merely provides the procedure 
which mugt be followed in all suits for 
ejectment, and go there is n> conflict bee 
tween this section and the right to claim 
ejectment which may be provided for by 
any special covenant in a mukarrart 
lease between a tenant and a proprietor 
or holder of a permanent tenure ina per- 
manently settled area. As this Point was 
neither raised nor decided in Muhammad 
Hasan v. Baidyanath Sahay, 8. A. No. 388 
of 1938 (2), it is necessary to deal with it 
specifically inthis appeal. | 
Section 155, provides among other things 
(1) that a suit for the ejectment of a 
tenant, on the ground that he has broken 
a condition on breach of which he is, under 
the terms of a contract between him and 
the landlord, liable to ejectment, shall not 
be entertained unless the landlord has 
gerved in the prescribed manner, a notice 
on the tenant specifying the particular 
misuse or breach complained of, and, where 
the misuse or breach is capable of remedy, 
requiring the tenant to remedy same, and, 
in any case, to pay reasonable compen- 
gation for the misuse or breach, and the 
tenant has failed to comply within a 
reasonable time with that request; and 
(2) that a decree passed in favour of the 
landlord in any such sult shall declare the 
amount of compensation which would 
reasonably be payable to the plaintiff for 
the breach, and whether, in the opinion of 
the Oourt, the breach is capable of remedy, 
and shall fix a period during which it 
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shall be open to the defendant to pay. that 
amount to the plaintiff, and, where the 
breach is declared to be capable of remedy, 
to adopt the same. . 


The first question lo be decided is, whe- 
ther thére is avythingin the Ten. Act 
to prevent the parties to a mukarrart lease 
frem contracting out of th's section or in 
other- words entering into en agreement 
that if the lessee isto be ejected he may 
be ejected unconditionally and independ- 
ently of the provisions of this section. In 
thy opinion, the answer to this question 
must be in the negative. The words “any 
terms agreed on between him and bis 
tenant” which’ occur in a, 179, are very 
wide and'show that the parties toa mukar- 
rari leage-to which that section applies 
can contract not only out of gs. 10, 65 
and 178 as was held in 8. A. No 388 
of 1938 Muhammad Hasan v, Baidyanath 
Sahay (2), but- salso s. 155 of the Bengal 
Ten: Acts. As was pointed out by 
Agarwala, J., if:tho provisions of 6. 155, 
are examined, it will be found that the 
tight of ejectment which the landlord may 
have, is qualified by them in two particu 
lars: first, the landlordis required to give 
& notice in ‘the prescribed form specifying 
thè- breach of contract ; and, secondly, the 
landlord’ is compelled: to accept compensas 
tion-in lieu of forfeiture in the event of 
tenants choosing to pay such compensation. 
But, as has already been pointed out, there 
18 nothing ins, 179 to prevent the lande 
lord from entering into a contract with the 
lessee to the effect that the right of eject- 
ment which he shall have under the agres- 
ment shall - not be subject to any such 
qualifications as are imposed by s. 155. 


ı The next question to be considered is 
‘whether there is any such contract in the 
mukarrart lease upon. which the title of 
thé.defendants is based. In my opinion 
tha relevant clause in this document, which 
hàs, slready: been referred to, gives the 
landlord an absolute and unqualified right 
Of reentry. This is clear fr m the use of 
the 6xpression “on their own suthority” and 
also by the provisicn that no objection to 
the npn of Te-entry shall be entertained if 
any objection is put forward by the lessee 
or his ‘heirs. The Vernacular expression 
which has been translated to mean “on 
their own authority” is Ba-tkhtiarekhud. 
In my view, the use of tbis expression 
“makes it.clear that the right of reentry 
which the landlord was entitled to exercise 
pnder; the: lease was subject.to none of the 
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qualifications laid down in the Bihar Ten.. 


Act. me 

It was lastly contended by the learned 
Advocates for the appellants that the. 
appellants are in any event entitled to 2 
relief under s. 114 of the T. P. Act. This! 
section runs as follows : — we 

“Where a lease of immovable property has -deter-..: 
mined by forfeiture for non payment of rent, and, 
the lessor sues to eject the lessee, if, at the hearing a 
of the suit, the lessee pays or tenders to the lessor 
the rent in arrear, together with interest thereon and. | 
his full costs of the suit, or gives such security’ ad 
the Court thinks sufficient for making such- pay- | 


ment within fifteen days, the Court may, in Yeu “of, N 
making a decree for éjectment, pass an order Tes," 
lieving the lessee against the forfeiture ; and there- . 
upon the leases, shall hold the property. leased .as if 
the forfeiture had not occurred.” : 


The lower Appellate Oourt has, in. its’. 
judgment, clearly shown that's. 114, can- 
be-of no avail’ to the appellants, because - 
the conditions laid down in this section’ 
have not been fulfilled in the present case. 
But apart from that fact it is quite plain 
that neither 6 114; nor the principle under- 
lyiog .it-can be applied to tke present 
case. Bection 114, is -not applicable * 
because tkis case is not governed by- 
the T. P. Act but by the Bihar Ten. 
Act. Asto the principle underlying that, 
section, it is enough to point out, first, that: 
this principle is also embodied in s, 155. 
of the Bihar Ten. Act which is virtually: - 
a counterspait of s, 114 of the T. Pi, 
Aot; and secondly, that if the Act itself’ 
which contains this provision enables 
the-tenant to contract himself out of the 
concession available to’ him ander it, there 
can be no further room for thé application 
of any equitable principle. cancers i 

In my opinion, the case was correctly 
decided by Agarwala, J. and I would dise., 
miss this appeal with costs. 


Harries, C. J.— I agree. se: 
8, Appeal dismissed,’ V- 
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OUDH CHIEF COURT . 


Execution of Decree Appeal No, 48 of 1937 


. November. 21, 1939 ; 
Taromas, O, J. AND RADHA KRISANA, J. 
GOMTI AND OTEERS— JUDGMENT-DEBTORS -~ 
i — Å PPELLANTS i 


versus l 
JUGAL KISHORE—DEORER- HOLDER 


— RBEPONDENT WAS 

U. P. Encumbered Betates Act (XXV of 1934), 
for execu- 
t in Bengal--Subsequent.application by 
t-debtor under's, 4 forwarded under s. 6=- 


spending in Court in Bengal, if can. be- 
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atayed—Word “other execution process," meanin 
of—Decree under s, 14—E fect of. 

It is clear from O. KAT, rr. 5 and 6, Civil Pro- 
cedure Code, that the ‘proceedings in connection 
with an application for transfer of the deores start 
with an application for transfer tothe Court which 
passed the decree and : end when that Court has 
complied with the requirements of r. R. of O. XXI. 
Thereafter no proceeding remains pending in that 
Court. It may be that: the execution Court does 
not on an order of transfer lose its jurisdiction 
over the execution proceedings for certain purposes 
but ‘itis very different: from saying that the execu- 
tion proceedings remain pending in that Court, 
Hence where the jadgment-debtor makes an ap- 
plicagion undergs. 4, U. P. Encombered Estates Act, 
after the decree is trandferred for execution by the 
fourt at Unao in Oudh which passed the decree 
to the Court at Oomilla in Bengal and an order 
has been made by the Collector under 8. 6 of that 
Act, there are no proceedings pending at the date 
of - the order under s. 6 in the Court at Unao 
and cl. (a) of a. 7 (1) does not apply to the case. 
and the execution proceedinga pending in the Court 
ab Comilla cannot be stayed. 109 Ind. Cas. 417 (1) 
and 123 Ind. Oas, 881 (5), discussed and distinguished. 
[p: 282, cols. 1 & 2; p. 283, cols. 1 & 2.] 

A mere order of transferring a decree is not issu- 
ing a process for the lexecution thereof, and the 
words “ other execution ' process" used in the latter 
pt of ol. (a) ofs.7 (1) of the U. P. Enoumbered 

states Act do notrefer'to and cannot cover an order 
transferring the decree for execution to another 
Court. [p. 263, col 2.) : 

When a decree under s. 14 of the U. P. Encum- 
bered Estates Act, is passed, then by virtue ofa 18 
of the Act the effect ofthe decree passed by the 
Special Judge would be to extinguish the pre- 
viously existing rights of the decree-holder-creditor. 
These rights will be substituted by the decree of 
the ‘Special Judge. [p. 284, col. 1.) _ 

Ex. D. A, against the order of the Oivil 
Judge, Unao, dated September 3, 1937. 


Messrs. Haidar Husain and H. H. Zaidi, 
for the Applicants. : 
Mr, M. Wasim, for the Opposite Party. 


Judgment.—This is an execution of 
decree appeal on behalf of the judgment- 
debtors against whom the respondent at 
present holds a decree, which he obtained 
under. O. XXXIV, r. 6, of the Code of Civil 
Procedure. This decree was passed some 
time in November, 1925, The judgment- 
debtors have some property situated in the 
District of Trippera; Bengal. In 1933 the 
decree-bolder -applied in the Court 'of the 
Oivil Judge, then ‘Subordinate Judge, of 
Unao for transfer of his decree to the Court 
of the Subordinate! Judge of Comilla in 
Bengal for execution. The decree was 
therefore sent for execution tothat Oourt 
and the execution! thereof is pending 
there, ‘ 1 h 

‘In October, 1936, the judgment-debtors 
made an application under s. 4 of the U. P, 
Encumbered Estates Act before. . the 
Collector of. : Unao. requesting -that the 
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provisions of that Act be applied to them: 
The Collector of Unao forwarded the 
application to the Special Judge of Unao 
and proceedings before the learned Special 
Judge are still pending. | 
On July 24, 1937, the judgment-debtors 
applied in'the Oourt of the Oivil Judge at 
Unao, i.e, the: Oourt which passed the 
decree in favour of the respondent-decreee 
holder praying that by virtue of s.-7 of the 
U. P. Encumbered Estates:Act, the exeous 
tion proceedings going on in the Court of 
the First Subordinate Judge at Comillaj- 
District Trippera be ordered to bestayed;- 
The Court on July 27, 1937, passed an er- 
parte order staying execution prcceedings, 
On August 3, 1937, the decree-holder 
applied fcr setting aside the ex parte order 
of stay on the ground that the Oourt of -the 
First Subordinate Judge of Oomilla was 
situated outside the -United Provinces and 
the execution proceedings pending in ‘that 
Court could not be stayed under the -provi- 
sions of 6,7 of the U. P. Encumbered 
Estates Act. This application of the 
decree-holder was allowed and the order of 
stay passed on July- 27, 1937, was vacated. 
The judgmentedebtors have- come up in 
appeal to this Court against the order of 
the learned Oivil Judge of Unao, dated 
September 3, 1937, cancelling the order of 
stay of execution proceedings. : 
The learaed Oounsel for the appellants 
has argued that the provisions of s. 7 of the 
U.- P. Encumbered Estates - Act are fully 
applicable and they are entitled to obtain 
an order staying-further execution proceede 
ings in respect of the decree in favour 
of the decree-holder on two grounds, 
nemely:— 
(1): That the execution proceedings 
originating in the decree-holder’s applica» 
tion for transfer of the decree for execution 
to the Court in Bengal are still pending in 
the Unao Court which passed the deeree and 
will terminate- when the Bengal Oourt 
certifies to that Court the result of the 
execution under s. 41 of the Code of Civil 
Procedure. These proceedings must be 
stayed under the first part of s.7 (1) (a) 
resulting in the wilhdrawal of the decree 
from the'Court in Bengal by the execution 
Court at Unao in the United Provinces. 
(2) That the order passed by the Unao 
Qourt transferring the decree. for execution 
to the Bengal Court was an execution 
process within the meaning of that expres» 
sion in the latter part of s..7 (1) (a). of the 
U, P.:Encambeéred Estates an and as such, 
it became null and void and the ‘decree 
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must be recalled from the Court to which it 
- was sent for execution, 

In support- of his argument the learned 
Counsel for the appellant has contended 
that the Oourt does not become funoius 
‘officio between the time when it transfers 
the decree for execution to another. Court 
and the date of certificate under s. 41 of-the 
Oode of Civil Procedure and that Court 
still: retains jurisdiction over execution 
proceedings. He. has placed reliance for 
this contention upon Jang Bahadur v. 
Bank.of Upper India, Lucknow, (L, R.55 I, 
A, p. 227=5 O. W.N, 9502 (1), Seth Shapurji 
Nanabhai v. Shankar Dat Dube (I. L. R. 
17 Allahabid 431) (2),. Srihary Mondal v. 

. Murari Chowdhury, (L.L. R. 13 Calcutta 
257) (3),Swaminatha Ayyarv. Vaidyanatha 
Sastri, (I. L. :R. 23 Madras, 466) (4) and 
Balkrishna v. Debi Prasad and others, 
(7- O. W. N. 363) (5). He has further 
referred to Lang v, Jaswanti Lal, (L.L R. 
50 Bombay 439) (6) in support of his conten- 
tion that the Court which passed the decree 
has.power to withdraw tae decree at any 
time from the OUoart to which the decree-has 
been.transferred for execution. i 

We find ourselves unable to agree with 
the. contentions of the learned Oounsel for 
the appellants.” In our opinion the case 
does not fall either under the first or the 
second part ofs..7 (1) (a) of the U. P. 
Encumbered Estates Act. 
` .Bection 39 of the Oode of Civil Procedure 

` lays: down cases in which the Oourt which 
passed the decree may sead it for execution 
to another Oourt.. Order XXI, 1r. 5 and 6 
of the Code of Civil Procedure provide for 
the mods and procedure of transfer.of the 
decree. Itis clear from these provisions 

| that the -proceedings.in connection with an 
application -for transfer of the decree start 
with an application for transfer to the 

. Court which. passed the decree and. end 

‘when. that Court -has. complied with the 

‘ requirements of r: 6 of .O, XXI. T'here sfier 
no proceeding remains. pending inz that 
Court. It-may be that the execution Oourt 
does not on. an order of transfer lose. its 

` jurisdiction over the execution preceeding 

- gor certain purposes but it is very differ- 

”.. (1) 55 I A227; 109 Ind. Oas. 417; 5O WN 502; 
A I R 1928 PO 162. 32 OW N 790; 26 ALJ 681; 
48 ÖLJ 33; 28 L W 25; 8 Lack. 314; 30 Bom. L 
1373% 55 M LJ 515; (1928) M W-N 863 (P O). 

+ (3)-17 A 431; AWN 1695, 74. 

3) 13 0 257. . i 

2 98 M 466. 

i N 70 W N 363; 123 Ind. Cas. 881; Ind. Rul. 
(1930) Oudh 177; A IR 1930 Oudh 305. 

(6) 50 B 439; 94 Ind. Oas, 146; 28 Bom, L R 381; A I 

_ E1926 Bom. 271, _ NGA 
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ent from saying that the execution proceed-' 
ings remain pending in that Oourt. The’ 
cases cited by the learnéd Covuneel for the. 
appellant mentioned above do not lend. any: 
support to the particular argument addressed‘ 
before us. oe Wi - 
. In Jang Bahadur v. Bankof Upper India, 
Lucknow (5 O. W. N. 502) (1) the facts were 
that the Oourtof the Subordinate Judge of: 
Lucknow passed a decree absolute for sale 
on a mortgage in favour of the Bank of the 
Upper India, Lucknow, against Raja Durga 
Prasad, the father of Jang “Bahadur, 
appellant. Some property sought to be 
sold was situated'‘in the District of Hardoi.. 
The Subordinate Judge of Lucknow- sent 
the decree for execution to the Oourt of.the 
Subordinate Judge of Hardoi ‘under s. 39 of 
the Code of Civil Procedure and execution, 
proceedings started in that Gourt.. Raja 
Durga Prasad then died during the pendency 
of the execution proceedings in the Hardoi. 
Court. The decree-holder then filed an 
application in the Hardoi Court praying 
that Jang. Bahadur’s name be brought on 
the record as -the representative of Raja 
Durga Prasad, the judgment-debtor. This 
substitution was allowed by the Hardoi 
Oourt. After the execution proceedings 
had gone on in the Hardoi Court for several 
years Jang Bahadur made an application 
before the Sale Officer at Hardoi that the 
sale proceedings were illegal and without 
jurisdiction inasmuch as the decree-holder 
did not get his name entered in the decree 
in accordance with the provisions of s. 50 of 
the Code of Civil Procedure. ~ Lo 
The Sale Officer referred the matter tothe 
Subordinate Judge of Hardoi who rejected 
Jang Bahadur's application. The orderof 
the Subordinate Judge of Hardoi was 
upheld by the Court: of the Judicial 
Commissioner of Oudh. Jang Bahadur 
went up in appeal to their Lordships of the 
Judicial Oommittee. -Their Lordships dis- 
missed the appeal. The argument: before 
their Lordships in the Privy. Council was 
that in view of s.50of'the Oode of Civil 
Procedure. the - Lucknow Court alone -was 
competent to make the order of substitution. 
Their Lordships in their judgment observed 
that.the words “which. passed) it” did not 
find place in the corresponding section; viz., 
8. 208 of the Oode of Givil .Procedure, 1859, 
but were inserted im s, 232 of.the Code.of 
1877 and were continued in s. 232 of the 
Oode of 1882. and 8, 50 of fthe Code of 1908. 
In their Lordships’ view the effect of -the 


‘introduction.of these words was merely to 
lay down a rale of procedure- as to -which 


= 
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of the two Courts, è. e. the Court which passed 
the decree or the Court to which the decree 
had been. transferred for execution, -an 


application for substitution should be made - 


and the non-compliance with euch procedure. 
wasa defect which might be waived, “In: 
the circumstances of the case their Lord: 
ships held that it was not open to Jang.. 


Bahadur after a lapse of long time to'turn 
round and challenge the legality of the” 


substitution proceedings, -In the course of 
“their judgment their Lordships examined . 
6.°39 of the Civil Procedure Code and 
observed tbat on such transfer of the decree 
.the Court transferring the decree does not 
altogether lose seisin of the decree and 
that the Court of transfer obtains. jurisdic- 
tion to deal with that particular execution 
. proceeding and retains such jurisdiction 
until such execution is withdrawa or stayed 
or until it certifies tothe Court which passed 
the decree either that the decree has been 
executed or if it fails to execute the decree, 
the circumstances attending such failure. 
This decision does not support in any 
manner the contention of the learned 
Counsel for the appellants that the execu- 
tion proceedings remained pending in the 
Court which passed the decree inspite of the 
fact that the decree had been transferred to 
another Court for execution. 
In Balkrishna v, Debt Prasad and others, 
(7 O. W. N. 363) (5) a Bench of this Court 
held that there is nothing to debar a Court 
which passes a decree from deciding any 
matters which may arise in execution quite 
apart from attachment or sale of property. 
This decision again is a decision which 
defines the respective limits of the jurisdic- 
tion of the Court which passed a decree 
and the Court to which the decree had been 
transferred for execution, but is of nohelp 
in determining the question involved in the 
. present case, 
The other cases need not be considered, 
The same criticism apply to them. 
We areof opinion that there were no 


proceedings pending at the date of theorder ~ 


under s. 6 of the. U. P. Encumbered Estates 
Act in the Oourt at Unao and the first 
part of ol. (a) of s. 7 (1) does not apply. 

As regards the second contention that the 
order transferring the decree by the Unao 
Court isan execution process and was ip 
force at the date of the order under s. 6 of 
the Encumbered Estates Act, we are of 
opinion that it has no force, In our opinion, 
the words “other execution process” refer 
to processes analogous to attachment of 
property, such as warrant of arrest, order 
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for sale of property, eto. A perusal of the 
rules of O. XXI of the Code ‘of Oivil 
Procedure will show that that Order deals ` 
with several stages during tha course of 
execution of a decree. Rules 1 and 2 deal 
with ...the question of payment under 
decree. Rules -3 to 9 deal with transfer of 
decree. to another Court. Rules 10 to23 
deal with the form of an application for 
execution, the persons entitled to execute 
and the procedure in cases of’ Gross-decrees’ 
and of cross claims under the same decree, 
etc. Rule 24 and rules onwards deal with 
the mode of execution and in this stage it 
becomes necessary for the Oourt executing 
the, decree to issue certain pocesses, such 
as processes for arrest, detention in the, 
civil prison of the judgment-debtor, attache 
ment of property, order for sale, etc. We 
consider that it is this stage in the execu- 
tion of a decree when processes for execution 
are issued, The heading just, before r. 24 
is “process for execution”r, 24 (1).reads as 
slows = | Fa E W 
kn reliminary measures (if any) requ 
b Mabe rules have been ek Tihe kran 
unless it sees cause to the contrary, issue its 
process for the execution of the decree". 

The language of this clause clearly 
indicates that the stage in the course of 
execution contemplated by rr, 1 to 23 is 
only a preliminary stage, and after the 
preliminary measures required by rr. 1 to 
93 have been taken, the Court is required 
to issue its process for the execution of the 
decree, The procedure for, an application 
for transfer of a decree is a, preliminary 
measure, required to be taken before the 
processes for execution are issued, A mere 
order of transferring a decree is not issuing 
a process for the execution thereof, and in 
our opinion the words “other execution 
process” used in the latter part of the 
clause of the Encumbered - Estates Act 
under consideration- donot refer to and 
cannot cover and order transferring the 
decree for execution to another Court. 


We are, therefore, of opinion thats. 7 (1) 
(a) of the U. P. fincumbered Estates Act 
has no application to the present case and 
the execution proceedings pending in the 
Court of the First Subordinate Judge of 
Comilla cannot be stayed. d 


It has to be noted that the decree-holder 
has presented his written-statement claim- 
ing the decretal amount ainst the 
appellants under s 9 of the U. P. 
Encumbered Estates Act, and the learned 
Counsel for the appellants has pointed out 
that if the execution proceedings carried 
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on-inthe Oourt of the First Subordinate 
Judge. Comilla, are not staved, a very 
anomalous position will arise - 
while the decree-holder will te reiping the 
fruit cf bis execution in the Bengal Court, 
he will” also be getting a decree on, his 
claim under the U. P. Kncumbered Estates 
Acts. In our opinion the consideration of 
this question is premature. It will be for 
the learned Special Judge, when examin- 
ing- the claim of.the decree-holder and 
dete1mining-the amount of debt due to‘him 
under 8.:14. to see that the decree-holder 
does nct get any amount twice- over, When 
8 decree under s. 14 of the U. P. 
Encumbered Estates At is passed, then by 
Virtue of 8.18 of the Act the effect of -the 
decree passed by the Special Judge would 
be to’ extinguish the previously existing 
rights,of the respondent. These rights of 
the respondent will be substituted by the 
decree: of the Special Judge and the 
decretal amount shall have to be recovered 
in. the manner and to the estent precribed 
by: the provisions ofthe U. P. Eacumbered 
Estates Act. - ' i oS 

The ' judgment-debtor-appellants may 
after a decree is pas:ed by the Special 
Judge be entitled to raise the question that 
after the passing of that decree no further 
execution in’ the Court of the First 
Subordinate Judge of Comilla can go on 
but this question does not arise in the 
present case and we express no opinion on 


that point. ; 
The result is that the appeal fails and is 
dismissed with costs. 
"Be: Appeal dismissed, ` 


PATNA HIGH COURT 
Appeal No. 275 of 1938 . 
February 10, 1939 


i Wort, J. 
JADUNANDAN DAS AND ANoTaBR— 
PLaIntivps— APPELLANTS 

a versus ` 
Musammat MAHO AND CTHERS— DEFAN DANTS 
_'. —HABPONDENTS 
_ Evidence Act (I of 1872), s. 93—Oral agreement 
modifying registered contract of lease, is inadmis- 
sible—Transfer of Property Act (IV of 1882), 
s8. . 106, 108—Month to month lease—Lesses allowed 
to construct building—Lessor, if can claim démoli- 
tion—His remedy—Jotint lease -One co-lessor alone 
cannot enforce covenant. 

. Subsequent oral agreement modifying a previous 
contract of a month to month lease which -is re- 
gist , ia not admissible in evidence. - 

” Whëre'in .case of such a month to month lease, 
“lessee is allowed-to ‘construct: -a-building- on the 
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land leased, it is. unjust for the lessor to claim 
the structure to be demolished. He should give the 
lessee a notice to quit. “ig 

Where a co-proprietor alone sues to enforce & 
covenant of lease but the other co-proprietor who 
though does not decline to join as co-plaintift ° is 
impleaded as co-defendant with the lessee, and 
comes forward with the latter in establishing an 
oral agreement made by the lesase with hie father 
which modifies the lease, in the circumstances one 
of the joint lessora or lessees cannot enforce ‘the 
covenants of the lease. T. M Fairclough and Sons 
Limited v. Berliner (3), relied on. : 


A. from the appellate decree of the 
Sub-Judge, Purnea, dated December bl, 
1937. ° 3 


Mr. J. M. Ghosh, for the Appellants. | 
Mr, R. S. Chatterjee, for the Respondents: 


Judgment.—This appeal by the plainte 
iff arises out of an action in which he 
claimed a declaration that the defend- 
ant first party had no right to build perma: 
nent walls on the ian in suit, and also 
prayed fcr a mandatory injunction calling 
up.n him to demolish the objectionable 
buildings. The defence to the action was 
that as far back as 1928 when the thatched 
buildings had been destroyed by fire thé 
interested defendants approached the 
plaintifs’ father and he agreed that the 
defendants could re-build by constructing 
what is ordinarily known in this country 
as pucca buildings. The trial Court came 
to the conclusion that the agreement had 
not been proved but disallowed the plainte 
iffs’ claim as regards certain. roome bub 
ordered the demolition of the wall. It 
appears that the reason why there was no 
order as regards the rooms was that'no 
claim had been included in the plaint 
with regard to them. The Appellate Court 
allowed the appeal coming to the conclusion 
that the agreement put forward by the 
defendants had been established. In this 
Court for the first time itis contended that 
it was not open to the defendant to prove 
the agreement of 1823 as it was contrary 
to the provisions of s. ¥2, Proviso (4), 
Evi Act, Section 92 prohibits the proof 
of an oral agreement ia variation’ of 
& written agreement, but the Proviso allows 
for the proof of ‘any distinct subsequent 
oral agreement to rescind or modify any 
such contract, grant or disposition of prop= 
erty,” and there is an exception tagged on 
to tbe Proviso that if such “contract, grant 
or disposition of property is by law 
Tequired to be in writing, or has been 
registered according to the law in force,” 
then the Proviso dces not apply. It seems 
to me quite clearly that it is: necéssary 


1946 


| 

to decide whether the expression “or has 
been registered" refers to ‘the. fact of 
registration and not to the requirement of 
law and therefore, being an agreement 
although by law nct required to be in 
writing but has been registered, and not 
an agreement to rescind or modify such 
contract, is inadmissible in evidence. ‘The 
question therefore to be determined in the 
first place is whether the agreement proved 
by the defendant was an agreement to 
rescind or modify a contract, 

Before dealing with that point, I would 
refer to another questi-n which arose dur- 
ing the course of the argument and that 
relatce to the form of the lease. It appears 
that the plaintiff proved no patta, called 
for no patta from the defendant, nor 
did the defendant produce it, nor is there 
any indication in the record of the case 
that any such patia exists Therefore the 
lease was ineffective in law by reason of 
the decision of this Court in Ramkrishna 
Jha v. Jainandan Jha (1) it it is to be 
construed as a lease for a year or more 
than a year. If that be so, it is obvious 
that the plaintiff cannot prove the coven- 
ant to build a thatched house only. I have 
had the kabuliyat translated, and in my 
opinion, the lease must be construed ‘as 
B “lease from month to month under 
s. 106, T. P. Act, determinable on fifteen 
days’ notice and not as suggested deter- 
minable at will. Any suggestion made by 
the defendants therefore that they have 
got a permanent lease is disposed by their 
Lordships of the Judicial Committee in 
G. H. ©. Arif v. Jadunath Majumdar 
Bahadur (2) and the subsequent decision 
of this Oourt with regard to the matter. 
That being so, it is quite clear that the 
plaintiff was entitled to establish or prove 
the covenant in the agreement or kabuliyat 
which was adduced in evidence in the 
case. ` That aspect of the case has certainly 
an important bearing upon the relief which 
the plaintiff claimed with which I shall 
deal in a moment; in the meantime it is 
necessary for me to decide whether this 
is a case which the defendant attempted 
to prove an agreement to rescind or modify 
any such’ contract, I must’ say I find 
considerable ‘difficulty in coming to a 
conclusion with regard to, the matter. It 
(1) 16 PL T 451; 157 Ind, Oas. 98; AI R 1935 
Pat. 291; 14 Pat. 672; 1 B R 715;9 R P 90(F B), 

(2) A I R 1931 PO 79; 181 Ind. Uas. 762; 60 M L 
3-538; 33 L W 586; 530 L'J 359; 850 W N 550; 
15 R D 354,80 W: N 739; (1931) MW UN 480; Ind. 


Rul. (1931) P.O 154; 88 Bom, L R 913; 58 O 1235; 58 
IA 91 (PO) TENG 
A . , ; 
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might be said that the so-called agreement 
which the defendant proved was an attempt 
to prove the case which excused him fr-m 
what prima facie was a breach of contract; 
in other words, in proving his agreement 
he might have been understood to say: 
“Yes, I have broken the terms of my 
agreement but my reason for doing so 
was the arrangement made by you that 
I should be allowed to do so.” Whatever 
else may be said about the case, it seems 
to me to be very unjust on the part of the 
plaintiff in this case, the facts being what 
they are: the father having agreed to 
allow him to re-build a more gubstantial 
building than that which existed on the 
land before and one of the sons now com- 
ing forward and trying to ignore the 
arrangement made by the father. 

The only question that remains is whee 
ther it is an agreement which modifies 
such a contract. With very considerable 
hesitation I come to the conclusion that 
it does modify the contract and therefore 
in that sense was not admissible in 
evidence. But that does not dispose of 
the case, The plaintiff, as I -have said, 
was among many, joint proprietors and he 
alone sued as plaintiff. It is not a case 
in which the plaintiff being ‘one joint 
proprietors sues for a sum of money and 
his co-proprietor declines to join as a 
plaintiff and the plaintiff suing claims the 
fall amount, but a case in: which. the 
co-proprietor of the plaintiff whois dae of 
the defendants comes forward to support 
the defendants in proof of the agreement 
which the Judge in the Court below allowed 
the defendants to establish.. That can 
only be construed as meaning that the 
co-proprietor who is on the side of the 
defendants is nol: enforcing the contract 
ccntained in the kabuliyat. ‘In those 
circumstances it seems to me that the 
matter is covered by the decision that 
one of two jcint lessors or lessees cannot 
enforce ccVvenants of the lease. There are 
a number of decisions in India , but I 
refer to the decision in T. M. Fairclough 
and Sons, Limited'v. Berliner (3). It`is 
true that in that case’ Maugham, J, was 
construing the Law of Property Act of 
1925 in England in which the word ‘lease’ 
was used, but that is immaterial “ag it 
was declaratory of the. common. law and 
the question that arose was whether. the 
lessee being entitled to_ relief against 
forfeiture out of a number ‘of’ lessees 

3), (1931) 1 Oh. D 60; 100 L J Oh, 303244 LS 
aes 708; 41 T LRS Se 
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wonld be entitled to such relief in the 
absence of a joint claim by his joint 
lessess, and it was held that he was not. 
‘It was contended. by Mr, Ohatterjee on 
behalf of the respondents in this case that 
in the circumstances the plaintiff cannot 
enforce the term of the sgreement relating 
to the erection of a thatched houre. I 
think tke ‘contention is right. There 
ia’ another aspect of the case which I 
have already stated at the commencement 
of my judgment, and that is that on the 
true construction of the kabuliyat it can 
be construed that only a lease from month 
to month Was granted under s. 108. It 
..Beems therefore unjust in the circumstsnces 
- that the plaintiff claimed that the structure 
, to which he objected . should be demolished; 
he should give the defendant a notice to 
-- quit. In my judgment the appeal fails 
, and the action should be dismissed with 
Costs. . : 
D. f 
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. Appeal dismissed. 
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. CALCUTTA HIGH COURT 

idles Special Bench 

Application forf{precees ‘for contempt of 
Court in F, A. No, 1 of 1937 

su '  . December 2,1938 
4¢@csTBLLo, Biswas’ AND Lopes, JJ. 

` Srimatti BIBHABATI DEVI AND orazes— 
‘a, eri DEPHNDANTS— APPELLANTS 


tata 


sa heh veraus ioc sy 
KUMAR RAMENDRA NARAYAN ROY, 

> cy, PLAINTIFF AND, ANOTHER, DBvgNDENT— 

< ka is RESPONDENTS : 

| * Contempt of Oourt— Publication of pamphlet during 
«a pendency of proceedings, when amounts to contempt 

ra Oourt. ° . 

ey Ti phlot published during the pendency of pro- 

-^ ceedings is contempt of Court; if (1) it assumes the 

A truth of certain facts which are connected directly or 

. indirectly with the matters under consideration and 

“. awaiting decision inthe appeal itself, (2) the doca- 
‘ ment contains reflections of the gravest possible nature 
- upon the conduct and the character of certain of the 
v, persons in the appeal, and (3) the pamphlet purports to 

> apredict’ that the appellants will be or are likely to be 

< “mugag in the appeal and adds the comment in 

A effedt that‘if they are successful, law and justice will 

“tibae dafeated. “St. James Bvening , Post Case : Roach 
. ¥. Garvan (1) and-Tichborne v. Tichborne (2), relied 


Mr. Phant Bhusan Chakravartt; for the _ 


> Petitioner. 


` Mr. Sarat Chandra Janah, for Nagendra 


Nath Das. 

‘ Costello, J.—Thisis an application made 
„on behalf of Bibhabati Debi who is one of 

the appellants-in-the appeal now pending 

before this Court or rather not only pending 
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but proceeding day by day before this 
Court. The application is also supported 
byor on behalf of the respondenis in the 
appealand in effect, therefore, itis a joint 
application by the principal parties in the 
appeal. We were asked to issue a rule ~ 
calling upon one Nagendra Nath Das to: 
show cause why he should not be dealt - 
with by the Oourt for acontempt constitut- 
ed by or contained in a pamphlet printed 
in the Bengali language, the title of which. 
rendered into English is ‘Fight between 
the Rani and the Sannyasi (new series).’ 
The pamphlet relates to what is commonly 
called the Bhowal raj case and upon the 
outside page or cover of the pamphlet there: 
appears & portrait of the plaintiff in that. 
cage in the dress of the Second Kumar of 
Bhowal. That portrait is one of the actual 
exhibits in the case being Ex. 58. The 
pamphlet is, beyond all question, defama- 
tory both of Bibhabati Debi and her 
brother Satya; I think 1 should not be 
overstating the matter to say that it is 
both disgraceful and dastardly. Our task. 
in adjudicating on this matteris rendered 
easier from one point of view by the fact 
that Nagendra Nath Das is not only him- 
self present in Court but is represented by - 
an Advocate, Mr. Janah, and Mr. Janah 
stated at the outset of the hearing that his 
client pleaded guilty ‘to the charge brought 
against him in these ‘proceedings. He ` 
clearly and? frankly admitted on behalf of 
the respohdent that the pamphlet complained 
of is undoubtedly a contempt of Oourt. 
We have therefore not to consider in any 
detail the contents of this document which 
may be described as being in the highest 
degree scurrilous and contemptible, If, 
however, this publication had merely 
amounted to a libel upon Bibhabati and her ° 
brother Satya, it might have been possible 
to argue that’ it was not a matter which’ 
could be dealt with in proceedings for 
contempt of Oourt and that the persons 
aggrieved ought to be left to pursue the 
appropriate remedy in another place. But 
this publication contains statements and ` 
inuendoes which undoubtedly transcend the 


| character of a libel only. Mr. Chucker- : 


putty, to whom we are indebted for his very 
clear and able argument before us, cone 
tended, and in ovr opinion rightly, that this 
pamphlet comes within-the definition of 
“contempt of Court” on three grounds. 
First of all, it assumes the truth of certain - 
facts which are connected directly or 
indirectly with the matters under considera- 
tion and awaiting decision in the sppeal 
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itself. Secondly, the document contains 
Tetections of | the gravest possible nature 
upon the conduct and the character of 
certain of the persons in the appeal, viz. 
.' Bibhabati Debi hereslf and her biother 

Satya who, though not technically a party 

is.a person whose name figures very largely 

throughout the proceedings. Lastly, the 

Pamphlet purports to predict that the ap- 

pellants will be or are likely to be successful 

in the appeal! and adds the comment in 

effect that if they are successful, law and 

justice will be defeated. These are the 
* points put forward by Mr, Obuckerbutty, 

We have been taken throogh the pamph- 

let and we have considered it- carefully 

from the beginning to the end and we have 


- no doubt whatever that the first part of-it - 


and the last ;part.of it, that isto Bay, the 
part. which js' in, a sort of doggerel verse 


and the part which is in the blank verse- 


. both contain statements which entirely 
justify the propositions put forward by Mr. 
Obuckerbutty., We are of opinion that this 
matter falls withia the:-ambit of the classic 
‘definition of contempt of: Oourt” which is 
contained inthe judgment of Lord Hard- 

. wick (who was then the Lord Chancellor of 
of England) in St. James Evening Post Case: 
Roach v. Garran -(1) decided in: the 

. year 1742, The. passage is this : 

“There are, three different sorts contempt; one 
kind of contempt is seandalising thé Court een 
There may be likewise a'contempt of this Court 

’ in abusing partiewho are concerned in causes here, 
There may be algo a ‘contempt of ‘this Court in 
Prejudicing mankind- against persons.before the 
cause is heard.” | | - A 

And then: follows this pregnant observa- 
tion: f : 

“There cannot be anything of greater consequence 
than to keep the ‘streams of justice clear and pure, 
that parties may, proceed with safety both to them- 
selves and their characters.” 
< -Those observations of the learned and 
noble “lord. find a place in some of the 

- -judgments given in cases of contempt of 
Oourt decided" subsequently, notably. in 

‘Tichborne v. Tichborne (2) where Vice- 

‘Chancellor Stuart, after citing the passage 

‘to.which I have referred, came to the conclu- 

- sion that by a publication comnenting.on.the 


position of the claimant in the‘well-knogn - 


‘Tichborne case (2) there had been a con- 
tempt of Oourt. I desire to say that we 
‘are not in this present proceeding. concerned 
with the dignity or prestige ofthe Court 
itself, The publication of the pamphlet 
now complained of can bave and will have 
| h ua 3 Atk; 469; 26 E R683. ` 7 

ae 1870) 39 L J Oh,-398; 33 L T 55; 18 W R 
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na possible influence upon the proceedings 
or the decision: in the appeal. But what 
We are concerned with is to take measures 
to stop, as far as possible, attacks 
upon the parties to legal proceed- 
ings and to: prevent irresponsible and 
scandalous comments on Proceedings pend- 
ing before a Court of law. S 

Mr. Janah having stated that his client 
pleaded guilty to haying committed a cone 
tempt of Gourt endeavoured. to urge in 
mitigation of the offence that his client ig 
is a young man of no great educaticn in 
tbat he had only read as far as the seventh 
standard. It appears, however, that 
Nagendra Nath Dasis not only the printer 
and publisher of this offending pamphlet, 
but he is the actual writer of it. The words 
used are his words. If his ability “as a 
poet or rhymester is, not of a very ‘high 
order, ‘that in our opinion is no- reason 
‘whatever why heshould tise such ability as 
he.does:.possess to compose a pamphlet of 
this character. It was brought to our 
knowledge by an admission made 
voluntarily by the.respondent that this is 
not the first time he has indulged in the 
malpractice of publishing scurrilous and 
defamatory: pamphlets or, ab. any rate, 
commentuiies on proceedings pending be- 
forè a Court, He admitted that ‘he has 
published a dockment, apparently more or 
less similar in,¢haracter to the one before 
us, commenting upon. a case now pending 
ina Court at Alipore. , The. offence with 
which we are now dealing therefore is not 
his first offence., Mr.‘Janah further urged 
in mitigatie that the respondent is a 
young man. We ascertained that he has 
reached the age of 30 years and one would 
have thought that that might be teken to 
be an age of some discretion and some come 
monsense when he must have known 
‘Perfectly well that what he was doing was, 


to say,the,Jeast of it, B most improper and 
risky tha af ne eee eRe TOR 
ceedings Mr, Janah cn behalf of his client 
tendered an apology to the Court and 
stated that Nagendra Nath Das would give 
an undertaking to destroy such copies of 
this production as are still in his Possession, 
We should have appreciated that attitude 
better, had he also given an undertaking 
not to repeat an offence of that kind in the 
future. It is perhaps not without some 
significance that no written answer to the 
charge has been put before us and the 
apology was merely a verbal one given, ag 
Ihave stated, ata somewhat late stage of 
the proceedings. -> ia . . 
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, We regard this matter in the gravest 
peesible light and we desire to make these 
‚proceedings an opportunity of letting it to 
jaan publicly and as widely as passible 
that ccmments of this. kind on pending 
proceedings or indeed comments of any 
kind on. pending proceedings will not be 
tolerated, In order to mark our sense of 
gravity of this offence, siter having taken 
into careful consideration all that has been 
urged by Mr. Janah on behalf of his client, 
We are of opinion that we must deal with 
this’-man in a way which will: not only 
punish him personally. but what is even, in 
‘@ sense of greater importance will also deter 
other evilly-minded persons from committe 
ng an offence of this kind in the future. 
‘We,. accordingly, direct that Nagendra 
Nath Das be.committed to civil prison for 
‘a period of three calendar months. He will 
e taken into custody by the Sheriff, We 

fther direct that the copies of the offend- 
ing pamphlet be made over to the Sheriff, 


a De Order accordingly. 


Me less 
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: MADRAS HIGH COURT 
Appeal No,'9;0f 1934 

ee March 22, 193% 
:  Lraog, Q. J, AND Mabuavan NAIR, J. 
:, -\QFFIOIAL RECEIVER, WEST 
oot 5? TANJORE— APPELLANT | 
A Ea versus -t 
u: BAMUDRAVIJAYAN OHETTIAR 
‘a AND: EP Nts i 

5 4 ct 0 ), a. ll— 
a ig al pay ahh to, should be 
on d. 


““Where Ad instrument recites that the donor has 
conveyed properties to the doness on account of 
‘affection, in consideration of service being rendered 
by them to the donor and, because they were the 
onor's only heirs, and with power to enjoy them 
With all rights, the intention of the donor is to 
create. abedlute estate and any subsequent words 
which are repugnant to an absolute title must be 
ignored.. 65 Ind. Oas, 974 (1) and 134 lnd. Cas, 648 
(2), relied on.” | 
. A. against the decree'ofthe Sub-Judge, 
Kumbakonam,.in O. 8. Ne. 28 of 1928, 


' Mr. K. S. Destkan; for the Appellant, 

. Messrs. R. Sundaralingam and E. R. 
Rangaswami ‘Ayyangar, for ihe Respond- 
ènts. 


` Leach, C. J.—The appellant is the 
Official Receiver of West Tanjore District- 
He reptesents ihe estate of one Ramappa 
Chettiar, an insolvent. The suit, out of 
‘Which this appeal -arises was filed by 
Ramappa’s son, Samudravijayan, for a 


OPFIOTAL REORIVER v. BAMUDBavisavaN OnBTtraR (MADR,) 


18510 


declaration that his father has merely-a 
life-interest in certain immovable proper- 
ties and for an injunction restraining the 
appellant from offering for sale more than 
the alleged life-interest. He also sought 
a decree for partition of other properties. 
The properties in respect of -which the 
Plaintiff alleged his father has a life-interest 
are described in Sch, A to the plaint and 
the properties in respect of which parti- - 
tion was sought in Schs. B-and O. The 
suit succeeded so far as it concerned’the 
properties described in Sch. A, but it was 
dismissed so far as it concerned the other — 
properties. The appellant contends that 
the learned Subordinate Judge of 
Kumbakonam who tried the case was wrong 
in holding that Ramappa's interest in the 
A schedule properties was limited to:a 
life-estate. He maintains that Ramappa’s 
interest was thatof an absolute owner. 
The appeal is limited to this question, 
The original owner of the properties waa 
one K. 8, Ramu Ohettiar, who died in 1873, 
leaving a widow. Marudevi Ammal, 
and an adopted son Samudravijayan. The 
adopted son - died in 1897, leaving two sons, 
Ramappa (the father of the plaintiff) and 
Surendranath. They were, the 38th and 
39th defennants in the. appeal. Ramu 
Ohettiar left a will ander which properties 
set out in Sch. A were bequeathed to ‘the 
widow, and if is common, ground that she 
‘acquired an‘rabsolite interest in them. By 
a deed dated March 15, 1912, she gave 
these properties to Ramappa and Barendra- 
nath, and the dispute is with regard to the 
effect of this deed, the material portion of 
which reads as follows : ; 

| “On account of the affection I have towards my 
grandsons aforeaaid—(1) Ramappa Chettiar and (3) 
Surendranath Obhettiar—and-in consideration of 
the service that is being rendered by them to me 
and asonly the said two persons are my proper 
heirs, I have with all my heart and by means of 
this settlement deed given away this day the pro- 
perties described -in Sch. B thereof, to both ‘of 
them: aforesaid, with power .to enjoy them 
with all rights. But from and- out of the 
income from the said properties, [ shall, during 
my life, pay the Government ktst and enjoy the 
balance left, Afterwards both of them shall divide 
off the said properties into two moities as they 
‘please and enjoy the same. After the death of the 
said two persons, their (respective) heirs shall 
succeed thereto. Both of them, individuals numbers 
land 2 shall enjoy the properties described in Sch: B 
aforesaid, without making any alienation thereof 
by way of gift, exchange, sale, etc, The value of 


. the nanja, punja, eto., and house described in 


Sch. B aforesaid is Rs 16,000. To this effect I 
have with all my, heart and bona. fide executed 
this settlement deed. I have delivered two docus 
ments’ as title deeds heréto, This settlement ‘deed 
shall remain with Surendranath Ohettiar of -you," 


1940 


The appellant's 
donor conveyed the suit 


case is that as the 
properties “with 


power to enjoy them with all rights” she, 


created an absolute title in the doneeas 
and any words 
nant to an absolute title must be 
ignored. He relies on a. ll, T. P. 
Act, whish states that where on a transfer 
of property, an interest therein is created 
absolutely in favour. of any person, but 
the terms ofthe transfer direct that such 
interest shall be applied or enjoyed by 
him in a particular manner, he shall be 
entitled to receive and dispose of such 
interest--as if there were no such directions. 


The’ respondent contends that the document ' 


must be looked at. as a whole and says 
that when this is done, it is apparent that 
the intention of the donor was to give to 


Ramappa and Surendranath merely a life-° 
. interest in the properties. He points to, 


g.: 82, Succession Act, and argues that if 
the meaning of any clause ina will is to 
be collected from the entire instrament, 
the same principle must. apply when the 
Court is interpreting a deed of gift. 


entire ..instrament in order to-see- what 
its effect is, the examination 
be carried. out in the light of 


T, P. Act,, when. the instrament is 


examination discloses that the transferor 
has used words creating. an absolute 


interest, these . words must be given. effect - 


to,. notwithstanding that later -words are 
used which restrict the. right of full 
ownership. In the present case the, pros 


pérties were conveyed to Ramappa. and’. 


Surendranath on -account of affection, in 
consideration 
they were the donor's only héirs, and the 
words “with power'to,enjoy them..with all 


rights” can only imply -full: ownership, : 


It is conceded by the respondent that if 


the instrument stopped’ thére, it would ` 


operate to create. an absolute estate . in 
the donees. This being so, it is argu- 
able that by reason of s. 11, T. P. 
Act, anything which comes after should 


be ignored. The words of gift are, how-. 


ever, followed immediately by these. words : 
“But from and out of ths rone from the said 
properties ‘I shall, during my life, pay the Govern- 
ment kist and enjoy the balance.” 
and we consider that they must be read 
in conjunction with the words of gift. 
Reading the document in this way, there 
is a conveyance to Ramappa and 
Surendranath absolutely, subject to the 


E 185-~37 & 38 
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which flow are repug-. 


, must ` 
B. lL 

. . \ one; 
transferring immovable praperty. If the 


of “service” and, because | ; 
' or sell and by another clause the daugters 
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condition that the donor should enjoy the 
income during her life. In other words, she 
reserved to herself a life-interest, This is 
emphasized by the words which comenext: 

“Afterwards both of them shall divide off the 
said properties into two moities as they please 
and enjoy ths same,” 

“Aftetwards” means the donor’s death, 
and on this event the properties are to be 
divided equally between the two donees 
withont any restriction. The respondent 
would have it that the provision against 
alienation which comes later means that 
the donees were to have only a life-interest. 
It appears tous that this provision waè 
inserted in order to prevent the donees 
selling the property during the donor's 
life-time as the sale would deprive her 
of the income, Be that as it may, the 
words prohibiting alienation must be dis- 
regarded because they limit the absolate 
estate which the donor conveyed to the 
donees with effect from her death, I 
should mention that the donor died in 1918, 
and as the result of partition agreements 
between Ramappa and Surendranath the 


cage RS l : ` properties conveyed by the deed were 
While the QOourt must examine. the- 


allotted io Ramappa. 

In Bhaidas Sivdas v. Bai Gulab (1) the 
Judicial Committee had to -consider a will 
left by a Hindu, who appointed his wife 
his executrix, coastituted her the owner 
of his property.and provided that she 
should leave whatever might remain after 
her death to her two daughters “as she liked.” 
By cl.18 of the will he directed his 
widow to defray the expenses of a reli- 
gious object’ out of the rents of the pro~ 
perty left to her, and authorized -her to 
apply the surplus income for ths mainte- 
nance of herself and her daughters. She 
was given'an express power to morigage 


were ta bethe executrices upon her death 
with power to deal with and manage the 


‘ entire property, Their Lordships held that 


the widow took an absolute estate. The 
limitations which followed were not sufi- 
cient todisplace the effect of the clause 
which conatituted her the absolute owner 
of the property. 7 è 

In Saraju Bala Debi v. Jyolismoyee 
Debi (2) which - was also decided by the 


: Aa B 153; 85 Ind. Oas.974; A I R1923 P O 
1 . 


491 Al; 260 WN 129;15 L W 419; 20 AL 
3380; 49M Ld 385; 35 OL J 314; 24 Bom. L R 
B51 (PO). . 

(3) 50 O 142; 184 Ind. Oas. 648;-AIR 1931P 0 

- 68 I A 870: (1931) AL J 55; 350 WN 903; 
34:4 W 51; 8 OWN 044, 33° Bom, L R'1857; 
(1931) M WN 989;'81 ML J 501; Ind, Rul, (1981) 
P O 306; 54 OL J SP O) 
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Privy Council a Hindu executed three 
documents, whereby he conveyed to his 
daughter, her sons, and their sons succes- 
sively and her daughters immovable pro- 
perties subject to a fixed rent with the 
tight to transfer by sale or gift under 
certain conditions. The conditions were: 
(1) The properties were not to pass to the 
heirs of the grantee’s daughters; (2) they 
were notto be transferred by gift except 
to a limited extent for religious purposes, 
and (3) the grantor and his heirs were 
tohave a right of pre-emption in certain 
circumstances. The Privy Council Leld 
that tte grantee took an absolute estate, 
Their Lordships examined the conditions 
and heldthat they were to be disregarded 
as being repugnant restrictions, That is 
the positicn here, There is no doubt that 
it wasthe intention of the donor to convey 
the properties to Ramappa and Surendra- 
nath absolutely and the instrament was 
worded to give effect to this intenticn, 
Therefore, the restriction on alienation 
must be ignored. For the reasons indicat- 


. ed, we are of the opinion that the learned 


trial Judge was wrong in holding that 
Ramappa had merely a life-interest, and 
we allow this appeal. 

: The learned Advocate for the appellant 
hes also contended that the suit was 
bad as notice had not been given in 
accordance with s. 80, Civil P. O. In view 
of our decision on the main question in the 
appeal, it is not necessary to decide whether 
the suit was properly instituted, The 
plaintiff-respondent will pay the appellant's 
costs in this Court and in the Court 


below. The plaintiff-respondent -Will.also . 


pay to the appellant the court-fee which 
the appellant had to pay as the result of 
the suit having been filed in forma paupe- 
Nes, Appeal allowed. 
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8. 17—Creditor or decree-holder, whether uded 
from suing or executing decree — Court of Wards, tf 


under statutory liability to discharge debt or decree 
eren if time-barred — 8. 52, applicability —Words 
“without discharging............... in Chap, IV", meaning, 
of —Contract Act (IX of 1872), s. 25 (3)—Manager of 
Court of Wards, whether agent gene ly or specially 
authorised to pay time barred debt —-Civil Procedure 
Code (Act V of 1903), O. XXIII, r. 8-Manager, Court _ 
of Wards agreeing to pay decree-holder without 
seeing whether decree was aired by time —Decree 
barred by time then—Agreement, if enforceable. z 
Section 21, U, P, Court of Wards Act lays down 
that the time shall not run againstthe decree-holder 
so far as-the execution of the decree is concerned in 
respect of which the creditor has notified hia claim 
during the period mentioned in ol, (3) : i 
Held, that the application for execution was barred 
much before the date when the application under 
8, 4 of the U. P. Encumbered Estates Act was 
made. fp. 292, col. 8.] wg. 
There isno provision in the Court of Wards Act 
which would entitle the Court of Wards to acknow- 
ledge or pay off a time-barred debt of its ward. [ps 
293, ool. 2.) £ 
There is nothing in ss. 17 to 23,U. P. Court of, 
Wards Act whioh would justify the argument that 
remedies under the general law are suspended as soon 
as aclaim is notified under 5.17 ofthe Act. There is 
nothing in the provisions of the Act which would 
show that a oreditor or decree-holder is precluded 
from instituting the suit or executing the decree after 
notifying his claim under, s. 17 or that the Court of 
Wards is placed under a statutory liability to dis- 
charge that debt or decree inspite of the faot that the 
enforcement of thatdebt or decree in a Civil Court 
may become in the meantime barred by time. 
166 Ind. Oss; 928 (1), relied on. [p. 293, col. 3]. 
Section 52, applies to cases where the estate 
is released from the superintendence by the Court 
of Wards before the ascertainment of debts, and’ 
ss. 2) and 21 apply where the debts are ascertain- 
ed by the Ooilector under Chap. IV of the Act. 
Ohapter IV of the Court of ards deals not 
with discharging the liabilities of the ward but 
with their ascertainment only, and the words “without 
discharging the liabilities thereof in the manner 
provided in Ohap. IV” in s. 52 mean and stand for 
“without ascertaining the liabilities thereof in the 
manner provided in Ohap. IV.” [p, 294, col. 1.) Í 
The Deputy Commissioner, acting on behalf of the 
Oourt of Wards, is not an agent generall Or espe- 
cially authorised to pay a time barred debt of the 
ward, ee 
Where a Manager of Court of Warde does not apply 
his mind tothe question whether the deoree-holder’s 
claim was within time or not, an agreement entered _ 
into by him with the decree-holder to pay a certain- 
amount in full satisfaction of the decree which"had 
by that time become barred by time, is not a lawful- 
agreement capable of enforcement by Oourt under ' 
the provisions of O, XXIII, r. 3 of the Code of Oivil , 
Procedure, and the Manager is not estopped in any 
Manner from resiling from the settlement. [p. 293, 
col. 1.) : 
F.U. A, against the order of the Special 
Judge, First Grade, Bara Banki, dated 
September 10, 193/, oe No 


Messrs. D, K. Seth and- 
Naziruddin, for the Appellant. 


Mr. H,S, Gupta, the Government Advo- 


Mohammad 


_ cate, for the Respondent, 
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Judgment.—tThis isa creditor's appeal 
under s 45 of the Encumbered Estates 
Act against the order of the Spocial Judge, 
First Grade, District Bara Banki, dismiss- 
ing his claim with costs. 

Munshi Murlidhar held a decree for a 
sum of Rs. 1,470-11-0 and ccsts against 
Pandit Pyare Lal Pande, Talugdar, The 
estate of the judgment-debtor was taken 
under the superintendence of the Court of 
Wards and the notification ‘required by s. 1/7 
of the U. P. Court of Wards Act was issued 
on March 31,1931, and published in the 
U. P. Gazette on Aprilll, 1931. The 
-ereditor notified his claim and it was 
accepted by the Board of Revenue fora 
sum of Rs. 1,604-11 0 (vide Ex. A-1, a letter 
of'the Deputy Commissioner of Bara Bank, 
dated March 29, 1932), Munehi Murlidhar 
died in Apri], 1934, and was succeeded by 
his widow Mst. Basanti Devi. 

Thereafter an application under s. 4 of 
the Encumbered Estates Act was made by 
the Deputy Commissioner, in charge of the 
Court of Wards, on November 25, 1935, and 
in this application Mst. Basanti Devi’s 
decree was admitted as° a subsisting 
debt. After the application had been 
forwarded to the Special Judge by the 
Collector under s.6, the Deputy Commis- 
sioner in charge of the estate filed the 
written statement under s. 8 of the 
Encumbered Estates Act, and in this 
written statement also the decree in favour 
of Mst. Basanti Devi was admitted as a 
subsisting debt. Mst. Basanti Devi filed 
her claim on the basis of the said decree 
under s. 9 of the Encumbered Estates 
Act on April 25, 1936, after obtaining a 
certificate as required by s. 21 (a) of the 
U. P. Court of Wards Act from the Deputy 
Oommissioner of Bara Banki. In the 
replication filed by the Oourt of Wards on 
September 14, 1936, the debt was again 
admitted to be subsisting. 

During the pendency of these Encumbered 
Estates proceedings, negotiations were 
carried on between the Oourt of Wards 
and the decree-holder for payment of the 
decree and it appears that in February, 
1937, it was agreed upon that Rs. 1,600 
would be paid and accepted in full satisface 
tion of the decree. A cheque for the 
amount seems tohave been drawn up by 
the Court of Wards the same day, which was 
cancelled later on. : 

An application under O. VI, r. 17 
of the Civil P. O., was made by the 
Deputy Oommissioner of Bara Banki, 
in charge of the estate, forthe amendment 
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of his application dated November 25, 
19°5, as well as the replication dated 
September 14,1936, on the allegation that 
the claim under the decree mentioned above 
was barred by time and the name of Munshi 
Morlidhar should be deleted from ths list 
of creditors. The learned Special Judge 
allowed the application and held that the 
execu'ion of the decree had become barred 
by time before the application under s. 4 
of the Eacumbered Estates Act was made, 
and dismissed the claim. 

It appears that after the order passed by 
the Court below Mst. Basanti Devi died and 
the present appellant has appealed as 
the legal representative of the decraee 
holder, 

The learned Counsel for the appellant has 
argued that 

(1) the execution of the decree was not 
barred before the order passed by the 
Collector under 9. 6 of the Encumbered 
Estates Act, 

(2) that it was not opentothe respondent 
to go back upon the settlement dated 
February 23, 1937, and the amendment 
asked for should not have been allowed by 
the Court below, 

(3) that after admitting the claim of the 
creditor under s. 19 of the Court of Wards 
Act, the respondent was under a statutory 
liability to discharge’ the debt out of the 
estate, - 

(4) that there can be no question of limita- 
tion after the admission of the claim as is 
clear from the provisions ofs. 52 of the 
U. P. Court of Wards Act and that the 
appellant cannot be putin a worse position 
during the continuance of the superinten- 
dence of the Court of Wards than if the 
estate were released now. 

lst Point.—As regards the first point,t.e. the 
questionwhether an application for the execu- 
tion of the decree was barred by time before 
the order passed under s. 6 or the applica- 
tion under `s. 4 0f the U.P. Encumbered 
Estates Act, the question depends upon a 
proper computation of the period of 
limitation available with reference to the 
provision of 8.21 (3) of the U. P. Oourt of 
Wards Act and the effect of the 
acknowledgment of liability contained in 
the letter dated March 29, 1932, by which 
the claim of the creditor was admitted by 
the Court of Wards. The learned Oounsel 
for the appellant argued that an 
acknowledgment of liability in writing was 
made on March 29, 1932, before the expira- 
tion of the period prescribed for execution 
application and that entitled him under 


te 
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s. 19 of the Indian Lim. Act to a 
fresh limitation from the time when’ the 
acknowledgment was signed and that the 
acknowledgment bears the date of March 29, 
1432, and soan application for execution 
could, under the law of limitation applicable, 
be made upto March 29, 1935, He then 
adds the days between March 31, 1931, the 
date of the notice under s.17 of the U. P. 
Court of Wards Act, and March 2», 1932, 
(March 29, 1932, is taken roughly for the 
purpcses of this case as the date of confirma- 
tion by the Court of Wards of the Collector's 
decisicn under s. 19 cf the U. P. Court of 
Wards Act) and thus says that the applica- 
tion ‘for execution was in time up to 
March 27, 1936, i.e,a date long after the 
date' of the application under a 4 or the 
order of the Collector undere. 6 of the 
U. P, Encumbered Estates Act. It may. be 
noted that, there isno evidence asto the 
date cn which the order under s.6 of the 
U. P. Encumbered Estates Act was passed 
by the Oollector but the parties Lave 
agreed that the date of the application 
under s. 4 be taken as the date of the 
order under `s. 6 of the U, P, Encumbere 
Estates Act. 

This method of calculation, in our opinion, 
is ‘incorrect and not according tolaw. Bec- 
tion 21 (3) of the U’ P, Court of Wards Act; 
ee follows :— i | 

“ n computi the ri 
prescribed byt the © Indian Lim. 
8, 48 of the Civil P, O., for any application for 
the execution of a decree proceedings in which 
have been stayed or temporarily} barred under 
sub-s, (1) the time from the date of notice or of thé 
decree, if it-was passed subsequently to the publica- 
tion of the notice, to the date when the Collector's 
decision under 6.19 is confirmed by the Court of 
Wards, shall be excluded.” 

This section provides for exclusion of 
time between the date of the notice under 
8,17 of the Oourt of Wards Act and the 
date of confirmation, in other words, this 
section Jays down that the time shall not 
Tun against the decree-holder so far as the 
execution of -the decree is concerned in 
respect of- which the creditor has notified 
his claim during the period mentioned’ in 
ol. (3). The’ calculation’ made by the 
learned Counsel for the appellant has the 
effect, not of excluding the said period, 
but that of adding that period at the end 
of the limitation calculated on thé basis of 
the provisions of the Indian Lim. Act. The 
correct calculation, in our opinion, should 
proceed as follows :— 

The decree . was dated April 30, 1930, 
The‘notification under s. 17 of the U.P, 
Court of Wards Act was isstiéd on March 


of | 
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31, 1931, by which date one day short of 11 
months had expired. A period of two days 
less than a year, from Maroh 31, 1931, up 
to March 29, 1932, remains suspended “by 
virtue of the provisions contained in cl. (3) 
of a, 21 of the U. P. Oourt of Wards Acti 
Tıme started to run again against “the 
decree-holder from March 30, 1932, and 
from that date he was entitled to -the 
remaining period of 25 months and onë 
day, which would be completed ‘on or about 
May 1,193!. This date falls long before 
the date on which the application under 
s. 4 of the Encumbered Estates Act was 
made. It may be that in between- thé 
date of the decree, i, e. April 30, 1930, and 
the last day of limitation,#. e,, May 1,-1934: 
there was an acknowledgment of liability- 
in writing by the Court of Wards but by. 
virtue of s. 19 of the Indian Lim. Act; 
the longest period to which the decrées. 
holder would be entitled would be -three 
years of the date of the acknowledgment. 
The acknowledgmentis of March 20, 1932, 
and the periód of limitation would’ be 
extended upto March 29, 1935. This date 
again falls long before the date on which 
the application under s, 4 of the 
Encumbered Estates Act was madé, ‘So 
in neither case the application for execution 
of the decree was within time by the time 
the Court of Wards’ applied to: obtain 
the benefit of the Encumberad Hstates 
Act. 4 - Ta 

We have shown above that the error in 
the calculation made by the learned 
Oounsel for the appellant - consists: in not 
éxcluding the period prescribed by s; 21 
(3) of the U. P. Coartof Wards Act, - but 
adding that period to the~ end of the period 
calculated from the date of the acknowledg- 
ment, The effect of this is to claim “a 
larger period under s. 19 of the Indian 
Lim. Act than the period provided ‘by 
that section, which ‘is contrary to law: 
We hold, thérefore, that the application for 
execution was barred much before the 
date when the application ‘under `s, 4 
of the Encumbered Estates Aot wa 
made. R ui seh 
` 2nd Point.—We have shown above in the 
narration of facts that a compromise was 
agreed upon between, the parties by which 
it was agreed that Rs. 1,600 would be paid 
in full satisfaction of the decree and: a 
cheque was drawn on that date but 
cancelled later on, It is true that under 
8. 25 (3) of the Indian Contract Act an agrees 
ment or compromise, made in writing and. 
signed by the person tobe charged there- 
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with, or by his agent generally or especially 
authorised i in that behalf, to pay the debt 
of which the creditor could have enforced 
payment but for the law of limitation, is a 
contract, and .as such, enforcible between 
the parties. But the question in the 
present case is that the Deputy Commis- 
sioner, acting on behalf of the Oourt of 
Wards, was not an agent generally or 
especially authorised to pay ‘a time-barred 
debt, We do not know of any provision in 
the Court of Wards Act which would 
entitle the Court of Wards to ackowledge or 
pay off a time barred debt of its ward. The 
action of the Court of Wards in agreeing 
to pay Re. 1,600 was not. for.the benefit of 
‘the.minor, The Deputy Commissioner did 
not apply his mind to the question whether 
‘the decree-holder’s claim was within time 
CE nòt, and an agreement , entered into ‘by 
him in these cjrcumstances was not, in our 
opinion, a lawful agreement capable of 
enforcement by Court under the provi- 
sions of O. XXII, r. 3 of the Civil 
'P. O. We are, therefore, of opinion that 
the respondent was not estopped in any 
manner from resiling from’ the settle- 
ment. 

3rd Point,—ChapterIV of the Court of 
‘Wards Act lays down the provisions for the 
“ascertainment of debts” after a particular 
estate is taken under the Court of Wards. 
Section 17 lays down the procedure for 
the publication of notice to claimants and 
for the manner in which the creditors 
should present their claims. Section 18 
provides for the effect of failure to notify 
‘claim. Section 19 lays down the powers of 
the Collector in regard to claims notified or 
deemed to have been notified under gs, 17 
and 18 as regards allowing or disallowing 
claims in whole or in part; Section 20 lays 
down clearly that nothing in 83.18 and 19 


shall be construed to prevent any 
person from instituting or cone 
tinuing in any competent Oourt 


any suitor proceeding in respect of any 
Claim which has been disallowed and as. 21 
lays down for conditions under which a 
fresh proceeding in execution of any 
decree against the ward may be instituted 
and. for exclusion of time between the date 
of notice under e. 17 and the confirmation 
‘of the decision of the Oollector by the Court 
of Wards.. Section 22 provides that docu» 
ments not produced before the Collector 
would be inadmissible in evidence in certain 
cases and s. 23 provides for the stay of 
process . of execution in a Oivil Court 
against the ‘property of the ward. There i is 
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nothing in these sections which would 
justify the argument that remedies under 
the general law are suspended as soon a3 a 
claim is notified under 8, 17 of the U.P. 
Court of Wards Act. We find nothing in 
the provisions of the Court of Wards Act 
which would show that a creditor or 
decree-holder is precluded from instituting 
executing the decree after 
notifying Lis claim under 8.17 or that the 


‘Oonrt of Wards is placed under a statutory 
liability to discharge that debt or decree 


in spite of the fact that the enforcement of 
that debt or decree in a Civil Court may 


‘become in the meantime barred by time. 


A decision of this Osurt rep:rted in 
Mathura Prasad v. Tae Deputy Commis- 


stoner of Kheri, Manager of the Court of 


Wards, Mahewa Estate (1937 O. W. N,, 
p. 165) (1) fully supports our view and we 


are of opinion that this contention of the 


learned Counsel for the appellant has no 
force. | l 

4th Point —In support of this contene 
tion the learned Counsel for the appellant 
has referred us to the provisions of s. 52 
of the Court of Wards Act which runs as 
follows :— 

“When the Court of Wards after assuming the 
superintendence of the property of a ward releases 
the same without dischargin the liabilities thereof 
in the manner provided in Chap. IV, the time from 
the publication of notice under s. 17 to the date of 
such release shall be excluded in computing the 
period of limitation applicable to suits or applica- 
outstanding 


His contention is that if the Oourt of 
Wards were to release the estate from its 


superintendence without discharging the 


decree in favour of the appellant, then by 


‘virtue of the above provision the period 


between the publication of notice under 
8.17 and the date of such release shall be 
excluded in computing the period of limitas 
tion applicable to his application for execu- 
tion, If the Court of Wards were to release 
the estate to-day, his application for execu- 


tion would be within time and so it would 


be anomalous to suppose that it could be 
barred by time before the release. In our 


view the contention of the learned Counsel 


for the appellant on this point is based upon 
a misconception of the provisions of s, 52 
of the U, P. Oourt of Wards Act. The 
confusion is created by the use of.the word 
“discharging” in s, 52. After a careful 
consideration of the language of the 
relevant sections we are of opinion that 

(1)1937 O W N 165; 166 Ind Oas. 928; 1937 OLR 
7,9 RO 351; A I R 1937 Oudh 282; 13 Luck. 
171. 
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e. 52 applies to cases where the estate is 
released from the superintendence by the 
Court of Wards before the ascertuinment of 
debte, and ss, 20 and 21 apply where the 
debts are ascertained by the Oollector 
under Ohap IV of the Act. Obapter IV of 
‘the Oourt of Wards deals not with discharg- 
ing the liabilities of the ward but with 
their ascertainment only, and in our opinion 
the words “without discharging the 
liabilities thereof in the manner provided 
in Chap, IV” in 8,52 mean and stand for 
“without ascertaining tke liabilities thereof 
in the manner provided in Ohap. IV". 
We are, therefore, of opinion that the 
-argument of the learned Couneel for the 
appellant, which is based apon a misconcep- 
tion of the meaning and application of s. 52 
ofthe U. P. Ocurt of Wards Act, has no 
force. 

The regult is that the appeal fails and is 
dismissed with ccsts 


8. Appeal dismissed. 
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FEDERAL COURT 
Appeal fiom the High Oourt at Patna 
October 12, 1939 
Gwyzrg, O. J., SULAIMAN AND 
VARADACHARIAR, JJ. 
JAGDISH JHA AND OTHHRE 
— APPELLANTS 


versus | 
Sii aay KHAN Raspon pent 
T Money-lenders (Regulation of Transactions 

Act (VII of 1939, 8. 7—S.7 which Boks 8. iD 
Bihar Money-lenders Act (III of 1988), is valid, 

Section 11 of the Bihar Money-lenders Act (III of 
1938), has now been re-enacted as s. 7 of the Bihar 
Money-lendera: (Regulation of Transactions) Act 
(VII of 1939) ; and, as this Act hag been passed in 
conformity with the procedure prescribed in s 107 
(2) of the Government of India Act, 1985, its vali- 
dity is not open to question. 


Judgment.—This appeal arises out of a 
suit instituted by the respondent for the 
recovery of money claimed to be due under 
& mortgage-bond executed in his favour by 
some of the appellants on April 16, 1921. 
The other defendants are minor members 
of the mortgagore’ family. The bond 
Provided for payment of c:mpound interest 
at Re. I-1-0 per cent. per mensem with 
-yearly reste. Oertain of the defendants did 
Rot contest the case, but the others pat 
the plaintiff to proof of his claim generally; 
they also contended that the rate of interest 
was excessive and not justified by 
necessity, 
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The question of the interest seems to 
have been the main point in controversy in 
the litigation. The trial Oourt . allowed 
only simple interest at Re. 1-4-0 per cent. 
per mensem; but on appeal by the plaint» 
iff, the lower Appellate Court allowed 
compound interest in accordance with the 
terms of the mortgage-bood. The third 
defendant carried the matter in second 
appeal to the Patna High Court, and during 
the pendency of the appeal before the 
High Court, the Bihar Legislature passed 
the Bihar Money-lenders Act, 1938 (No. III 
of 1933), Section 11 of that Act provided 


. that 


“no Court shall, in any suit brought by a money- 
lender in respect of aloan advanced before or after 
the commencement of this Act, passa decree for an 
amount of interest for the period preceding the 
institution of the suit which, together with any 
amount already realised as interest through Oourt or 
otherwise is greater than the amounts of the loan 
advanced”. > d 


The appellant naturally relied upon this 
enactment in support of the second appeal. 
When the second appeal came on for hear- 
ing, the learned Judges of the High Oourt 
seem to have expressed themselves againat 
the contention of the defendants as it 
stood independently of the Money-lenders 
Act; the contention based on s. 11 of the 
Act was referred to a Full Bench which 
upheld the mortgagee's contention that that 
section was void under gs, 107 of the 
Constitution Act, as being repugnant to an 
existing Indian Law; the decision is reported 
in Sadanand Jha v. Aman Khan (1). It is 
against the decree of the High Oourt‘dise 
missing the second appeal on this ground 
that this appeal has been preferred by the 
defendanis. 

Section 11 of the Bibar Money-lenders 
Act, 1938 (No. III of 193%), has now been 
re-enacted as s. 7 of the Bihar Money- 
lenders (Regulation of Transacations) Act, 
1939 (No. VII of 1939), and, as this Act 
dhas been passed in conformity with the 
procedure prescribed in s. 107 (2) of the 
Constitution Act, its validity is not open to 
question, Section 7 of the new Act has in 
terms been made applicable even to suitg 
instituted before the commencement of the 
Act and the appellants are accordingly 
entitled to claim the benefit of the section. 
It is therefore unnecessary to consider 
whether s. 11 of the Bihar Money-lenders 
Act, 1938 (No. IIL of 1938), was or wag 
not void, on the grounds raised before the 
High Oourt. 


(1) 18 Pat. 13; 179 Ind. Oas. 379; A I R1939 Pat 
555 20PLT1;5 BR 265;11 RP 857: 
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“We, therefore. allow this appeal. The 
case is remitted tothe High Oourt with a 
direction to pass a preliminary decree for 
Rs. 400 principal, and Rs. 119 (that is, 
Rs. 400 less Rs 231 already paid) for 
interest up to February 26, 1934, the date 
of the institntion of the suit. There will 
be farther interest at the rate of six per 
cent. per mensem on Rs 400, the principal 
amount, from February 26,1934, upto the 
date to be fixed by the High Oourt for 

- payment; after that date, interest at six 
per cent. per annum will be payable on 
the consolidated amount upto the date of 
payment. The plaintiff will retain the 
costs awarded to him in the firat two Courts, 
that is to say, the Munsif’s Court and the 
District Judge's Court; there will be no 
order as to costs in the High Court and in 
‘this Court. i 


8B, Appeal allowed. 


OUDH CHIEF COURT 
Appeal No. 1 of 1937 
November 22, 1939 
Yorks AND Rapa KRIsana, JT. 
Musammat SAKINA BEGUM—PLaInTIFrF— 
APPBLLANT 


versus 
Pandit DURGA SAHAI AND otages 


; — DEFENDANTS— ResPonDENTs 
ii ea a a prac of 1886), a. a (oppiin: 
—Remission claimed on account of slump in prices 
id Mee if applies—Sanction of Deputy Commis- 
sioner, if must be taken in each and every case. 
Section 19 (1) of the Oudh Rent Act has no ap- 
plication to a case where an under-proprietor claims 
Temission on account of the slump in prices due to 
abundance in produce of the land. 
The only construction to which the language of 
s. 19 (1), Oudh Rent Act lends itself is that a sepa- 
rate previous sanction of the Deputy Commissioner for 
remission should be obtained in each case by a Court 
seised of a suit for arrears of rent before it can allow 
that remission from the rent payable by an under- 
roprietor. The section clearly means that what the 
ourt has to do in each case, when considering the 
question of remission, is firat to determine as to 
what would be the amount tobe allowed as a re- 
mission on equitable gfounds and then to obtain 
the sanction of the Deputy Commissioner in respect 
-thereof. The sanction of the Deputy Commissioner 
?would naturally depend upon what the Oourt has 
determined to be an equitable remission Both the 
: Court and the Deputy Commissioner have to deter- 
-mide the question of remission judicially after 
-giving due consideration to the facts of each indi- 
-vidual case, and it is hardly conceivable that a 
“general order of allowing remission in a particular 
Feslity was in thecontemplation of the Legislature 
“when it used the words “with the previous sanc- 
tion of the Deputy Commissioner" in the section. 
_[p. 296, col. 2] i 
Aʻagainst the order of Mr. Justice Ziaeul 


“Hasan, Lucknow, dated December 17, 1936. 
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Messrs. Ghulam Inam and Kalbe Abbas 
(Rae Barsli), for the Appellant. 

Mr. L, S, Misra, for the Respondents, 

Judgment.—This is a plaintiff's appeal 
under 8. 12 (2) of the Oudh Oourts Act 
from an appellate decree of a learned 
Single Judge of this Court in a Second 
Rent Appeal, 

The plaintiff-appellant brought a suit for 
recovery of Rs. 937-9-0 under s. 108 (2) 
of the Oudh Rent Actfor arrears of rent 
for 1339 to 1341 Fasli against the defend: 
ante-respondents, It may be noted that 
the plaintiff allowed a remission to the 
defendants for the years in suit to the 
extent ofthe remission made in the land 
revenue in her favour. The trial Court 
allowed rémiesions in the rent to the dee 
fendants to the extent of Rs 6s9-5-9, which 
was double the amount of revenue remit- 
ted tothe plaintiff. The trial Oourt was 
of opinion that such remissions were 
allowable to the defendants under s. 19-A 
of the Oudh Rent Act. 

On an appeal by the plaintiff, the learn- 
ed Distnct Judge took the view that 
8 1%Aof the Ondh Rent Act had no 


_ application in the case of the defendants, 


who were admitted before him {o carry the 
status of under-proprietors. He raised the 
amount of the decree by a sum of 
Rs. 317-4-90n the view that under the 
terms of the perpetual lease (Ex. A-1), 
the title deed of the defendants, remis- 
sion only tothe extent of the remission in 
revenue could be allowed. 

In second appeal, which came on before 
a Single Judge of this Court, it was held 
that although s,19A was not applicable, 
yet the defendants-respondents were 
entitled to an appropriate reduction in 
their rent under s. 19 (1) of the Oudh Rent 
A reduction in rent was, therefore, 
allowed tothe defendants at the rate of 
14 times the remission allowed by the Gov- 
ernment in the land revenue plus ce-ses 
calculated according to s.8of the Local 
Rates Act, There were other points in 
contest between the parties but we are no 


‘longer concerned with them in this appeal. 


The only point which has been taken in 
this appeal is that s. 19 (1) of the Oudh 
Rent Act has no application to the present 
case. 


A faint attempt was made on behalf 


‘ofthe appellant to urge that the status of 


the defendants-respondents was not that 


.of under-proprietors and that they were mere. 


thekadara as recorded in the khewat. From 
the judgment of the learned District Judge, 
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it is clear-that it: was the appellant's own 
. case that the respondents were underepro- 

prietors and we find that the decision of 
the learned District Judge as well as the 
decision in Second Rent Appeal Ne. 23 of 
1935 in this Oourt proceeded on that fcote 
ing. It is too late for the appellant to 
. raise this question now and we disallow 
it. 

As regards the cbief point in controversy 
in this appeal, ihe learned Counsel for the 
‘ appellant has urged thate. 19 (1), is not 
applicable, that that section applies only 
when there has been a diminution in the 
area of tke Jand in the occupation of- the 
under-proprietor by diluvian or otherwise, 
or if the produceof that land has been 
diminished by drought, hail, or other cala- 
mity beyond his control. It is further cone 
tended that no remission from the rent 
payable can be allowed by a Court unless 
previous sanction of the Depuly Commis= 
sioner has been obtained. Section 19 (1) 
of the Oudh Rent Act reads as follows :— 

“Notwithstanding anything in the last foregoing 
section, a Court when it makes a decree for an 
arrear of rent, may, with the previous sanction’ of 
the Deputy Oommissioner, sllow such remission 
from the rent payable by any under-proprietor or 
|, tenant as appears equitable, if the area of the land 
in his occupation has been materially diminished 
by diluvian or otherwise, or if the produce of that 
<. land has been diminished by drought, hail, or other 
calamity beyond his control, to such an extent that 
the full amount of rent payable by him cannot, in 
the opinion of the Court, be paid.” 

On a perusal of the record of the present 
case ib appears that {he defendants claimed 
` remission on account cf slump in prices, 
which slump was due to abundance in pro- 
‘ duce of the land, and so it is clear that 
the case does not fall within the clause 
reproduced above. It is rather surprising 
that tbis contention inthe form in which 
“it has been addressed to us was not pre- 
sented before our learned brother, who 
decided the Second Rent Appeal, and that 
accounts for the absence of any reference 
to itin the judgment under appeal. It was 
` urged on behalf of the respcndents that 
Ex, 2, which was prepared by the patwari 
under the supervision of the Qanungo, 
allows remission on grounds other than 
slump in prices also and that the defende 
ants were entitled to remission in respect 
of those grounds. There is no independ- 
ent evidence at all on the record to estab- 
lish any ground for remission other than 
the slump in prices. ‘lhe defendants must 
be held bound by their pleadings andin 
their “pleadings the ground upon ‘which 
they claimed remission was the slump in 
unle Po we at. EY mS eS, Aah MB? leh a 
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prices. We are of opinion, that on the facts 
of the case, s. 19(1) of the Oudh’ Rent 
Act does not arise for application. £s, 

On the second point, the view taken by 
the learned Single Judge was that s..19 
(1) of the Oudh Rent Act did not contem- 
plate that the sanction of the Deputy 
Commissioner should be obtained in each 
and every case by the Oourt deciding 
the case for arrears of rent, and it was 
quite sufficient if the Deputy. Commissioner 
had passed general orders with regard_to 
remissicns in rent of under-proprietors: in 
respect of a particular area. The learned 
Judge was of opinion, that such general 
orders must be deemed to exist in view of 
the fact that the statement (Ex, 2) was pre- 
pared by the patwart on that footing, We 
regret wedo not find ourselves in agrees 
ment with this view of the learned Judge. 
In our view, the only constraction to which 
the language of s. 19 (1) lends itself: is 
that a separate previous sanction of the 
Deputy Oommissioner for remission should 
be obtained in each case by a Court seisad 
ofa suit for arrears of rent before: it 
can allow that remission from the rent 
payable by an under-proprietor. The 
words “A Court when it makes a decrée 
for an arrear of rent, may, with the previ- 
ous sanction of the Deputy Commissioner, 
allow such remission from the rent pay- 
able by any under-proprietor or tenant as 
appears equitable” clearly mean that 
what the Court has to do in each case, 
when considering the question of remise 


‘gion, is first to determine as to what. would 


be’ thé amount tobe allowed as'a remig« 
sion on equitable grounds and then to 
obtain the sanction of the Deputy Oom mise 
sioner in respect thereof. The sanction of 
the Deputy Commissioner would’ naturally 
depend upon what the Court has determined 
to be an equitable remission. Both the Oourt 
and the Deputy’ Commissioner have ‘to 
determine the question of ‘remission judi- 
cially after giving due consideration’ to the 
facts of each individual case, and ‘it {s 
hardly conceivable that a general order of 
allowing remission in a particular locality 
was in the contemplation of the ‘Legislature 
when it used the words “with the previous 
sanction of the Deputy Commissioner" in 
s. 19 (1) of the Oudh Rent Act. ‘In this 
connection it may be noted that s. 120 of 
the Oudh Rent Act provides for an appeal 
from an order of the Deputy Commissioner 
sanctioning a remission of rent under s: 19 
of the Oudh Rent Act. How 6sn'a gerne- 
tal“ order of the Deputy Commissioner 
a grid ae SO ee Seema oe Stee GOL 
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allowing remission of rentin a particular 
locality be the’ subject of an appeal under 
this section is not easy to contemplate. The 
provision contained ins. 120 for an appeal 
` against the order of sanction by the Deputy 
Commissioner strongly supports the view 
that we have expressed above We also 
get support for our view fromthe Board 
of Revenue Circular No. 11 (Department TI) 
in Volume [ of 1918 referred tous. It lays 
down that the fileof the sanction of the 
Deputy Commissioner will be kept separate 
from the file of the rent suit. This circular 
seems to have been enacted for the facility of 
appeals under s. 120 of the Oudh Rent Act. 
Anappeal under s. 120 cf the Oudh Rent 
Act lies to the Commissioner, while an 
- appeal from a decree in the suit itself 
lies to the District Judge, if the value of 
the suit does not exceed Rs. 5,000 and to 
the Chief Court if the value of the suit 
exceeds Rs. 5,000 (cide s, 119 of the Oudh 
Rent Act). Neither s. 120 of the Oudh Rent 
Act nor the circular of the Board of Reve- 
nue referred to above was brought to the 
notice of our learned brother in the Second 
Rent Appeal, We tave further examined 
Ex. 2, the statement of the patwari, and 
find no reference in it to any general order 
in respect ofthe remission in the locality 
in which the land in suit is situated such 
as has been referred to in support of the 
application under 8,19 of the Oudh Rent 
Act, We hold further that for this reason 
also s.19 (1) of the Oudh Rent Act has no 
application, 

Lastly, it has been argued by the learned 
Counsel fór the respondent that under s. 2 
of the U. P. Regularization of Remissions 
Act (XIV of 1938) the general order of the 
Deputy Commissiouer allowing remission 
cannot be questioned in any Civil or 
Revenue Court. The application of this 
section does not arise for consideration in 
view of the fact, as observed above, that 
in the present case there is no evidence of 
any such order as has been relied upon. 

The result is that this appeal succeeds. 
_The appellant was satisfied with the decree 
of the first Appellate Court and did not appeal 
against it and so that decree is upheld. 
The appellant will get costs in this Oourt 
of this appeal and the Second Rent Appeal 
from the respondents. 

8. Appeal allowed. 
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PATNA HIGH COURT 
Appeal from Original Decree No. 40 of 1937 
September 8, 1939 
DHAVLB, AND Manowar LALL, JJ. 
. A, JAMES-—DEREENDANT—APPBLLANT 
versus 
Ch. AOHAIBAR SINGH alias 
AKHAJ SINGH AND ctagrs—(DgrEenpAnts) 
anp BASDEO SINGH AND OTAERS— 
PLAINTIFFS— RESPONDENTS 

Contribution—Suit Jor—Liabilities of all parties 
must be determined once for all— Necessary party 
not impleaded —Hffect. 

In a suit for contribution, the respective liabili- 
ties of all the parties should be ascertained and 
determined once for all ond nothing should be left 
undetermined which may lead to further litigation 
for the ascertainment of such liability between two 
or more of the parties tothe suit. Hencea suit for 
contribution would fail in limine where a person 
who is 8 necessary party and in whose absence the 
liabilities of the parties to the suit cannot be satis- 
factorily ascertained, is not impleaded in the suit. 
[p 4299, col. J.] , 

In a suit for coutribution the consideration that 
the plaintiffs were no parties to the contract be- 
tween defendants inter se is by no means conclusive 
of the matter. 14 Ind. Oas. 179 (1), referred [to. (p. 
298, col. 2) nds 

A. From a decision of the Additional 
Subordinate Judge of Gaya, dated Decem- 
ber 22, 1936. 

Sir Manmatha Nath Mukherji and Mr, 
K.N. Varma, for the Appellant. 

Dr. D. N. Mitter and Messrs. Sarjoo 
Prasad, Dhyan Chandra, A. N. Lall and 
Lal Narayan Sinha, for the Respondents. 


Dhavle, J.—This is an appeal by defen- 
dant No. 13 in a suit for recovery of 
Rs, 5,879-5-0 which the plaintiffs said they 
had to deposit under pressure of execution 
proceedings and which they claimed ought 
to have been paid by defendants Nos. 1 
to 12 and 14. 

In May, 1922, one Janki Lal mortgaged 
his entire jagirdart rightin Mauza Lenjhua 
and his interest in six other villages to 
Ramkrit Narain. In May, 1924, he entered 
into an agreement with the representatives 
of defendants Nos. 1 to 12 to sell Lenjhua 
to them, leaving it to them to pay off the 
mortgage of 1922. The case of the plain- 
tiffs was that defendants Noa. 1 to 12 took 
the plaintiffs in as co-partners for a moiety 
in the proposed sale and gave them an 
express assurance and undertaking that 
the defendants Nos. 1 to 12 would play 


. their part properly in obtaining the dis- 


charge of the mortgage and would see that 
the plaintiffs did not have to pay more 
than 8 moiety of the mortgage debt. On 
September 12, 1924, Janki executed two 
kabalas for eight annas each of Mauza 


pa 
Lenjhua, one in favour of tte plaintiffs and 
the other in favour of defendants Nos 1 


to 12. Out of the consideration money 
Rs. 12,083+15-0 was left with each set of 


vendees to -pay in discharge of the 
mortgage of Ramkrit Narain, Janki 
Teprecenting that these two sums of 


Rs. 12,083-15-0 each-represented all that was 
due- upon the mortgage, the rest having 
already been paid of by him. When the 
plaintiffs attempted topay the mortgagee 
it wes discovered that the mortgagee 
claimed Rs, 1.200 more than had been 
admitted by Janki Lal to his vendees to 
be due to the mortgagee. In March 1929 
defendants Nos. 1 to 12 transferred their 
Moiety of Mauza Lenjhua to defendant 
No. 13 for Rs. 22,000 which was to be paid 
by defendant No. 13 to the mortgagee as 
‘the proportionate share of the outstanding 
mortgage debt. Shortly after this the 
mortgagee sued to enforce his mortgage, 
“and in March, 1930, he obtained a decree for 
Rs. 54,631-12'6 inclusive of costs. A quese 
tion had been raised during the trial of 
the mortgage suit regarding the orderin 


which the mortgsged properties were to be ` 


brought to sale and the Oourt had decided 
that unless the decreta! amount was paid 
within five months ‘of the date af 
the preliminary decree, the two sets of 
vendees of Jauki Lal were to be at liberty 
within one month after the expiry of the 
said period of five months to deposit in 
‘Court to the credit of the mortgagee 
Rs. 12,083-15-0 besides interests at 12 per 
cent, with quarterly rests from September 
12, 1924, to the date of deposit. The Court 
directed that if such depcsits were made, 
the mortgaged properties were to be sold 
in the game order as that given in the 
mortgage bond—I may observein passing 
that in this document Mauga Lenjhua 
figures as Item No, 6. The Oourt further 
‘directed that if such deposits were not made 
by ihe two sets of vendees or by any set out 
of them, then the whole Mauza of Lenjhua 
or the moiety of the defaulting set of 
vendees as the case may be should be sold 
- first and the remaining mortgaged pro: 
perties ora sufficient part thereof be sold 
in the same order as given in the mortgage 
bond. Acting in accordance with this part 
‘of the mortgage decree, the plaintiffs de 


posited Re. 24,476-12-6 on the due date, but ` 


defendant No, 13 did nothing of the kind. 
‘The result wes that the defendants’ moiety 
of Mauza Lenjhue was brought to sale first 
and sold for Rs. 11,100. The other fix 
’mauza covered by the mortgage were then 
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put up to sale and fetched Rs. 18,671. I 
have already said that Mauza Lenjhua was 
No. 6 in the list of properties, but the 
plaintiffs had obtained from the High Oourt 
an order staying the sale of their moiety 
in the mauza, with the result that Mauza 
Bahera, which appeared later in tHe 
mortgage bond, was sold before the plain- 
tiffs’ moiety. The plaintiffs’ deposit and 
the execution sales thus brought in a little 
over Rs, 54,000, and the amount for which 
execution was being levied was Rs, 5,879450 
in excess of the amount already realised. 
When the executing Oourt wanted “to 
proceed againet the plaintiffs’ moiety in 
order to realise this balance, they averted 
the sale by paying the amount. They then 
brought the present suit and the foundation 
of the suit appears from such paragraphs 
as Nos. 5, f, 7 and 18 of the plaint to have 
been that the plaintiffs took their moiety 
on the clear guarantee given by defendants 
Nos, 1 to 12 that they would not have to 
run any risk or losses with respect to their 
purchase and on the express assurance and 
undertaking given by then that they would 
pay their quota of the mortgage debt, ete. 
(to quote from para. 18 of the plaint). 
Defendants Nos. 1 to 12 denied giving any 
such undertaking, and the issue framed 
on the point ran. ‘Was there any assurance 
given by defendants Nos. 1 to 3 as pleaded 
in para. 7 of the plaint?" The learnedSubor- 
dinate Judge answered this issue against the 
plaintiffs, and it has not been contended 
before us on behalf of the Plaintiff-respon- 
dents that the finding is open to any excep- 
tion. Janki was not impleaded in the suit 
and, though the defendants contended that 
the suit was bad for his non-joinder, the 
learned Subordinate Judge held ‘that 
Janki was not a necessary party ‘to 
this suit, asit appeared that in the execu- 
tion proceedings he had paid more than he 
was liable to pay and therefore the 
ultimate liability was upon defendant 
No. 13. The suit was accordingly decreed 
against defendant No. 13. Es a ee 
Sir Manmatha Nath Mukherji 
appears for this defendant No. 13, the 
appellant, contended that the sale deed 
taken by this defendant from defendants 
Nos. 1 tol2 did not not make him liable at 
all in the circumstances and certainly-not 
liable to the plaintiffs as they were strangers 
to the contract. But the suitis in essence 
a contribution suit, and the consideration 
that the plaintiffs were no parties to the 
contract between defendants Nos. 1 to 12 
and defendant No. 13 is by no means 


who 
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conclusive of the matter, for in the case 
of Shah Muhammad Abbas v. Mu- 
hammad Hamid, 14 Ind. Oas. 179(1) 
which was noticed by their Lordships 
of the Judicial Committee in Ganesht Lal v, 
Charan Singh (2) there was a contract to 
which the defendants were no parties and 
yet it could be said that there had passed 
to them the benefit of the contract with 
the plaintiffs, the prior purchasers of a 
part of the mortgaged properties, who had 
undertaken to apply the consideration 
money towards the payment of the mort- 


gage. 

The real difficulties of the case, however, 
came to light when Dr. Mitter began reply- 
ing for the plaintiffs respondents and ap- 
pealed to the dectrine of contribution as bote 
tomed and fixed on the general principles of 
justice, and not as springing from contract, 
though contract may qualify it Dering v. 
Earl of Winchelsea (3). Now this doctrine 
of contribution was developed in the Courts 
of equity because these Oourts could much 
more effectually than the common law 
Courts adjust losses so that they fell in due 
proportion upon all the persons liable. It 
thus became a fixed principle that ina 
suit for contribution the respective 
liabilities of the parties should be ascertain- 
ed and determined once for all and nothing 
should be left undetermined which may 
lead to further litigation for the ascertain- 
ment of such liability between two or more 
of the parties to the -suit. In the present 
case, however, Janki Lal has not been 
impleaded by the plaintiff respondents, and 
the defect is not merely formal, In the 
first place, it appears that by the terms 
cf the sale deed which the plaintiffs took 
from Janki Lal, they had something in the 
nature of an indemnity from Janki Lal 
in respect of any sums that they may have to 
pay tothe mortgagee in excess of the amount 
of Rs. 12,083-15-0 with interest which they 
bad agreed topay. Secondly, the amount 
decreed in the mortgage suit includes 
Rs, 2,592-12-0 as coats awarded to the 
mortgagee but obviously not apportioned 
among the various sets of defendants in 
that suit and in particular Janki, our 
plaintifs, our defendants Nos. 1 to 12 and 

‘also our defendant No. 13, The total 
decretal amount, moreover, was 

(1) 14 Ind. Cas, 179; 9 AL J 499. 


(2) 52 A 358; 124 Ind Cas. 911; 57 I A 189; (1930) 
A L J 753; 3t OW N 661; Ind. Rul. (1930) P O 


(3) (1787) W & T Leading Oases in Eg. II (9th 
Ed.) p. 488; 1 Oox Eq. Oas. 318; 29 E R1184. 
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Rs. 54,631-2-6, while the amonnt for which 
execution has been levied is Rs. 60,127-1-6, 
and the difference between these two 
amounts has also yet to be-apportioned. 
It is obvious that in both theese items the 
plaintiffs must bear a share, but what that 
share may be it is impossible to determine 
in the absence of Janki. If, as the lower 
Court has said, Janki has paid more than 
he waa liable to pay, a suit for contribation 
not based on any contract between the 
plaintiffs and defendants Nos 1 to 12 and 13 
ought to settle once for all what Janki is 
entitled to. It will be wrong to leave 
defendant No. 13 exposed to another suit 
by Janki Lal. Nor does it appear that the 
suit as framed raised the question of the 
liability of defendant No. 13 to defene 
dants Nos. 1 to 12inthe form in which it 
ought to have been raised and decided. 
The suit was therefore not properly cone 
stituted, and the lower Court was plainly 
in error in holding defendant No. 13 liable 
for the entire amount claimed while his 
exact liability cannot be determined in the 
absence of Janki Lal. 

This was so plain that Dr. Mitter at once 
asked for leave to implead Janki Lal at 
this stage and for a remand. In my opinion 
this prayer ought not to be allowed for the 
double reason that the plaintiffy deliberate- 
ly left out Janki Lalin spite of the direct 
indemnity they had from him and that 
they founded the snit upon an alleged 
assurance from defendants Nos. 1 to 12 
which they failed to prove and which 
appears to be a figment of their imagina- 
tion. 

I would therefore allow this appeal, set 
aside the decree ofthe lower Court and 
dismiss the suit. In the circumstances, I 
would makeno order about costs. 

Manohar Lall, J.—I agree. In my 
opinion the suit being a suit for contribu- 
tion fails in limine on the simple ground 
that Janki Lal, the vendor of the plaintiffs, 
who is necessary party, is not before the 
Court and in his absence the liabilities 
of the parties canuot be satisfactorily 
ascertained. I do not think this Oourt 
would be exercising a wise discretion in 
allowing the plaintifs to add Janki Lal 
as a defendant at this late stage. 


8. Appeal allowed, 
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_ CALCUTTA HIGH COURT 
Oivi] Rule No. 1018 of 1938 
November 9.1938 > 
S K. Gsoss anp Lorar, JJ. 
NANI GOPAL MUKHERJ EE— 
J UDGMENT= DRETCR— PRTITIONER 
versus 
. 8RISH CHANDRA NANDY AND GTHRRE— 
* JUDGMENT DEBTORS - Opposite Party 
Civil Procedure Code (Act V > of 1908, 8, 43— 
Ordinary Civil Court parsing rent decree in rent suit 
under Bengal Tenancy Act tVIII of 1883)—Decree 
transferred to Small Qauss Oourt for execution— 
atter Court, tf can execute it 
' Where’an ordinary Oivil Court, ina euit for rent 
under-Bengal Ten, Act, passes & decree for rent and 
that decree is transferred for execution to the Court 
of Small Causes, the latter Cdurt has jurisdiction to 
‘execute it, 
` O. Rule issued from an order of the Small 
Cause Court Judge, Sealdah, 24-Perganas, 
dated June 11, 1938. : 


- Messrs. Rishindra Nath Sircar and 
Subodh Chandra Dutt, for the Petitioner, 
‘Dr. Basak and Mr. Rama Prosad 
Mukherjea, for the Opposite Party. 


8. K. Ghose. J. — This Rule is directed 
against an order of the learned Small Cause 
Court Judge at Sealdah overruling the 
petitioners’ objection as to the execution of 
the decree. It appears that the opposite 
party landlord brought a rent suit No. 1022 
of 1930, in the Court of the Munsif at 
Ranaghat and impleading the petitioner as 
one of the defendants tenants, A dcciee was 
obtained and in execution thereof, opposite 
party No. 1 purchased the suit lands’an 
March 8, 1934, the sale being conirmed on 
April 24, 1934; Before that date, opposite 
Party No. 1 brought another rent suit 
against the same persons, being Rent Suit 
No. 790 of 1934 for the recovery of arrears 
of rent fer the period 1337 to 1340. A 
decree was obtained on July 26,1934. On 
November 29, 1937, this decree was trange 
férred for execution Io the District Judge 
of the 24-Parganas who again transferred it 
to the Court of Small Causes at Sealdah, 
The latter Court directed attachment of the 
movable ‘properties of the petitioner. Tho 
petitioner thereupon filed an objection 
Which was however overruled by the Small 
Qause.Court by his order dated June 11, 
1938 Against that order the present Rule 
has been obtained. It appears from the 
order complained ‘against that the only point 
which was pressed in the lower Court was 
that the execution case is barred by the 
special law of limitation under Art. 6, 
Part 3, Sch. (iii), Bengal Ten. Act. The 
learned Judge Łeld that the decree obtained 
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is not a rent decree but a money decree and 
so.the execution case is not barred: by. 
limitation. Tt is contended in this Court 
that at least the ordinary law of limitation 
should apply. But we are.not satisfied 
from any evidence on the record that the pres 
pent application for execution was filed more 
than three years afier the previous appli- 
cation. The point does ,not appear to have 
been pressed in the lower Oourt -and-the 
question of fact was not investigated: Then, 
as to the special law. of limitation, under 
the Bengal Ten. Act, itis conceded by the 
learned Advocate for the petitioner that-the 
present decree is.not executable under s. 65, 
Bengal Ten, Act, there being no relation- 
ship of landlord and tenant between the 
parties at the time of the decree, That: 
being go, the petitioner jis not entitled .to: 
Plead limitation as specially provided for in 
the Bengal Ten. Act dee io 
__ It is, however, strongly.contended that the 
decree was a decree for rent and the suit 
would come under cl. 8, Sch, II, Provincial 
Small Cause Courts Act, as a suit which is 
excepted from the cognizance of a Court 
of Small Oausee, This point again does not 
appear to have been pressed in the lower 
Court. Olause 8 aforesaid is subject .to 
an exception where the Judge of the Court 
of Small Causes has been expressly invested 
with the authority of exercising jurisdiction 
with respect to suits for the recovery of 
rent. Here, again, there is a question of 
fact which might well have been raised and 
decided in the lower Court, .but it was not. 
so investigated, The learned Advocate for 
the opposite party said that there was no 
reason to suppose that the learned Judge 
in the Oourt below was so invested. “But 
conceding that the suit comes under the: 
exception, what we have got here is a decree. 
which has already been passed and’ ia’ 
sought to be executed. Dr. Basak hag. 
contended that 8.7, Oivil P.O., read -with: 
8. 39, of the same Code does not prohibit an 
crdinary Oivil Oourt from transferring a: 
decree to a Oourt of Small Oauses for exe. 
cuticn, and once such decree has been go 
transferred, the Small Cause .Oourt would 
under 8. 42, be entitled to deal with it, That ` 
a decree made in & suit which is excepted 
from the cognizance of a Court of Small’ 
Causes may be transferred to a Oourt af 
Small Oauses for execution is. contem- 
Plated by the fact that there are separate: 
clanses, sub-cle. (i) and (ti) in cl, fa), 8. 7; 
Oivil P.O. Moreover, s. 34, Provincial 
Small Oatse Courts Act, .speoifically laya 
own a.Proedure tobe, observed inthe casa 
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of transfer of decrees as between a Court 
of Small Causes and a Oourt of ordinary 
jorisdiction. From this point of view, it 
may be said that the Court of Small Causes 
was within its jurisdiction in proceeding to 
execute a decree which had been trans- 
ferred to it by a Oourt of competent civil 
jurisdiction. The learned Advocate for 
the petitioner has contended that the decree 
cannot be executed by the landlord, because 
the relationship of landlord and tenant did 
not subsist at the time of the decree. It 
is not, however, open to him to take up this 
position, having regard tothe fact that the 
decree was transferred to the executing 
Court. In these circumstances the petitioner 
has not been able to satisfy us that there 
is a case for revision. The Rule accordingly 
is discharged with costs, three gold mohurs. 


` Lodge, J.—I agree. 
De | Rule discharged, 


t 


OUDH CHIEF COURT 
E ' Application No. 9 of 1937 
` November 23, 1939 
HAMILTON, J. 
DURGA PRASAD—Duaocese-HOLDRE 
—APPLIOANT 


3 VETSuUS 

SEETTA PRASAD TEWARI— 

J UDGMANT-REBTOR AND ANCTHER— 

DEOREE HOLDRR—OPPosITB PARTY 
Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
r. 10—Applicability, where property attached before 
judgment is cash—Attachment—Before judgment— 

riorit 


The Y rinciple of O. XXXVIII, r. 10, Oivil P. 
©., also applies to a case where property 
attached before judgment is cash. Where therefore a 
sum of money is attached before judgment by a 
person in his suit and another decree-holder 
attaches the same sum in execution of his decree, 
the person who has obtained attachment before judg- 
ment cannot claim pelority after his suit is dec- 
reed. 91 Ind. Oas, 93 (3), referred to. 

„App. for revision of the order of the 
Judge of Small Cause Court, Lucknow, 


dated- October 6, 1936.: 
- Mr. Govind Behari Lal, ior the Appli- 


cant, 
“Mr. R. P. Shukla, for Opposite Party 
No. 2. 


Judgment.—This is an application -in 
revision against a decision of a Judge of the 
Small Oause Court. 

The applicant obtained a decree on 
May 26, 1936, and on the following’ day, 
May 27, 1936, applied for attachment of a 
sum of money standing in deposit in a 
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Bank in the name of his judgment-debtor. 
The attachment order was passed on July 6, 
1936, and in answer to that order the money 
was actually paid into Court by the Bank 
on July 22, 1936. On May 11, 1936, that 
is to say, before the decree of the appli- 
cant, the opposite party had before 
judgment attached that money in the Bank 
aod it was not till August 21, 1936, that 
his suit was decieed. On September 11, 
1936, he then applied for execution of hia 
decree by calling for the money from the 
Bank and on the following day he claimed 
priority. The learned Small Oause Court 
Judge considered that the opposite party 
was entitled to priority because his attache 
ment was earlier although it was attache 
ment before judgment only. He held that 
O. XXXVIII, r. 10, does not apply. It is 
true that O. XXXVII, r. 10, states that an 
attachment before judgment does not bar 
a person holding & decree from applying 
for the sale of the property under attache 
ment and in the present case there is no 
question of sale of property because cash 
was attached, but I do not see why 
the principle should not be followed 
merely because the attached proe 
perty is cash in one cas and 
something elee in the other. Bisheshar 
Das v. Ambika Prasad (I. L. R. 37 All, 575) 
(1) and Profulla Nath Tagore v. Asia 


Khatun (A. I. R.1934 Oalcutta 426) (2) 


refer to cases of sale of property to whic 
O XXXVIII, r-10 applies but A euen a 
K.S. M. M. Abdul Kader (A. I. R. 1926 
Rangoon, 85) (3) referred toa sum of money, 
and O. XXXVIII, r. 10, was referred to by 
way of analogy. Iam satisfied, therefore, 
that the person who first obtains his attache 
ment cannot claim priority if the attache 
ment is one before judgment. 

I therefore allow the application and get 
aside the order of the Oourt below, with 
costs and send the case back for further 
steps, 


B. Application allowed. 
(1) 87 A 575; 29 Ind. Cas, €23; 13 : 
R 1915 All, 275 SERRET 


(2) A 1 R1934 Oal. 426; 151 Ind, Cas, 317: 
J 18; 7 RO 105 (9) pee SEE 


(3) A IR1926 Rang. 85; 91 Ind, Oas. 93. 
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___ ALLAHABAD HIGH COURT 

Oriminal Miscellaneous No. 467 of 1939 
September 15, 1939 


Mota, J. 
ISRAR HUSAIN—AppLicant 


versus 
EMPEROR—Opposits Party 


Criminal Procedure Code (Act V of 1498), s. 491° 


—Powers of High Court under, to enquire into con- 
duct of Political Agent before issuing warrant of 
arrest under 3.7, Katradition Act, 

The powers of the High Oourt under s. 49), 
Criminal P. O., are limited and they do not autho- 
rize the High Court to enter as it were upon an en- 
quiry into the conduct ofthe Political Agent before 
Issuing a warrant of arrest under s. 7, Extradition 
Act All that the High Court is concerned with 
while exercising its power under s. 49], ia to see 
that the authority under whicha person is being 
_ detained is on the face of it legal and valid. If 

there are any formal defects in the warrant under 
which the applicant is arrested, the High Oourt can 
certainly take notice of them and can upon that 
basis hold that the warrant is on the face of it in- 
valid Jt would necessarily follow in that event 
that the detention of the applicant was unlawful, 
bat this is the limit beyond which the High Court 
cannot go in the exercise of its power under s. 491. 
134 Ind. Oas. 594 (1), 91 Ind. Oas. 69 (2) and 1 Ind, 
Oas. 198 (3), relied on, 151 Ind, Oas. 279 (4), explain- 
ed and distinguished, 


. Mr. M. A. Agiz, for the Applicant, 
` The Government Advocate, for the Crown. 


Order.- This is an application under 
8. 491, Oriminal P. O., by one Israr 
Husain who has been arrested by the 
District Magistrate of Basti under a warrant’ 
issued. b 
in accordance with s. 7, Extradition Act, 
(Act No. XV of 1903), The applicant was 
until May 11, 1938, in the service of the 
Bhopal State as a Nazir and it appears 
that the State has preferred a charge 
against him under s. 409, I. P. O., 
which is the law of that State also. 
An offence under s. 409, I. P. O, is 
an extraditable offence withinthe meaning 
of s. 7, Extradition Act, inasmuch it is 
one of the offences mentioned in Sch. I 
tothe Act. It is not alleged that the appli- 
cant is not a person against whom a warrant 
can be issued under 8. 7, Extradition Act. 
Nor is there any allegation that there is any 
formal defect in the warrant itself. The 
whole basis of the present application is the 
allegation that the Political Agent before 
issuing the warrant in question did not 
observe the procedure laid down in the rules 
framed by the Governor-General in Council 
under s. 22, Extradition Act. Itis contende 
ed that the failure to follow that procedure 
which was mandatory renders the warrant 
illegal and invalid and hence this Oourt can 
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in the exercise of its powers under s. 491, 
Criminal P. O., hold that the applicant 
is being detained in unlawful custody and 
can set him at liberty. I have carefully con- 
sidered this contention but I find no force 
init. It is true that thereis no materia] 
before this Court to show that the Political 
Agent followed the necessary procedure 
before issuing the warrant in question but 
that does not by any means lead to the 
conclusion that the procedure was not 
followed at all, It is quite impossible for 
this Oourt to hold merely on the basis of 
the applicant’s allegation that the procedure 
required under the rules was not followed 
by the Political Agent before issuing the 
warrant in question. Again I am strongly 
of the opinion that the powers of this Court 
under s. 491, Criminal P. O., are limited and 
they do not authorize this Court to enter as 
it were upon an enquiry into the conduct 
of the Political Agent. What the appli- 
cant wants this Court to do is to investi- 
gate into the proceedings of the Political 
Agent, but in my opinion this Oourt has 
no power to make any such investigation 
under s. 491, Oriminal P. ©. All that this 
Court is concerned with while exercising its 
power under s. 49}, Oriminal P. O., is to see 
that the. authority under which a person is 
being detained is on the face of it legal and 
valid. If there are any formal defects in 
the warrant under which the applicant is 
arrested, this Court can certainly take notice 
of them and can upon that basis hold that 
the warrant is on the face of it invalid. It 
would necessarily follow in that event that 
the detention ofthe applicant was unlawful, 
but in my view this is the limit beyond 
which this Court cannot go in the exercise 
of its power under s. 491, Oriminal P. O. 
I find that the view which I have taken 
is supported by several decisions of other 
Courts, for example, Baijnath v. Emperor, 
134 Ind. Cas. 594 (1), Jamna v. Emperor, 
91 Ind. Cas. 69 (2) and Giyan Chand v. 
Emperor (3). The learned Counsel for the 
applicant has relied upon the decisionof a 
Bench of this Court in Sandal Singh v. 
District Magisirate and Superintendent, 
Dehra Dun (4) In that case it was held, 


(1) 134 Ind. Oas. 594, AI R1931 Oudh 304; (1931) 
Or, Cas 826; 38 Or, LJ 1243; 8 O W N 933; Ind. 
Rul. (1931) Oudh 326. 

(2) 91 Ind. Oas, 69; A IR 1996 Sind 126; 97 Or. L 
J 37;208L R128. 

G) SPR 1909 Or,; 1 Ind. Oas. 198; 9 Or. L J 3; 36 
P WR 1908 Or 


(9 (1934) A LJ 556; 151 Ind. Oas, 279; A I R 1934 
All. 148; (1934) Or, Oas. 214; 85 Or, L J 1296; 56 A 
409; 7T R'A 138 (3) ` ; 
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that ` 

“the power of the High Court, however, to interfere 
under 8.49), Criminal P, O. remains untouched by 
the Extradition Act, and the High Court is entitled 
to enquire into the question whether a person 
arrested under an extradition warrant was illegally 
or improperly detained in public or private custody, 
andif the High Court is satisfied that he was so 
detained, to order that he be set at liberty.” 

Aclose examination of the decision will 
show that the point which arose for considera- 
tion in that case was that one of the three 
conditions precedent for the issue of a legs 
warrant under s3. 7, Extradition Act, had not 
been fulfilled and this Oourt decided that it 
had the power to hold that in the absence of 
that condition precedent, the Political Agent 
had no authority to issue a warrant under 
s. 7, Extradition Act. I do ‘not find any 
conflict at all between that decision and 
the view which I have taken in the present 
case. There was no question raised in 
that case that the Political Agent had not 
followed the rales and in consequence there- 
of the warrant issued by him was invalid. 
It does not afford any authority for the 
Proposition that this Oourt can enter upon 
an enquiry into the conduct of the Political 
Agent before issuing a warrant of arrest 
under s. 7, Extradition Act. The result 
therefore is that I'see no reason to interfere 
and dismiss this application. The stay order 
is discharged and the District Magistrate of 
Basti can now proceed to execute the warrant 
in accordance with the law. 


Be | Application dismissed, 


RANGOON HIGH COURT 
Criminal Appeal No. €41 of 1939 
August 21, 1939 

' . DUNKLRY AND Waicat, JJ. 

-:' NGASAR KEE—Appatiant 

A versus 

2 Tas KING—Opposits Party ; 

Oriminal Procedure Code (Act V of 1898), es, 537, 
239—Two persons charged with same offence of 
murder—Prosecution evidence mutually exclusive— 
Joint trial, legality—Oriminal trial—Duty of pro- 
secutton—Public prosecutor should not withhold evi- 
dence. . 

When one accused is charged with having mur- 
dered a certain person at B certain place, and an- 
other accused ia charged with having murdered the 
same person at the same time and place, and both 
these accused are being prosecuted because there is 
evidence against both, but the evidence is of such 
a character that both of them cannot be convicted, 
and if one set of evidence is believed, one of the 
aocused will have to be convicted, whereas if the 
other set of evidence is believed, the other accused 
will have to be convicted; it cannot be said that 
those persons are charged with the same offence 
committed in the course of the rame trangaction 


° 
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within the meaning of 8. 239, Oriminal P. O. 
“The same offenos "' means an offence arising out of 
the’same act or series of acts and can mean nothing else, 
When the prosecution evidence against two persons 
is mutually exclusive, there is no provision of the 
Oode under which those persons oan be tried toge- 
ther; and the joint -trial of the two persons 18 
not a mere irregularity which can be cured under 
s. 537, Oriminal P, O., it is an illegality which 
goes to the very root of the trial. 21 Jnd. 
Uss. 163 (l) and Subramanta Ayyar v. Em- 
peror (2), followed. |p 304, col. 7.] 

It is the duty ofa Public Prosecutor to conduct the 
case for the Crown fairly ; his object should be, not to 
obtain an unrighteous conviction, but, as repre- 
senting the Orown, to see that justice is vindi- 
cated ; and in exercising his discretion as to the 
witnesses whom he should or should not call, he 
should bear that in mind, It is his bounden duty 
to place before the Oourt for the adjudication of 
the Court, all the evidence against the accused per- 
sons and should not withhold certain evidence by 
not calling the principal witness on the 
ground that he did not believe the witness's 
evidence, It is for the Judge not for 
the Public Prosecutor to decide whether the 
evidence should be believed or not. Nga Aung Gyi 
v. King-Emperor (3), relied on. [p. 309, col, L| 

Or. A. from an order of the Sessions 
Judge, Thaton, dated July 25, 1939, 


Mr. C. A. Soorma, for the Appellant. 


Mr. U Tun Byu, for the Govt: Advocate, 
for the Orown. - 


Dunkley, J.—We have with reluctance, 
come to the conclusion that we must order 
are-trial of the appellant before another 
Sessions Judge, owing to the illegality of 
his original trial. lhe appellant was 
charged before the learned Sessions Judge of 
Thaton with having committed the offence 
of murder by causing the death of a person 
named Maung Kywe. Without any doubt, 
Maung Kywe met his death on the night 
of January 31, 1939, by reason of being 
cut and stabbed with some sharp-edged and 
sharp-pointed instrament. It was in evi- 
dence before the learned Sessions Judge 
that the first statements that were recorded 
inthe investigation of the offence, which 
resulted in Maung Kywe’s death led to the 
suspicion that this offence was committed 
by a man named Maung Yaung. Subse- 
quently, further investigation elicited that 
tnere was evidence also that the appellant 
Sar Kee, had committed this‘ offence. The 
Consequence was that the Police sent up 
for trial, in one and the same trial, both 
Maung Yaung and Maung Sar Kee. Each 
of them was separately charged with the 
offence of murder, under s. 302, I. P. O, by 
causing the death of Maung Kywe on the 
night of January 31, 1939, and both of them 
were committed to stand their trial before 
the Sessions Court on this charge. The 


a 
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trial befcre the Sessions Court was a joint 
trial of the two appellante. The learned 
Sessions Judge, at the beginning of his 
judgment, has stated that the case pre- 
sented difficulties from the outset as the 
two accused were not charged with having 
murdered the deceased jointly, | but there 
were two sets of conflicting evidence one 
to prove that accused No.1 Maung Yaung, 
was the assailant of the deceased, Maung 
Kywe, and the other to. establish the guilt 
of Sar Kee, accused No. 2, “for the same 
offence.” With due respect to the learned 
Sessions Jadge, there was no evidence to 
establish that Sar Kee was guilty of the 
same offence as Maung Yaung. It was 
attempted to establish that he was guilty 
ofthe murder of Maung Kywe, but that 
does not make it the same offence as the 
offence of Maung Yaung, presupposing that 
Maung Yaung had committed this murder. 
The trial before the learned Sessions 
Judge was an illegal trial ab initio, The 
authority for this proposition—an authority 
which has never been doubted and has, in 
fact, been followed in several unreported 
decisions of this Court—is Agimud-din v. 
Emperor (1) and this case was binding 
upon the learned Sessions Judge and ought 
to have been followed by him, Had he 
referred to it, it would have been at once 
apparent to him that the two accused, 
Maung Yaung and Maung Sar Kee could 
not be tried together. The head-note of 
Azim-ud-din's case (1) reads as follows : 

“Two persons accused of an offence cannot be 
tried together if the prosecution cases against them 
are mutually exclasive. The words ‘accueed of the 
same offence’ in s. 289, Criminal P. O., imply that 
the co-accused have acted in concert or association.” 

Referring to the provisions of the Orimi- 
nal P. O., cn which this decision is based, 
B. 232 of the Code specifically lays down 
that for every distinct offence of which any 
person is accused, there shall be a separate 
charge, and every such charge shall be 
tried separately, except in the cases men- 
tioned in as. 234, 235, 236 and 239. Conse- 
quently, when there is one charge against 
one person and another charge against 
@nother person, those charges must be the 
subject of separate trials, unless the Orimi- 
nal P. O. points that the two charges and 
therefore the two accused may be jointly 
tried. Section 239 lays down the only 
circumstances in which accused persons 
may be jointly tried. Olause (a) of this 

ction says : : : 
reThe tollorivg persons may be charged and tried 

1) TL B R68, 21 Ind, Oss 163; 14 Or. Ld 563; 
6 Bur. L T 191, 
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together, namely persons accused of the same offence 
committed in the course of the same transection.” 
When one accused is charged with having 
murdered a certain person at a certain 
place, and another accused is charged with 
having murdered the same person at the 
same time and place, and both these ac- 
cused are being prosecuted because there 
is evidence against both, but the evidonce 
ig of such a character that both of them 
cannot be convicted, and if one set of 
evidence is believed, one of the accused 
will have to be convicted, whereas if the 
other set of evidence is believed, the other 
accused will have to ba convicted, it cannot 
be said that those persons are charged 
with the same offence committed in the course 
of the same transaction. “The same 
offence’ means an offence arising out of the 
same act or series of acts and can mean. 
nothing else. This is clear from the words 
of the clause “committed in the course of 
the same transaction.” When the prose- 
cation evidence against two persons is 
mutually exclusive, there is no provision of 
the Code under which those persons can 
be tried together; and the joint trial of the 
two persons is not a mere irregularity which 
can be cured under gs, 537, Oriminal P. O.,. 
it is an illegality which goes to the very 
root of the trial. In Subramania Ayyar v. 
Emperor (2), their Lordships of the Privy 
Council held that the disregard of an 
express provision of the law as to the mode ` 
of trial was not a mere irregularity such as 
could be remedied by s. 537, Oriminal P. O., 
and that such a phrase as “irregularity” is 
not appropriate to the illegality of trying 
an accused person for more different 
offences at the same time, and those offences 
being spread over a longer period than by 
law could have been .joined together in one 
judgment. For myself, I can see no dis- 
tinction between trying one person on a 
multiplicity of charges such as is not allow- 
ed by law, and trying two persons in one 
and the -same trial where such joint trial 
i6 not allowed by law. I am therefore com: 
pelled to hold that. the trial of this casa 
before the learned Sessions Judge of Thaton 
was an illegal trial, and hence there must. 
be a fresh trial of the appellant before some . 
other Sessions Court.. S 
-lt is unfortunately necessary, before we 

part with this case, to make some reference 
to the impropriety of the manner in which 


_ the learned Public Prosecutor for Thaton 


conducted the prosecution. There were for 


(2) 25M 61; 88 I A-257; 11M [iJ 233; 8 Sar, 160) 
3 Weir 271; 3 Bom, L R310; 50 WN 860\P O),> 
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trial before the Sessions Court two persons, 
namely, Maung Yeung and the appellant. 
It is‘ laid down in Nga Aung Gyi v. King- 
Empéror (3) that it is the duty of a Public 
Prosecutor to ‘conduct the case for the 
Orown fairly ; his object should be, not to 
_ obtain an unrighteous conviction, but, a8 
representing the Orown, to see that justice 
is vindicated ; and in exercising his dis- 
cretion as to the witnesses whom he should. 
or’should not call, he should bear that in, 
mind, It therefore was in this case his, 
bounden duty to place before the Oourt for 
the adjudication of the Court, all the evis 
dence against both these accused persons., 
Yet he'asked the permission of the Oourt 
not to call the principal witness against the 
accused, Maung Yaung, on the ground that 
hè did not believé this witnease's evidence. 
As the learned Sessions Judge has stated in. 
the courge of his judgment, this action on. 
the part ‘of the learned Public Prosecutor 
was constituting himself the Judge of the 
case, that’ is, coming toa conclusion, in 
regard to the guilt or innocence of one 
accused and therefore pressing unduly for 
8 conviction of the other accused, namely the 
present appellant. If the learned Public 
Prosecutor had come to the conclusion after 
the proceedings in the committing 
Court, that there was no creditable evidence, 
against Maung Yaung his proper procedure 
was to have made an application to the 
leartied Sessions Judge for permission to 
withdraw the case against Maung Yaung. In 
my view, ifhe had made such an application, 
it’ would necessarily have been rejected, 
because the trial-showed that there. was 
considerable evidence against Maung Yaung. 
and it was for the Judge, and not for the, 
Public Prosecutor, to decide whether that 
evidence should be believed or not and it. 
Was therefore essential that the Public Pros, 
secutor should place the whole of this: 
évidence before the Oourt. The learned 
Bessions Judge, has jin the course ‘of, his 
judgement, commented on the fact that. 
neither of the accused persons called any 
défence evidence, The answer is that they. 
were not able to do so because the defence, 
évidence of each was the prosecution evi-. 
denicé against the other, and had therefore. 
been called as prosecution evidence in the, 
case. It is undesirable that we. should, 
express any opinion regarding the evidence. 
against the present appellant or its credi. 
bility at this stage, because as I have. 
already said, it is clearly essential that. 
there should be a reetrial and therefore we. 
(B) Rab < a 
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accept this appeal, set aside the conviction’ 
and sentence of the appellant and order the 
re-trial of the appellant before the Sessions 
Court of Moulmein on the same charge. - 
Wright, J—Tagren © 0 
Dee ee Ee Appeal accepted, — 


_ PRIVY COUNCIL, | 
_Appeal from the Oudh Ohief Court... 
. . — ‘October 10, 1939 - KA 
: Loep MaOMILLAN, SIR Gnoras RANKIN , 
7 < -TAND Mp, M, R. JAYAKAR. | 
-` Babu BHAGWAN DIN AND orazes. 
ae © —APPRLLANTS ¢ “o 


-° GIR HAR SAROOP anp oTanra 
Boe . . —-REBPONDANTS 2 -o4 
Charitable and. Religious . Truste Act - (XIV o 
1920), ss. 3, 5, 6, 13—A pplication under 4. 3— Proceed- 
ings, nature of—Res ju cata —Desision, +t ; 
as. res judicata to-bar regular suit even in - case of- 
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party to. ings —S. 6, intention of—“ If a- 
Rasta s= e.. JOHS tO comply," construction— 
—Public trust—Dedication—Nature of evidence to 


prove —Inference from user—Valus of public user as’ 
evidence of dedicaiion—Held, that grant was not mads- 
by way ose for nes oped Purpose but- to. 
antes a 18 A per Yy. 
The decision of the District Judge under the- 
Oharitable and. Religious. Trusts Act—a decision: 
from which bys, 12 there is no appeal—is a: deoi-- 
sion in asummary proceeding which is not a suit 
nor.of the same character as a suit; -it has not 
been made final by any -provision in the Act and: 
the doctrine of res judicata does not apply so as to- 
bar a regular suit even in the case of a parson who 
was a party to the proceedings under the Act,- (p.’ 
col, 2] --, = - - 1 p < done A 
at poe of a aoa is e AAN 
of the proceedings aut. by s. 3 of the -Act: 
prima Facies. while the District. Judge may -have to: 
come to.a decision upon this point in? order to 
satisfy himself on the.question of ‘his own juriadic-. 
tion, he. cannot -by-an erroneous decision thereon 
ive. himself jurisdiction. No matter how long or: 
ow. peaceably.an individual may have been - in: 
possession and enjoyment of -property,: it oe 
Possible for persons claiming to be acting for t 
ublja to lay claim to! the property as ‘having been 
Tapresbad with a trust of a charitable or religious - 
nature. It would be both drastic and ous 
: if not: will- 


to, provide that a in: possession, 
ts bring a suit to establish his own title: 
matively, must be content to abide without 


right of .appeal by-the desision of the District Judge 
tea oe ka this character, [ibid].. -> 
“The terms of a, 6 of the Act are intended to. 
define’ the consequences of an order made by the 
District Judge directing the ‘persons’ ’ to furnish | 
particulars ot the property, eto, but the words “ if a 
trustee without reasonable excuse fails to.comply ™ - 
in's. 6 cannot be read to exclude a, contention in, 
a regular suit that’ the plaintiff is not a trustee or 
to prevent a-similar contention being raised by a 
defendant to a suit: under s. 92 of the Oivi - P.O, 
. $08, col. 1]. ; fe et eg ee 
[Bi would, a an error in method if the Bg ea 
històry of the temple is not looked at in the b 
of the. grant-of the property. ` While it is certainly 
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possible that in the course of yeara the temple 
should have been so dealt with as to become de- 
dicated for the benefit of the Hindu public as a 
public temple, such a dedication requires to be 

oved. Where the general effect of the evidence 
BB that the family have treated the temple as 
family property, dividing the various forms of 
profit whether offerings or rents, closing it so as to 
exclude the public from worship when marriage or 
other ceremonies required the attendance of the 
members of the family at its original home, and 
erecting samadhs to the honour of its dead, in these 
circumstances, it is not enough to deprive the family 
of their private property to show that Hindua 
willing to worship have never been turned away or 
even that the deity has acquired considerable popu- 
larity among Hindus of the locality or among per- 
sons resorting to the annual mela, Worshippers 
are naturally welcome at a temple because the 
offerings they bring and the re they give to 
the idol: they do not have to be turned away on 

in of forfeiture of the temple pro as having 
Become property belonging toa public trust. Facts 
and circumstances, in order to be accepted as suffi- 
cient proof of dedication of a temple as a public 
temple, must be considered in their historical set- 
ting and dedication to the public is not to be readily 
inferred when it is known that the temple property 
was acquired by grant to an individual or family. 
Such an inference, if made from the fact of user 
by the public, is hazardous, since it would not 
in general be consonant with Hindu sentiments or 
practice that worshippers should be turned away; 
and as worship generally implies offerings of some 
kind ıt is not to be expected that the managers of 
a private temple should, in all circumstances, desire 
to discourage popularity, The valueof public user 
as evidence of dedication’ depends on the aircum- 
stances which give strength to the inference that 
the user was as of right. 151 Ind. Cas, 329 (5), 
referred to, 81 Ind. Oas. 518 (4), distinguished, . 

Held, that the grant was not a grant to the idol 
or an endowment of a temple or a. gift made by 
wey of trust fora publio ieligious purpose. ‘The 
grant was to the grantee and his heirs in perpetui- 
ty. The reference to the grantee's heirs, and the 
. Arabic terminology nasilan ba'da nasitn wa bainan 
ba'da batnin (descendant after descendant and 
generation after generation) were not reconcileable 
with the view that the grantor was in effect making 
a wagf for a Hindu religious purpose, even if it 
be assumed that this was not otherwise an unten- 
able hypothesis, (p. 309, col, 1J 


lants. 


Mr. Y. B. W. Ramsay, 
dents. 


Sir George Rankin.—On April 14, 
1930, the first two appellants (uncle and 
nephew) filed before toe District Judge at 

ucknow an application under s. 3 of the 
Oharitable and Religious Trusis Act (XIV 
of 1920) for an order directing accounts to 
be furnished in respect of a certain temple 
in Lucknow together with land and houses 
adjacent thereto and occupied therewith. 
The Principal deity is Bhaironji and from 
this. idol: the temple takes its name but 
ther: are other idols alec in different parts 


for the Respon- 
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of the temple compound, which is now of 
an area variously stated as about four 
bighas or 16 biswas, The respondents to 
the application were five in number, three 
men and two women: with certain other 
members of their family, they are now 
respondents before the Board in this con - 
solidated appeal. They claim to be direct 
descendants of one Daryao Gir to whom a 
grant was made in 1781 of the land now in 
a a by the then reigniog Nawab of 
udh. It has been found and it does not 
appear to be in doubt that the members of’ 
this family are grihastha fakirs being at 
once goshains and householders, The 
family comes from the Bijnore District “on 
the Dhampur side” and is a joint Hindu 
family of the usual type. At the time of 
the application to the District Judge 
members of the family had been cone 
tinuously in occupation and control of the 
temple and a number of samadhs or tombs 
had been set up containing the ashes of 
goshains who hud belonged ‘to the family. 
No interference with the management of the: 
temple or the c nduct of ita worship whether 
on behalf of the public or otherwise had at 
apy time taken place, It was not alleged in 
the application that the family had been 
guilty of any neglect or mis-management 
and the contrary has now been held by the 
Courts in India, The District Judge gave 
to the five ‘respondents before him an 
option to bring a suit for a declaration that’ 
the property was not subject to a trust 
for a public purpose of a charitable or 
religious nature but they did not take this 
course. Accordingly he threw upon them 
the burden of disproving this allegation 
and after hearing nine witnesses for the 
applicants and two of the respondent 
goshains, aud after considering certain . 
documents, he’ held that there was astrong . 
prima facie case that the temple formed 
the subject of a public trast and that the 
goshatns had failed to establish the opposite. . 
He therefore directed the goshains before: 
him to furnish particulars of the extent 
of the property, the nature of the buildings 
and the income for the past year (October 1, 
1930). This order was not complied with, 
and on September 16, 193], the first two 
appellants brought in the Uourt of the 
Subordinate Judge, Mohanlalganj. Suit 
No . 108-7 of 1931 against the same five 
members of the respondents’ family. The- 
suit was framed under s. 92, Civil P. 6. relye . 
ing upon the failure to furnish particulars as 
ordered by the District Judge, the plaint 
asked for removal of the defendants, the 
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appointment of new trustees and the fram- 
ing of a scheme for the management of the 
temple. Before jadgment had been given 
in this suit, another suit—No, 8130 of 
1931—was on December 24, 1931, brought 
in thesame Court by 14 plaintiffs, claims 
ing that they and four of the persons 
impleaded as defendants were members of 
the joint Hindu family to whom the temple 
belonged, This meant that 13 persons who 
had not been made parties to the proceed- 
inga,before the District Judge were now 
putting their mghts in suit as descendants 
of Daryao Gir and his co-parceners. T'he 
contesting defendants to this suit included 
the first two appellants—that is the uncle 
and nephew whohad initiated the proceed- 
ings before the District Judge. Judgment 


In the former of these Saits (No. 10847) 


was given on February 22, 1932, by the 
learned Subordinate Judge at Mohanlalganj, 
He held that the five goshains, defendants 
before him, had not proved that 13 other 
members of their family were interested 
and he left this to be determined in the 
other suit, He considered that the order 
of the District Judge concluded the ques- 
tion whether the temple was or was not the 
subject of a public religious trust and he 
decreed the suit, removing the five defend- 
ants, appointing new trustees and approv- 
ing a scheme. About a year later (Febru- 
ary 28, 1933), judgment ın Suit No. 8-130 of 
1931 was delivered by another Subordinate 
Judge (at Malihabad) holding that the 
temple property was the private and 
Personal property of the 18 persons (14 
plaintiffs and four defendants) of the respon- 
dents’ family en behalf of whom it had 
been claimed. Both of these decisions 
were taken on appeal to the Chief Oourt 
at Lucknow and on October 23, 1934, 
Nanuvutty and Ziaeul Hasan, JJ. delivered 
one judgment covering the two appeals. 
They heid that the temple property was 
not impressed with a public trust but was 
private property belonging to the joint 
family of the goshains. Hence the two 
appeals, which are now before the Board 
as a consolidated appeal. 

The first question is whether the order 
of the District Judge made under tne 
Oharitable and Religious ‘{'ruste Act, 1920, 
Precludes the respondents from disputing 
that the temple is the subject of a paolic 
religious trust. That order was made in 
nell tate of five members only of the 

y and it is not shown that the other 
members are bound by it according to 
any Principle of representation. Hence it 
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is difficult to see how these other members 
can be prevented from claiming the pro- 
perty as belonging to their joint family. 
The Ohief Oourt nave refused for other 
reasons also to regard the District Judge’s 
order as conclusive. In this they have 
followed, the decisions of a Bench of the 
Lahore High Oourt in Prem Nath v. Har 
Ram (1) and a Single Judge of the Bombay 
High Court in Aardarali v. Gulammohiude 
din (2) and have agreed with the view of 
Niamutulla, J. in Mahadeo Bharthi v. 
Mahudeo Rai (3) in preference to the 
opinion of Mukerji, J. in the case laste 
mentioned. Their Lordships agree with the 
Ohief Court. They hold that the decision 
of the District Judge under the Act of 
1920—a decision from which by s 12 
there is no appeal—is a decision in a 
summary proceeding which is not a suit 
nor of the same character as a suit; that 
it has not been made final by any provi- 
sion in the Act; and that the doctrine of 
res judicata does not apply so as to bar 
a regular suit even in the case of a person 
who wasa party to the proceedings under 
the Act. Tne existence of a public trust 
is the foundation of the proceedings 
authorised by s. 4 ofthe Act: prima factie 
waile the District Judge may have to come 
to a decision upon this point in order to 
satisfy himself on the question of his own 
jurisdiction, he cannot, by an erroneous 
decision thereon, give himself jurisdiction. 
To produce this result there must be some 
provision in the Act which requires a 
Contrary construction. No matter how long 
or how peaceably an individual may have 
been in possession “and enjoyment of proe 
perty, it is always possible for persons 
cluiming to be acting for the public to 
lay claum to the property as having been 
impressed with a trust of a charitable or 
religious nature. It is readily intelligible 
that the Dustrict Judge should be required 
to stay proceedings under tne Act in any 
Case ın which tne person against whom 
they have been taken is willing to bring 
a suit, Bat it would be botb drastic and 
anomalous to provide that a person in 
possession, is not willing to bring a suit 
wo establish his own title affirmatively, 
must be content to abide without rigot ot 
appeal by the decision of tae District 
Judge in a proceeding of this caaracter, 

U) A 1B 1984 Lah. 771; 154 Ind, Oas, 229; 36 P 
LR 13; 7 R L 531; 16 L 83, ` 

(2) 58 B 623, 15% Ind. Oas. 781; 86 Bom, L B 
687; A IR 1984 Bom, 343; 7 R B 180, 

(3) 51 A 805; 118 Ind. Oes. 513; à I R1939 Lah, 
506; (1939) ALJ 603: Ind. Rul. (939) Al, 866, 
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The -terms of s. 6 of the Act are intended, 
in’ their Lordships’ view, to define the 
consequences -of such an order as was 
Made in this case by the District Judge 
on October 1, 1930, but the words “if a 
trustee without reasonable excuse fails to 
comply" cannot be read to exclude a con- 
tention in a regular suit that the plaintiff 
is not a trustee or to prevent a similar 
contention being raised by a defendant to 
a suit under s, $2 cf the Code, 

- Upon “the merits, it is desirable to con- 
sider first the documents. The main 
document of title has already been mein- 
tioned. It isexhibit No, 4 dated April 2, 
1781, whereby the Nawab of Oudh granted 
the property now in question to the res 
pondents’ ancestor, Daryao Gir. The grant 
runs as follows :— 

“The present and future state officials of Haveli 
Lucknow, suburbs and the province of Akhtarnagar, 
Oudh, should know that five pucca bighas waste 
land, fres from Government revenue, mal and sewat, 
in the Immediate vicinity of village Nawagaon, 
included in the said Haveli whereon lies the house 
of Bhairon, has been granted along with the said 
house, in the name of Daryao Gir goshain, the 
mahant, free of all dues and shall not be shown 
in the record:-that the said land shall, generation 
after generation and descent after descent, be left 
in the possession and enjoyment of the said person 
and his heirs and they (officials) should not inter- 
fere and meddle with the same for any resson 80 
that the said person having remained in possession 
of the said land and constructed a house, etc., should 
with contentment and devotion remain engaged in 
praying for His Highness,” i 

This grant was construed by a -Court 
of the Nawab in 1043 when members of 
the respondents ' family took proceedings to 
eject certain dhobts (washermen)- who had 
been allowed to set up and live in a thatched 
hut in the courtyard of the temple. It 
was held to be a grant of five bighas of 
the waste land to Daryao Gir, ancestor 
of the fakirs, to be held generation after 
Generation asamuafi (revenue free grant) 
and that the jaktrs had been long in 
possession, There is also the Khasra com- 
piled after 1957 at the time of the First 
Settlement of the city of Lucknow soon 
after the annexation of Oudh by the British, 
This shows the plot as “mud house of 
Bhaironji” and under the heading “name 
of owner by virtue of possession” are ine 
serted ‘‘Kesri Gir and Jawahir Gir and 
Kalyan Gir disciples of Daryao Gir”. 
These are the main documents in the case 
but there are in addition a number of 
sarkhats, or leases of shop rooms on the 
outskirts of the temple ‘property. These 
are expressed to be granted by individual 
members of the Tespondenis’ family: as 
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the trial Judge (in Suit No. 8-130) has 
pointed out, the lessors were: representa- 
tive of each of the three branches of the 
family. The Chief Court noticed that there 
is no lease in the name of the idol as 
distinct from the names of individual 
goshains. In these leases the goshains are 
sometimes referred to as ‘‘owners’’ of the 
shop or kothrt: in one at least, as owners 
of the asthan Sri Bhaironji. i 


It will be, convenient to indicate, the 
main features of the evidence before at- 
tempting to draw any inferences from 
the documents. The appellants rely ' 
strongly on the fact that for many years 
Hindu members of the public have resorted 
to the temple for worship and darshan 
without let or hindrance, About 46 years 
before the trial, a mela or fair had been 
started by some musicians and dancers and 
had become an ‘annual function towards 
which public subscriptions were collected, 
There was some évidence that part of 
these monies had been spent upon white- 
washing and repairing the temple but 
the Ohief Oourt does not consider this to 
be established; though it is cerlain that the 
temple and its goshains profited from 
the increased resort to the temple during 
the mela. $ 


The appellants maintain that upon a 
review of the history of the. temple, they 
have established that it was held out to the 
public as a public temple and that the 
Courts in India should have -applied to it 
the reasoning of the Board -in the Madras 
Case of Pujari Lakshmana Goundan v. 
Subramania Ayyar (4). The.facts which 
have been held by the Oourts below to 
tellin favour of the respondents are that 
there had been-no previous interference 
with the temple cn behalf of the public; 
that the goshains took the offerings for 
themselves; that they divided them accorde 
ing to their shares as members of different 
branches of the family; that they spent 
money on repairs; that they gave leases 
in their individual names and not in the 
name of the idol: that they olosed the 
temple when they had occasicn to go- to 
their native village for family ceremoniés, 
6.9, marriages; and that tombs to certan 
members of the family were put up 
though they. could not claim to be famous 
saints. : . ng 


(4739 O W N 112; 81 Ind. Oas. 518: A IR 1954 
PO 44; 19 LW 355; 32A LJ 169; (19d MW N 
278 100 @ A L 606; L RSA WO 195 
( Pi a 
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Their Lordships agree with the ‘Chief 
Court in holding that the grant of 1781 is 
not agrant totheidol or an endowment of 
a temple or a gift made by way of trust 
for a public religious parpose. The grant 
isto Daryao Gir and his heirs in perpetuity. 
Had it been intended as an endowment for 
an idol it would have been very differently 
expressed: the reference to the grantee's 
heirs, and the Arabic terminology naslan 
ba'da naslin wa batman ba'da batnin 
(descendant after descendant and genera- 
tion" after generation) are not reconcileable 
with tte view that the grantor was in effect 
making a waqf for a Hindu religious 
purpcse, even if it be assumed that this is 
not otherwise an untenable hypothesis. 
While it is true that the origin of the idol 
is not completely traced—the respondents’ 
allegation that it was founded or set up 
by Kishore Gir, father of the grantee, not 
being established by evidence—the 
grant of 1781 discloses the existence of 
a fakir with an idol in a mud hut 
squatting upon waste land which did not 
belong to him and which was given to 
him for the first time’ by the grant. It 
would, in their Lordships’ opinion be an 
error in method if the subsequent history 
of the little temple was not looked at in the 
light of this grant. While it is certainly 
possible that in the course of years the 
temple should have been so dealt with as to 
become dedicated for the benefit of the 
Hindu public as a public temple, such a 
dedication requires to be proved. Their 
Lordships consider that in Suit No, 8-130, 
the Oourts in India have followed a proper 
method and arrived at a correct conclu 
sion upon the point, The decision of 1843 
shows the pesition to have then been as in 
1781 and the khasra at the time of the 
Settlement of Lucknow shows no variation— 
there is still a mud hut with an idolin it 
and the “owners” are members of the 
respondents’ family, though described as 
“disciples of Daryao Gir”. The general 
effect of the evidence is that the family 
have treated the temple as family pro- 
perty, dividing the various forms of profit 
whether offerings or rents, closing it so as 
to exclude the public from worship when 
marriage or other ceremonies required the 
attendance of the members of the family 


at its original home, and erecting samadhe . 


to the honour of its dead. In these 
circumstances it is not enough, in their 
Lordships’ opinion, to deprive the family 
of their private property to show that 
Hindus willing to - ip have never been 
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turned away or even that the deity has 
acquired considerable popularity among 
Hindus of the locality or among persons 
resorting to the annual mela. Worshippers 
are naturally welcome at a temple because 
of the offerings they bring and the repute 
they give to the idol: they do not have to 
be turned away on pain of forfeiture of 
the temple property as having become 
property belonging to a Public Trust. 
Facts and circumstances, in order to be 
accepted as sufficient proof of dedication 
ofa temple as a public temple, must be 
considered in their historical setting in 
such a Case as the present: and dedication 
to the public is not to be readily inferred 
when it is known that the temple property 
was acquired by grant to an individual or 
family. Such an inference if made from 
the fact of user by the public is hazardous, 
since it would not in general be consonant 
with Hindu sentimenis or practice that 
worshippers should be turned away; and 
as worship generally implies offerings 
of some kind, it is not to be expected that 
the managers of a private temple should in 
all circumstances desire to discourage 
popularity. Thusin Mundancheri Koman 
v. Achuthan Nair (5. the Board expressed 
itself as being slow to act on the mere fact 
of the public having been freely admitted’ 
to a temple. The value of public user as 
evidence of dedication depends on the 
circumstances which give strength to the 
inference that the user was as of right, 
Their Lordships- do not consider that the 
cage before them is in general outline the 
same as the case of the Madras temple, 
Pujari Lakshmana Goundan v. Subramania 
Ayyar (supra) (4) in which it was held 
that the founder who had enlarged the 
house in which the idol had been installed 
by him, constructed circular roads for 
processions, built a rest house in the village 
for worshippers, and so forth, had held out 
and represented to the Hindu public that 
it was a public temple. The Obief Court 
have, in the opinon of the Board, correctly 
estimated the particular facts of the case 
before them and have rightly negatived the 
contentions that the temple is a public 
temple and that the property in suit is 
impressed with a trust of a publics religious 
character. 

Their Lordships will humbly advise His 


Majesty that this consolidated appeal should 
(5) 61 I A 405; 151 Ind. Oas. 339;7 RP O 55 
AIR 1934 P O 280; 11 O WN 1150; 40 L W 428 


(1934) M W N 1055: 67 ML J 788: 60 OLJ 344 
58 M 91; 1984 A L R898; 19340 LR 764; 390W 
N 518 (P O). ; ; 
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be dismissed. The appellants must pay the 
Tespondents’ costs. 
8, - Appeal dismissed, 


Solicitors for the Appellants :—Mesars. 
Hy. 8. L. Polak & Co. 

Solicitors for the Respondents :—Messrs. 
James Gray & Co. 


NAGPUR HIGH COURT 
Oriminal Appeal No. 215 of 1959 
August 18, 1939 
i Niyoat anp Group, JJ. - 
MOTILAL AND ANOTHAR— A PPRLLANTS 
versus 
EMPEROR—RRBBPONDENT 
Criminal trial—Identification—Articles not mized 
with similar articles—Value of identification— 
Evidence Act (I of 1872), a. 37—Oriminal nnas 
Code (Act V of 1898), ss. 
if sontradietorg 5. 163, df alters 9. 27, Evidence Act 
—Statemen accused to that 


mt out ornaments of deceased, admissibility— 

onfession in dock under 3.342—If can be taken 
aga co-accused under s. 30 Evidence Act. 

Where during the identification of articles re- 
covered from the accused, they were not mixed with 
similar articles, this omission would not make the 
identification inadmissible although it would de- 
tract from the weight that would otherwise be 
attached to that evidence. [p. 819, col. 1.] 

provisions of s 27 of the Evi, Act are 
quite independent of s. 162 of the Criminal P. O. 
and the:amendment of that section made in 1923, 
was not intended to abrogate or impair the effect 
of s. 27 of the Evi. Act. The statement made 
by the accused that he would produce deceased's 
ornaments which distinctly led totha discovery of 
the ornaments falls within the ambit of 5.27. 114 
Ind. Cas, 273 (8), followed. [p. 312, col. 2.] 

Section 27 contemplates the discovery of material 
evidence, The material discovered would have no 
value unless it is relevant to the fact in issue and 
connected in some manner with the crime under in- 
vestigation. Any information given by an acoused 
person showing the relevancy of a fact to the crime 
. Must form an integral part of the discovery of the 
fact itself, namely material evidence, although it 
may indirectly amount to a confeasion, Consequent- 
ly, the statement made by the accused that he 
would point out the deceased's ornaments would be 
admissible. That would only show his knowledge 
of the ornaments belonging to the deceased but 
would not prove by itself his complicity in the crime 
of murder, [p. 813, col. 2.} 

[Oase-law referred to.) 

Quaere —Whether a confession made by an acous- 
ed in the dock, when examined under s. 342 of the 
Criminal P. O., can be taken into consideration under 
s. 30 Evi, Act against the otherjacoused persons, 

(Oase-law referred to.] 


Or. A, from the order of the Court of the 
Additional Sessions Judge, Balaghat, 
dated June 27, 1939. 


Mr, W.C. Dutt, for the Appellants. 
Mr. W. R. Puranik, for the Crown, 
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Judgment.—Motilal, his brother Mojilal, 
and Saktya, their servant, and Jhullu, 
Benya and Sudama, were tried in the 
Court of the Additional Sessions Judge, 
Balaghat, on the charge of murdering one 
Ghudnya, son of Langdya Mahar of village 
Datta on the night of February 10, 1939, 
and also of robbing him of his ornaments— 
offences punishable respectively under 
ss, 302 and 396, read- with s, 34, I. 0. 
Motilal, Mojilel and Saktya were convicted 
of both the offences and the first two were 
sentenced to death subject to confirmation 
by this Court and also to transportation 
for life ; Saktya was sentenced to transpor- ' 
tation forlife and five years’ rigorous 
imprisonment which was to run concurrente 
ly, and the others were acquitted. Motilal 
and Mojilal have preferred a joint appeal, 
Oriminal Appeal No. 215 of 1939, and 
Saktya filed a separate appeal, Oriminal 
Appeal No. 219 of 193%. This judgment 
governs the disposal of both. 

The deceased Ghudnya worked as a 
labourer on the field of Motilal and Mojilal. 
He was the only sonof his father and had 
been married two years before his murder. 
He was in the habit of wearing three gold 
earrings and a pair of silver Kadas on 
his wrist. On Friday, February 10, 1939, 
he and his wife worked as usual in the 
field of Motilal and Mojilal and returned 
in the evening. Hetcokhis meals along 
with his father and then left his house, 
At midnight when his wife got up from 
sleep and found that Ghudnya had not 
returned home she woke up her fatherin- 
law.. They made search for him in the 
The search made on 
the next day also proved fruitless. On 
Sunday, that is February 12, 1939, one 
Gopal brought the news that a blood- 
stained cloth was seen in the field of one 
Bhola Kumbhar. The deceased's father and 
his wife went to the field and discovered 
the trunk of a dead body which was kept 
away inthe recessof an embankment of 
Bhola Kumbhar’s field. The head was 
missing They forthwith reported the 
matter to the Mukaddam Anantsingh stating 
that on Friday Ghudnya after taking his 
meals had left his house at about 10 
o'clock and that he had three gold Balis 
(earrings) weighing 14, tola worth Rs. 42-80 
and two silver Kadas weighing 7 tolas 
worth Rs. 3-8-0. The report was sent to 
the Kirnapur Police Station on the same 
day and Sikandar Khan, Sub-Inspector 
arrived at the village Datta on February 13 
1939, for investigation, He found the head. 
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in the adjoining field. The clothes found 
on the body were seized as also a bunch 
of keys attached toa thread tied round his 
waist. Asthe body was in an advanced 
state of decomposition, Dr. Ghadge, Assis- 
tant Medical Officer, Balaghat, who held 
the post mortem examination, was unable to 
pronounce any opinion asto the cause of 
death. 

On February 15, 1939, that is Wednesday, 
an axe known as Pharsa, an iron file, a 


dhoti,a bandi andthe handle of the axe. 


were seized from Motilal. On the next day 
two shirts were seized from the accused 
Mojilal and a blood-stained dhoti and a 
shirt from Saktya. On that day Motilal 
led the Sub-Inspector to his house and 
produced three gold earrings and a pair of 
silver kadas which had been tied in a 
piece of cloth, which he had dug out from 
acorner of the chhapri of a dilapidated 
house standing in his badi. These orna- 
ments were recognised by the deceased's 
wife and father as those which had been 
worn by the deceased when he had left his 
house on the fateful night. 

It may be useful to describe the place 
where the murder is alleged to have been 
committed. Some distance away from the 
Village; towards the north-west there lies 
a hillock by the side of which flows a 
river called Deo Nadi. Bhola Kumbhar'’s 
field where the dead body was found is to 
the east of the hillock and to the north- 
west of the village. At the western end 
of the village there is a Ohaori along which 
the road passes towards the hillock. Musame- 
mat Kumharin (P. W. No. 8) who lives close 
to the Ohaori saw in the afternoon preced- 
ing the day on which Ghudnya disappear- 
ed Motilal and Mojilal and others including 
Ghudnya gathered near the Chaori and 
Jhullu, Oneof the accused had come to 
her to ask for fire presumably for smoke. 
In the evening of the material night she 
saw Jhullu, Saktyaand Ghudnya the-de- 
ceased on the road near her house. Ghudnya 
had a pot in his hand. Arjun (P. W. No. 15) 
who lives in the neighbourhood of the de- 
ceased saw Ghudnya going past his yard 
and atthe same time heard the voice of 
Jhullu saying that Ghudnya had come 
which was the singal for Benya, Sudaina and 
Saktya to come out of their house and go 
towards the west out of the village. Sakhau 
Marar (P. W. No. 12) whois the servant 
of Anantsingh Patel had carried meals tohis 
father in his field laying in the same direc 
tion and was retaining Horie) He first met 
at gome distance outside the village Motilal 
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and Mojilal going along the fields of 
Kenhaiya and Bhola Kumbhar. As he 
proceeded farther he saw Benya, Sudama 
and the deceased Ghudnya sitting on a 
log of wood near a well. Still later in his 
progress back to his house he met Jhullu 
and Saktya with whom he had some talk, 
They were going in the direction in which 
Benya, Sudama and Ghudnya were sitting. 
Later in the night Kanhaiya (P. W. No. 13) 
and Laxman (P. W. No. 14) heard voices 
of Motilal and Mojilal and Ghudnya. These 
two witnesses have their plantations in the 
river flowing by the hillock. The gist of 
their evidence is that Ghudnya in plaintive 
tones was imploring them to take away the 
Ornaments but save his life as he was 
the only son of his father. His voice ended 
with the words “OH mother” which was 
followed by a hush. The witnesses ob- 
served the figures of ths people which were 
at a distance of about 300 feat, 

The ornaments produced by Motilal were 
identified by the deceased's father Langdya 
(P. W. No. 9) and his wife Banda (P, W. 
No. 11) as well as Nandram_ goldsmith, 
(P. W. No. 16, the goldsmith who had made 
the ornaments. Kanhaiya (P. W. No. 13) 
Arjun (P. W. No.15) and Sauratsingh male 
guzar (P. W. No; 19) testified that Ghudaya 
was in the habitof wearing three earrings 
and two Kadas. Mojilal denied knowledge 
of the ornaments belonging to Ghudnya. 
Motilal, however, pléaded that they had 
belonged to his deceased father and that 
he had buried them in his house to conceal 
them from hia brother Mojilal because he 
had already unjustly appropriated all the 
ornaments of their mother, Motilal, however, 
did not give any evidence to substantiate 
his plea. The articles were sent to the 
Chemical Examiner and the [Imperial Serolo- 

ist, The Ohemical Examiner ‘detected 

lood on the iron axe blade and the iron 
file recovered from Motilal by applying 
bensidine test, but the presence of blood 
could not be confirmed by the spectroscopic 
method. He detected bloodstains by spec- 
troscopic test on dhoti, bandi and the handle 
of the axe recovered from Motilal and two 
shirts recovered from Mojilal and the 
dhoti and shirt recovered from Saktya. 
The Serologist was unable to determine 
the origin of the bloodstains as they were 
disintegrated. Both Motilal and Mojilal 
admitted that Saktya and the other accused 
(acquitted) were their servants, but they 
denied the commission of the crime. Saktya, 
however, admitted that Motilal, -Mojital, 
Ghadnya aad himself gssembled near the 


312 


hillock towards the river and that Motilal 
murdered- Ghudnya and stripped him of 
his ornaments and kept them to himself. 
Although he admitted his presence, he 
was cautious enough to deny that he 
took part in committing the murder. 

The -agsessors unanimously gave their 
opinion that Motilal and Mojilal were guilty 
of mprder and robbery. In regard to 
Saktya, one of the four assessors declared 
him guilty of both the offences, while the 
rest declared him not guilty. 

-On behalf of Motilal it is contended that 
the identification of the ornaments made 
by Langdya (P, W.No. 9, the deceased's 
father and Bunda (P. W. No. 11) the 
deceased's wife, was inconclusive for the 
reason that the ornaments were not mixed 
with other similar ornaments. It is true 
that there has been an omission to take this 
step but that would not make the identi- 
fication inadmissible although it would 
detract from the weight that would other- 
wise be attached to that evidence. There are, 
however, circumstances to show that these 
ornaments were thcse which had been 
worn by Ghudnya. In the first informa» 
ticn report, Ex. P.-1, which Ghudnya's 
father made to the Patel, there is mention 
of three balis and two kadas. Kanhaiya 
(P. W. No, (13), Arjun (P. W. No. 15), 
Nandram (P. W. No. 1t) and Suratsing 
(P. W. No. 19) affirmed that Ghudnya used 
to wear these ornaments. Although 
Nandram (P. W, No. 16) was not able to 
state the distinctive marks on thoge orna- 
ments he was definite that he made those 
ornaments for Ghudnya. The- ornaments 
were of a nature which are worn only by 
men, a fact which derives confirmation 
from.the plea raised by Motilal that théy 
“belonged to his father. The actual weigtt 
of the ornament and their value materially 
agrees with those stated by the deceased's 
father‘in his report to the Patel. No 
attempt was made by Motilal] to substan- 
tiate his plea that .the ornaments had 
belonged to. his father and it is signif- 
cant--that Mojilal who must also have seen 
his-father wearing these ornaments did not 
take)‘the plea. ;All these facts taken 
together and considered as a whole leave 
‘no''room for doubt that these ornaments 
belonged to the deceased Ghudnya. More- 
over, there is evidence to prove that Motilal 
stated to the Sub-Inspector that he would 
produce Ghudnya’s ornaments: see Surat- 
singh (P. W. No. 19) and Sikandar Khan 
(P. W. No. 20) and that he led the Sub- 
Inspectorto his house and produced the 
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ornaments. It is strenuously contended 
that ihe statement made by Motilal that 
he would produce Ghudnya’s ornaments is 
inadmissible for the reason that it was not 
an information which distinctly led to the 
discovery of the ornaments bat that it was a 
mere statement which could not be proved 
in view of s. 16°, Oriminal P. O. It is 
true, as held by their Lordships of the 
Privy Council in Pakala Narayana Swami v, 
Emperor (1), that the words of s. 167, Orimi- 
nal P. O. are wide enough to excludg a 
confessional statement made to a Police 
Officer in the course of investigation whe- 
ther a discovery is made or not. Their 
Lordships, however, left the question open 
whether or not such a statement would 
be admissible under s, 27 of the Evi. Act 
which is a special law within the meaning 
of s. 1 (2), :;Oriminal P.O. In Emperor 
v. Faujdar (2) it was pointed out that 
there is nocontradiction between s. 162 
of the Criminal P. O. and s. 27 of 
the Evi. Act and that by virtue of 
s.1 (2) of the Criminal P. O any provi- 
sion of the Evi. Act which is a special law 
as defined by s.4 of the Oode, cannot be 
affected by the Criminal P. O in the 
absence of a specific provision to the con- 
trary made in that Code; and that there 
is no such specific provision mcdifying or 
altering s. 27 of the Evi. Act. The terms 
of e. 162 of the Oriminal P. O. as amended 
by Act XVIII of 1923 do not alter the 
provisions of s.27 of the Evi. Act, That 
was the view taken by a Bench of two 
Judges of the late Court of Judicial Oom- 
missioner in a case reported in Gola v. 
Emperor (3) where it was laid down that 
the provisions of s., 27 of the Evi, 
Act are quite independent of s. 162 of 
the Oriminal P. O. and that the amendment 
of that section made in 1923 was not 
intended to abrogate or impair the effect 
of 8,27 of the Evi. Act. We are in ree 
pectfal agreement with this view and hold 
that the statement falls within the ambit 
of s. 27 of the Evi. Act. It is urged that 
when Motilal himself produced the incrimice 
nating articles and did not give any infor- 
a) AIR 1938 PO 47; 180 Ind. Oas. 1; 1939 O 
L 134; (1939) M W N 185; 40 Or. L J 464; 11R 
P O 166; 1989 OW N 2823; 20 PL T 265; 49 L 
W 349; 43 O W N 473; (1939) A L J 298; 41 Bom. 
L R438; 41 P L R 27%; 69 OLJ 273; 5BR 449; 
(1939) 1 M L J 756: 18 Pat, 234; 661A 66 (P O). 
(2) 55 A 463; 144 Ind.- Oas. 1021 (2); L R14 A 
153 Or; A IR 1938 All. 440; (1933) Gr. Cas. 746; 
6 R A 43; 34 Or. LJ 875; (1933) A LJ 1518. . 
(3) 24 NL R 158; 114 Ind. Oaa. 273; A IR 1929 
Nag. 17; 30. Or. LJ 258 Ind. Rul. (1929) Nag, 49 


1940 


mation to enable the Police to discover 
them, any statement made by him would 
not be covered by 8.27 of ihe Evi. Act 
and that in any ‘case the statement made 
by him that he woull point out Ghudnya's 
ornaments was not admissible asit was 
in the nature of a confession. In Nahru v. 
Emperor (4) it was- pointed out that the 
statement that the accused had deposited 
two kadas belonging to the deceased in a 
certain place and- offered to show the 
Police the spotis admissible under a. 8 of 
the Evi Act The statement therefore is 
not admissible, The contention is, more- 
over, untenable in view of the plain terms 
of 5.27. The relevant words are: when 
any. fact is deposed to as discovered ' in 
consequence of information received from 
a person accused of any offence in the 
custody of a Police Officer so much of 
such icformation whether it amounts to 
a confession or Dot as relates distinctly 
to the fact thereby discovered may be 
Proved.. The word used is “information” 
not “statement”. The information may 
be conveyed by words or by conduct. If 
an accused person says: “Oome with me, 
I shall show certain property” and he leads 
the Police with him, he is undoubtedly 
iving information which puts the Police 
in motion, and consequently the informa» 
tion given by him coupled with his con- 
duct must fall within the purview of a. 27, 


As to the extent to which a confession : 


involved in, the information supplied by 
the accused can be proved, there has been 
no doubt seme divergence of judicial 
opinion as will beevident by a reference to 
Sukhan v. Emperor (5) and <Athappa 
Goundan v., Emperor (6). In Maganlal v. 
Emperor (7) it was. pointed out that 
although the interpretation of s. 27 has now 
been held to allow the admissibility of such 
statements as “I buried the knife with 
which I committed the murder in such 
and such field”, that doctrine has never 
been extended to include statements con- 
cerning the source from which an article 
recovered was obtained. A | statement 


- (4) I L R937) Nag. 268 at p. 278; 168 Ind. Oas. 
n 968; 33 Or, L J 642; 9 RN 281; AI R 1987 Nag. 
220 


(5) 10 L 288; 115 Ind. Oas. 6; A I R-1929 Lah. 844; 
30 P L R 197; 30 Or. L Jt 41411 L LJ 159; Ind. 
Rul. (1929) Lah. 343 (£ B). : 

(6) IL R (1937) Mad. 695: 171 Ind. Oas. 245; Al 
E 1987 Mad, 618; (1937) M W-N 442; 46 LW 152; 
hele 2MLJ60; 1JORM $821;38 Cr. LI 1027 
(E . . 

DN NLRS69 at p. 281; 150 Ind. Oase 623; 
g 4) Or. Oas. 276; A I R1934 Nag. 71; 7RN 10, 

Or. LJ 1097. o” RTE 6 WA a aay 
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such as “this is the revolver which was © 
stolen” is admissible for - the obvious 
reason that the statement actually leading 
to the recovery without’ an admission as to 
what-+the property is would be unintelli- 
gible. This view appears to reflect faith- 
fully the intention of the legislature. Sec- 
tion 27 contemplates the -discovery of 
material evidence. The material discover- 
ed would have no value unless it is rele- 
vant tothefact in issue and connected in 
some manner with the crime under investi- 
gation. Any information given by an 
accused person’ showing the relevancy of 
a fact to the crime must form an integral 
part of the discovery of the fact itself, 
namely material evidence, although it may 
indirectly amount to a confession, Oon- 
sequently the - statement made by Motilal 
that he would point out Ghudnya'’s orna- 
ments would be admissible. That would 
only show his knowledge of the ornaments 
belonging to Ghudnya but would not prove 
by itself his complicity in the crime of 
murder.: =. > 

Considering the evidence bearing on the 
identification of ornaments together with 
the statement made by Motilal, it must be 
held that the ornaments were taken away 
from the person .f Ghudnya.- 

Tha credibility of the evidence of 
Kanhaiya (P. W. No. 13), Laxman (P. W. 
No 14):and Arjun (P. W. No. 15) is sought 
to be impeached on the ground that they 
did nct disclose their information until 


the Sub-Inspector enquired of them. Such 


conduct is by no means unusual with the 
villagers who persuade themselves that it 
would: be inviting trouble on themselves 
to disclose their knowledge to anybody in 
the village. The evidence of Kumharin 
(P. W. No. 8) and Sakhau (P. W.No 12) 
clearly indicates the association cf Motilal 
and Mojilal and Saktya with the deceased 
Ghudnya on the night of the murder. The 
iron axe blade and irun file, dhoti and bandi 
andthe handle of the axe which were 
recovered from Motilal were fcund to be 
ploodestained by the Ohemical Examiner. 
The first two articles reacted to the benzie 
dine test and blood on the rest of the 
articles was detecied by spectroscopic test. 
Two shirts Ars. G-land G-2 iecovered 
from Mojilal also indicated the presence of 
blood when subjected to spectroscopic test 
by the Chemical Examiner. 

The evidence reviewed above clearly 
brings the guilt home to Motilal and 
Mojilal. The lower Court took into conside- 
tation under s 30 of the Evi. Act, the 
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‘ confesion made by Saktya against 
Motilal and Mojilal, There is divergence 
of judicial opinion whether a confession 
made by an accused in the dock, when 
examined under s. 342 of the Oriminal 
P. O. edn be taken into consideration under 
s. 30 against the other accused persons. 
In Ganpat v. Emperor (8) it was held that 
it could be so taken into consideration, 
but the judicial opinion on the point is not 
unanimous as will appear from Dial Singh 
v. Emperor (9), Emperor v. Mahaceo Pra- 
sad (10), Emperor v. William Cooper (11) 
and Inve Marudamethu Padayachi (12), 
It ig unnecessary to go into this question 
as we are of opinion that owing to the 
wavering nature of the statement and the 
late stage ut which it was given which 
no doubt took the other accused by surprise, 
we should exercise our discretion by not 
taking the statement into consideration 
against the other accused, even if we are 
legally entitled to do so. 

Excluding Saktya’s statement from con- 
sideration we find that the evidence on 
record fully warrants the convictions of 
Motilal and Mojilal, 

Saktya on his own admission participated 
in the crime. He is, therefore, clearly guilty 
along with the two others of both the 
offences. 

We affirm the convictions and sentences 
passed against Motilal, and Mojilal and 
dismiss their appeal. 

Asto Baktya, he is not yet out of his 
teens and beinga servant of Motilal and 
Mojilal he must have been pressed to join 
their masters. Although he accompanied 
his masters it does not appear tuat he 
took actual part in the murder; nor did he 
derive any benafit out of the crime. We 
therefore recommend his case to the Pro- 
vincial Gov. for the exercise of clemency 
under s. 401, Oriminal P. O. 

D. Appeal dismissed. 


(8) 27 N L R 163; 134 Ind. Oas. 686; A IR 1931 
Nag. 169; 33 Or. L J 1322! Ind, Bul. (1931) Nag. 174; 
(1931) Or. Oas 830 

(9) 18 L 651; 161 Ind, Oas 898; A IR 1936 Lah 
837; 37 P LR 806;8 R L 8l4; (1938, Or, Oas 258; 37 
Or. L J 508. 

10) 45 A 333; 716 Ind Cag, 1035; 91 A L J 179; A 
1B 1993 All. 323; 35 Or. L J 305. 

(11) 54 B 531; 197 Ind. Oas. 105; 32 Bom. L R 147; 
AIR1980 Bom. 354; 3 Or. L J 1137; Ind. Rul 
(1930) Bom. 489; (1930) Or, Gas. 788, 

(13) 54 M 788; 13t Ind. Oas, 63; 34L W 163; 
(1931) M W N 886; 61 M L J 358; 33 Or LJ 
100%, Ind. Rul. (1931) Mad. 815; AIR 1931 Mad, 820 
). 
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LAHORE HIGH COURT 
Oase No. 239 of 1937 
November 25, 1938 
Youna, O. J. 
In the matter of PEOPLES BANK cr 
NORTHERN INDIA, Lrp., LAHORE 
(IN LIQUIDATION) 

Companies Act (VII of 115, 2. 234—Lakore High 
Oourt's Rules and Orders, Vol. II, Chap. I—R. 68— 

iquidator must make out case that compromise 

be benejictal—Unwilling liquidator, if can be 
compelled to compromise debt due to Company. 

e liquidator cannot vonsider a mere matter of 
pity or mercy. Hə must make out a cass that°the 
compromise will be beneficial to the Company: for 
example, that there is a contested claim, and if the 
compromise is entered into, the payment would be 
made very much sooner than if the claim was con- 
tested ; or on similar grounds. 

The Oourt has no jurisdiction to compel an un- 
willing liquidator to compromise a debt due to 
the Company in liquidation. In re Kast of Hngland 
Banking Co. (Pearson's) case (1) and In re The In- 
ternational Contract Oo., (Hankey's case) (2), relied 
on. 

Messrs, Mohammad Monir and Besant 
Krishen, for the Petitioners. 


Messrs. Bhagwati Shankar, Official Liqui- 
dator and Lakshman Sarvop, for the Reg- 
pondent. i 


Order—This is a petition by Khan 
Bahadur Mian Ohiragh Din praying that 
the Oourt should make an order reduc- 
ing the amount payable by him to the 
Liquidator of the Peoples Bank of Northern 
India, Beforethe Bank closed its doors, 
the Khan Bahadur owed the Bank money 
on three accounts When the Company 
was wound up in May, 1935, and an Official 
Liquidator was appointed, on a report 
by the Liquidator, the, Court reduced the 
interest payable on the amount due to six 
per cent, as from the compulsory order 
and the Court further reduced the interest 
from 92 and 94 to8} and 74 per cent. ag 
from the date ofthe suspension of the 
business of the Bank in September 1931 ap 
to the date of the compulsory order. The 
Khan Bahadur has paid Rs. 13,000 in part 
payment of the amount due, He now 
petitions the Court to make a further reduc- 
tion in his favour. The Liquidator opposes 
any reduction. The position in law appears 
to be clear. Rule 68 this Uourt's 
Rules and Orders, Vol. IL Ohap. I, is as 
follows : a 

“Every application for the sanction of the Judge 
to a com with any contributory or other 
person debted to the Oompany shall be 
supported by the affidavit of the Official Liquidator 
stating that he has investigated the affairs of 
such contributory or person and believes that 
the „proposed ; compromises will be beneficial to 
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oe oming and giving his reasons for such 

Tt is clear from this Rule that the Liquida- 
tor cannot consider a mere matter of pity 
or mercy. He must make outa case that 
the compromise will be beneficial to the 
Company; for example, that there isa 
contested claim, and if the compromise 
is entered into, the payment would be 
made very much sooner thanifthe claim 
was contested; or on similar grounds, It 
would be difficult, ifthe Liquidator is satis4- 
ed, that the whole amount can easily be 
paid by the debtor, for him to file an 
affidavit as contemplated byr. 68 Fur 
er s. 234, Companies Act, is as fol- 
ows ! 


This section is the equivalent of e. 160, 
English Companies Act, 1862. The Eng- 
lish section has had the consideration of 
the Courts in England. In In re Hast of 
England Banking Co. (Pearsons's case) (1) 
it was held that tke Court had no 
jurisdiction to order the Liquidator in a 
winding up toa consent to a compromise 
with ac.ntributory. In that case the Oom.. 
pany Judge had taken a strong view that 
the contributory was in a very poverty- 
stricken condition and that the Liquidator 
ought to accept a compromise which had 
been offered. The Oourt of Appeal set 
aside the order of the Company Judge and 
held that : 

“the Court has no more power to compel the Liqui- 
dator to accept a compromise than to com 
an ordinary suitor to take less than is due to him, 
Iam of opinion that the only power is in 
Liquidator with the sanction of the Court, and 
that there is no power in the Oourt to order a 
compromise, whether the Liquidator recommends it 
or not.” 
` In In re The International Contract Co. 
(Hankey's case), (2) it was held in the case 
of a suggested compromise of a creditor's 
slaim that the Court had no jurisdiction 
šo compel the Liquidator of a Oompany to 
accept a compromise of a creditor's disputed 
claims against the Company. It is quite 
clear from these authorities that in this 
case the Court has no jurisdiction to com- 
pel an unwilling Liquidator to comprcmise 
a debt due to the Company in liquidation. 
The Liquidator inthis’ caseis not in a 
position to file an affidavi: that the proposed 


(1) 1872) 7Ch. A 809; 41 LJ Oh. 58426 L T 
9; 20 W R 304. 
po 1879) ALL J Oh. 385; 26L,T 358; 20W R 
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reduction in the debt will be beneficial to 
the Company in liquidation. The petition, 
therefore, must he dismissed. 


D. - Petition dismissed, 


BOMBAY HIGH COURT 
Criminal Appeal No, 43 of 1939 
June 12, 1939 
BRooMFIELD, Aa, O. J. AND San, J. 
EMPEROR—PROoSEOUTOR 


versus 
KALLAPPA GQURAPPA KOTAGUNSHI 
AND OTHERB—ACOUSED 

Bombay Prevention of Gambling Act (IV of 
1887), ss. 13, 4—Game of cards called pettin-ata, if 
comes within mischief of Act—Club and common 
gaming house, distinction. 

“ Mere skill" means pure skill, skill and nothing 
else. A game in which there is a substantial ele- 
ment of chance cannot be described as a game of 
mere skill or pure skill. As the Bombay Prevention 
of Gambling Act now stands, and in particular in 
view of the provisions of s, 13 it is clear that if a 
game is played for stakes, it amounts to gaming 
and comes within the mischief of the Act, quite 
irrespective of the question whether chanceor skill 
predominates, provided of course that it is not o 

me of mere skill, that is to say, a game in which 
there is no element of chance at all Of course, if 
the element of chance in a game is so small as to 
be negligible, it may be reasonable to ignore it. A 
game of cards called pettin-ata played for money 
stake isnot a game of mere skill, and comeg with- 
in the mischief of the Bombay Prevention of Gambl- 
ing Act. 169 Ind. Oas 85 (1), commented upon. fp, 
316, cols. 1 & 2. 

In the case of a club, it is not usual for a charge 
to be made forthe profit and benefit of the owner 
or occupier of the premises. In the case of a com- 
mon gambling house, all those participating in the 
game pay certain amount for the benefit of the owner 
of the premises The other point is that in the 
ease of a club tho place is not open to any member 
of the public, but only to members of the club and 
perhaps their guests 


Mr. R. A. Jahagirdar, the Government 
Pleader, for the Crown, 


Messrs. ©. A. Desai, C. A, Desai and 
G. R. Madbhavi, for all accused and accused 
No. l, respectively. 


Broomfield, Ag. ©. J.—The accused in 
this case were charged with offences under 
as. 4 and 5, Bombay Prevention of Gam- 
bling Act, 1887, and were convicted and 
ordered to pay fines of varying amount. 
On appeal, the Sessions Judge of Dharwar 
set aside the convictions and acquitted 
the accused, The Government of Bombay 
has now appealed against the order of 
acquittal. The facts need only be mentione 
ed very briefly. The Police Sub-Inspector 
of Hubli, having received information that 
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accused No. 1 was using his house at Hubli 
as a common gaming house, obtained a 
special warrant from the Magistrate and 
searched the house on February 9, 1938. 
At the time of the raid seven persons 
were found sitting in the room and playing 
a game of cards called pettineata for money 
stakes. One of the seven persons absconded, 
and of the six who were charged in the case, 
one accused No. 2, was examined as a 
witness. The Magistrate acquitted accused 
No. 6, and convicted Nos. 1, 3, 4 and 5. 

The only point that was agun in the 
appeal before the Sessions Judge was 
whether this game pettin-ata is a gambling 
‘game or not. The game has been thus 

escribed by accused No. 2 who, as I say, 
was examined as a witness in the case, and 
who gave a demonstration of the game 
before the Magistrate and the Sessions 
Judge. The game is played by four or six 
persons, each player being dealt eight cards, 
After the cards are dealt, the players make 
a call in turn contracting to make so many 
tricks. The maker of the higbest call 
declares the trump suit. Each of the players 
contributes a certain stake, usually one 
anna, to the pool, If the player who makes 
the highest call makes the number of tricks 
he contracts to make, he takes the amount 
of the pool; but if he fails he has to con- 
tribute an equal amountto fhe pol. So 
that after the hand is played, if the highert 
bidder is unsuccessful, the po^l is doubled, 
The game consists of three deals. If in 
the third hand the highest bidder is 
‘successful, he’ takes the whole of the pool; 
if he faile, the pool is divided equally among 
all the players including the unsuccessful 
final bidder. ” 

The view taken by the learned Sessions 
Judge is that it cannot be regarded as a 
game of mere chance, and tbat there is an 
element of skill in it. That is perfectly 
true, but, unfortunately, it is not the point 
which arises on the construction of the Act. 
Section 13, which is the important section, 
says that nothing in this Act shall be held 
to apply to any game of mere skill 
wherever played. ‘Mere skill" means pure 
skill, skill and nothing else. It is sufficiently 
obvious, we think, without reference to any 
authorities, that a game in which thee 
is a substantial element of chance cannot 
be described: as a game of mere skill or 
pure skill, The game, which has been 
described in this case, is similar to the 
well-known game of nap. It is a rather 
elaborate form of nap, having some similarity, 
no doubt, to contract bridge. I should say 
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myself that there is far more chance than, 
skill in the game. But, in any oase,. it, 
cannot possibly be denied that there is a 
very substantial element of chance in it. 
That being so, it is not.a game of mere 
skill, and comes within the mischief of the 
Bombay Prevention of Gambling Act. The - 
learned Sessions Judge appears to have 
Telied on some observations of the learned 
Judicial Commissioner of Sind in Mahomed 
Hassan v, Emperor (1). The Oourt was 
there dealing with a game called Corinthian 
bagatelle, not a card game, and the observa 
tion of the learned Judicial Commissioner, 
on which the Sessions Judge relied, was as 
follows (p. 994): : 

Lae no game can be a game of skill alone, that 
in any game in which even great skill is required, 
chance must play a certain part, and we think 
there is force in this argument, Even a skilled 
player in a game of mere skill may be lucky or 
unlucky, so that we think that even in a game of 
mere skill chance must play its part. But we do 
not think that it is necessary to decide in terms of 
mathematical precision the relative proportion of 
chance to kill when deciding whether a game is 8 

e of mere skill within the provisions of s. 13, 

e are satisfied in this particular case that it can- 
not be said that the game before usis a game of 
mere skill, because it is quite clear to us that the 
elements of chance most strongly preponderate. We 
think, therefore, on the point that the game is a 
game of mere skill.” 

It is not very clear I think that the 
learned Judge meant to’ lay down the pro- 
position that the question whether a game 
is a gambling game or not depends on 
whether chance or skill preponderates in 
it. Bat, if that is the meaning of the 
observations cited, we can only say rese 
pectfully, but emphatically, that we do not 
agree. It has been pointed out in Emperor 
v. Ajun Singh (2) and Emperor v. Musa 
(3) that, under the provisions of the 
gambling law as they formerly stood before 
amendment, the question wether skill or 
chance predominates in a game was of 
importance, As the Act now stands, and 
in particular in view of the provisions of 
8. 13 it is clear that if a game is played 
for stakes, it amounts to gaming and comes 
within the mischief of the Act, quite irres- 
pective of the question whether chance or 
skill predominates, provided of course that 
it is not a game of mere skill, that is to 
say, a game in which there is no element 

(1) A I R 1937 Sind 99; 169 Ind, Oas. 35; 31S L R 
44; 38 Or. L J 668; 9 R 8 355. 

(3) 57 O 520; 135 Ind, Oas. 643; A I R 1989 Oal 
769; (1929) Or. Oas, 513; 31 Or. L J 901; 830 WN 
910: Ind. Rul. (1930) Oal 563 

(8) 40 M 556; 36 Ind. Oas 839; AIR1917 Mad 
124; 18 Or. L J 7; 31M L J 285; 1919 MW N 
196; 4 L W 503, - Me 
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of chance at all. Of course, if the element 
of chance in a game isso small as to be 
negligible, it may be reasonable to ignore 
it. But that is not the case with the game 
with which we are concerned here. 

The learned Sessions Judge has observed, 
in the course of his judgment, that the 
game is just like auction or contract bridge 
played in respectable clubs. He has, how- 
ever, omitted to observe two very important 
distinctions, ` The first is, that in the case 
of a club it is not usual for a charge to be 
made for the’ profit and benefit of the owner 
or occupier of the premises. In the present 
case it-is proved that all those participat- 
ing in the game pay four annas for the 
benefit of accused No. 1, the owner of the 


premises. The other point is that in the . 


case of a club, the place is not open to any. 
member of tle public, but only tomem- 
bers of the’ club and, perbaps their guests, 
Tne facis here clearly bring the case 
within the definition of a common gaming 
house in s. #. Mr, Desai, who app ears for 
the accused, tcok exception to the Magis- 
trate’s order fer confiscation of a sum of 
Rs. 48 which appears to have been found 
lying on the carpet round which the accused 
were sitting. Hosays that the prosecution 
have not shown the c.nnection between 
this money ard the gambling. The point 
does not appear to have been taken before 
the Sessions Judge, and in. any case, : we 
think, there is no substance in it, As the 
accused were playing cards for money, 
and this money was lying on: the. carpet 
on which they were playing, the connection 


between the money and the: gambling is ~ 


Buificiently obvious. We think the cone 
victions of the accused were right, and the 
Sessions Judge was not justified in interfer- 
ing. We therefore set aside the order of 
acquittal passed by the Sessions Judge and 


restore the convictions and sentences of all - 


the accused. : 
B. Convictions restored. 


H 





LAHORE HIGH COURT 
Oivil Revision No. 151 of 1939 
- - July 5, 1939 i 
Raw LALI, J. 
JAGAN NATH—DEORBE- HOLDER — 
PRTITIONER - 


versus 
ALLAH DAD—JUDGMENT- DEBTOR — 
ae RasPonDENT 32-345 
Civil Procedure Code (Act V of IBOS) #4 60;(1) (D 
pleyes eontractt out of sana of 


Em ng 
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s. 60, by agreeing to pay decretal amount in in- 
stalments—Salary, if can be 

Where a railway employes agrees to a compro- 
mise decres in favour is creditor agreeing to 
pay the decretal amount by monthly instalments, he 
contracts himself out of any benefits of s. 60, Civil P. 
O., in the matter of the attachment of his salary. 
Chittar Mal v. Ram Devi (1), applied. 

O. R. of an order of the Judge, Small 
Oause Court, Rawalpindi Cantonment, dated 
December 20, 1938. 


--Mr. Qabul Chand Mital, for the Petitioner. 


Order.—Jagan Nath, petitioner, obtain- 
ed a decree against Allah Dad, respondent, 
whois employed by the North Western 
Railway in the power house at Rawalpindi. 
The decree was obtained on April 4, 1930, 
asa result of a compromise, the relevant 
Conditions of which were to the effect that 
a sum of Rs. 80 was held to be due which 
was agreed to be paid by five instalments, 
the frst four being of Rs. 15 per mensem 
and the last of Rs. 20. Ib was also stipulat- 
ed that if there wasa defaultin the paye 
ment of these instalments the whole sum 
‘would be piyable at once. Apparently 


these instalments were not paid and the 


decree-holder sued out execution of the 
whole of the decretal amount. An objection 
was taken that the pay of a railway em- 
it was 

elow Rs. 100. This objection was allowed 
and the application for execution was dige 
missed and consigned to the record room 
the decree not having been satisfied. Against 
this order dated December 20, 1933, a revis 
sion petition has been filed in this Court 
and the principal ground urged before me 
ia that the compromise on which the decree 
was passed constituted a contract between 
the parties by which the judgment-debtor 
had waived any legal right to object to the 


attachment of his pay. Objection to such 


an attachment could be taken under s. 60, 
Civil P. O. which would exempt the salary 
of the judgment-debtor in this case from 
attachment, but the provisions of this sec- 
tion confer a benefit which a person can 
-contract himself out of. ln Chittar Mal v. 
Ram Devi (1), Young, O. J., in delivering 
the judgment of a Division Bench held that 
there was nothing in s. 60, Civil r. C. to 
‘prevent’ an agricalturist voluntarily selling 
or otherwise alienating his house and that 
if an agriculturist mortga his house, he 
“was deemed to- have waived the privileges 
given to him by this section. Applying 
this principle it appears to me that by 
entering into a compromise the judgment- 


. - Q)-A I'R 1935 Lah, 164, 
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debtor-respondent had contracted himself 
out of any benefit that s. 60 conferred on 
him in the matter of the attachment of his 
salary. In these circumstances I would 
accept this revision petition but make no 
order as to costs, 


D, Petition accepted. 


NAGPUR HIGH COURT 
Oriminal Revision No, 295 of 1939 
September 12, 1939 
Nrycat, J. 
IEMPEROR—AFPLIOANT 


' versus 
(Suszgty) KARBALAI HUSSAIN— 
poe ee Z a 

Criminal Procedure Code (Act V of. ), as. 496, 
109, 117—Surety bond for proceedings under s. 109 
—8, 496, if applies to proceedings under s. 109— 
Form of bon KN , 

Section 498, Criminal P. O , applies to proceedin 
under s. 109 of the Code, Section 494 does not merely 
refer to an accused pereon but gene:ally to “any 
person other than a person accused of a non-bail- 
able offence who appears or is brought before a 
Court.” 145 Ind. Cas 344 (1), relied on. 

In the absence of any special form prescribed by 
law with reference to the preventive sections of 
the Criminal P O., there is nothing to prevent the 
use of the printed form prescribed for appearance 
under ss, 49¢—499, specially when the bond makes 
it clear what the nature of the proceedings was 
and in which Court accused was to appear. 


Or. Ref. made by the Additional 
Sessions Judge, Jubbulpore, on July 13, 
1939. f 

Mr, Fida Hussain, for the Non-Applicant 
(Surety). ; 

Order.—On March 13, 1939, proceedings 
under s. 109 of the Criminal P. O. were 
initiated against Premlal Ahir of Dewas 
before Mr. 8. C. Rai, Magistrate, I Class, 
Jubbulpore, camping at Tripuri. Premlal 
was produced from custody and the Magis- 
trate, after examining four witnesses, ad- 
journed the case to March 2], 1939, at 
Jubbulpore. He was not released on bail 
on that day as he had no surety to offer bail. 
Premlal produced asurety on March z0, 1939, 
and obtained an order from the Magistrate 
for his release on executing a bail bond 
with a surety for the sum of Rs. 200. On 
March 21, 1939, which was the date of 
hearing, Premlal was absent and as it was 
found that he had absconded, the proceed- 
ings against him were withdrawn. 

_ The nonapplicant Karbalai Husain stood 
surety for Premlal and executed the bail 
bond on March 20, 1939, in the sum of Rs, 200 


‘S 
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giving security for Premlal’s attendance: 
in the Court. He was therefore called 
upon to show cause why the whole amount’ 
of Rs. 200 should not be recovered from’ 
him and he was ordered to pay Rs. 200: 
as the bond had been forfeited. His. 
appeal in the Oourt of the District Magis- 
trate, Jubbulpore, proved unsuccessful. 
On an application made by Karbalai 


Husain for the revision of the District: 


Magistrate's order, the Additional Sessions - 
Judge, Jubbulpore, has reported “this case ` 
under s. 438, Criminal P.O, with a re- 
commendation that as the bail bond was 
not according to law, the order of forfeiture 
of the bond should be quashed, | 
The learned Additional Sessions Judge - 
appears to be of the opinion that s. 496 
does not apply to proceedings nader s. 109, > 
Oriminal P. O. In view of the plain terms ~- 
of that section. I cannot agree with his” 
opinion. Section 496 does not merely refer 


to an accused person but generally to “any © 


person other than a person accused of a 
nonsbailable offence who appears or ig’ 
brought before a Court.” The proviso to’ 
that section makes it clear that the sube 
Btantive part of the section applies to 
8 117, sub-s.3. Section 117 hus to be read 
with 8. 112 which in turn refers to as. 107, 
108, 109 and 110. The crder contemplated 


by s. 112is a preliminary order which is . 


followed by an enquiry under s. 117. That 
Section directs that when the order under 
8. 112 requires security for good behaviour, 
the procedure prescribed for conducting 
trials in the warrant case should be fole 
lowed save that no charge need be framed. 
Pending the completion of the enquiry the 
Magistrate is invested with power to direct 
the person concerned to execute a bond 
forthwith, with or without sureties, for 
maintaining good behaviour until the com-- 
pletion of the enquiry. 


The proviso to 


s. 496 refers to this power of the Magis- | 


trate and leaves it anaffected by anything 
that is said in that section. 
doubt at all that s. 496 authorises the 


I feel no-- 


Magistrate conducting an enquiry under `, 
8. 117, Oriminal P. O., to release the person `‘ 


concerned in the enquiry on bail with or 
without surety to ensure his attendance in - 


Oourt. I am fortified in this view by a!’ 


case reported in U Gandama v, Emperor 
(1 


t is urged here that the bond which the -- 


Ron-applicant was called upon to execute ` 


was inappropriate for the proceedings under ~ 


(1) ATI, R 1983 
Or..Oas, 163; 6R. 
i 


4 


. 164; 145 Ind, Oas. 344; (1934) 
ang. 41;. 34.0r, L J 050.(8), - 


| 
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8, 109, Criminal P. O. It is true that the 
form which was used was the prescribed 
painted form of bail bond for appearance 
efore a Magistrate, under ss. 496 and 499, 
and the wording of it indicates that itis 
to be used in the committal prcceedings, 
but, in the absence of any special form 
prescribed by law with reference to the pre- 
ventive sections of the Criminal P. O. there 
is nothing to cuppose that the use of the 
Prescribed printed form would. be illegal and 
therefore invalid. The bond in the present 
case makesclear what the nature of the pro- 
ceedings was and in which Court Premlal 
was to appear. The noneapplicant cannot 
be heard to say that he was in any way 
misled by the terms of the bond which 
he had executed. Having signed the form 
he must be presumed to know that he 
had given seouriiy for the attendance of 
Premlal in the Oourt of Mr. & O. Rai, 
Magistrate, 1st Olass, Jubbulpcre, in the 
proceedings under s. 10-, Criminal P. O. 
For the foregoing reasons I donot see 


my way to accept the reference. I affirm 
the District Magistrate's crder. 
D. Revision dismissed, 


— 


CALCUTTA HIGH COURT 
Goverament Appeal No. 6 and Oriminal 
Revision No, 599 of 1939 
August 14, 1939 
MoNaiz AND KHUNDKaR, JJ, 
SUPERINTENDENT ana REMEM- 
BRANOER of LEGAL AFFAIRS, 
BENGAL— APPELLANT 
Versus 
L, N. BIRLA AND anorurpR—Aovvsap — 


RESPONDENTS 
Factories Act (XXV ‘of, 1934), a 71—Procedure 
contemplated by a. 71 (1)—Admission of offence by 
alleged actual offender—Whether f that manager 
or occupier used due diligence or thatthe offence was 
committed without his connivance—S. 71 (2), scope of 
—Haception to general rule that person primarily 
6 is manager or occupier, 

he complaint is made in the first instance by the 
Inspector of Factories against the manager or oocu- 
pier under s. 6U, Factories Act. The manager or 
occupier ie then entitled under s. 71 to complain 
against the actual offender and if he does so, the 
actual offender 1s given notice and brought before 
the Court and the trial proceeds as agaimat both 
persons opined against ; for, the section con- 
templates both sets of complainants and accused 
being before the Court at the same time, The 
carriage of proceedings is with the original com- 
plsinant on whom the onus lies of proving that the 
offence has been committed. Both parties com- 
plained against are concerned with the finding on 
this issue and both are entitled to cross-examine the 
prosecution witnesses at this stage, and to lead-evi- 
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dence to disprove the charge, but being accused 
persons they would not be entitled to give evidence 
themselves, If the prosecution fails to prove the 
offence, both the accused must be acquitted. If the 
offence is proved, the Court should record an order 
to that effect and the man or occupier is guilty 
under s. 60 of the Act. Section 71, however, affords 
the manager or occupier an opportunity of escaping 
liability provided he can give satisfactory proof of 
the facts required by a. 71 (1) (a) and (b). The onus 
of proof, however, is now shifted to the manager or 
occupier and he ig entitled to call evidence or 
offender, 
who ia, the ultimate aconsed, would be entitled 
to call evidence, but not to give evidence him- 
self, The difference in procedure being duej to 
the fact that the actual offender occupies the 
role only of an accused, whereas the occupier 
or manager at this stage, besides being an accused, 
has to discharge the onus of itive proof required 
by 8. 71 (1) (a) and (b), and in all probability he 
ə is capable of proving certain facts of which 
proof is thereby required. The Orown, which has 
initiated the proceedings, and has throughout 
retained the carriage of the proceedings, is entitled 
at this stage to cross-examine the occupier or mana- 
ger if he gives evidence, and any witnesses called 
by him in support of his charge, and to call rebut- 
ting evidence, 117 Ind. Cas, 673 (11, referred to. [p. 
329, ‘cola. 1 42.) 
The Magistrate cannot convict the alleged actual 
offender or discharge the manager or occupier until 
the ` proof envisaged by s. 71 (l) (a) and (b) 
is before him. It is true that s. 348 (3), Orimi- 
nal P. O., permits the Oourt to take into con- 
sideration the answers given by the accused But 
an admision of the offence by one of the accused 
is no proof that the other accused had used due 
diligence to prevent the offence, or that the offence 
was committed without his [p. 321, col. 
L 


is connivance, 
Bection 71 (2), is by way of exception to the 
eral rule that the person primarily responsi- 
Ble is the manager or occupier, The whole scheme 
of the Factories Act is to bring pressure on the 
controlling authority to see that the provisions 
whioh the Legislature has made for the safety and 
welfare of employees are carried ont. fp 322, col. 


1) 
Sir A. K. Roy, Advocate-General and 
Mr, Anil Ch Roy Choudhury, forthe Orown. 


Messrs. N. K. Basu, 5. K. Basu and Ajit 
Kumar Basu, for L, N. Birla. 


Mr. Sudhansu S. Mukherjee, for B. K. 
Rana. 


MoNalr, J. — The Local Govt. has 
appealed against the discharge of L. N. Birla 
in @ case under es, 60 (a) (iti), 32 (a) 
and 24 (1) (e), Factories Act, 1934, and r. 46, 
of the Bengal Factories Rules, 1935. In 
the connected proceeding, Revision 
No. 599 of 1939, a Rule has bean issued 
at the instance of the Local Govt. 
calling upon B. K. Rana to show cause 
why the order of conviction and sentence 
passed upon him under the same sections 
of the Factories Act and the Factories 
Rules snould not be set aside and guch 
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further or other order be made as to this 
Court may seem fit and proper. These 


Cases are two ont of six cases, instituted, 


by the Local Govt. against L, N. 
Birla for various alleged contraventions 
of the Factories Act and the roles made 
thereunder. The Keshoram Cotton. Mills, 
Ltd., is the cccupier of the factory and 
L. N. Birla is admittedly one of the direc- 
tors of that company. Proceedings have 
been instituted against Birla as the person 
responsible for the alleged offences, and 
Birla bas in each case before us complains 
ed against Rana as the ‘actual offender" 
and has claimed discharge from liability 
under the provisions of 8. 71 of the Act, 
The Local Govt, contend that the pro- 
cedure adopted by the trying Magistrate 
yas irregular and that the conviction of 
Rana and the acquittal of Birla was in 
each case without. jurisdiction . arid illegal. 
We have called for the»reeords: in all the 
connected cases and we sre satisfied that 
the learned Magistrate adopted the same 
procedure at each trial. , 


The proceedings arose out of an inspec: 
tion by Mr. R. O. Parsons, [nepector of 
Factories, Bengal, of ‘the Keshoram Cotton 
Mil's.cn August 1 and 3, 193r, when he 
foind that various provisions of the 
Faztories Act had been contravened. 
the appeal before us the contravention 
related to inadequate fencing of the mill 
machinery, Under s. 60 of the Act, the 
“manager and occupier shall each be 
punishable ‘for guch contravention.” Mr. 
Wright, who was the manager. at the time 
of the inspection, bad already left- Bec- 
tion 70 (2) of the Act provides that” - 


“where the occupier of a factory is acompany, any” 


one of the directors thereof ...may be , prosecuted 
and punished...... .for any offence for which the 
occupier of the factory is punishable ” i. 

-The company had not given notice as 
permitted by the proviso to s. 70 (2) 
nominating a director to be “the occupier,” 
and Birla was therefore prima facie punish- 
able as one of the directors, Bection 71 (1), 
Factories Act, provides: * 

“Where the occupier or manager of a fac is 
charged with an offence against this Aot, he shall 


be entitled upon complaint duly made by him to` 


have any other person whom 'he charges as the 


actual offender P Prene before the Court at the. 


time appointed for hearing the charge; and if, 
after the commission of the offence has been 
proved, the occupier or manager of the factory 
proves to the satisfaction of the Oourt— 

(a) that he has used due diligence to enforce the 
execution of this Act, and ; 

(b) that the said other person committed the 
affence in question without 
or connivance 
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that other person shall bs convicted of the offenca 
and shall be liable to the like fine as if he were 
the occupier or manager, and the occupier or 


“manager shall bè discharged from any liability under 


this Act.’ 

The Inspector's complaint was received on 
October 10, 1938. On November 19, Birla 
availed himself of the provisions of 
8 7i (l) Factories Act, and com- 
plained against Rana praying that he 
might be brought before the Oourt at the 
hearing of Birla’s case, Notice was issued 
to Rana on some date between November 22 
and 27, On February 20, 1939, the Mapis- 
trate heard law points, Rana was’ absent 
and the defence -undertook to produce him. 
After various adjournments the case again 
came on for trial on March 28, when Birla 
was represented under the provisions of 
s. 205, Oriminal] P.- O., by his mukhtear, Nani 
Lal Ghosh, who was examined under s. 242 
and pleaded not guilty. Inspector Parsons 
then gave evidence of the commission of the 
offence and was cross-examined on behalt of 
Birla, Rana was offered an opportunity to 
cross-examine the witness but refused. The 
learned Magistrate then further examined 
Nani Lal Ghosh under s 342, Criminal P: O. 
when he stated : f 

“I am innocent. Rana was in charge, it is he 


who committed the offence ; I had no knowledge about 
the matter or gave consent in the matter." 


Thə learned Magistrate held that the 
offence had been committed. He then 
started a fresh ordersheet and proceeded 
with the trial of Rana on the complaint 
of Birla. Ranaon being examined under 
s. 242, Oriminal P.O , pleaded guilty. The 
learned Advocate for the Crown at that stage 
contended that in view -of the provisions of 
ss. 60 and 71 (1), Factories Act, Rana could 
not be convicted nor Birla discharged until 
Birla had proved the matters -set out in 
cls, (a) and (b) of 8, 71 (1), viz„ that he had 
used due diligence to enforce the execution 
of the Act, and that Rana had committed 
the offence without his knowledge, consent 
or connivance. The Magistrate -overruled 
this plea. and- refused-to allow the learned 
Advocate for the Orown to ‘adduce evidence 
that no due diligence had been.exercised b 
the occupier of the factory in connection wit 


these offences. - - 


The learned Advocate for Birla contends 
that the latter plea does not appear on. 
the record and ‘that although the. petition 
contains a statement to that effect, the 
petition is not verified by an affidavit. We 
find from the connected ‘records that the 
Orown has in some instances put in a 
petition praying for leave to adduce evi 
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dence and we see no reason for disbelieving 
the statement in the petition that the learned 
-Magistrate said that be would note the 
Plea of the Orown and thatit was unneces- 
sary to put in a petition in each case. Rana 
was convicted on his plea of guilty and fined 
Rs. 50 and Birla was discharged. The 
contention on behalf of the Crown is that 
Birla is the “occupier”, and as‘ such, 


- -primarily liable if an offence kas been 


commited, and that he can only avoid 
punishment by proving due diligence and 
lack of knowledge, 40, as provided by s. 71 
(1) (a) and (b), Factories Act. Until he has 
given euch proof tothe satisfaction of the 
Court, he cannot be discharged. In the 
present instance Birla has not given 
evidence himself and he has not called 
evidence on which the learned Magistrate 
could come to a finding that Birla had 
proved to his satisfaction the facts required 
by s. 71 (1) (a) and (b). The words of s. 71, 
Factories Act, 1934,.are identical with the 
words of s. 42, Factories Act, 1911, and it 
was heldin Government of Bengal v.J. A. 
Murray (1) where the procedure under s. 42 
„of the former Act was explained, that, it 
was incumbent on the manager or occupier 
to.give evidence himself in order to dis- 
Charge the onus which is upon him when 
he avails himself of the. provisions of the 
Act which alone grant him exemption from 
. liability. In Government of Bengal V. J. A. 
Murray (1) the manager Murray gave 
evidence on oath and was acquitted on 
his own sworn testimony. The Orown 


appealed on the ground amongst others, 


that Murray as an accused could not 


give evidence. This Oourt held that the - 


procedure adopted by the Magistrate was 
not irregular and on this point stated as 
follows: i 
“The structure of the portion of the section quoted 
. a (i. e a 0 o the Aot of 1911) ree that 
ro Split up into two proceedings an 
that while the manager or occupier is accused of 
having committed an offence under the Act, he is 
also a complainant on his complaint against the 
eon reons he has brought in. In the 
proceeding in which the manager or the occupier is 
the complainant, he is liableto be cross-examined by 
J the other person or parsons who has or have been 
brought before the Court on his complaint. This, 
of course, must mean that the manager or occupier 


que complainant must give evidence himself. Ihe 
ure indicated above is a special one prescribed 
y the Act and is would appear from an 


examination of the record in this case that the 
Magistrate has in no way departed’ from that 
procedure, In our opinion, there is- no sub- 
stance in the objection that the manager or 


(1) 56 O 400; 117 Ind,.Oas, 673; A IR 1928 Cal. 


* 557; 800r. L J 818; 32 OW N 933; Ind, Rul (1929) 
Oal, 581. SPEO 
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occupier who initially is charged with an offence 
against the Act cannot go into the witness-box and 
give evidence himself. In the circumstances con- 
templated in the latter part of the section quoted 
above, he goeg into the witness-box mot as an 
accused in the case originally started against him 
but in his own right asa complainant on his com- 
plaint against the other person or persons whom 


. he has brought in 


As stated by the learned Judge in the 
judgment quoted—“The procedure is a 
special one provided by the Act.” 


The offence is a statutory offence and the 
Legislature has laid down the procedure 
to be adopted in ascertaining whether the 
offence has or has not been committed and 
the person or persons responsible, The 
learned Advocate-Gneral has drawn our 
attention to the words of 5,141, English 
Factory and Workshop Act, 1901, which, 
except for a provision as to costs, is almost 
identical with the words of as. 71 of the 
Indian Act, Undoubtedly, the draftsman of 
the Indian Act took the English section as 
his model, but apparently he was unmind- 
ful at the time of the very considerable 
difference in the criminal procedure of the 
two countries, which in England, permits 
the accused to give evidence on oath. Bə 
that as it may, the procedure to be adopied 
in the trial of cases under the Factories Act 
has been laid down by that Act and a Bench 
of this Oourt`has held that according to 
that proceduré the manager or occupier 
is not only a competent witness but “gua 
complainant he must give evidence himself." 
It ig difficult to conceive how otherwise 
he could satisfy the Oourt that the “other 

erson committed the offence without his 
Exowledee: consent or connivance,” It is 
certainly not proved by the statements of 
Nani Lal Ghosh under ss. 242 or 342, Orimi- 
nal P.O. It is trae that 8, 342 (3) permits 
the Oourt to take into consideration the 


‘answers given by the accused. That is 


is very different to saying that an admis» 
sion of the offence by one of the accused 
is proof that the other accused had used 
due diligence to prevent the offence, or 


that the offence was committed without his 


connivance. For the defence, reference 
has been made t2 a number of cases to 
support the contention that the statement 
by Nani Lal Ghosh may be taken eee 
mitting that to be so, the authorities do not 
assist us in the present inquiry, for they 
do not contemplate a provision such as that 
contained in 8. 71 (1) requiring the 
“occupier” to adduce proof. the case 
before us the Magistrate had no power to 
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çonvict Rana or discharge Birla until the 
proof envisaged by ss. 71 (1) (a) and (b) wes 
before him. No sach proof was given and 
no findings on those matters are recorded, 

Mr. N. K. Basu for Birla complains that 
there should be an appeal by the Orown 
from the acquittal of his client when the 
actual offender has been convicted and he 
argues that the general policy of the law is 
to proceed against the person actually res- 
ponsible for the offence. In support of this 
argument he refers to 8. 72 (2), Factories 
Act, which empowers the Inspector to pro- 
ceed against the actual offender without 
first proceeding against the occupier or 
manager. But s. 71 (2) is by way of excep- 
tion to the general rule that the person 
primarily responsible is the manager or 
occupier. The whole scheme of the Factories 
Act appears to be to bring pressure on the 
controlling authority to see that the provi- 
sions which the Legislature has made for 
the safety and welfare of employees are 
carried out. Section 9 provides for the 
nomination of a “manager,” B. 2 (1) 
defines “occupier,” 8, 70 provides for the 
determination of the occupier in the case 
of a firm or company, 8. 60 provides that 
if there is any contravention of the Act, the 
manager and occupier shall each be 
punished. Olearly, the primary responsi- 
bility is laid upon the person in ultimate 
control and he can only avoid Liability 
by giving the proof required by s. 71; and 
that section requires prcof not only of the 
actual offender but proof that the controlling 
authority has not shirked his responsibility. 
Then and not till then can he be discharged, 
This Court has already pointed out in 
Government of Bengal v. J. A. Murray (1) 
that the cffence is an offence created by the 
statute and that the statute also. provides 
the procedure for determining the offender. 
That procedure is in many ways different 
tothe procedure contemplated by the Ori- 
minal Procedure .Code and no doubt that is 
the reason why the lower Court has failed 
to appreciate the interpretation of the 
statute which has already been given in 
the case to which I have referred. It ap- 
pears, therefore, - desirable once again to set 
forth the procedure which in our view is 
contemplated by the Legislature ins. 71 (1), 
Factories Act, 1934. 

The complaint is made in the first in- 
stance by the Inspector of Factories against 
the manager or occupier under s, 60, Face 
tories Act. The manager or occupier is 
then entitled under s. 71 to complain against 
the actual offender and if he does so, the 
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actual offender is given notice and brought 
before the Court and the trial proceeds as 
against both persons complained against’; 
for, as stated in Government of Bengal y, 
J.A. Murray (1) at. p. 405* “the section con- 
templates both sets of complainants and 
accused being before the Court at the same 
time.” The carriage of preceedings is with 
the original complainant on whom the onus 
lies of proving that the offence has been 
committed. Both parties complained 
against are concerned with the finding on 
this issue and both are entitled tocross- 
examine the prosecution witnesses at this 
stage, and to lead evidence to disprove the 
charge, but being accused persons they 
would not be entitled to give evidence 
themselves, If the prosecution fails to 
prove the offence both the accused must be 
acquitted. If the offence is proved, the 
Court should record an order to that effect 
and the manager or occupier is guilly 
under s. 60 of the Act. Section 71, however, 
affords the manager or occupier an opprtuni-+ 
ty cf escaping liability provided he can 
give satisfactory proof of the facts required 
by s. 71 (1) (a) and (b). The onus of proof, 
however, is now shifted to the manager or 
occupier and he is entitled to call evidence 
or to give evidence himself. The actual 
offender, who is, if I may so name him, the 
ultimate accused, would be entitled to call 


- evidence, but not to give evidence himself. , 


The difference in procedure being due to 
the fact that the actual offender occupies 
the role only of. an accused, whereas the 
occupier or manager at this stage, besides 
being an accused, has to discharge the 
onus being an accused, has to discharge 
the onus of positive proof required by 
B. 71 (1) (a) and (b), and in all probability 
he alone is capable of proving ‘ ‘certain 
facts of which proof is thereby required. 

In our view the Crown, which has ini» 
tiated the proceedings, and has throughout 
retained the carriage of the proceedings, 
is entitled at this stage’ to cross-examine the 
occupier or manager if he gives evidence, 
and any witnesses called by him in support 
of his charge, and to call rebutting evi- 
dence. Therelevant section of the English 
Act on which the Indian sectionis based has 
placed the matter beyond all doubt by the 
insertion of the following proviso in the 
English Factories Act, 1937. Ari 

“The proescution shall have the rightin any such 
case to cross-exemine the oncupier or owner if he gives 
evidence and any witnesses called by him im support 
of his charge, and to call rebutting evidence,” . 


sasa R > Pa 
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Tt is true thet no such proviso appears in 
the Indian Act but it appears tous to be 
beyond doubt that such would be the rights 
of the prosecution in India as well as in 
England inthe precedure contemplated by 
both the Koglish and the Indian Acts. In 
the result the appeal of the Legal Remem- 
brancer is allowed, and the Rule in Revi- 
sion No. 599 of 1939 is made absolute. The 
conviction of Rana and the discharge of 
Birla are both set aside, The learned 
Advocate for Birla has stated that his client 
pledds guilty and prays that this Court 
will now deal with the case. The Crown 
has no objection. We find Birla guilty. 
He is convicted of the offence and fined 
Rs. 100 or in default, simple imprisonment 
for one month, Rana is acquitted and the 
fine, if paid by him, must be refunded. 


Khundkar, J.—I agree. 
- D. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
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Davis, J. O. ano TYABJI, J. 
COMMISSIONER og INOOME-TAX, 
BOMBAY PRESIDENCY, SIND asp 
BALUOHISTAN—APPLICANT 
versus 
KARAOHI OHAMBER or COMMEROE 
—Assass8E—OPPONANT } 
(4), 


Income Tax Act (XI of 1922), ss. 2 
Karachi Chamber of Commerce realising measure- 


ment fees from its members—Such realisation whe-' 


ther taxable as profits. 
Where the members of the Karachi Ohamber of 
Commerce provide for themselves certain facilities 


in trade and pay for these facilities such as. 


a measurer of merchandise, they combine as a 
Ohamber and provide these facilities for themselves 
as members of that Ohamber and when they pay more 
than is actually necessary for the provision of 
these services, then the surplus, whether it 18 hand- 
ed back or not, is not a profiton trade within the 
meaning of as, 2(4) and 10, Income Tax Aot. It 
is not a profit but ıt 18 savings and not taxable 
income, though interest in these savings would be 
income liable to taxation The fact that the publio 
measurer serves also the public or that the members 
are incorporated as a Ohamber under s. 230, Oom- 
panies Act, does not destroy the mutuality between 
the Association and its membeis, Oariwsle and 
Suloth Golf Olub v. Smith (6), relied on, Laverpool 
Corn Trade Association, Lid, v. Monks (d), distin- 
guished, {p, 374, col. 8] 

Before there can be mutuality between an Asso- 
ciation and its members, the services must be sup- 
pli:d by the Association to its members as such, 
services for which the members themselves pay from 
- which payments any surplus is saving and not pro- 
fits or gains, The gature of the services is not the 
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test. The test is not the purpose of the Association 
but ita nature. If the Association is of the nature 
of a club and its services are solely for the benefit 
of its members or, if not solely for the benefit of 
its members, the sorvices for its members and the 
costs thereof are clearly separable from its services 
to non-members and the costs thereof, then there is 
no profit but merely a surplus or saving: if no, 
then there isa taxable profit or gain: There is in 
principle no difference between a club whioh pro- 
vides a marker for tennis on payment by the indi- 
vidual club members and a Ohamber of Commerce 
which supplies a measurer of merchandise on pay- 
ment by its members. Both are employees of the 
Association provided at the cost of and for the bene- 
fit of its members, and if there is a surplus or sav- 
ing on the year's working, itis not taxable profit 
or gain, It may be handed back; it may be kept 
for some future contingency ; the test is whether it 
is the members’ money. |p. 325, ool. 1.] 


Ref. made by the Oommissioner of 


Income-tax, Bombay Presidency, Sind and 
Baluchistan, dated April 3, 1937, 


- Mr. Partabrai D, Punwani, Advocate- 
General], for the Applicant, 


Mr. D. N. O'Sullivan, for the Opponent. 


Davis, J. C.—The learned Commissioner of 
Income-tax for Bombay and Sind has stated 
a case under s. 66 (2), Income Tax Act, and 
has referred to us the question arising in the 
following terms: 

“Are the measurement fees and-or charges realized 
by the Karachi Ohamber of Oommerce from its mem- 
bers taxable income in view of the constitution of the 
said Uhamber and-or its Memorandum ,and Articles 
of Association ?” 

The opinion of the learned Oommissioner 
is that such fees are taxable because they 
are the profits of a business or trade within 
the meaning of ss. 2 (4) and 10, Income Tax 
Act, and tnat the assessee has admitted 
this by admitting as subject to taxation the 
fees collected from outsiders; and there is in 
the opinion of the Commissioner nothing to 
distinguisa these foes from the fees collected 
from members of the Ohamber for whom 
the Chamber performs the same service of 
Measuring and granting measurement, 
Certificates oa merchandise to be shipped 
from the Port of Karachi, Tne learned 
Oommussioner relies aS an authority 
principally on the case in Laverpool Corn 
Trade Association, Lid. v. Monks (1) dis- 
tinguishing the well-known case in New 
York Life Insurance Co, V. Styles (2) as 
pemg a case merely of payments into and 
drawings from a common fund and National 
Association of Local Government Officers v, 
Watkins (3) at p. 503, as being a case of an 

(1) (1926) 2 KB 110;95 L J K B 519; 134 LT 


756, 10 Tax Oas. 442; 42 T LR 393. A 
(2) 1884) 14 A O 381; 2 Tax Oas. 460; 59 LIGB 
91 


(3) (1931) 18 Tax Oas. 499 at p, 503, 


members for which facilities the members 
pay themselves; and it malters not that 
Payments are not made in lump sums at one 
time, but in proportion to the services 
rendered from time to time. The case of 
the Leren) Oorn Trade Asscciation is 
distinguished fram this case by the fact 
that in this case there are no shares and 
no share-holders and no dividends and 
reliance is placed particularly upon the 
case in Carlisle and Silloth Golf Club v. 
Smith (6) and National Association of Local 
Government Officers v. Watkins (3) at 
p. 503*; it is further urged that it makes no 
difference that the Chamber is incorporated: 
unders 26, Companies Act, end that in the 
two cases last named, the Associations were 
unincorporated because even between a 
legal entity and its constituent members 
there may be complete mutuality; and that 
where, as in this case, the fees for the 
performances rendered by members and 
non-members can be easily separable, -the 
complete mutuality which exists between 
the Ohamber and its members is not 
destroyed, In these class of cases tLe word 
“mutual” is a word to conjure with. In 
Municipal Mutual Insurance, Ltd. v. Hills 
(5) Rowlatt,.J. said: 

-“Now Ido not think that one oan make cases on 
this point turn upon an analysie of the word ‘mutual,’ 
a word that is very much abused .,.But for the 
purposes of these decisions, the point is az I have 
pointed out before, and I think the Solicitor-General 
adopted what I said, whether there is any profit, 
that is to say, whether you get more than this, thata 

(4) (1885) 2 Tax Cas. 100; ; 
azi; AWR 233; 50 JP 116; 10 A 0-438, iki 


932) 16 Tax One, 430; 1474, T 62; 
801; 498 L1, L Rep. 173. eee 


(6) (912) 2K B 177; 81 L IK B 681. 
“Page of (1934) 18 Tax. Oas.—[Bd.] 
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company by trading with its share-holders even if 
itis limited to trading with them, makes a profit, 
that profit belongs to the share-holders in a sense, 
but it belongs to them qua share-holders. It does not 
come back to them as purchasers or customers; ib 
comes back to them as share-holders upon their 
shares. Where allthat a company does is to collect, 
money from a certain number of people, it matteis not 
whether they are called members of the company or 
icipating policy-holders, and apply it for the 
nefit of those same people, not as share-holders in 
the company but as the people who subscribed it, 
then; as I understand Style's case (2) there is no 
profit If the people were to do the thing for 
themselves, there would be no profit, and the fact that 
they incorporate a legsl entity to do it for them 
m no difference ; there is still no profit. This is 
not because the entity of the company’ is to be dis- 
regarded ; it is because there isno profit, the money 
being simply collected from those people and handed 
back to them, not in the character of share-holders, 
but in thecharacter of those who have paid it. That 
as I understand, is the efect of the decision in 
Style's case (2).” A 
If, therefore, the members of the Karachi 
Chamber of Commerce provide for them- 
selves certain facilities in trade and pay 
for these facilities, then it matters not that 
they are incorporated under s. 26, Ooms 
panies- Act. If they combine as a Ohamber 
and provide these facilities for themselves 
as members of that Ohamber and they 
pay more than.is actually necessary for the 
provision of these services, then the sarplus, 
whether it is handed back or not, does not 
appear to me to be a profiton trade within 
the meaning of ss.2 (4) and 10, Income 
Tax Act. It is not a profit but it is savings; 
interest on these savings would indeed be 
income liable to taxation, and thisis not 


(71) pan 1KB33; 95L JK B990; 135 L T 678; 
42 TLR 703;11 Tax Oas, 790. 
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denied, but the surplus or what is saved 
is the Chamber's own money, the members’ 
own money paid by them to themselves, 
though incorporated as a Ohamber,. for 
service to be rendered to themselves by 
themselves though incorporated as a 
Ohamber, not as customers of the Chamber 
but as members of the Ohamber itself. 
There would be no difficulty, 1 think, 
in this interpretation of the assessee’s case 
bat for the fact that the office of the Pub- 
lic Measurer serves not only members of 
the Chamber but members of the public as 
well. Now, does this destroy the mutual 
basis of the members dealing with the 
Chamber ? The learned Commissioner is of 
the opinion that this is fatal to the asses» 
see's case; the assessee argues that the 
Public Measurer is firat the Chamber Moa- 
surer ; it may be that according to s. 26, 
Companies Act, they should not perform 
this service to members of the public, but 
that{does not destroy the mutuality of these 
services as between the Chamber and its 
members, the value of which in fees can be 
easily ascertained and separated from the 
fees paid by outsiders. 

My owa opinion is that in the particular 
circumstances of this case, this provision of 
a service to the public is not fatal to the 
assessee’s case, I do not think any import- 
ance is to be attached to the fact that the 
services rendered by tha Chember to its 
members relate to business or trade. The 
nature of the services is not the test. A 
tennis or a golf club may be owned bya 
company which may have share-holders and 
may have dividends, but it nevertheless 
makes a taxable profit, The test, in my 
opinion, is not the purpose of the Association 
but its nature. Is it of the nature of a 
club ? Are its services solely for the benefit 
of its- members or, if not solely for the 
benefit of its members, are the services for 
its members and the cost thereof clearly 
separable from its services to nonemembers 
and the costs thereof? If yes, then there 
is no profit but merely a surplus or saving: 
if no, then there is a taxable profit or gain. 
There is in principle no difference between 
a club which provides a marker for tennis 
on payment by the individual clab members 
and a Chamber of Commorce which sup- 
plies a measurer of merchandise on pay- 
ment by its members. Both are employers 
of the Ascociation provided at the cost of 
and for .he benefit of its members, and if 
there is a surplus or saving on the year's 
working, it is not taxable profit or gain. It 


may be handed back ; it may be kept for . 
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some future contingency ; the test is whee 
ther it is the members’ money. ies 

In Thomas v. Evans £ Co., Ltd, (7) there was 
a reserve fund of £200,000. Turning to the 
facts of this case, there can be no doubt 
that the Karachi Chamber of Commerce and 
its members are one and the same. It id 
true that under s. 26, Oompanies Act, the 
Ohamber is an incorporated body, a legal 
entity, but itis made up of its members. 
Under Art. 1 of the Articles of Association 
the‘Chamber’ means the Karachi Chamber 
of Commerce incorported under s, 26, Com- 
panies Act, and ‘Member’ means a member 
of the Chamber, Its purpose as set ont in 
its Memorandum of Association is to 
encourage the trade, commerce and manu- 
factures of India and the interests of persons 
engagéd therein and in particular of Sind. 
The Association, however, is not a Philane 
thropic Association but an Association of 
businessmen; its primary purpose is clearly 
to advance and protect the business interest 
of its own members and to provide buildings, 
organizations and services for that purpose, 
No bonus or dividend is to be paid and 
on the dissolution of the Association the 
property is not then to come back to the 
members, but it is to go to other institutions 


-with like objects. There is nothing in all 


this incompatible with the assessee's case 
that here is a Ohamber or Association, or 
even it may be called a club of businessmen 
associated together, for the purp7se of 
furthering and protecting their owa in- 
terest. Hence, presumably, the Commis- 
sioner’s exemption of subscriptions amount- 
ing to over Rs. 13,000 from taxation, but 
these the Commissioner finds are from 
members only. 

The bulk of the income of the Ohamber, 
however, a sum of Rs. 40,573, comes from 
Measurement Fees which the Oommissioner 
finds as to 29 per cent. and which fact is 
admitted by the assessee, comes from oute 
siders and therefore is, in his opinion, as 
to the whole liable to taxation. It is parhaps 
unfortunate that the Obhamber have given 
their office of measurer the title of Public 
Measurer. Under bye-law No. 13 a Public 
Measurer is to be appointed under the 
authority of the Obamber to measnre all 
merchandise, freight on which is ordinarily 
payable on measurement. Such measure- 
ment shall be taken 


. “II. No measurements shall be good except such as 
are taken by a Chamber Measurer, and with instru- 
ments bearing the stamp of the Chamber of Oom- 
merce. | 


k Ld * + 
VIIL Certificates of measurement shall be issued 
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to shipper and-or to ship agents in auch form and in 
such manner as the’ Oommittes for the time being 
shall, from time to time, approve 

IX. Afee, the amount of which shall in no case 
exceed one anna per bale, case or package, but which 
may be regulated by the Ohamber from time to time, 
shall be levied on all merchandise measured by the 
Public Measurer. 

X. No merchandise shall be measured without 
the production of the Oustom House Paes or a 
requisition in writing by the Exporter which must 
detail name of shippers, name of vessel, number 
and marks of bales, case or packages, and destina- 
tion and bearing the endorsement of the Messure- 
ment Fee Olerk to the effect that the fea has been 
paid. Members of the Ohamber ehall be permitted 
to ruh a monthly account provided they give an 
undertaking in writing to pay such monthly 
accounts on presentation.” č 

* x JH * 

XIV. The Messurer shall give a certificate of 
meagurement and furnish the Shipper with a copy 
thereof. The certificate shall state : Name of shipper, 
name of vessel, number and marks of bales, cases ‘or 
packages, déstination, dimensions, date, time and 
place of measurement j 

w x + * 

XVI. In cases of import cargo for which measure- 
ment is required, it shall be incumbent upon the 
party requiring euch measurement to advise the 

blio Measurer when the cargo is ready for measure- 
‘ment, to send a representative, with transport for the 
Messurer and the callipers, tothe Public Measurer's 
office, and actually to conduct the Measnrer to the 
place where the chargo awaiting measurement lies,” 


< XVIII. The salaries of the Measurers and all other 
: axpenses connected with this scheme of measurement 
shall be paid by the Ohamber from the Fee Fund 
raised under these rules. 

XIX. All matters pertaining to measurements, as 
defined above including the appointment of the 
Measurer, the fixing of fees, the payment of the same, 
and the doing of all things necessary fora proper and 
economical working of the scheme, shall be placed in 
the charge of the Committee of the Ohamber.’ 

Under bye-law No. 14—-Rules for the 
‘weighment of bag cargo and drawing 
samples : ` 

“l. The Ohamber, Measurer, if required, shall 

‘weigh bag cargo and other goods and issue certifi- 
cates of such weights, all labour and other expenses 
in connection with such weighment to be borne by 
the ‘applicant The charge for weighing. 2 per cent. 

` of bags to be Ra. 30 for each thousand tons or part 


thereof and such samples shall be sealed with the 
Ohamber seal.” 


Now, the learned Commissioner relies by 

. analogy on the case of a railway whose 
profits are nonetheless profits and taxable 

as such because they come in part from 

_ Share-holders, and, indeed, if it were clear 
“that the members of the Ohamber had re- 
ccurse to the Public Measurer on precisely 

the same footing as members of the public, 

I should find that the Chamber were giving 

to their members services similar to those 

supplied by a railway company to its 

ticket-holdera who are also share holders, 

for it appears to me that before there. can 

be mutuality between an association and 
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its members, the services must be supplied 
by the Association to-its members as such 
services for which tne members themselves 
pay, from which payments any surplus is 
saving and not profits or gains. But looking 
to the realities of the case before us, it 
appears to me impossible to hold that 
membersof the Ohamber do not have re- 
course .to the Public Measurer, despite his 
name, a3 members of the Association, hav- 
ing recourse to an officer of the Association 
for whom they themselves pay. If members, 
instead of paying for each act of measures 
ment paid an extra subscription, of say, 
Rs. 100 each, irrespective of the services 
rendered to each particular member, it 
‘appears to me it would be difficult to. say 
that their subscriptions were not exempt 
‘from taxation. It matters little, I think, 
‘that such payments are not made in a lump 
gum in advance and are proportionate to 
the services rendered. Ifthe Ohamber had 
kept two measurers, one for its members 
supported by the members’ subscriptions, 
and one forthe public, it would not have 
been difficult to show that the members’ 
subscriptions which paid for the Members’ 
Measurer as distinct frcm the Public Mea- 
surer, were exempt from taxation; it makes 
in practice, I think, no difference if the pay- 
ments for the service of the measurers 
rendered to members and to non-members 
can bė separated in the accounts. Though in 
T. l of bye-law No. 13 the somewhat grandi- 
loquent title of “Public Measurer” is used, 
in r. 2the more homely and private title 
of Chamber Measurer is used. Primarily, I 
think the Measurer isa Ohamber Meastrer 
but for the Chamber and its members there 
would be no Measurer. The great bulk of 
the work done is done for the members, 
and I can see in essence no difference bee — 
tween this case and the case in Carlisle 
and Silloth Golf Club v. Evans Oo., Ltd. (6). 
I think, therefore, the answer tothe question 
referred tous should be in the negative. 
The assessee is entitled to his costs includ- 
ing the fee of Rs, 100. | 
Tyabji, J.—Lconcur, h i 
D. Answer in negate. 
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172, 174, 178, 30, 38, 40—Board of Revenus— Powers 
of revision—S. 179, scope of— Whether gives power 
to. Board to set right proceedings before Revenue 
Officer, before procedure under s. 170 has been gone 
through—W hether gives powers of revision suo Motu 
—Steps contemplated by ss, 30, 38 and 40, if can be 
‘taken in course of settlement proceedings. 

Section 172 of the Madras Estates Land Act, cau- 
not be interpreted as giving powers of revision to 
the Board only after the  re-publication under 
`s. 170, cl. 3, had been made. All that s. 172 does 
is to fix the outer limit oftime within which the 
powers of revision may be exercised.- This does 
not necessarily imply that the Board has no power 
of jnterference before the re-publication. Its 
powers as an appellate authority under s. 171 can 
-certainly be invoked and exercised independently 
of the question of confirmation by the Collector or 
re-pablication under s. 170, ol. 3; under the provi- 
,sions of s. 174 the orders passed unders.171 are 
directed to be incorporated in the settlement re- 
cord already published under s. 170 (8). Sec 
tion 172 gives the Board powers of revision both 
suo motu and on the application of parties. Where 
the Board is satisfied that the proceedings before 
the Revenue Officer require to be set right, it need 


. Dot wait till after the procedure under s. 170 has 


been gone through and can interfere at an earlier 
stage and give necessary directions. There is no 
warrant for saying that the Board has no jurisdic- 
tion to exerciee its revisional powers till after the 
settlement record has been re-published after con» 
firmation by the Collector. Section 178 only oon- 
templates the Board directing a revision by the 
subordinate authority and not the fixing of rent by 
“the Revenue Bosrd itself. Hf, onthe facta of any 
particular case, what the Board does in addition to 
what is contemplated by a 172 amounts to little 
more than a mere arithmetical calculation or some- 


_ thing of thet kind, there is nothing in the nature 


of excess of jurisdiction in the exercise of such 
powers. Where, on the other hand, the Board pro- 
-ceeds to do something which is really more than a 
ministerial or arithmetical step and which if it had 
been directed to be doneby the Revenue Officer 
would ‘have involved a consideration of a number of 
matters which are not and cannot be before the 
Board at the time of passing the order, so much of 
the Board’s order as goes beyond what is contem- 
plated by 8.172 is done without jurisdiction. [p. 
39, col. 8.) i 
-tho order the Board of Revenue fired the land- 
lord’s' share at eighty-seven kalame per veli instead 
of sixty-five kalams fixed by the Collector and 
directed conversion into at cartain average 
price per kalam subject to a deduction of fifteen per 
cent. ‘on account of the distance of the village from 
the nearest town market. The-Sub-OCollector was 
ih ped to work out money rents on the above 
asis: 
Held, that what the Board did in the matter of 
fixing cash rent was not within the powers confer- 
red upon it by s. 173, If it had thought that it 
would be proper to flx rents ona cash basis, it 
must have sent the papers back to the Revenue 
Officer to make a re-settlement on that basis and not 
merely given him a direction to carry outa simple 
process of conversion of paddy rent into money rent 
at a price fixed by theBoard itself. 164 Ind. Oas. 
398 (1), Sappani Asari v. Collector of Coimbatore (2) 
and 98 Ind. Cas. 334 (3), referred to. 

There is nothing in the scheme of Chap XI, 
Madras Estates Land Act to restrict the authori- 
ties settling the rent to the system of ment there- 
tofore in vogue, The provision in a, bg against the 
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commencement or continuation of proceedings under 
gs. 30, 38 and 40 of the Act during the pendency 
of settlement proceedings clearly implies the possi- 
bility that what could be done under these three 
part of the settlement 
proceedings. 178 Ind. Oas, 416 (4), relied on. [p. 
329, col. 1.] 


A, against the decree of the Sub-Judge 
Kumbakonam, in O. S.No, 1 of 1933. 


Messrs. K. S. Krishnaswami Ayyangar 


‘and S. Ramachandra Ayyar, for the Appel- 


lant. 

Mr. T. R. Venkatarama Sastri for Mr. 
M.S. Venkatarama Ayyar, for the Res- 
pondents. 


Varadacharlar, J.—This appeal arises 
out of a suit instituted by the tenants of an 
inam village in the Tanjore District, for a 
declaration thatthe entryin the Record of 
Rights, published in the village on June 22, 
1932, with reference to the rent payable 
by. the ryots in respect of their holdings 
cannot be enforced. This publication was 
made in pursuance of-a notice issued by 
the Sub-Vollector of Kumbakonam on June 
10, 1932 (Ex. F) and that notice was given 
in pursuance of an order of the Board of 
Revenue (Ex. D), dated May 6, 1932. It 
is this order of the Board of Revenue that 
is really challenged in the plainte The 
order was passed by the Board in the 
course of proceedings taken under Ohap. XI, 
Madras Estates Land Act, on an application 
made by the ryots for the preparation of a 
Record of Rights and for the settlement 
of rents in the village, The action is not 
one under 8. 173 of the Act and it is not 
based on any ofthe grounds specified in 
cl. 3 of that section. As pointed out in 
Zamindar of Khalikote v. Beero Pollai (1) 
at p. 848 the suit is one under the general 
law andis based on the ground that in 
passing the order, Ex. D, the Revenue 
Board acted without jurisdiction and that 
in settling the rents and proclaiming the 
same in pursuance of that order, the Sub- 
Collector wasnot acting as the Revenue 
Officer exercising his powers under the 
Act, but merely asthe mouth-piece of the 
Revenue Board: cf. Sappant Asari v. 
Collector of Coimbatore (2) and Mahabune 
nessa Bibiv. Secretary of State (3). 

The learned Subordinate Judge made 
a declaration to the effect that the order 
of the Sub-Oollector, dated June 10, 1932, 

848; 164 Ind. Oas. 398; ATR 1938 
Oe a ee: 44 LW 37; (1936) M W N 705; 
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directing the publication of the- Record 
of Rights incorporating the settlement of 
rent made by the Board of Revenuein its 
order,dated May 6, 1932, is ultra vires 
and made without jurisdiction. It is 
against this decree that one of the lands 
-holders nas preferred this appeal making 
‘the ryots and the other landholders res- 
pondents. Objection.has been taken to the 
form of the decree asnot corresponding to 
the prayer in the plaint ; but it is much 
more satisfactory to deal with the real 
‘points in controversy between the parties 
and the objection to the form of the decree 
is not. of much significance, To bring out 
‘the grounds on which the validity of the 
Revenue Board's order has been attacked, 
itis necessary very briefly to narrate the 
history of the settlement proceedings, The 
Sub-Collectcr of Kumbakonam (who 
acted as the “Revenue Officer” in this 
case) passed an order on June 28, 1930, in 
the following terms ; 

“Fifty kalama of paddy for one veli of wet land 
seem to be fair and equitable rent for the village... 
I therefore declare that a rent of fifty kalams for 
one veli of wet land may be fixed." 

According to the pre-existing rights of 
the parties, based on the pattas then in 
force, the Jandholdere claimed that they 
were entitled to rent at a much higher rate. 
They accordingly preferred objections to 
this order of the Revenue Officer under 
g. 169; and when dealing with the 
objections, the then Sub-Collector fixed 
sixty-five kalame per velit of wet land as 
a fair’ and equitable rent. This |. rent 
was fixed as payable not merely when a 
single crop was grown but also for both 
crops together when two crops were 
grown. The matter went up before the 
Collector of Tanjore as the “confirming 
authority.” He agreed with the Revenue 
Officer so far as the fixing of sixty-five 
kalams per :eli was concerned, but he 
added that the ryot will be liable to pay 
additional rent for thaladt or second crop 
cultivaticn. In para. 11 of his order, he 
directed the Sub-Collector to complete the 
rent roll and revise it in accordance with 
the Sub-Collector’s conclusions and the 
observations contained-in the order of the 
Collector and tosubmit it for final confirmas 
tion. This order of the Collector was passed 
on August 17, 1°31. 

It appears from the pleadings that some 
appeals had been preferred to the Board of 
Revenue against the Revenue Officer's order 
but in all probability the appeals were 
preferred too late. However, there were 
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also three revision peti to the Board, 


. two by the landholders in Oetober, 1981, and 
‘one by some of the ryots in November 193]. 


When these revision petitions came on 
before the Board on February 19, 1932, 
a suggestion was thrown out that the rents 
might be settled incash and both parties 
were asked toshow cause at the adjourned 
hearing why cash rents should not be fixed, 
The petitions came on finally before Mr, 
(now Sir Charles) Souter on May 6, 1932. 
By the order then passed, the Board fixed 
the landlord's share at eighty-seven kalums 
per veli instead of sixty-five kalams fixed 
by the Collector, the main reason being 
that the proportion of sixty and forty in 
which according to the custom of the 
village the crop was divisible between the 
landholder and the ryot should be worked 
with reference tothe gross yield and not 
after allowing a deduction for expenses of 
cultivation, The order next proceeded to 
deal with the question whether the rent 
should not be fixed in cash; and. holding 
that that was the proper thing to do, it 
directed conversion into cash at the average 
rice of Rs. 2-15-0 per kalam (as reported 

y the Collector) subject to a deduction of 
fifteen per cent. on account of the distance 
of the village from the nearest town 
market. The Sub-Collector was asked 
to work’ out money rents on the above 
basis. ; 

The validity of this crder has been chal- 
lenged inthe plaint on several grounds, 
Three grounds in particular have been 
pressed before us: (i) that the order is 
not crie passed under s. 172, Estates Land 
Act, and that if it was intended to be one 
under s. 172, the Board had no power to 
interfere in revision at that stage; (ii) that 
in proceedings under Obap, XI the Board had 
no-power to fix a money rent in respect of 
a Village where only rent in kind had 
hitherto been in vogue, and (iii) that the 
Board of Revenue could even under s. 172 
only direct a revision and not itself fix 
the rent. It is unnecessary to refer in 
detail to the judgment of the lower Court 


` 


and the views expressed in that judgment _ 


on the above points. There has undoubt- 
edly been .some uncertainty and conflict 
of judicial opinion on the interpretation of 
some of the relevant sections of the Act 
and the learned Subordinate Judge when 
he prcnounced judgment had not before 
him the later decision of tbis Oourt in 
Zemindar of Khalikote v. Beero Pollai (1), 


Out of the three objections above refere' 


red to, we may state that we do not see 
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much force in the first or in the second. It is 
true that at the time the order of the Board 
was passed, the Revenue Officer had not 
completed the settlement in accordance 
with the directions of the confirming 
authority nor had the re publication under 
cl. 3 of s. 110 been made. But we are 
not prepared to interpret s. 172 of the Act 
as giving powers of revigion to the Board 
only after the re-publication under s. 170, 
cl, 3 had been made. All that s. 172 
does is to fix the outer limit of time within 
which the powers of revision may be ex- 
ercised, namely “at any time within two 
years from the date...of re-publication 
under subss. (3) of s. 170", 

This does not necessarily imply that 
the Board has no power of interference 
before the re-publication. Its powers as 
an appellate authority under s. 171 can 
certainly be invoked and exercised inde- 
pendently of the question of confirmation 
by the Collector or republication under 
B. 170, cl 3; under the provisions of s. 174 
the orders passed under s. 171 are directed 
to be incorporated in the setilement record 
already published under s. 170 (3), Bec- 
tion 172 gives the Board powers of revison 
both suo motu and on the application of 
parties. We see nothing either in the 
language of the section or in tke reason 
of the thing to justify the view that even 
where the Board is satisfied that the prce 
ceedings before the Revenue Officer require 
to be set right, it must wait till after the 
procedure under s. 170 has been gone 
through and cannot interfere at an earlier 
stage and give necessary directions. It may 
often be convenient and help to save time 
to give the directions at the proper stage 
instead of waitiog for the formal comple- 
tion of the settlement records. Whether, 
in any particular case, the Board will 
find it more Convenient to adopt the one 
course or the other is a different 
matter: but it seems {to us that there 
is no warrant for saying that the Board 
has no jurisdiction to exercise its revisional 
powers till after the settlement record 
has been re-published after confirmation 
by the Collector. 

Similarly, it seems to us that there is 
nothing in the scheme of Chap. XI to 
restrict the authorities settling the rent to 
the system of payment theretofore in 
vogue. Oircumstances are conceivable in 
which the settlement of a fair and equit- 
able rent can be better accomplished by 
fixing a rent in money. The provision ing, 178 
against the commencement or continuation 
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of proceedings under ss. 30, 38 and 40 of 
the Act during the pendency of settle 
ment proceedings clearly implies the possi- 
bility that what could be done under these 
three sections might be done as part of 
the settlement proceedings. Here again it is 
one thing to say that" the Settlement Officer 
is not bound to carry out the duties impos- 
ed upon the Oollector under ss. 30, 38 and 
40 in independent proceedings, but a differ- 
ent thing to say that the Settlement Officer 
has no power to do such things even 
when he thinks it necessary to adopt 
that course in order to effect a satisfactory 
settlement of rent. The decision in Ryots 
of Garabandha, ete, villages v. Zemindar 
of Parlakimedi (4) and r, 22 of the rules 
framed by the Local Govt. under the 
Act clearly assume that in the course of the 
settlement proceedings steps like thise 
contemplated by ss. 30, 38 and 40 of the 
Act might be taken. 

It remains to deal with the third ground 
of objection, namely that s. 172 only con- 
templates the Board directing a revision 
by the subordinate authority and not the 
fixing of rent by the Revenue Board itself. 
That this is the appropriate construction 
of 8, 172 was laid down in Zemindar of 
Khalikote v. Beero Pollai (1), following 
Zamindarini of Mandasa v. Ryots of Man- 
dasa Zamindari (5) but it was also laid 
down in those cases that in certain circum- 
stances a procedure which goes further than 
merely direct 8 revisiin by a subordinate 
authority might not amount to anything 
more than an “irregularity”. Whether what 
has happened in any Pparticalir case must 
be regarded as only an irregulirity or as 
something done without jurisdiction or in 
excess of jurisdiction will depend upon the 
circumstances of each case, If on the fact 
of any particular case, what the Board did 
in addition to what is contemplated by 
s. 172 amounted to little more than a mere 
arithmetical calculation or something of 
that kind, it might well be held that though 
it was unnecessary there was nothing in 
the nature of excess of jurisdiction in the 
exercise of such powers, Where, on the 
other hand, the Board has proceeded to do 
something which is really more than a 
ministerial or arithmetical step and which 
ifit had been directed to be done by the 
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Revenue Officer would have involved a 
consideration of a number of matters which 
were not and could not bave been hefore 
the Board at the time that it passed such 
order, it will only be reasonable to hold 
that so much of the Board's order as goes 
beyond what is contemplated by s. 172 is 
done without jurisdiction. Dealing with the 
order of the Board in the present case in 
the light of this test, we are of opinion that 
the Board acted without jurisdiction in ŝo 
far agit fixed money rents on the basis of a 
convereion rate of Rs, 2-15-0 per kalam 
subject toa deduction of 15 per cent. for 
cdrtage, etc., charges. 

It is a matter of some significance in this 
case that -at an'early stage in the proceed- 
ings- when the matter was before the 
Revenue Divisional Officer, the landlord 
opposed the proposal to fix the rent in cash : 
see Ex. G. para. 2(b). From that stage 
till the matter came up before the Board of 
Revenue, no reference whatever was made 
to this question of Cast rent and the whole 
procedure adopted by the Revenue Officer 
and by the confirming authority proceeded 
‘on the basis that the rent was to be fixed 
in kind. The data with reference to which 
Bettlement of rent in cash could be made 
were therefore never investigated and col- 
lected. It is true that when the matter was 
before the Board the parties were given an 
opportunity to show cause why cash rents 
should not be fixed ; we are informed that 
at that stage the ryots objected to the 
fixing of cash rente. The matter seems to 
-have been argued only as a point of law 
and the Board of Revenue, so far as one can 

udge from the terms of Ex. D, seems to have 
een of the Opinion that a settlement of 
rent under Chap. XI can be only on a cash 
basis, We are not sure that Ohap. XI can 
be so restricted; but we should not have 
thought fit to interfere with the Board's 
order merely on the ground of this error if, 
after deciding that the settlement should be 
on a cash basis, the Board had sent the 
case back to the Revenue Officer to settle 
rents on a cash basis after making the 
necessary investigation. As we have already 
observed, this is the procedure contem- 
plated by s. 172. The Board seems to haye 
assumed that a mere conversion of the 
peddy rate fixed by it into money on the 
basis of the average price of: the last ten 
years would amount to a settlement of rent 
on .a cash basis. With all respect, we do 
not think that that is what was contemplat- 
ed by the Legislature as the settlement of 
tent in cash, If it had at all been pree 
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cent to the mind of the Revenue Officer 
that the rent payable by the royts should be 
fixed in cash, he would have investigated a 
number of matters relevant to that question, 
Even in proceedings under s. 40, the average 
of the last ten years excluding famine years 
is only one of the factors to be taken into 
account ; and in proceedings for settlement 
of rent it must atfortiort be trpe that the 
average price of the preceding ten years is 
not the only factor to be considered. In 
these circumstances. we are unable to hold 
that what the Board did in the present 
case in the matter of fixing cash rent 18 
within the powers conferred upon it by 
s. 172, If it had thought that it would be 
proper to fix rents on 8 cash basis, it must 
have sent the papers back to the Revenue 
Officer to make a resettlement on that basis 
and not merely given him a direction to 
carry out a simple process of conversion of 
paddy rent into money rent at a price fixed 
by the Board itself. We, however, see no . 
objection to the rest of the Board's order on 
any ground of jurisdiction. 

The result is that this appeal must be 
allowed in part. In modification of the 
lower Oourt’s decree the order of the Board 
and the consequent settlement of rent by 
the Sub-Oollector will be declared ultra 
vires only in so far as they related to the 
conversion of the paddy rent fixed by the 
Board into money rent. In the circum 
stances we direct the parties to bear their 
respective costs in the appeal, 


NB. Appeal partly allowed. - 





OUDH CHIEF COURT 
Application No. 3 of 1937 
November 7, 1939 : 
Rapaa Keisana, J. ya 
THAKUR PRASAD SAKSENA AND- 
ANOTHER — DRYENDANT— APPLIGOANTS _ | - 


. versus : 

Fiem SADIQ HUSAIN-MEHDI HUSAIN 

PLAINTIFEFS— Oprosita PARTY 

Civil Procedure Oode (Act V of 1 , 0. I,'r.8 
—Suit against unregistered body through one of dts 
members only—Procedure under O. I, r. 8, not fol- 
lowed and decree passed against that bedy—Trial 
held void and illegal, : 

Where a suit is brought'on behalf of or against 
an association or an unregistered body, then no 
one member thereof can alone sue or be sued, The 
suit must be brought by or against all the mem- 
‘bers thereof. In order that a decree passed in a 
suit against an unregistered body should be bind- 

HE produre laid down byO I,r 8 of “the 
Oivil P. „ must be followed. Order -I, 
T. 8 (1) and D lays down the conditions upon 
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which a representative euit can be entertained and 
proceeded with and if the procedure laid down by 
that rule is not followed, then the result of the suit 
has no binding effect on those who are not on the 
record. Baiju Lal Rarbatia v. Bulak Lal Pathak 
(1), Srinivasa Chartar v. Raghava Ohariar (2) and 
65 Ind. Oas 259 (3), relied on. [p. 332, col. 1] 

The objection that the procedure under O. I, r. &, 

Oivil P O., was not followed, in a suit brought 
against an association through one of its members 
only, is not an objection as to non-joinder or mis- 
joinder of parties. The prejudice is obvious in such 
a case where all the members of an association have 
bean made bound by the decree although they were 
never either parties to the suit or properly repre- 
sented by some one else. 136 Ind. Oas. 241 (4) and 
125 Ind. Oas. 299 (5), distinguished. [p. 383, col. 2; 
p. 333, col. 1.) 
. A sujt was brought againet All India National 
Congress which is not a registered body, describ- 
ing the defendant as All India Congress through 
one B, ary of the exhibition, and a decree was 
passed against the All India National Oongress 
without carrying into effect the procedure laid down 
by O. I, r. 8 of the Oivil P. O., to secure the repre- 
gentation of all the members thereof © ' 

Held, that the procedure under O. I, r. 8, not 
having been followed, the defect in such a case 
was not mere irregularity but went to the root of 
the case and the trial was wholly void and illegal 
and the decree passed against the All India National 
Congress could not be sustained; ; 

Held, also thatas B was not impleaded in his 
personal capacity and no relief against him per- 
sonally was claimed, it was not o to the Ohief 
Oourt to convert the decrees passed by the Ooart 
below against the All India National Oon s into 
a decree against B personally. [p. 334, col. 1.] 

App. for revision of the order of the 
Judge, Small Oause Court, Lucknow, dated 
‘October 10, 1936. 

Mr. S. N. Roy, for the Applicants. 

Messrs. Ghulam Hasan and S. N. Rafi, 
for the Opposite Party. 


Judgment. — This is the defendants’ 

application under s. 25 of the Provincial 
Small Oause Courts Act against the decree 
passed against them by Saiyid Shaukat 
Husain, Judge, Court of Small Oauses, 
Lucknow. 
_ The plaintiff opposite-party is described 
in the plaint as ‘Firm Ssdiq Husain and 
Mehdi Husain, through Sadiq Husain, son 
of Husain Ali, proprietor of the firm, 50, 
‘Old Nakkhas, City Lucknow.” It has been 
found by the Court below that the firm is 
not a proper firm but is only described 
assuch and that Sadiq Husain is the sole 
proprietor of the businass. This finding is 
no longer in dispute. 

The facts are that the plaintiff sued the 
defendants Nos. 1 and 2 for recovery ofa 
sum of Rs. 982-8-0 as hire for the use of 
50 tents and 138 kanas alleged to have 
been taken on hire by them from the plain- 
tiff for the use during the last Congress 

~ Session held at Lucknow. The defendant 
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No. 1 was described in the suit as below: 

“All India Congress, through Babu Thakur Prasad 
Saksena. Secretary, Swadeshi Exhibition, son of not 
known, Kaisth, Tirminiganj, Oity Lucknow.” 

The Oourt below decreed the suit against 
both the defendants holding that it was 
quite satisfactorily proved that the plaintiff 
supplied the tents and kanas to the defen- 
dants as alleged by him. In the decree 
also the defendant No. 1 is described asin . 
the plaint. 

Thakur Prasad who is described aa the 
Secretary of the Swadeshi Exhibition in the 
plaint, and Ajadhia Prasad, defendant 
No. 2, have come up in-revision to this 
Court against the said decree. 

On behalf of the applicanta their learned 
Oounrel has contended that the suit against 
the “All India Congress’ was not properly 
framed and could not be decreed against 


“that body as represented by the applicants. 


Further, it was argued that the finding of 
the Court below upon the merits of the 
cage was based upon 8 misreading and 
misunderstanding of the evidence produced 
by the defendants and was thus liable to 
be set aside as perverse. 


On behalf of the opposite-party it has 
been contended that the first point was not 
raised in the trial Court and no prejudice 
having resulted to the defendants, the argu- 
ment should not be entertained in this 
Oourt and that the non-observance of the 
provision of O. I, r. 8 of the Oivil 
P. O., was a mere irregularity and the 
decree passed by the Gourt below cannot 
be set aside. It was further argued that 
the decree against the defendant No, l 
should at any rate be maintained. 

I have heard the learned Counsel for the 
parties at great length. 

There is no evidence in the case that the 
All India National Oongress which was 
intended to be sued is 8 registered body. 
Tt consists of numerous members and isa 
fluctuating body of persons subscribing 
to the creed of the All India National 
Congress. Further. there can be no doubt 
that the intention of the plaintiff was tosue 
the All India National Congress as a body 
and not Thakur Prasad in his personal 
capacity. I have read the plaint carefully. In 
para. litis stated that Thakur Prasad, Secre- 
tary, All India Congress Swadeshi Hxhibi- 
tion, was authorised to act on behalf of 
the Congress. In para. 4 it is alleged that 
the plaintiff supplied the goods on April 8, 
1936, in pursuance of the order of the Bec- 
retary. In para. 8 :elief is claimed by the 
plaintiff agsinst the defendants who are 


= 
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described in the beginning of the plaint. 
The position seems to have been maintained 
at the trial in the lower Court and there is 


no doubt that the lower Court understood. 
the suit to be not against Thakur Prasad 


personally. In the proceedings the pre- 
sence of defendant No. 1 is noted ag 
“through Thakur Prasad", In the judgment 
also Thakur Prasad, who was examined as 
D. W. No. 1, is described as the “defendant 
No. 1's representative." There is no doubt, 
therefore, that the suit as framed was 
against tbe All India National Gongress, 
although full description thereof was not 


given in the plaint, and that Thakur Prasad ` 


was not sued in his personal capacity. It is 
well-settled that where a suit is brought on 
behalf of or against an association or an un> 
registered body, then no one member thereof 
can alone sueor besued, ‘The suit must be 
brought by or against all the members there- 
of. The contention of the learned Oounsgel 
for the appellant is that in the present case 
all the members of the Indian National 
Oongress not being parties, the suit’could not 
proceed against it unless a representative 
suit was brought and unless permission of 
the Court was given to one or more members 
of the AllIndia National Congress to defend 
the suit. A decree as passed by ths Court 
below would not be binding on any member 
ofthe Indian National Congress and in order 
that it should be binding, the procedure laid 
down by O. I, r. 8. of the Civil P. O., should 
have been followed, In India legislation 
in respect of representative suits was first 
enacted by s. 30 of the Civil P. O. of 1877, 
which is now found in O. Lr 8, of the 
Civil P. O. (1908), The effect of the enact- 
ment is that all persons interested in a suit, 
if the provisions of the statute relating 
to the representative suits are followed, are 
deemed to be the parties to the suit and 
bound by the result thereof. The statutory 
provision in question, in my opinion, was 
enacted not only in the interests of the 
numerous persons belonging to the same 
body and having the same interest in the 
suit but also to avoid the inconvenience of 
impleading all the persons as parties to 
the suit, When premission is given to one 
or more persons belonging to an Association 
to bring or defend the suit, the Oourt is 
required to issue a notice of such suit toall 


‘members thereof cither by personal service 


or, where from the number of persons or 
any other cause such serviceis not reason- 
ably practicable, by public advertisement. 
The order also provides that any person on 


‘ whose behalf or for whose benefit a suit is 
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instituted or defended under suber. (1) 
ofr. 8 may apply to the Court to be made 
a party to such suit. Order I, r. 8 (1) and 
(2) lays down in my opinion the condi- 
tions upon which a representative suit 
can be entertained ‘and proceeded with 
and if the procedure laid down by that 


. rule is not followed then the result of thé 


suit has no binding effect on those who are 
not on the record, This view of mine is 
fully supported by the decisions in Baiju 
Lal Parbatia v. Bulak Lal Pathuk (I. LR, 
24 Oal. 385) (1), Srinivasa Ghariar v. 
Raghava Chariar (I, L. R. 23 Mad 23) (2), 
Shiam Lalv. Musammat Lalli and others 
(I, L. R. 44 Allahabad 231, Full Banch) (3). 

In Shiam Lal v. Musammat Lalli, I. L. R. 
44 Allahabad 231 (Full Bench) (3) it has 
been held that : : 

“Order I, r.8, of the Oivil P. O. (1908) required 
that when a plaintiff brings a suit in a representa- 
tive capacity, he must t obtain the leave of 
the Court to bring snch a suit, and when the leave 
is granted, the Court shall issue notice that the 
suit has been instituted. The provisions of tha 
section as tothe issue of notice are peremptory 


andthe Oourt is bound to issue notice as required 
by the rule.” 


The same considerations apply to a suit 
where defendants are sued in a represen- 
tative capacity. In my opinicn it was im- 
perative for the Oourt below to consider 
whether permission could be granted to 
Thakur Prasad to represent all the members 
of the All India National Congress and then 
to publish a notice of the institution of 
such a suit by public advertisement. The 
procedure of the Oourt below in the trial of 
the case was not in accordance with law 
and the decree ag passed by it cannot be 
allowed to stand. 

There is no force in the contention of the 
opposite party that no prejudice has result- 
ed tothe defendants and the decree should 
not be set aside on account of any irregu- 
larity not affecting the merits of the case 
forthe simple reason that they were 
neither actually parties to the suit nor re 
presented in it according to law. 

It has further been contended that no 
objection as to non-joinder or misjoinder 
should be raised at this late stage. In my 
opinion the objection in the present case 
isnot an objection as to non-joinder or 
misjoinder of parties. In my opinion 
prejudice is obvious in a case like the 
present where all the members of an Agsc- 
ciation have been made bound by the 

A 24 O 385., 

2) 23 M 283; 7M LJ 2381. 

2 44 A 231; 65 Ind. Oas. 859; 20ALJ73; AIR 
1923 All. 16(F B). . 
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decree although they were never either 
parties to the suit or properly represented 
by some one else, It is an elementary 
principle of law that no one can be made 
liable by a decree or order unless he was 
a party to that suit or proceeding in which 
the decree or order was passed. My atten- 
‘tion has been drawn tos. 99 and O. I, r. 3, 
Oivil P, O. Those provisions do notlend any 
support to the contention that persons not 
parties tothe suit must be held bound 
by the decree. Strong reliance has been 
pléced upon two decisions, one of this Court 
reported in Dilawar Husain v. Subhan 
Khan (8 O. W. N., 722) (4) and the other of 
the Calcutta High Oourt reported in Hriday 
Nath Roy v. Akhil Chandra Roy (A. LR. 
1929 Calcutta 445) (5). None of these cases 
seems to have any application to the facts 
of the present case. The objection as to 
prccedure under O. I, r. 8 of the Civil P. O. 
not having been followed was raised not on 
behalf of the persons sought to be re- 
presented or by the Association but by the 
defendants who were sued jn their indivi» 
dual capacity. 

In Dilawar Husain’s case (S O. W, N., 722) 
(4) one Subhan Khan, alleging himself to 
be the mutwalli of a certain piece of waqf 
property consisting of a Muhammadan 
grave-yard and a mosque in Mohalla Narahi 
in the city of Lucknow, sued the defen- 
dants for recovery of possession of that 
portion of the said graveyard on which the 
defendant had a shop on the allegation that 
that defendant had executed a deed of gift 
of the site of the shop in favour of his son 
and this he had no right todo. The finding 
that the land in question was wagf was 
not contested in the Ohief Oourt which 
found with regard to the title set up by 
the appellant, that the appellant had never 
asserted a hostile title in him as against 
the plaintiff or the rest of the Muhammadan 
community and had failed to establish 
adverse possession, The defendant-appel- 
lant had further raised the plea that the 
suit was not maintainable because the plain- 
tiff was not the mutwalli of the waqf and 
had not obtained permission of the Court 
under O. J, r. 8 of the Oivil P. O. to 
represent and prosecute the suit for the 
other members of the Muhammadan com~ 
munity. It was held that Subhan Khan was 
validly appointed mutwalli of the wagf pro- 
perty and this finding was upheld by the 


«) 8 O WN 72%;136 Ind. Oas. 241; A IR 1981 
Oudh 375; Ind, Rul. (1938) Oudh 97. 

©) AT R 1929 Oal. 445; 125 Ind, Cas, 299; 49 O L 
J 367; Ind, Rul. (1980) Oal, 523. 
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Ohief Court, On this finding the question 
whether Sabhan Khan was precluded from 
instituting the suit because he had not 
obtained the permission of the Court became 
immaterial. The learned Judges, however, 
observed that the objection was not fatal to 
the plaintiff's case in view of the clear terms 
of s. 99 of the Civil P. O. and that no decree 
could be reversed or modified on account 
of any error, defect, or irregularity not 
affecting the merits of the case or the jurise 
diction of the Court. The important point 
to be noticed about this decision is that 
the objection was raised by the defendants, 
who were all properly parties to the case 
and the objection raised the question that 


-members other than Subhan Khan of the 


Muhammadan community were not properly 
represented in the suit, It is clear that Bo 
far as the defendants-appellants were cone 
cerned they were not prejudiced in their 
defence and the failure to follow the provi- 
sions of O. I, r. 8 of the Civil P. O reduced 
itself to a mere irregularity so far as the 
defendants-appellants were concerned, 
Subhan Khan was already the plaintiff in 
the suit, and so far as the defence of the 
defendants-appellants was conceroed what 
prejudice could result to them by not follow- 
ing the produced laid down by O. I, r.8 
of the Civil P. O. is difficult to say. 

In the present case the decree has been 
passed against the All India National 
Congress without carrying into effect the 
procedure laid down by O, I, t.8of the 
Civil P. O. to secure the representation of 
all the members thereof. The provisions of 
O. I, r. 8 not sare been followed, no 
member other than Thakur Prasad of the 
All India National Congress can be deemed 
to be parties of the case. However, ‘the 
decree passed in the Court below is a decree 
against all the members of the All India 
National Congress which means that there 
is a decree against persons who were never 
actual parties to the suit-and who could not 
be held to be represented in the suit other- 
wise. In my opinion the defect in sucha 
case is not a mere irregularity but goes to 
the root of the case, No decree can be 
passed against a person who is not a party 
to the case and the objection in this case 
is, therefore, to the effect that he was nota 
party to the suit, and if that objection is 
correct, then the trial is wholly void and 
illegal. 

The case reported in Hriday Nath Roy v, 
Akhil Chandra Roy and others (A. I. R.1929 
Calcutta, 445) (5) is a case which. falls in 
a line with Dilawar Husain v. Subhan Khan 
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(8 O. W. N., 722) (4)fand needs no further 
-comment. |, therefore, hold that the prc- 
cedure followed by the Oourt below was 
entirely illegal and the decree passed in 
the jsuit against the All India 
Congress cannot be sustanied in law. 

The learned Counsel for the applicants 
further argued that the finding of the Oourt 
below was vitiated inlaw inasmuch as it 
was based upon a misreading and mis- 
understanding of the evidence produced in 
defence. In view of my decision on the 
previous point, it would be undesirable on 
my part to express any opinion on this con- 
tention. 

The learned Oounsel for the opposite- 
party argued that the decree passed by 
the Court below should be maintained 
against Thakur Prasad personally. I have 
shown above that Thakur Prasad was not 
impleaded in his personal capacity and no 
relief against him personally was claimed 
and in that case itis not open to me to 
convert the decree passed by the Oourt 
below against the All India National 
Oongress into a decree against Thakur 
Prasad personally. I cannot accede to this 
argument on behalf of the plaintiff opposites 
party. 

In view of my finding on the first ques» 
tion, the decree passed by the Court below 
against both the applicants is set aside, The 
case is sent back to the trial Court with a 
direction to enter it at its original number 
in the register of suits and to dispose of it 
in accordance with law. As regards costs in 
view of the fact that the plea which has suc» 
ceeded in this Court was not raised in the 
trial Oourt, [ order that parties will bear their 
own costs of this application, The costs of 
the trial Court already incurrad and those to 
be incurred hereafter will be within the 
discretion of the trial Court. 


B. Order accordingly. 


een 


ALLAHABAD HIGH COURT 
Second Appeal No. 710 of 1936 
January 13, 1939 
: BANNBT AND VERMA, Jd, 
KANHAI SINGH AND oTapes—PLaAINtl yrs 
- — APPELLANTS 


versus 
KASDEO SAHAI AND OTHERS—DRAFANDANTS 
“AND oTHERS—Pro forma PLAINTIpFs— 
RESPONDENTS 
Religious endowment—Creation of—Ezislence of 
image or idol, if necessary—Eeseniials to be shown 


Oferings to Brahmin residing thore, effect of— 


KANHA SINGH v. Baspko SAHAT (ALL) 
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Dedication to demon, effest of—Place, attachment 
of, in execution—Kasements Act (V of 1882), a. 18— 
Villagers accustomed to maling offerings for long 
time at particular “ Isthan" situated in a house to 
rid their cattle of diseases—If a customary ease- 
ment, 

There need not be some image or idol or some 
dedication in order that the particular “ Than " 
should be considered to be a religious place where 
the public had a right of worship. No particular . 
act is necessary to signify a dedication. It is enough 
if the public have been going there and making 
offerings. The mere fact that these offerings were 
made to a Brahmin family does not show that it 
was a case of Brahmin family “carving out a 
livelihood from these offerings". Such offerings‘are 
always handed over to Brahmin Pujaris and the 
fact that the Pujaris take the offerings does not in 
any way detract from the right of the persons who 
make the offerings to continue to do so. Similarly 
the fact that the place is not connected with a 
deity but with a demon does not make any differ- 
ence. The portion of the house in which 
“ lsthan " is situated is not, therefore, liable to sale 
in execution of decree. [p, 335, col. 2.] 

Where residents of village have been accustomed 
for a fone period of time to make offerings when 
their cattle are afflicted by disease and those 
offerings are made ata particular [sthan in & par- 
ticular room, it amounts to a customary easement 
within the meaning of s. 18, Easements Act giving 
the villagers right to continue to make the offer- 
ing. 180 Ind, Oas. 233 (1), relied on, 


8. A, from the decision of the Additional 
Suess Aligarh, dated February 19, 
1936. 


Mr. B. Malik, for the Appellants. . 
Mr. K. N. Malaviya, for the Respondents. 


Bennet, J.—This is a second appeal by 
six plaintifis against a decree of the lower 
Appellate Court dismissing their suit and 
the prayer is that the decree of the trial 
Qourt by which their suit was partly 
allowed should be restored. The plaintiffs 
consist of five Ahirs and one Gaderia, that 
is, they are all persons whose livelihood is 
gained by keeping cattle. The plaintiffs 
asked for a declaration that a certain house 
and enclosure in the village were not salee 
able in execution of decree No. 9 of 1933 
and that the sale was null and void. The 
ground for the declaration was that the 
house and enclosure were appurtenant to 
the “Than” or “Isthan” of a village deity 
named Mahikhasur where the plaintiffs 
and other villagers go to worship. The 
particular worship alleged was that. of 
making offerings to the Brahmin family 
who conducted the worship at the platform 
or “Ihan” when the cattle of the cattle- 
owners were afflicted with disease. The. 
defence was that there was no such “Isthan” 
in the house and that the house was ordj-’ 
nary private property of the Brahmins. 
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“The Brabmin family is as follows: 
i JAWAHAR=Mst. PARBATI 


Het. Gango 


Nandan Singh 

The mortgage in question is dated May 
27,1925, executed by Mst. Gango and her 
son Nandan Singh in favour of Dip Ohand 
who is the father of Basdeo, defendant 
No. 1, and Basdeo’s three sons are defend- 
ants Nos. 2 to 4' A decree was obtained 
orf this mortgage and the declaration 
asked is in regard to this decree.: The trial 
Court found that it was not proved that 
the house was appurtenant to the “Than” 
but that the “Than” did exist and it grant- 
ed a decree in the following terms : 

“That it be declared that there is a Than of the 
village god Mahikhasur in a room of the house in 
suit and the plaintiff and the other members of 
the public have a right to go and worship it. The 
sale of the room containing the Than or of the 
Than is null and void and cannot affect the right 
of the plaintiff or the other members of the public 
to worship at the Than. The sale of the rest of 
the house in suit and the Gher in suit is valid. 
The suit in respect of the rest ofthe house and the 
Gher is dismissed. The parties wil] bear their own 
costs of the suit.” h 

It is this order in decree that we are 
asked to restore in this appeal. Now the 
findings of fact of-the Court below are as 
follows: Thatthere was a judgment of 
February 12, 1904, ina suit filed by one 
Govind Ram-against Mst. Parbati claiming 
a rateable share in the offerings of the 
temple and that suit was decreed by the 
trial Oourt but dismissed in appeal on the 
-finding that Govind Ram. had rival temple 
and was claiming a share from the temple 
of Mst. Parbati out of malice. The Oourt 
-held that this established that Mst. Parbati 
had atemple inthe year 1894. The Oourt 
-proceeds to find : 
~ “The parties admitted that there is no image of 
any deity exoept a raised platform on which people 
come and put their offerings to crave the good will 
of the supposed deity in the interest of their soffer- 
ing cattle in order to cure them. The room contsin- 
ing this platform is, according to the plaintiffs’ 
own evidences, etill utilized bythe owners for their 
‘personal requirements as of sitting and sleeping. 
So I doubt very much whether this show of the 
plaintiffs would give them any right in this house 

“except that they as members of the public might 
- have come to give some offerings to Met. Gango or 
her son Nandan in interest of their cattle.......... 
Ithink the plaintiffs failed to prove the dedicatio: 
of this particular piece of land and the-room to 
anything religious and spiritual .... I have grave 
hesitation to give to this platform the same sanctity 
as is due toa temple asa mosque, I rather take it 
to bea haunt ofa speculative man in the spirit of 
-ourving-out a livelihood in the shape of offerings 
from. certain believers which I think should not 
and perhaps does not extend to it the sangtity dpe 


ra 
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to a temple or to a mosque.. In short, I take this to be 
the personal property of Jawahar and his descend- 
ants...” 


‘The Court also referred to asala of the 
house to Indarman in 1935 to pay off the 
decree of Basdeo. Now the learned Counsel 
for the respondents cannot show anything 
on the record to support this finding of an 
alleged sale which is not mentioned by the 
trial Court. It would appear, therefore, that 
in part of the decree of the Oourt below is 
based on evidence which is not on the 
record. The quotations which we have 
made from the judgment of the Oourt 
below indicate that the Oourt considered 
that there must be some image or idol or 
some dedication in crder that the particular 
“Than” should be considered to be a religie 
ous place where the public had a right of 
worship, The fact that the public had been 
going there and making offerings was found 
by the lower Appellate Court as a fact but 
the Oourt considered that some further 
findings were necessary in order that the 
public could have any right to continue to 
make their offerings. Nowthe Oourt itse)f 
admits that no particular act is necessary 
to signify a dedication and that is a point 
which is also admitted by the learned Ooun- 
sel for the respondents. The Oourt below 
seems to think that because these offerings 
were made toa Brahmin family therefore 
it was a case of Brahmin family “carving 
out a livelihood from these offerings” and 


this would in some way detract from the 
-right of the persons who made the offere 


ings. Such offerings are always handed 
over to Brahmin Pujaris and the fact that 
the Pujaris take the offerings does not in 


“any way detract from the right of the 


persons who make the offerings to continue 
to do 80. mo 

A further argument was made by learned 
Oounsel for the respondents, Dr. Malaviya, 
that this platform was not connected with 
a deity but witha demon. Thereis nothing 
to support this argument in the findings of 


“the Court below as that Court speaks of 


Mahikhasur as adeity and not as a demon. 
But even if the point were correct, the case 
would be very similar to the burning of 
fire at the Hols. A case recently came before 
this Bench in which it was held that there 
was a customary easement of certain resi- 
dents of the mahalla in a town in Aligarh 
District to burn the Holi on a piece of 
ground appurtenant to the house of a party 
to the suit : Lakhmi Chand v. Moti Lal (1). 
Such customary easement comes under a, 18 
i (1938) A L J 1943; 180 Ind, Cas, 233, A I B 
1988 AL 165; I R A 489. 
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- Easements Act. It is‘true that in the pre- 
-~ ‘sent Case there was no specific pleading of 
8. 18, Easements Act, but the facts proved 
. would come under that section. That is, 
finding that the plaintiffs as- owners of 
“-cattle resident in that village have been 
` accustomed fora long period of time to 
make offerings when their cattle are afflict- 
‘ed by disease and those offerings are 
made at that particular ‘Isthan' in that room 
does constitute a right of the plaintiffs to 
continue to make those offerings. For these 
Teasons, we consider that the decree of the 
trial Court is correct and that the decree 
of the lower Appellate Oourt should be 
‘Bet aside. We therefore set aside the dec- 
ree of the lower Appellate Court and restore 
the decree of the trial Court with costs to 
the plaintiffs throughout. 


D. Order accordingly. 


PATNA HIGH COURT 
Appeal No.-681 of 1937 
September 28, 1938 
Wonat, Aa. O. J. AND Manowar LALL, J, 
- RAM RANBIJAY PRASAD SINGH— 
` DBFENDANT— APPELLANT 


VETEUS 
Musammat BACHIA KUARI—Praintire 
ae — REsPoNDENT 
Limitation Act (IX of 1908), Sch. I, Art 145—Appli- 
ccability to suit Jor return of deposit with employer 
-as security for good conduct—Succession Act (XXXIX 
of 1925), s. 214—Debtor—Employer with whom money 
is deposited as security ba good conduct, tf debtor 
to estate of deceased employee.~ 
Article 145, Lim. Aob, does not apply to a 
suit by a le al representative of a deceased em- 
loyee for the return of a sum of money deposited 
“by the deceased with the employer as security 
for good conduct because in such a case no cause 
of action arises at the date of deposit and the Limi- 
tation Act provides for time running only after the 
“cause of action has arisen. 
‘ ‘Where an amount is deposited with the employer 
‘by. the employee as security for good conduct, the 
‘employer is obliged to return that amount when the 
employes leaves the service or dies and the em- 
ployer is, therefore, a debtor either to the employes 
‘or to‘ his estate within the meaning ofs, 214, Suo- 
cession Aot. 


A. from the decision: of the Additional 
To Judge, Shahabad, dated June 19, 
1937. 

, _ Messrs, S. M. Mullick and B. P, Sinha, for 
-the Appellant. 

Mr. Phulan Prasad Varma, for the Res- 

pondent. , 


` Wort, Ag. C. J.—This is an appeal by the g f 
- (1) 28 IA 237; 24 A 27; 8 Bar, 149; 3 Bom. L 'R 
576 (P O) j - : 


“defendant arising out of an action in which 
the legal representative of one. Ganga 


r 
r ~ 
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-debtor of Ganga, 
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(deceased) sued forthe return of a sum of 
money deposited by Ganga with the 
defendant, his employer, as security for 
good conduct. Ganga died in the year 
1923. It is clear, therefore, that unless 
Art. 145, Lim. Act, applied the action 
was barred by limitation. It may very 
well be that Art. 145 when speaks of the 
depositee and pawnee recovering movable 
property deposited or pawned that may 
include money or coin, Their Lordships 
of the Privy Council in Asghar Ali Khay v. 
Kurshed Ali Khan (1) have held that the 
words “movable property” in Art. 89 was 
sufficiently wide to cover money. 
assuming that that construction can be 
placed upon Art. 145, the point is one 
which seems to be fatal to the plaintiff's 
case. The period from which limitation 
runs under Art. 145 is the date of the 
deposit or pawn, That means to say that, 


although no cause of action arcse in this . 


particular case at the date of the deposit, 
yet time was_running against the plaintiff 
or his legal representative. That makes 
the application of Art. 145 impossible 
as a general principle. Now the Lim. Act 
provides for time running only after the 
cause of action has arisen, and I think it may 
be taken as quite certain thatifany other 
construction than that is to be placed upon 
a particular Article, it will be clear the 
Legislature never intended that that 
Article should apply to the facts ‘of such a 
case as this. : 

There is yet another thing which is fatal 
to the plaintiff's case. Section 214, Success 


. Bion Act, provides that “no Oourt shall pass 


a decree against a debtor of a deceased 
person for payment of his debt to a person 
claiming on succession to be entitled to the 
effects of the deceased person or to any 


. part thereof except on the production of the 


succession certificate.” I have repeated 
merely the relevant words of that section. 
It is contended on behalf of the plaintiff. 
respondent that the defendant was not the 
That is: an impossible 
contention. When Ganga left -his employ- 
ment or died (as in this case) the defendant 
was obliged to return the sum of money 


‘deposited with him; in other words, he. 


became the debtor either to Ganga or to his 
estate. The appeal succeeds and is allowed 


.and the plaintiff's action dismissed with costs 


throughout. 
Manohar Lall, J.—I agree. 
B. 


Appeal allowed. 


But even. 
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OUDH CHIEF COURT 

Appeal No. 21 of 1937 

“November 20, 1939 
Tuomas, O. J. AND ZIA-UL Hasan, J. 
Musammat BACHAI—Dsranpant— 

APPELLANT 
versus | 
> -HAYAT MOHAMMAD-—PLAINTIRE 
— RESPONDENT 

Oontract Act (IX of 1872), s. 685—Minor granted 
relief—Awarding of compensation to other party is 
in discretion of Oourt—Compensation held could not 
be awarded. 

While it cannot be held that in every csse in 
which relief is granted to a minor, he should be 
made to return the benefit derived by him from 
his contract, it cannot also be ruled that in no case 
can any person who seeks to avoid a contract en- 
tered into by him in his minority be made to pay 
compensation to the other party. “s 

The fact that the purchaser was cognizant of 
the purchaser's minority at the time of the sale 
totally disentitles him to claim any compensation, 
Mohori Bibes.v. Dhurmodas Ghose . (1), referred 
to, ki E 

-~ A against the decree of-Mr. Justice ‘W. 
Y. Madeley, ‘dated ‘August 30, 1937. * 

_. Mr. K. P. Misra, for the. Appellant and 

< Applicant. h | A ; 

Mr. H. H. Zaidi, for the Respondent, 

Judgment.—This is a defendant's 
appeal under g,.12(2) of the Oudh Courts 
Act against a judgment and decree of..a 


_ learned Judge of this Court sitting singly. 


g 


The plaintiff-respondent brought a suit 
for possession of two adjacent- houses 
+ Nos. 612 and 613 in the Court of the Mun- 
-sif, Sultanpur, against the present.appellant 
on the allegation that the houses originally 
belonged to his father Chhedi who died 
-leaving him (plaintiff) and a wife and two 
-daughters as his legal heirs but that the 
-defendant took possession of the northern 
, portion in October 1922 and of the southern 
: portion in July 1925, in collusion with the 
plaintiff's mother Musammat Jamni, 
‘defendant No. 2 without any right.- - He, 
therefore, sued for' possession of'a‘ 7/16tha 
share ofthe houses, Fee 
. . It was: found by -the. trial .Court that 
-No.'612 was’ sold by -the plaintiff's mothér 
to the present appellant with the permis- 


a 


` gion of the District Judge who had appointe 


“ed a guardian for the ‘plaintiff and that 
"No. 613 was sold on Auguat 13; 1925, by 
the plaintiff, his mother and his two sisters 
“by sale deed Ex, A-16, The plaintifs 
Minority was to cease according to the 
certificate of guardianship issued by ‘the 


.* District Judge: in ` 1928. ‘The sale ‘of 


the houses so far asit affected the plaint- 


- iff's 7/L6ths share was, therefore, held to 


be void on account of the plaintiff's mino- 
Laimi 4 44 
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rity at the time of the sale. Accordingly 
-a decies was given to the plaintiff for pose 
session of a7/loths share “in the southern 
half portion of the house in suit” and for 
Rs. 86-10-09 as damages instead of Rs. 180 
claimed by the plaintiff. Both parties 
appealed against the trial Court’s decree but 
the appeals were dismissed and the trial 
Court’s decree affirmed. The defendant then 
appealed to this Court and the main point 
argued was that compensation should have 
been awarded' to the appellant by the 
Courts below under s. 65 of the Indian 
Contract Act and s. 41 of the Specific Relief 
Act. The learned Judge of this Oourt 
who heard the appeal was, however, of 
opinion, that this was not a fit case in 
,which compensation should be awarded to 
the verdee in respect of a contract which 
was void ab initio. The learned Judge, 
however, granted permission to the defende 
ant to appeal under s, 12 (2) of'the ‘Oudh 
Courts Act. Hencethe present appeal, 
We have heard the learned Oounsel for 
the appellant but see fio reason to differ 
from the opinion of the learned Judge of 
this Court. It has been found by the 
Courts below that -there was no-fraud or 
misrepresentation on the part of the minor 
at the time of the sale and it was admite 
ted-that the defendant-appellant knew that 
Hayat Mohammad had -a ‘certificated guare 
dian. It was argued that the sale was 
made to raise money for paying earlier 
mortgages: which had been made by the 
plaintiff's mother-for- the plaintiff's mar- 
riage -and that, therefore, the plaintiff who 
benefited by the sale should be put to terms 
“and made to pay compensation to the appel? 
clant-before obtaining possession of the 
-property. A large number of cases have 
-Poan cited on behalf of the. parties but as 
. they lay-down no more than that, compen» 
- Bation can be awarded against a minor, 
seeking to avoid 8 contract in the discree 
_tion of the Court if the circumstances go 
.Tequire, they are not of much help to us 
.in deciding. the present case. No hard and 
fast rule can be laid down on the point and 
while it cannot be heldthat in every case 
“in -which relief is granted to a minor, he 
should be made to return the benefit de- 
-rived by him from his contract, it cannot 
also be ruled that in nocase can any pere 
son who seeks to avoid a contract entered 
into by him in his minority be made -to 
spay: compensation to the other party. We 
“think, however, that in the present case 
the. fact that the appellant was cognizant 
-of the plaintiff's minority at the time of the 
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Bale ‘totally disentitles ‘her: to claim any 
sccompensati n; In Mohort Bibee v: Dhur- 
modas Ghose, L.R. 301 A. 114 (1), their 
Lordships at p. 125, referring to sa. 38 and 
‘41. of ‘the’Specific Relief Act remarked 28 
follows : 

+, “These sections, no doubt, do give a discretion 
to the Court, but the Oou1t of first instance, and 
"subsequently „the Appellate Oouit, in the exercise of 
‘auch discretion, came to the conclusion that under 
“the ‘circumstances of this case justice ‘did not require 
‘them to order the return by the respondent of money 
advanced to him with full knowledge of his infancy, 
and their Lordships see no reason for interference 
i with the. discretion so exercised.” 

We may also remark that the plea now 
raised was notraised by the appellant in 
‘the trial Court and no issue was framed on 
the point. 

The appeal has, in our opinion, no force 
“andi is dismissed with costs. 


4 8. oe Appeal dismissed. 


Gi 30I A 1l4atp. 125: 20 0 589; 5 Bom, L R 421; 
W N 441; 8 Bar, 374 (P O). 
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ALLAHABAD HIGH COURT 
. Becond Appeal No. 1767 of 1936 
«~ —. August 11, 1939 
: BENNET AND Varma, JJ. 
4 ‘RAM KUMAR.LAL AND ANOTHAAR— 
4 na Dani An 


. RAM OHARITTAR L LAL AND ANOTABR— 
. PLAIN TFRs AND oTaRRS—DERFANDANTS— 
RESPONDENTS 
'U., P. Land Revenue Act (III of 1801), ss. 233 
a, G), 175—Sale for arrears of revenue — Setting, 


aside of, on ground of fraud—Suit in Otvil Court, 

if barred... 
Bub-s. (m) of s. 233, U. P. Land Revenue Act, 
| does not deal with a ‘awit to set aside a sale for 
arrears of revenue, It deals with claims from col- 
1 lection’ of revenue, but clearly is not intended to 


-embrace the special case in sub-s. (1), Hence a suit- 


in the Oivil Oourt to set aside a sale for arrears of 
. land revenue on the ground of fraud is not barred. 


1 §. A, from the decision of the Additional 
-Bub-Judge, Azamgarh, dated July 25, 1936. 
~ Messrs, N. P. Asthana, A. P. Pandey and 

iS. C. Asihana, for the Appellants. 


© Mr. Chaturbhuj Sahat, for the Respon- 
„dents, 


Bennet, J.—This is a second pheil by 
.the defend ants against a decree of the lower 
| Appellate Court in favcur of the plaintiffs 
, granting the plaintiffs an injunction. The 
facts, are simple. There was a house in the 

. District of Asamgarh which the Collector 
of- Azamgarh sold for arrears of land 
-yevenue due from Ram Govind Lal and the 
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bouse was sold as the house of Ram Govind 
Lal. The plaintiffs . claim that they are 
separate from Ram Govind Lal and that 
the house is their property and that they 
have an enemy, defendant No. 3, Ram 
Naresh Lal, Mukhtar, and that he’ by his 
fraud gct this house sold for the arrears of 
land: revenue aud that he supplied the 
money tothe purchaser to buy the house 
and got the house eventually’ transferred to 
his brother Ram Kumar Lal. ‘The: tridl 
Court dismissed the suit.” The plaintiffs 
appealed and the lower Appellate Court’ held 
that the plaintifs had proved ‘that the en- 


‘tire proceedings from attachment to sale 


were fraudulent and that the house belonged 
to the plaintiffs and that there was no bar 
inlaw to tke suit. In second appealit. is 
claimed that there wasa barin law arising 
from the, Land Revenue Act (Act III 
of 1901), B. 233 (1) and im). These sections 
provide: 

“No person shall institute any suit or other ‘pro- 


` ceeding in the Civil Court with respect to any of the 


following matters : (1) claims to get aside a sale 
for arrears of revenue, except on the ground offraud, 
under 8, 175; im) claims connected with, or arising out 
of the collection of revenue (other than claims 
under s. 188), or any process enforced on account 
of an arrear of revenue, or on account of any sam 
which is by this or any other Act realizable ‘as 


‘revenue,’ 


.It is clear that the provisions ‘of ‘ the exe 
ception in sub-s.(1) apply to the présent 
case; as this was a claim to set aside a sale 
for arrears of revenue on the ground of 
fraud and it has been held that fraud has 
been proved, sub-s.(m) does not apply 
to the precent case as it'does not deal with 
a suit to set aside a sale for arrears of re» 
enue. It-does deal with claims from :cck 
“lection of revenue, but clearly sub-s. (m) is 
not intended to embrace the special case in 
Turning tos, 175, it provides as 
follows: 


“Tfno application under s. 173 is made within the 
_ time allowed therefor, all claims on the ground of 


the gale shall be barred. 


“irregularity or mistake in publishing or conductin ing 


Nothing herein contain 


` shall bar the institution of a suit in the Civil Court for 
. the purpose of setting aside a sale on the ground of 


fraud.” 

There is, therefore, in 8. 175 a clear pro- 
vision that a suit like the present is not 
barred. No ruling has been shown in which 
it was held that the Land Revenue Act 
would bara suitin the Oivil Court to set 
aside a sale for arrears of land revenue 
which was found to be fraudulent. For these 
Yeasons, we dismiss this second appeal with 
costs. i 


8. _ Appeal dismissed» 
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: PATNA HIGH COURT 
- Appeal from Appellate Decree No. 194 
. of 1938 . 
September 19, 1939 
Rowand AND OBATTEBJI, JJ. 

NRIPENDRA NATH OHATTERJI 

AND OTABRS— DBEBNDANTS— APPELLANTS 
versus $ 

ARUN OHANDRA OHATTERJI— ” 

PLAINTIEP AND JITENDRA NATH 
OHATTERJI—DEFENDANT— RESPONDENTS 

Limitation Act (IX of 1908), Sch. I, Art. 60— 
Deposit with banker—Waiver of necessity for demand 
—Repudiation of customer's right, if watver—Demand 
previous to suit, whether necessary— Case Jalling under 
Art. 60—Article, if applies to interest also—Contract 
Act(IX of 1872), s. 40, Hlus. :a) on death of banker 
liability of his sonsto pay sums to customers, whether 
changed—Banker and customer. 

In the case of a deposit made with the banker, 
the necessity for a demand may be got rid of by 
special contract or by waiver. A repudiation by the 
banker of the customer's right to be paid any parti- 
cular sum would no doubt be a waiver of any demand 
in respect of such sum. Hence in a suit by the cus- 
tomer to recover money deposited with the banker, 
the banker cannot simultaneously repudiate liability 
to pay this sum and insist that, a demand previous to 
sult was essential to ita maintainability. Joachimson 
ENEE Bank Oorporation (1), relied'on, [p. 340, 
col. 4. ; 


~ Wherean amount has been deposited with a banker, 
the death of the banker does not alter the nature of 
the liability of his sons to pay that amount. The case 
falls within illus, a) to 8. 40 of the Contract Act and 
the liability in respect of this money remains entirely 
unchanged by the banker's death, [ibid.] 

The ordinary rule is that the cause of action for 
recovery of principal and of interest accruing due on 
it is `a single cause of action and where the claim is & 
single claim for principal and interest, two periods of 
limitation are not applicable, Thus ın a case falling 
under Art, 60, Limitation Act, that Article applies to 
the principal as well as to the interest. 58 Ind, Oas. 


- 639 (6), referred to. Makundi Koer v. Balkishen 


Daa (5), distinguished. [p. 341, col. LẸ- 

- A, Írom a decision of thé. Subordinate 
Judge at Bhagalpur, dated January 21, 1938. 
modifying a decision of the Munsif a 
Bhagalpur, dated July 27, 1937. ~> 


Mr, R, S. Chatterji, forthe Appellants. ` 


- Mr. Girindra Nath Mukherji, for the 
Respondents, ' 


Rowland, J.—Thisis an appeal by the 
contesting defendants and arises out of a 
suit to recover, money deposited by the 
plaintiff with the father of the defendant. 
‘The deposit it seems was made with the 
defendants’ father as a banker by entries 
in a passbook, It was opened in 1906 and 
entries init both of credit and withdrawal 
were made, the last being dated November 
3, 1907. The plaintiff was a nephew of Babu 
Kirti Ohandra Ohatterji with whom the 
money was deposited and it would seem 
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that the sums ara ofthe nature of gifts 
by Kirti Chandra to the plaintiff. The 
entries have been found by both Courts 
to be genuine and the Courts have held that 
the claim is for monéy deposited within 
the meaning of Art. 60 of the Lim. 
Act. Under this Article the period prese 
cribed is three years from the date of the 
demand. It is said in the plaint that 
demands were made from January 1, 1936 
onwards and the suit wasinstitated on July 
6, 1936. Babu Kirti: Ohandra Ohatterji 
died in 1914; andthe plaintiff claims the 
amount ofthe deposit from his sons on 
thé ground that they are in possession of 
his assets. Interest is claimed at six per 
cent. per annum simple, this amount 
having been entered in the pass-book 


in connection with the first item of 
deposit. 
One ofthe objections taken by the 


defendants wasthat except with regard 
to the first item of deposit, there was no 
agreement to pay interest, Both the Courts 
have held that the agreement to, pay 
interest was intended to apply to all the 
items of deposit. This seems a reasonable 
construclion and I find no substance in this 
particular objection. . 


The next point taken is that the suit 
should have been held to be barred by 
limitation. The natare of the claim was 
not a deposit. but , money. lent and the 
Courts should have applied Art, 59 and not 
Art. 60 of the Schedule. In this connection 
reference i6 made tothe finding of the 
Courts below that the plaintif had not 
proved any demand for the money on 
January. l, 1936, or at any date prior to 
the institution ot the suit. Nevertheless it 
has been held that the suit is maintainabla 
and.a decree has been passed. It is said 
that one criterion to determine whether a 
sum of money ismerely money lentor is 
a deposit re-payable on demand, is to see: 
whether itis money for the recovery of 
which the plaintiff has a cause of action 
independently of any demand for repaye 
ment. For. the English cases on the 
subject, we were referred to Joachimson Y. 
Swiss Bank Corporation (1) where the 
subject is examined in some detail. In tne 
head-note ıt is stated to have been decided 

at: oe 
ka AA money is standing to the credit of a 


customer oncurrent account with a banker, in the 
absence of a special agreement a demand by the 


a) aoe aE B 110; 90 L J K B 978; 125 L T 
338; 26 Com. Oas, 196; 65 8 J 1343 T L R 
944, 


340 
customer isa necessary ingredient in the cause 
of action against the banker for money lent", 
The suit was held to be not maintainable 
on the ground that no canse of action had 
accrued to the plaintiffs because no demand 
was made for payment. In a case irom 
India in Mohammad Akbar Khan v. Atter 
Singh (2) the distinction between a 
depcsit and a loan was examined by Lord 
Atkin whosaid : 

“Was this then aloan or was it a deposit payable 
on demand? Jtshould be remembered that the 
two terms ure not mutually exclusive. A deposit 
of money isnot confined to a bailment of specific 
currency tobe returned in specie, As in the case 
of deposit with a banker it does not necessarily 
involve thecreation of a trust, but may involve 
only the creation of the relation of debtor and 
creditor, a loan under conditions, The distinction 
which is perhaps the most obvious is that the 
deposit not for a fixed term does not seem to 

pose -an immediate obligation on the depositee 
to seek out the depositor and re-payhim. He isto 
keep the money till asked for it, A demand by the 
depositor would therefore seem to be a normal 
dondition of the obligation of the deposites to 
Te-pay $ . . . 
oe Therefore it is contended that the plaine 
tiff is entitled to no decree for if this 
money was in the hands ofthe defendants 
asa deposit -referred to in Art. 60, no 
cause of action had accrued and if it is 
any other kind of debt or loan the period 
of limitation for institution of the suit 
was long barred. . The objection, it seems 
to me, is not fatal, > 


..We have been shown two cases 
one of this Oourt and one of the 
Madras High Oourt in which such an 
objection has not succeeded. In this 


Court in Baijnath v. Firm Bihari Ram 
Shah Lal (3) the Madras decision-in Guntur 
Narasimham v. Narayana Rao Garu: (4) 
was followed. The relevant passage which 
in this Qourt was cited from the judgment 
of the Madras caseiis by. way of obiter 
dictum and the observation is that.: 
_ “The making of the demand is entirely dependent 
pon the volition of the plaintiff and the period of 
limitation may be indefinitely prolonged and “a suit 
may-be instituted without even a demand being 
made, in which case no -question -of limitation 
arises”, 


‘The language used may require some 
qualification in view of the decisions pree 
vicusly cited, to the effect that there 


(2) 17 L 557; 163 Ind. Oas. 454; 1936 O L-R 301; 
8 RPO 274; A lR 1936 P O 171; 3B R508; 44 L W 
23; 40 O W N 997; (1936) M W N 660; 17P' LT 513; 
33 Bom. LE 739; 640 LJ 541; (1936) A L J 986; 71 
MLJ 115; 63 IA 279; 38P L'E 1006; 1936 A L K 
419 (È O). cae 
j DA 1 R1933 Pat, 701; 147 Ind, Oas, 1094; 6R P 


me ALR 1926 Mad, 66; 92 Ind, -Oas, 405; 28 L W 
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must ordinarily be a demand or something 
that can be deemed equivalent to a demand 
or take the place of a demand as part of 
the cause of action, But the present case 
seemsto fall within the concluding words 
of Lord Atkin in the case of Joachimson 
v. Swiss Bank Corporation (1) above cited. 
His Lordship observed : 

“Finally it is perhaps unnecessary to say that the 
necessity for a demand may be got md of by 
special contract or by waiver. A repudiation by a 
bank of the customer's right to be paid any 
particular sim would no doubt be a waiver of any 
demand in respect of such sum, = 

From this point of view,I am of opinion 
thatthe defendants cannot simultaneously 
repudiate liability to pay this sum and 
insist that a demand previous to suit was 
essential to its maintainability. 

Asto the nature of the deposit or loan 
this has been found by both the Courts to 
be a deposit falling within the terms 
of Art. 60 which includes money of a 
customer in the hands of his banker so 
payable andI do not think we can go 
behind that finding. It is, however, contend- 
ed that although the money was perhaps 
a deposit inthe hands of Kirti Babu, after 
his death the same moneyin the hands of 
his sons had changed its character, there 
being between them and the plaintiff -a 
liability of a different nature from that 
which had existed between their father 
and the-plaintiff, It has not been shown 
to us in what manner the death ‘of “Babu 
Kirti Ohandra could orshould be deemed 
to alter the nature of the liability to pay 
this;sum of money. The case appears to 
fall ‘within illustration (A) to 8.40 of-the 
Contract Act and the liability in respect 
of this money to be entirely unchanged 
by Kirti Babu’s death, | 

Then it is suggested that though it may 
be held that m-respect of the principal 
money limitation is saved, Art. 60 being 
applicable, interest-is governed by Art: 63 
so thatthe plaintiff is-entitled to recover 
along with the principal only interest for 
three years last before the institution 
of the suit. Forthis reliance is placed on 
a decision in Makundi Kuer v. Balkisnen 
Das (5). But that was a special case where 
the- depositor had realised out of Oourt 
the whole of his principal as well. as 
interest at a certain rate; but with this 
he was not satisfied. He claimed interest 
ata higher rate and he brought-a suit to 
recover the difference between the interest 
which he claimed and the interest which 
he had been paid. The present case is not 

(5) 3 A 828. 
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by ‘any means on all fours with the facta 
of that decision, | 

This is more comparable with Narayan 
Chetty v. Suppiah Chetty (6), in which it 
was held that where money had been 
deposited on the understanding that in- 
terest was not to be paid out as it accrued 
butto be added to the principal, - Art. 60 
‘would apply to the interest as well as to 
‘the principal and that both would be 
deemed to be deposits payable on demand. 
The ordinary rule is that the cause of 
action for recovery of principal and of 
interest accruing due on it is a single 
cause of action and where the claim is a sin- 
gle claim for principal and interest, I do not 
think that two periods of limitation will be 
applicable. In my view then no part of 
the claim in respect of interest is time- 
barred. 

In the result, I find no substance in the 
contentions raised in the appeal. There is 
a cross-objection to which I must now 
refer. The Munsif had decreed the claim 
in full including costs; but the lower 
Appellate Court was of opinion that as 
the plaintiff had failed to establish a 
demand antecedent tothe institution of 
the suit, he should not recover from the 
defendants his costs of the suit. The 
result was that the Subordinate Judge 
modified the first Court’s decision by giving 
a decree for the claim but without costs 
and directed that the parties should bear 
their own costs of the appeal, This wasa 
matter within the discretion ofthe lower 
Appellate Court with which we do not 
think we ought to interfere, It was for the 
plaintiff to give the defendants proper 
notice of his demand before rushing to 
Court although for the reasons I have 
‘stated this did not have to prove fatal his 
saccess in the suit. I would therefore not 
interefere with the discretion ofthe lower 
Appellate Ocurt in withholding the plain- 
tifs costs from them. 

I would dismiss both, the appeal and 
the cross-appeal, with costs, 


Chatter]Jl, J.—I agree, 
Be Appeals dismissed. 


a 48 M 639; 58 Ind. Oas. 639; 11 L W 418; (1920) M 
W N 248; 38 M L J437; A IR 1920 Mad. 983, 
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CALCUTTA HIGH COURT 
Application decided on 
April 18, 1939 


San, J. 
In the goods of Mst. GOLAB DAYE 
Succession Act (XXXIX of 1935), 2. 283—Defend- 
ant dying pending suit—Executors not taking step to 
get themselves substituted—Letters of administration 
granted to administrator ad litem — Revocation of 
—Supplementary grant of probate. 
during the pendency of a suitona mort- 
age the mortgagor dies and no steps are taken by 
is executors to get themselves substituted although 
repeatedly asked to do so, they cannot subsequent- 
ly apply for revocation of the grant of letters of 
administration made tothe administrator ad litem 
though they can be given a supplementary grant 
of probate keeping the grant to the administrator 
ad litem intact, Inthe goods of Brown (1), relied 
on. 


Mr. N. N. Bose, for Devendra N. 
Chatterjee and another Mortgageo. 


Mr. P. N. Mullick, for the Administrator 
ad litem, 


Mr. 5. K. Bose, for the Executors and 
Executrix. 


Order.—This is an application for the 
revocation of a grant of letters of adminis- 
tration limited for the purpose of represente 
ing the deceased in a suit andfor grant 
of probate to the executors named in the 
will of one Mst. Golab Daye, deceased. The 
‘petitioners are the executors named in the 
will. The application is opposed by the 
administrator ad litem and the plaintiffs 
in the suit in which the administrator was 
appointed. Mst. Golab Daye was the 
defendant ina mortgage suit instituted by 
certain persons; she died pending that 
suit, The plaintiffs in that suit tried to 
get the heirs and legal representatives of 
Mst. Golab Daye substituted and a long 
correspondence ensued between the plaint- 
ifs and the attorney for one of the 
executors named Baijnath Khettri. Al- 
though the executors were asked repeatedly” 
to.get themselves substituted in the suit 
they took no steps. Thereafter an applica 
tion was made in that suit for the appoint- 
ment of an administrator ad litem and 
citations were issued on all the executors, 
They did not appear and an administrator 
ad litem was appointed. The executors now 
apply for a revocation of this grant of letters 
of administration and also for a grant of 
probate to them. | | 

The plaintiffs in the mortgage suit object 
tothe revocation of letters: of administra- 
tion and they contend that if the letters 
are now revoked, it would lead to unneces- 
sary delay; they suggest that this applica- 
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tion has been: brought for the purposes of 
delay, In. my opinion no case has been 
made out for revocation of the grant of 
letters of administration., The executors 
had ample opportunity of getting themselves 
represented in the suit, They. deliberately 
refrained from taking any steps ‘in the 
matter and they cannot now complain 
because an administratorad litem has been 
appointed. The Court may revoke ‘a grant 
of letters of administration cn the ground 
mentioned in s. 263, Succession Act. In-my 
opinion, no just cause hasbeen shown to 
exist within the meaning of that section. It 
Beers to me that this application, so far as it 
relates to the revocation of, ‘the. grant, has 
been made for the purpose of harassing the 
plaintiffs in the mortgage suit and for delay. 
‘That part of the application is, therefore, 
dismissed. f e E a 
As -regarde the question whether the 
petitioners can get probate, it seems to me 
that there is no reascn why they should not 
be given a supplementary grant of probate 
keeping the grant to the administrator 
‘ad litem intact. I have not been shown any 
‘provision in the Succession Act or any 
Indian’ authority regarding this matter. 
‘Learned Counsel on behalf of the petitioners 
has referred me to the case in In the goods 
‘of Brown'1). There it was held thata 
supplementary grant may be made in 
circumstances similar to the present one. I 
‘consider that the English practice should be 
followed in this case. I therefore direct 
that a caeterorum grant of probate will issue 
to the applicants, The grant tv the 
‘administrator ad litem shall-remain. The 
‘respondents other than the administrator 
ad liteh will get their costs as between 
‘attorney and client. So far asthe adminis- 
trator ad litem is concerned, he will get 
‘party and party costs, The executors will 
‘get their costs of 
the estate. 

D Order accordingly. 
| () (1877) LR EP Dass, 





:—_ OUDH CHIEF COURT 
-Criminal Miscellaneous Application No. 109 
j of 1939 , 
November 21, 1939 
Tuomas, O. J. AND RADHA KRISUuNA, J. 
., Tae DISTRIOT MAGISTRATE, KHERI 
OoMPLAINANT—A PPLIOANT 


versus 

M, HAMID ALI GARDISH —Acousgp 
—OPPFPosITE PARTY 

of Oourt—Writing “ and publishing 


< 


7 Contempt 
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obtaining probate out of ° 


18510: ` 


article likely to prejudice pending case amounts. to 
contempt of Court—Accused held guilty of contempt 
but was-discharged under a. 8, Proviso 1, Contempt ` 
of Courts Act (XII of 1928). A sA 
: The special privilege of the press id a time-worn` 
fallacy, and the sooner the misconception that the 
ress is not accountable to the law ia removed thé 
etter it will be. No editor has a right to assume 
the role of investigator or tiy to prejudice. the > 
Court against any person. Writing and publishing 
an article in a newspaper likely to' prejudice the 
course of justice relating toa pending, case amounts 
to a contempt of Court. Le, i SI 
Held, that the article grossly offended against the 
law of contempt of Court. {The accused was, how- ~ 
ever, discharged on his tendering unqualified apology, 
under first Proviso to s. 3, Contempt of Courts Act. = 


Or. Misc. App. for taking action under. 
Contempt of Court's Act. í 


ter 


< The Government Advccate and Assistant 
Government Advocate, for the Orown. - _ ? 


Mr.. Akhtar Husain, for the O pposite Party. 


Judgment.—One Brij Lal thekedar on 
January 28, 1939, filed a complaint under 
s. 426, I. P. O. for mischief against: 
nine persons in the Court of the Subs 
Divisional Officer, Nighasan. It was transe 
ferred to the Oourt of the Tahsildar 
Magistrate of Nighasan. The learned 
Magistrate convicted all the nine accused 
on May 27, 1939. ae 

On April 23, 1939, Hamid Ali Gardish, 
who is the proprietor, printer and publisher 


ofthe newspaper Dost printed the fcllow- 


ing article in his newspaper ; 
h “Ruin of Tenants, i 
Our correspondent from Nighasan informs us that 


‘Brij Lal, resident of Mausa Nakaiha, a hamlet of 


Jatpurwa, was a thekedar of Ragam Sewai from the 
Khairigarh estate. He wanted to realise new kind 
of items from the tenants of Lakhania village. When 
they refused to pay them, then false cases have been 
started against the tenants. Hence the tènants are 
involved in four separate cases, Mr Khushwagt 
Rai has already written abont allthis to the District 
Magistrate. ` f i e 
False reports made at the Police Station, -° ` 
Dhauraura a 
The above mentioned Brij Lal on -account of 
enmity makes false reports against the tenants of 


' Lakhania and he also gets his servants to make false 


reports It is hoped that the Police Officer 
of Dhauraura Police Station will be careful of this 
man Ah] 2 


The accused on May 9, 19:39, filed a copy 
of the article quoted above in their defence, 
The learned Tahsildar. brougbt this fact to 
the notice. of thé, District Magistrate who 
reported the matter to this Court for neces- 
eary action, 

A notice was issued from this Court against 
Hamid Ali Gardish to show cause why he 
should not be convicted for contempt of 
Court. He has appeared before us with a 
QOounsel and filed the following applica- 


` 


4940. 


tion : : - 

“The accused in the uforenamed case begs to 
tender an unqualified -apology for the Article under 
action and tbrows himself atthe mercy of this Hon'ble 
Court. Iundertake never to commit’such an act 
again and pray to the Hon'ble Oourt to be pleased to 
forgive me”. 


We are of opinion that the Article grossly 
offends against the law of contempt of 
Court. It was.clearly an attempt 
prejudice the mind of the learned Magistrate 
in regard to the trialof the cdse pending 
in his Court under s. 426, I. P. C. 
The'newspaper men do not often realise 
at the time of writing that they are 
doing something improper cr blame worthy. 
A journalist has no right to write in the 
tone the accused has used in the article on 
matters happening in law Courts. The 
special privilege of the press is a time-worn 
fallacy, und the sooner the misconception 
that the press is not accountable to the 
law is removed the better it willbe. No 
editor has a right ‘to assume the role of 


investigator or try to prejudice the Court. 


against any person, writing and publishing 
an article in a newspaper likely to 


prejudice the course of justice relating to’ 


a pending case amounts toa contempt of 
Oourt. i 

` The question for consideration is whether 
wo should act under the first proviso tos. 3 
of the Contempt of Oourts Act which proe 
vides that “the accused may be discharged 
ór the punishment awarded may be 
remitted on apology being made by it to 
the satisfaction of the Court” or whether we 
should compel Hamid Ali Gardish to purge 
his contempt by payment of a fine or the 
undergoing of a sentence of imprison- 
ment, pi 


- We put a large number of questions to 


the accused, and he struck us to be a simple 
man. We are of opinion that 
foolish in writing the said article. He 
stated before us that he did not realise’ the 
seriousness of the offence, The circulation 
of the newspaper is very small and we 


are told that the income is about 30 a 


month, 

- We accordingly, while convicting Hamid 
Ali Gardish of contempt of Oourt with 
respect “to the Oourt of .the Tahsildar 
Magistrate at Nighasan, discharge him on 
his apology. ` f 3 + 


Order accordingly. 
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LAHORE HIGH COURT -... 
Becond Appeal No, 292 of 1939 - 
July 5, 1939 
TEK OHAND AND ABDUL RASHID, JJ. | 
Mst. BASANT KAUR—PLAINTIFF s 
—APPRLLANT 
4 ~ versus | i 
RAM SINGH—DggenDsNnt—RESPONDBNT - 
Limitation Act (IX of 1908), Sch. I, Arta. 91,144— , 
Suit for possession of property on allegation that 
its sale was sham—Question of limitation, decision - 
of—Allegation found correct—Article applicable. ` 
Where the allegations in the plaint, that the 
sale was asham transaction or a mere paper 
transaction, are correct, a suit for possession of the 
property based on those allegations must be gov-- 
erned by Art. 144 and notby Art. 91. Therefore the: 
decision of the question of limitation would depend on 
the decision'of the question whether the sale‘in dis- 
parawan a sham transaction, The passing of consi- 
eration and the relationship between the parties would 
be very important matters in arriving atthe con- 
clusion as to whether the sale was or was not a sham 
transaction. 109 Ind. Cas. 54;(1), 30 Ind. Oas. 909 
(2), £3 Ind. Cas. 533 (3) and Petherperumal Ohettý 
v.Muniandy Servat (4), relied on. [p. 345, col. 1,] 


g. A. from a decree of the District Judge, 
Ambala, dated January 20, 1939. ; 


Mr. Shamair Chand, for the Appellant. 
. Messrs, Mehr Chand Mahajan and: Tek’ 
Chand, for the Respondent. i 


Abdul Rashid, J.—This appeal: has 
arisen out -of a- suit instituted by ‘Mst. 
Basant Kaur, widow of Nand Singh, against 
Sardar Ram Singh, Pleader, for possession 
ofa house and land measuring 1 bigha and 
9 biswas situated in the town of Rupar: 
The allegations of the plaintiff were that 
her husband Nand Singh had died ‘without, 
any issue in December 1931, and’ that the 
house and the land in dispute and _ the 
other property belonging to Nand Singh 
came into her possession. She was & 
young widow while the defendant was a 
Pleader practising at Rupar. He contracted 
an illicit intimacy- with her, and represented 
to her that it woald be of great advantage | 
to him professionally, ifit were known that 
he was the owner of the house and the land 
in diapute. The plaintiff was taken in and 
entered into a sham transaction, and. 
executed a registered deed on March. 25, 
1933, transferring the house and the land 
in dispute to the defendant so that he may 
pass as the ostensible owner of the house. 
Tt was ‘never the intention of the parties 
that the title in the property should pass to 
thé defendant and the sale-deed ‘ was 
executed by the plaintiff on the assurances 

iven to her that the house would remain 
her property and would be restored to her 
whenever she wanted. Later the defendant, 


gait" 


became the plaintiff's mukhtareieam and got 
possession ‘of the entire property belong- 
ing to her. About nine months before the 
institution‘of'the present suit, the plaintiff 
suspected: the -defendant's intention and 
asked him to restore ‘the housé-to her, On 
his refusal to do sc, she cancelled her mukh- 
tarama in the defendant's favour. Ske 
wab, therefore, entitled'to possession of the 
hguce as the transaction of transfer was'a 
Mere paper transaction and was void ab 
initio. 

“The defendant pleaded, inter alia, that 
the transaction of sale in his favour was 
genuine and for valid consideration. He 
further 
been brought more than three years after 
the 6xecution of ‘the sale-deed, was time- 
barred and that the’ plaintiff was estopped: 


from suing because she had been seeing’ 


the defendant making improvements and’ 
had not objected thereto, and also Because, 
she ‘had admitted in the course of a civil 
suit, Puran Singh v. Mst. Basant Kaur, 
that she had scld the house to the defend- 
ant for consideration, On these plead- 
ings the trial Oourt framed the following 
issues : 
“(1), In the suit barred by time? 


-.2. Was thesale in dispute a sham traneaction and 


was effected without consideration and under undue 


influence ? ` 

` 3, (a). Was the plaintif a pardahnashin woman at 
the time when the sale-deed was executed ? ` 

. 3. Isthe plaintiff estopped by her conduct from 
b ing the present suit? , 

` 4, What improvements 
endis he entitled to 
acccount? . 

5, Relief.” 


: The 'trial Court-held that the sale dated 
March 25, 1938, was a sham transaction and 
that it was a nullity from the very beginn- 
ing. It further held that as the sale was a 
sham transaction, it was unnecessary for 
the plaintiff to have the sale deed-set aside 
within three years under Art, 9], Lim. 
Act, and that she could institute a suit for 
possession of ihe property in dispute under 
Art.144 -within a period of 19 years from 
the date when she was dispossessed. It 
was-also held thatthe plaintiff was not 
estopped by her conduct from bringing 
the present suit in spite of the fact that 
she was nota pardanashin lady. It was 
found that Rs. 855 had been spent by the 
defendant in effecting improvements but 
that he was not entitled to any compensa» 
tion. The plaintiff was 


has the defendant effected 
be compensated on their 


accordingly given 
a decree for possession of the ouse in 
dispute. The defendant preferred -an 


appeal in the Court of the learned District 
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Judge, Ambala. The judgment 
learnéd District Judge contains the; followe 


ing observations: . DAOP 
“The lower Court has held inter alia that the sale’ 


in favour of the defendant was without consideration. . 


As defendant's appeal is entitled to succeed on-points 
of law it is not necessary for me to go into the ques- 
tion of actus! payment of consideration. In my 
opinion, the plaintiff's suit is ° liable to dismissal 
for the following three reasons; (1) It is barred 
by time. (2) Title passed under e. 54, T. P. Act, 


of the: 


even if no consideration passed, (3) Plaintiff is” 


estopped from suing on account of her conduct.” 
On the three points which, according. to 


, the learned District Judge were points of 


law, the decision was that the suit was 
barred by time, that title passed to the 
defendant on March 25, 1933, and that the 
plaintiff was estopped from suing on account 
of her conduct. On these findings the 
defendant’s appeal was accepted and the 
plaintiff's suit dismissed with cosisin both 
Courts, Against this decision the plaintiff 
has preferred a second appeal to this Oourt. 
It’ was strenuously contended by Mr, 
Shamair Chand on behalf of the appellant 
that the lower Appellate Oourt had erred in 
deciding the question of limitation without 
giving any finding as to whether the 


alleged alienation of the property in dispute. 


wasa sham transaction or whether it was 
merely voidable. The learned Counsel 
argued that it was essential for the lower 
Appellate Court to consider the entire evi- 
dence and to give a finding whether the 
defendant had an illicit intimacy with the 
plaintiff and as to whether the plaintiff had 
entered into a sham transaction merely to 
benefit the defendant professionally. The 
passing of consideration was one of the 
matters which would be of great import- 
ance in determining as to whether it was 
intended by the parties that title in the 
house should pass to the defendant on 
March 25,1933. In my opinion the above 
contention has great force and must be 
given effect to. The question of limitation, 
in the circumstances of the Present case, 
cannot be decided without giving a finding 
as to whether the transaction of March 92 ’ 
1933, was a sham and void transaction or 
whether it was merely voidable. It was 
incumbent on the learned ‘District Judge 
therefore to go into the entire evidence to 
determine the various factors which would 
show that the alleged sale wag merely a 
paper transaction. ; 

It was heldin Mohammad Nasir v. 
Zulaikha (1) that where a deedis ab initio 
null and void, there is na necessity for a 


(1) 50 A 510; 109 Ind. Oas. 54; A I R1938 Al 
361; 26 A L J 389, 


t 


1940“ 
person who considers himself aggrieved 
thereby to come to Court promptly and have 
the deed actually cancelled or set aside but 
where a deed is good but is voidable at the 
option of the party aggrieved, he must 
coms to Court within three years to have 
it set aside. A suit for a declaration that a 
transaction embodied in a particular deed 
was from its very inception a sham transac- 
tion is to be -distinguished from a suit for 
cancellation of the deed and does not fall 
within the purview of Art. 91, Soh. I, Lim. 
Act, 1908. In the case reported in 
Manchha Ram Pranjivandas v. Panu Bhai 
Lallu Bhai (2) the facts were that a Hindu 
widow having alienated a property of her 
husband, the reversioners sued more than 
three years after the date of alienation to 
recover possession of the property. It was 
found as a fact that the alienation was 
merely a sham transaction. It was held 
that in these circumstances Art. 91, 
Lim. Act, had no application as the 
alienation was unreal and ineffectual. In 
Sangawa Y. Huchangowda (3) it was held 
that where the sale-deed was a mere paper 
transaction and inoperative, a suit for 
possession of the property was not barred, 
if-brought more than three years after the 
execution of the sale-deed, as the suit for 
possession would be governed by Art. 144 
and not by Art. 91, Lim. Act. In 
Petherperumal Chetty v. Muniandy Servat 
(4) it was held by their Lordships of the 
Privy Council that if a sale-deed is ine 
operative, itis unnecessary for the plaintiff 
to have itset asideasa preliminary to his 
obtaining possession of the property in 
dispute. In such cases, the suit was 
governed not by Art. 91 but by Art. 144, 
Lim. Act, 

In view of the authorities summarized 
above, it is perfectly clear that if the 
allegations in the plaint, that the sale was 
a sham transaction or a mere paper 
transaction, are correct, the present suit for 
possession of the property in dispute must 
be governed by Art. 144 and not by Art. 91. 
The trial Court was therefore correct in 
holding that the decision of the question of 
limitation would depend on the decision of 
the question whether the sale in dispute was 
asham transaction. The passing of con- 
sideration and the relationship between the 
patties would be very important matters 


2 40 B 51; 30Ind. Oas. 909; AI R1915 Bom. 
17 Bom. L R 698, 
(3) 48B 166; 88 Ind, Oas. 533; A IIR 1924 Bom. 
174; 25 Bom, LR 1207. 

(4) 35 O 551; 35 14 98; 4 LBR 266; 70L J 528; 
13 O W-N'563 (P O), 
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in arriving at the conclusion as to whee 
ther the sale was or was not a sham transace 
tion. 

The principal argument addressed by 
Mr. Mahajan on behalf of the respondent 
was that if the plaint be taken into account 
as a whole, it merely amounts to this, the, 
the plaintiff was indaced to execute thu 
saledeed by means of fraud and undua 
influence, The learned Counsel therefore 
contended that in these circumstances thu 
transaction of sale was not void ab initio but 
merely voidable and that Art. 91 was appli- 
cable to the facts of the present case. I dô 
not find myself in agreement with the cone 
tentions raised by the learned Oonunsel for 
the respondent. The words in the plaint 
are perfectly clear. They are tothe effect 
that the transaction is a sham transaction. 
It is also stated in the plaint that the sale- 
deed was a mere paper transaction (mehaa 
kaghzt bainama), The plaint also reciteg 
that the defendant told the plaintiff to give 
over the houseto him merely for the purpose 
of making a show (barat nam), The 
allegations in the plaint could hardly ba 
more explicit. The learned Counsel for the 
respondent could not support the judgment 
of the learned District. Judge on the question 
of estoppel. He conceded that there was no 
estoppel but that the jawab dawa of Met, 
Basant Kaur in the suit, Puran Singh v. Mst. 
Basant Kaur, contained an important 
admission which must be taken into account 
in finding out the intention of the parties 
regarding the passing of title, 

For the reasons given above, I would 
accept this appeal, set aside the judgment 
and decree of the learned District Judge and 
remand the case to him for re-hearing and 
re-decision. The learned District Judge will 
consider the entire evidence produced by 
the parties and give a finding on all the 
issues framed by the trial Oourt in the 
light of the observations made above. 
Oourt-fee levied on the memorandum 
of appeal in this Court shall be refunded, 
and the other costs shall be costs in the 
cause. 


Tek Chand, J.—I agree. 


D. Case remanded. 


$46, 
f PATNA HIGH COURT 
7 ‘Oriminal Revision No. 466 of 1939 
x ““ November 3, 1939 
. Rowzanp, J.. 
Syed ZAFAR AHSAN 
‘AND OTARR8— PETITIONERS 
versus ` 
: >. Babu JUGESHWAR BUX ROY 
i AND ANGTHER—OPPOSITEH PARTE 
Criminal Procedure Code (Act V of 1898), s, 145— 
party claiming exclusive possession and other 
joint possession with them—Proceedings under s. 145, 
if appropriate—Possession—Stale delivery of posses- 
ston by Oivil Court, whether conclusive proof of 
Present possession~-Oriminal trial— Revision—Prac- 
tiće.” 
Proceeding “under s. 145, Oriminal P, O., can 
be started in -a case in which one 
ims exclusive possession 
aims to be in joint possession along with them 
as the-question in sucha case is no less a question 
of: disputed actual -posseasion than if each party 


Qlaimed-exclusive possession of the entire area." 
140 Ind;,Cas, 008 (1), relied on. 
“The ‘law: is that the Oriminal ` Oourt 


dught to hold that i ona given date the plaintiff 
has -been put into possession by the Civil Oourt 
then on that date the plaintiff got possession as 
against the defendant. But where a considerable 
period elapses between the date of delivery of pos- 
session and the dáte on which possession of the 
land is fol bbl a stale delivery of possession can- 
not. be conclusive as to present possession, 113 
Ind. Oas. 181 (3); relied on. . 
“As a general practice the” High Court will not 
éntertain im the absence of most exceptional ciroum- 
ces an application in its criminal revisional 
Jarisdiotion “after the expiry of 60 days from the 
date of the decision or or 
Ind, Oas. 401 (3), relied on. 


Or. R. against an order of the Magis- 
A First Class, Daltonganj, dated March 
30, 1939; a motion against which order was 
rejected by the Judicial Commissioner of 
Qholanagpur on June 30, 1939. 


: -Messrs. B. N. Mitter, Ajit: Kumar Mitter 
and G. Muhammad, for the Petitioners. 


“Bir S. Sultan Ahmad and Mesərs. 
B.C. De,K..K. Banerji and S. S. Sinha, for 
the Opposite Party. 


“Order.—This is an application in 
revision by the second party in a proceed- 
ing under s.145 against an order of the 
Magistrate declaring possession in favour 
of the first party. The proceeding related 
to lands ofthe ‘Deogaon Estate of which 
Babu Gopal Bux Roy, first party No. 2, is 
proprietor. Fhe petitioners Nos. 2 to Tare 
persons in whose favour the proprietor 
had made a grant of a mukarrari lease 
of eight annas in the estate at a time when 
neither of the parties were in possession. 
The proprietor Gopal Bux Roy sued to 
recover Possession on a declaration that 


impugned. 119 
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while another party, .Managersone Mr. 
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the, _ principal defendant of that suit was, 
imposter. In order to finance this - 
ation, the mukarrari lease was granted 
to the members of the second party. The’ 
suit failed in the first Oourt, but on’ 
appeal was decreed by this High Court ` 
on August 19, 1936, the final order being 
that Gopal ‘Bux Roy and the present 
petitioners Nos, 2to 7 should recover joint ,- 
possession of the entire Deogaon estate, 
their shares being one-half and one-half. 
The lower Qourt in execution issued gn’ 
March 12, 1937, a writ of delivery of 
possession which is said to have been 
duly executed. The writ was in favour 
of both parties. The petitioners appointed 
Rashid and then a 
Mr, Qayum who apparently did not succeed 
in collecting any rents or exercising any, 
scrt of effective possession in the estate., 
They then on May 15, 1938, appointed a 
new Manager Mr. Syed Zafar Absan who 
is petitioner No.1 and who, it is said, 
began to make collection, the earliest rent 
receipt purporting to be issued by him, 
being on a date May 27,1938 The present’ 
proceedings started with a report by the 
Sub-Inspector of Police of P. S, Ohatrapur,, 
dated October 7, 1938, as to disputes.. 
regarding collection of rents and age. 
fees in his elaka and a similar report date 
October 24, 1938, from the Sub-Inspector, 
of Police of P. 8. | Harihargunj. The 
Magistrate called for written statements 
from both parties: on November 9, 1938. 
There was some formal amendment to`- 
the proceedings on `November` 21, ` 1938, 
and they were ‘transferred for disposal’ 
on January 27, 1939, to Mr. P. O. Mazumdar, 
the Magistrate, who eventually spot 
of the’ proceeding- aud “passed the order 
now under revision. | 

The Magistrate- has written a long and - 
careful judgmentand has dealt with the- 
evidence of possession on both sides. “The 
points taken in revision are that as between 
parties entitled to joint possession `of pro- 
perty, s. 145 isnot the appropriate protes 
dure and the Magistrate erred in law in. 
proceeding under that section. Secondly, 
it is said that when possession. was 
delivered by the Civil Court, it was the duty’ 
of the Magistrate to uphold that possession, 
Other grounds arise out of the Magistrate's 
appreciation of the evidence inthe case 
which, it is said, has beea vitiated by certain 
errors. ` 

„As tothe first pointi the’ argument ‘is not 
weli- -founded, although ‘certain of -thè 
earlier decisions may seem O favour it, 


1940 ` 


ithas been negatived by a Division Bench 
of this-Court in Nandkeshwar Prasad Sahi 
v. Sita Saran Sahi (1). It was there held 
tobe wrong to graft limitations upon the 
enactments whichthe Legislature has not 
placed there, that a case in which one 
party claims exclusive possession while 
another party claims. to be in joint posses- 
Sion along with them is no less a question 
of disputed actual possession than if each 
party claimed exclusive possession of the 
entire area. . 

As to the next point, the argument 
does not seemto be sustainable in face of 
the decision of the Full Bench of the 
Calcutta High Court in Agni Kumar Das v, 
Mantazaddin 2) which has been followed 
in a series of decisions in this Oourt. 
The Magistrate has correctly appreciated 
-the law which is that-the ` Oriminal Court 
‘ought to hold that if on a given date the 
‘Plaintifihas been put. into possession by 
‘the Oivil Court then on that date the plain- 
“tiff got possession as against the defen- 
‘dant.-.But where a considerable period 
16lapses between the date of delivery of 
possession and the date on which possession 
‘ofthe land is disputed, a stale delivery 
of possession cannot be conclusive a8 to 
“preaént possession. In this case it is found 
by the Mee ape that from March 12, 1937 
“onwards, was the first: party who 
“exercised at the acts of possession 
“in respect of the disputed property and 
„indeed up till May 27, 1938, no overt act 
‘of possession appears to have been attempt- 
“ed tobe done on behalf of the second 
‘party.. It-was in the circumstances open 
‘to. tke - Magistrate to hold, as he 
has held, at there - had, been an 
ouster of the second pariy. I should add 
“that in the decree which was passed in 
1936 Babu. Gopal ‘Bux Roy was’ not the 
petitioners’ Judgment-debtor but wasa coe 
‘plaintiff. 

As regards the suggested errors in the 
~reasoning by which the Magistrate hag 
-dealt with details.of the evidence, it is 
‘objected that the Magistrate has referred 
‘to thé fact that Gopal Bux Roy has got 
‘his name entered in Collectorate Register 
as 16-annas proprietor and has relied on 
this fact in support of the first party’s 
‘possession, As the second party claimed 


session not in the capacity of a pro- 
(1) 13 P L T 609; 140 Ind Oas. 90%; A I R 1932 
Pat. 866; (1933) Or. Oas. 899; “Ind. Rul, (1933) Pat. 
35 (3); 34 Or. J-115; 12 Pat. 87. 
2) 66 0 290; 113 Ind. Oas. 181; 48 O L J 193; 32 
ow N 1175; ATR 1928 Oal, 610; 30 Or. LJ 69 
EFB _. 
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prietor but; of gaxzmukarraridar, _the entry 
in Register D had tobe in the name of 
Gopal Bux Royin any event and is cone 
sistent with the case of either party. The 
entry was not, therefore, a piece, of 
evidence definitely supporting the case 
of the first party. Apart from this the 
criticisms advanced against the Magistrate's 
reasoning donot seem on examination to 
be well-founded, This is not an appeal 
on matters of fact and if it were itis by 
no means Clear that the Magistrate’s 
finding ought to be disturbed. 

It is pointed out on behalf of the opposite 
party that whereas the order of the 
Magistrate was passed’ on March 30, 1939, 
this Court was not moved until August 
28, 1939. It hasbeen held in Kelu Patra 
v. Iswar Parida (3) that as a general 
practice the High .Oourt will not entertain 
in the absence of most exceptional ciroum- 
stances ` .an' application in its criminal 
revisional jurisdiction after the expiry of 
60 days from the date of the decision or 
order impugned. 

For these reasons, the application _ fails 
and is dismissed. The Rule is discharged. 


a : Application dismissed. 
(3) 8 Pat, 468: 119 Ind. Oas. 401; A IR 1939 Pat. 


30 Or. L J 1053; Ind. Rul. (19829) Pat. 577; 11P 
LT 18, 
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OUDH CHIEF COURT 
Speclal Bench 
Civil Reference No. 3 of 1939 
November 23, 1939 
Tomas, O. J., Z1ae0L Hasan AND 
HAMILTON, JJ. i 
Pandit HAR NARAIN LAL —APPLIOANT 
versus K 
2 UDAN SINGH—Opposits Parmi 
Stamp Act (II of 1899), s. 2 (5) (b)—Seribe of 


pro-note signing it with words “money was paid in 
my presence” —Whether attests it— makes docu- 
ment bond—Transfer of Property (Act of 1882), 
a 

The mere fact that a person says that the money 
was paid in his presence does not mean that he 
becomes an attesting witness, and this cannot per 
se amount to “ attestation.” 

Where therefore a scribe of a promissory note 
signs the pro-note by adding the words that 
“ money was paid in my presence,” it does not 
amount to attestation and document does not 
thereby become a hond. 


0. Ref. made by the ae Secretary, 
Board of Revenue, Allahabad 
- The Assistant Government Nden; for 
the Orown, 


x nee -x 
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Order. — This is a reference by the 

Board of Revenue under s. 57 of the Stamp 
Act. 
Pandit Harnarain Lal brought a suit 
on the basis of a promissory note dated 
August 8, 1934, against Udan Singh and 
others. The document bears a revenue 
adhesive stamp of one anna. In the opis 
nion of the Inspector of Stamps the docu- 
ment was a bond within the meaning of 
s. (2) (5) (b) of-the Stamp Act chargeable 
with a duty of Re. 1 under Art. 15, Sch. I 
of. the Stamp Act. The learned Oivil 
Judge differed from the Inspector and held 
that the document was only a promissory 
note, and not a bond. 

The scribe of the document is Peare, 
and he has signed the document in the 
following words: \ 

“Bagalam Peare wald. Makhdoom Sheikh, Ratanpur 

Rupiya hamare robroo diya gaya, that is, by the 
pen of Peare, son of Makhdoom Sheikh of Ratanpur. 
The money was paid in my presence.” 
- The contention of the learned Assistant 
Government Advocate is that the scribe 
plays the part of an attesting witnees in 
regard to the fact of payment by adding 
the words that “the money was paid in my 
presence” and that witnessing to the fact of 
payment by the ecribe amounts to attesta- 
tion of the document. : 

The word “attestation” is not defined in 
the Stamp Act, but the word “attested” 
as insərted ia s. 3 of the T. P. Act 
by the Amending Act (XVII of 1926), 
in relaticn to an instrument, means attest- 
ed by two or more witnesses, each of whom 
has seen the executant sign or affix his 
mark-to the instrument, or has seen some 
other person sign the instrument in the 
presence and by tke direction of the execu- 
tant or has received from the executant 
a personal acknowledgment of his signa- 
ture or mark, or of the signature of such 
other person, and each of whom has signed 
the instrument in the presence of the 
executant but it shall not be necessary 
that:more-than one of such witnesses shall 
have-been présent-at: the same time, and no 
particular form of attestation shall be 
necessary, 

. . There canbe no doubt that ascribe can 
become an attesting witness, but what is 
Baid'-to be an attestation in the present 
case is-merely a statement in writing by 
the-scribe that the money was paid in his 
presence. The mere fact that a person 
gays-that the money was paid; in his pre- 
sence does not mean that he becomes an 
attesting witness, and this cannot per se 
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amount to “attestation”. We are there 
fore of opinion that the document in ques- 
tion cannot be treated agu bond. 

We accordingly reject the reference, Let 
the papers be returned. 


B. j Reference rejected, 


—— 


NAGPUR HIGH COURT 
Criminal Revisiou Application No. 166 
of 1939 
June 17, 1939 
Niyogi, J. 
LAXMAN—Aocovussp—A PPLIOANT 
VETEUS 

EMPEROR— RESPONDENT : 

O. P. Protection of Debtors Act (IV of 1937), 
es. 3, 4— Molestation "—Creditor demanding pay- 
ment of debt—Debtor becoming angry and bidding ` 
him go to Oivil Oourt—Creditor losing temper beat- 
ing debtor with shoe and leaving the place—Oredttor, 
if can be punished under s. 4. 

The terms of the definition of “ molestation 
given s. 3,0. P. Protection of Debtors Act, indicste 
that the obstruction or using violence or intimida- 
tion to constitute molestation should be accompanied 
by the intent to cause the debtor to abstain from 
doing what he has a right to do or to compel him 
to do what he has a right to abstain from doing. 
It is evident that the particular intent is a ques- 
tion of fact in every case If the Oourt holds that 
the creditor's intention in obstructing, or. using 
violence to, or intimidating, the debtor 1s to com- 
pel him to pay adebt which he has a right in 
certain cizcumstances to abstain from doing, the 
creditor's act would amount to molestation. 

The creditor demanded payment of his debt, from 
his debtor whereupon the latter became angry 
bade him go to Civil Court. The creditor lost his 
temper and beat the debtor with a shoe and left the 
place. The creditor was poe for an - offence 
punishable under s. 4 ofthe C. P. Protection of 
Debtors Act, 1937, for molesting the debtor for tha 
recovery of a debt owed by him: , 

Held, that the circumstances in which the credi- 
tor used violence did not warrant any assumption 
that the creditor's intention was to compel him to 
pay the debt. But on the contrary its effect would 
presumably be to confirm the debtor's resolve not 
to pay. Here the oreditor did not resort to violence 
as an instrument to compel the debtor to pay when 
he was not disposed to pay. It was only a mani- 
festation of the pitch of his passion that waa 
aroused by the debtor’s remark that the creditor 
should lock to Oivil Court. But the creditor was 
indeed Hable to be punished for assault under the 
I. P.O. Or. Rev No. 358 of 1938 explained and dis- 
tinguished. 

Or. R. App. of the order of the 
Court of the Additional Sessions Judge, 


Nagpur, dated January 24, 1939. 
Mr. T. J. Kedar, for the Applicant, 


Order.—This is an application to revise 
the order ofthe Additional Sessions: Judge 
Nagpur, in Oriminal Revision No. 58 of 


kad 
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1938, decided 6n January 24, 1939. The 
case involves the question of construction 
ofs 3 of theC. P. Protection of Debtors 
Act, 1927. 7 

The facts are that one Upashya `was 
indebted to the accused Laxman. On 
January 13,1938, the acoused demanded 
payment of his debt, whereon Upasiya 
became angry and bade him go to Oivil 
‘Court. ‘The accused lost his temper and 
beat Upashya with a shoe and left the 
place. The accused was prosecuted for 
an ‘dffence punishable under s. 4 of the 
O..P. Protection of Debtors Act, 1937: 
‘for ‘molesting the debtor for the -recévery 
ofa debt owed by him, In a summary 
trial he was convicted of the offence and 
sentenced to pay a fine of Rs. 100, -: 

The accused applied to the Additional 
Sessions Judge, Nagpur, for revising . the 
order of conviction and sentence om the 
ground that his assault on the debtor did 
not constivate an ¢ffence punishable under 
8.4 of the O. P. Protection of Debtors Act, 
1937. The learned Additional Sessions 
Judge followed Crown v, Mohamad Khan, 
Criminal Revision No, 3u8 dated November 
7, 1938, and held 

“that the object of the intimidation was to 
make the complainant to pay a debt without 
forcing the accused to take proceedings against 
him in a Oivil Court, that a threat which would 

revent him from taking up a position which the 
aw allows him falls within the mischief of mol 
tation as defined in s. 3 of the O. P. Protection 
of Debtors Act; and that the Act doesnot -permit 
& money-lender by threatening his client to deter 
the debtor from forcing, his creditor to take action 
against him in a Courtof law.” | j 

On this view. he held that the asssult on 
the debtor amounted to an offence of moles: 
tation as defined in 8. 3 of that Act. 

The situation in tne case which came up 
before’ this Court in Oriminal Revision No, 
358 of 1938 was somewhat different, In 
that case the creditor threatened the debtor 
while he was going to his office on duty as 
an Assistant Foreman at the Power House. 
The threat was made in the vicinity of the 
Place where he worked. The creditor was 
fined Rs. 100. The Additional Sessions 
Judge, Nagpur, referred the case under 
8, 438, Oriminal P. O. for the opinion of the 
High Courtas, inhis opinion, no debtor 
could claim a right of not paying his 
creditor and that therefore the threat to 
induce the debtor to pay up his debt did 
not constitute molestation as defined in 
8.3 ofthat Act. The reference was not 
. accepted by this Court and the reason given 
<“ Was that the object-of the intimidation’ was 

to make the debtor’ pay’ a ‘debt ‘without 


Wa 


LAEMAN v. AMPBROR: (NAG.Y E a: 349 


forcing the accused to’ take proceedings 
against bimioa Oivil Gourt. It was code 
ceded that a debtor could not clam a 
right that he would not pay’ his creditor 
but it was explained that the object ofthe 
threat was to prevent a case being brought, 
in the Oivil.Oourt which would prevent 
the debtor from urging pleas in mitigation 
such as'an exhorbitans rate of interest'and 
any other pleas’ which. the law would 
allow him. The rule was propounded that 
a’ threat which would prevent a debtor 
from taking up a position which the law 
allows him falls ,within the mischief of 
molestation as defined ing, 3 of the O, P. 
Protecticn of Debtors Act, To understand 
the precise meaning of tha foregoing 
expression I have made an analysis which 
shows that the learned Judge had envisaged 
the position as follows. The creditor wants 
to avoid going to Oivil Court and the 
debtor wants to force him to go to it for 
recovering his debt. The law allows the 
debtor to force the creditor to goto Oyvil 
Court although the debtor has no right 
to abstain from paying off his debt if he 
is able to do so. When the creditor 
threatens the debtor with evil cousequen- 
ces to compel him to pay a debt without 
recourse to Oivil Court, he thereby intends 
to cause the debtor todo an act which Le 
has a right to abstain from doing. . |. 
, The material. words in 5,3 of the O. P, 
Protection of Debtors Act, 1937, are as fol- 
lows : ren : 
“For the purposes of this Act, a person who, 
with intent to cause another person to abstam 
irom doing òr to do any aot which he has: a ‘right 
to do orto abstain from doing,’ an ere 
(a) obstructs, or, uses violence tv,or intimidates, 
such other person ~... + ...+-c00.. Shall, be deemed to 
molest such other person,” l gi 
. The terms of the definition indicate 
that ihe obstruction or using violence or 
intimidation to constitute . molestation 
should be accompanied by the intent to 
cause the debtor to abstain from doing 
what he hasa rightto door to compel 
him to do what he has a right to abstain 
from doing. It is evident that the parti- 
cular intent is a. question of fact in every 
case. If the Court nolds that the creditor's 
intention in obstructing, or using violence 
to, or intimidating, the debtor is to compel 
him to pay a debt which he has a right 
in certain circumstances to abstain from 
doing, the creditor's act would amount to 
molestation. In the present case, the 
Circumstances in which the creditor used 
violence do not warrant any assumption 
that the creditor's intention was to compe) 


him to pay the debt. Buton the contrary 
its effect would presumably be to confirm 
the debtor’s resolve not to pay. The trial 
Magistrate says in para. 5 of his order: . 

“It has thus been proved that the accused did 
go to Upashya’s house to dan him for recovery of 
ebts, that as the complainant asked him with 
impunity to have a recourse to the Civil Oourt, 
the accused got annoyed and:abusing the com- 
plainant hit him. It is thus clear that the accused 
molested the complainant as contemplated under 8. 3, 
o: P. Protection of Debtors Act.” 


- The: finding of fact is that the creditor 
hit the debtor as a result of the annoyance 
caused tohim by the debtor having asked 
himto goto Oivil Oourt for recovering 
his debt. Tne violence done tothe debtor 
was never regarded by the creditor as 
& means to compel him to pay his debt. 
I-can well imagine a case where, in cir 
cumstances such as those-. proved in the 
present case, a creditor wight use violence 
to his debtor and ask him to pay up his 
debt to avoid ‘further violence. That 
would” indeed be a ‘case of clear molestas 
tion. But. here the creditor did not resort 
to violence as an instrument to compel the 
‘debtor'to pay when he was not disposed to 
pay. It wasonlya manifestation of the 
pitch of ‘his‘passion that was aroused by 
the debtor's remark that the: creditor 
should look to Civil Court,‘-The violence 
was not intended to operate on the debtor's 
mind soas-to induce bin to pay but it 
was-intended torbe a punishment for his 
impertinence in asking the creditor to go 
to, Civil Court. 

“ "The creditor was indeed “liable to be 
punished ‘for ‘assault. under the I. P. O. 
but I cannot persuade myself to. concur in 
the' view that his act amounted to an offence 
under 8. 3° of the .O. P. Protection of 
Debtors Act, 1937, in the particular circum- 
Btances of the present case. For the fore- 
going: reasons, I set aside the conviction 
and sentence and direct that the applicant 
‘be acquitted. The fine, if recovered, will 
be refunded to the applicant. 

“It would be open to the complainant 
to prosecute the applicant for assault or 
causing hurt or insult, which are offences 
Du Eb bié under the I-P. O. if he so wishes 
todo. : 


D, Revision allowed. 
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PATNA HIGH COURT 
Appeal No, 630 of 1938 
September 11, 1939 
ROWLAND AND OsATTRRST JJ. 
RAM RAN BIJAYA PRASAD BINGH— 
DEFANDANT-—ÁPPELLANT 


VETEUS 
ABDUL GHANI KHAN AND OTEERS— 
: PLAINTIFS85— RESPONDENTS 

Oustom— Right of burial—Custom to bury dead, 
when should be decided as existing. 

A Court should not decide that a certain local cust 
exists unless it is satisfied of its reasonableneas anc 
its certainty as to extent and application. Where the 
trial Court finds that the customary right of burial 
exists over a portion of the disputed plot but is 
unable to ascertain the limits of that portion, the 
custom is not established as the extent of ‘land 
over which the supposed customary right exists’ is 
adarin in; „Mohidin v. Shivltngappa (1), ja Aka 
e 

A. from the appellate decree of the 
Sub-Judge, Arrah, dated July 6, 1938. - 


Mesars. S. M. Mullick and B. P. enko, 
for the Appellant. 


Messrs. Md. Hasan Jan and Syed H dear, 
for the Respondents. 


Judgment. — This is an appeal by 
the defendant in a representative suit 
‘brought, under O. I, r. 8, Civil P. O., 
py the plaintiffs on behalf of all. the 
Muhammadans of Bhojpur Jadeed. The 
defendant-appellant i is the proprietor of the 
village ‘and the disputed plot bearing 
gurvey No, 1303 in khata No. 322 with an area 
of 7.50 acres stands in the Record of. Rights 
entered as parti kadim gair mazrua maltk 
with trees on it similarly entered. ‘rhe 
claim of the plaintiffs was that the plot 
belonged to them as a Muhammadan 
graveyard and they prayed to recovèr 
exclusive possession of the entire plot b 
dispossessing: the defendant. ` Alternatively 
the plaintifis asked for a declaration of 
their right by custom or easement to’ bury 
their dead ın this plot. The Munsif*held 


that the survey entry was correct and thé 


plaintiffs had no right either to the trees 
or the land; that a market or bazar had 
been held on the suit land from time im- 
memoria]; that there were a few graves, 
bat that "the Plaintifis had not adduced 
instances sufficient to establish any custc= 
mary right of burying the dead.” On ‘these 
findings he dismissed the whole suit with 
costs. The Subordinate Judge who ‘heard 
the appeal has stated the point’ for deci- 
sion before him in these terms: 

“Whether the plaintiffs have uired any -right 
No, 1803 or any portion thereof.’ 


£ 


the disputed plot 


x 


` ‘Customary 
-another's land; for assuming the law to be as 


IYF 


- He - does not directly state asa point 
for decision’ the claim of the plaintiffs 
to possess the entire plct as a graveyard 
to the exclusion of the proprietor’s right 
to use it for other purposes; but in his 
judgment he does not accept the conten- 
tion which was argued before him that 
the Record of Rights was incorrect and 
that the plot was kabristan. He agreed 
with the finding of the. Munsif that the 
defendant: was still using and from time 
immemorial had used a part of the suit 
land for holding a market He accepted 
the evidence that there were pucca graves 
at three or four places in the disputed 
plot and that in the immediate vicinity 
of each of those pucca graves, burials had 
been made for many years past till now. 
He found that 

“the user of a portion of the disputed plot by the 
Musalmans as a graveyard was ancient, exclusive 
wa continuous and that with the owner's know- 
edge, 

and concluded that “the plaintiffs have 
acquired a customary right to bary 
the dead łn a portion of the disputed 
plot,” namely, the area “in and about the 
graves already existing and as near them 
as possible.” As a result he has given 
them a declaration of that right, Against 
this decision the defendant has appealed 
and the plaintiffs have preferred a cross- 
objection. 


The main points taken in the appeal 


of the defendant are that no such custo-: 


‘mary right- can in law be acquired in 
land owned by another; that the facts found 
‘do not warrant in law a finding of the 
‘existence of such a custom, and-that the 
‘judgment and decree are Vague and in- 
capable of execution for want of a finding 
‘as to the- situation and dimensions of the 
‘portion of the disputed land over which 
‘the plaintiffs had established their rights. 
The lower Qourt’s view that a customary 
right to bury the dead may exist appears 
to be supported by Mohidin v. Shivlingappa 
(1) but the correctness of that decision 
seems to be doubted hy Mookerjee, J. in 
Gopal Krishna v. Abdul Samad (2). But 
it is not necessary- here to decide whether 
as an abstract proposition of law such a 
Tight can be acquired in 


stated in the Bombay decision we are of 
opinion that the appeal must succeed on 
the second of the grounds above stated, 
The learned Judges of the Bombay High 


(1) 23 B 666;1 Bom, L R 170, 
a A IR 191 Ual, 569; 66 Ind. Cas. 640; 4 OL J 
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Court accepted it as a correct statement 
cf the law that 

“a Court should not decide that a local custom, 
such as that set up in this ‘case, exists unless the 
Oourt is satisfied of its reasonableness and its 
certainty as to extent and application.” 

Now in the present case on the Subordi- 
nate Judge's own finding the supposed 
custom seems lacking in certainty as to 
extent. All that he finds is that the cus‘o- 
mary right of burial exists over a portion 
of the disputed plot. He is unable to ascer- 
tain the limits of that portion. He arbitra 
rily defines the limits as being “in and 
about the graves already existing.” But he 
loses sight of the fact that within a big 
plot of 7.56 acres these graves lie in scat- 
tered places and not in one continuous 
block. He proceeded to fix the limits rely- 
ing on the case in Mohidin v. Shivlingappa 
(l). There, however, the finding of the 
Court below was that the right of burial 
existed “round atout the darga in the 
land in dispute.” It was on the basis 
of tbat finding that the High Oourt limited 
the right to “burying near the darga". 

his decision does not justify the course 
adopted by the learned Subordinate Judge 
‘in the present case. On the facts -as found 
by him, the extent of land over which tLe 
supposed customary right exists is uncer- 
tain, That being so, the custom is not 
‘established. ; 


It has also been argued before us that 
“the alleged custom is unreasonable as the 
plaintiffs’ own evidence shows that there 
ara four or five other graveyards in ‘the 
Village and the plot claimed is: of no. less 
than 74 acres, Apparently this contention 
“has some force, but it involves several 
questions of fact which were not raised in 
the Oourts below. Firstly, we do not 
know the extent of the village. Secondly, 
we have no idea of the Muhammadan 
poptlution of the village. Thirdly, the 
other gravéyards may have been intended 
for the use of the people of adjoining 
villages also. In the absence of any tinding 
on such question of fact, we cannot pro- 
nounce any opinion on the supposed unrea- 
sonableness of the custom. 


However, the appeal succeeds on the 
other ground already dealt with. It may 
be observed that as regards the graves and 
-chabuiras actually existing, Mr, Mullick for 
the appellants conceded that his client is 
not entitled to interfere with these; but 
there was no case made out of his having 
Attempted to do so and for any relief 
regarding -them along, the plaintifis have 
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no' cause of action, The decision of the 
Subordinate Judge is set aside and that of 
the Munsif restored, The cross-objection fails 
‘and is dismissed. In the circumstances 


parties will bear their own costs throughout. 
ta ' Appeal allowed. 


UU ey . 
hing, RANGOON HIGH COURT 
_ Civil Miscellaneous Appeal No, 81 of 1938. 
KAN May 3, 1939 
Rongrts, O. J. AND MAOENBY, J. 
“E, M. JOSEPH— APPELLANT 


ae VETSUS 

- ÓFFIOIAL ASSIGN EE— RESPONDENT 

* Tnsolvency—One of beneficiaries of trust becoming 
insolvent—Trustes paying such money to him as 
would have been payable to him in ordinary course, 
instead of to Oficial Assignee—He should be directed 
to refund money to Official Assignee, 

“ Where upon one of the beneficiaries of a fund 
becoming insolvent, the trustee instead of paying to 
the Official assignee from timeto time such moneys 
as would have been payable tothe insolvent and 
other beneficiaries in the ordi course in the 
case of the insolvent, to the Official Assignee, forms 
his own notions asto what the proper allowance 
might be and makes at the expense of the benefi- 
ciaries (including, himself) a series of payments 
of moneys which were fact due and pay- 
‘able to the Official Assignee in insolvency, to the 
insolvent, the trustee should be directed to refund 
to the Official Assignee the money so paid. In re 
Tyler, Ex parte the Official Receiver (1), distin- 
guished, 


*- O. Misc, A. against the order of the High 
Court, dated August 18, 1933. f 


s3 


Mr. N. M, Cowasjee, for the Appellant. 
ses Mr. E. C. V. Foucar, for the Respondent, 


““ Roberts, C.J.—Thisis an appeal from 
an order of Shaw, J., whereby the trustee of 
‘a fund, one E. M. Joseph, the beneficiaries 
of which were the several sons of J. I. 
‘Joseph (deceased), including one A. P. 
Joseph who has since become insolvent, was 
‘direeted to pay to the Official Assignee the 
um of Rs, 3,097-6-9 or so much of it as 
‘night-be payable by reason of the order of 
‘an Appellate Court which was presently 
“considering an appeal from an order by the 
‘Tearnéd Insolvency Judge, and whose judg- 
mentis contained in tne Civil Missellaneous 
‘Application No. 13 of 1938. It appears 
-that the trustee of this fund, instead of 
handing over from time to time such moneys 
-as would have been payableto the insole 
went and. other beneficiaries in the ordinary 
course.in the case of the insolvent to the 
-Official Assignee, in forming his own notions 
asto what the proper alowance might. be 
pnd in making, at the expense of the benofi- 
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ciaries (including, of course, himself} a 
series of payments of moneys which were in 
fact due and payable tothe Official Assig- 
nee in insolvency, followed an entirely er- 
roneous idea. The question whether the 
insolvent should have been permitted to 
Teceive the money for maintenance 
was before the High Oourt in two cases 
in July 1935 and in November of the same 
year, and both applications appear to have 
been rejected, Nevertheless, the trustee 
continued to make the payments (very 
small in amount, only Rs. 18 a week) for 
the maintenance of the insolvent, his wife 
and eight children, but nonetheless in 
clear contravention of the law. And having 
done so, the .position now is that the Official 
Assignee has applied for this money to 
be réfunded by the appellant and thé 
learned Judge cn the original side directed 
that that should be done but that the order 
to be drawn up should abide by the : deci- 
sion of the Appellate Court on the insol- 
vency matter. So faras that decision is 
concerned, itis only necessary to say that 
the Bench dismissed the application for 
allowance and directed an allowance under 
8 70, sub-cl. (2), Rangoon Insolvency Act, 
of Rs. 50a month subject to various condi- 
tions, It appears from the effect of the 
judgment that the insolvent was allowed 
not only Rs. 18 a week but the use of 
premises which resulted in a loss of Rs. 50 
-a month, which would otherwise have to be 
paid as rent to the trust estate. The insol- 
vent’s share of this loss would be Rs. 12-8-0. 
This we are told; has been calculated inthe 
claim together with the Rs. 18 which has 
-been formerly paid by the trustee to the in» 
-solyent instead of to the Official Assignee, , 
We have been referred by Mr, Oowasjee 
to the case in In re Tyler Ex parte the 
Official. Receiver (1), from which it is clear 
that an officer of the Court who stands by 
- whilst or who has constructive notice that, 
payments are being made which need nat 
be made by way of premiums in insurance 
during the pendency of a bankruptcy, 
cannot afterwards turn round, despite the 
fact that there will be no answer in law or 
„equity to his claim, and refuse the repay» 
ment of those sums by him, The learned 
Judges in that case all stressed the fact 
that the Court could not allow one of its 
officers to make aclaim which was founded 
upon the fact that they were taking undue 
advantage of one who had acted in ignor- 
ance of his right and permitted. him. to go 
| (1) (1907) 1-K B 865; 78 LJ K B541;597 P 
80; Lt Menson 78, 51 B J 2391; 233 T LRG. ıng 
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on doing so and aflerwards turning round 
by means of what Vaughan Williams, L, J, 
described asa “shabby trick” to try toget 
some benefit to the creditors tLereby. 

This case is quite unlike that case. It ie 
& casein which a trustee saw fit, out of 
motives of high-mindedness, benevolence and 
great charity, to indulge in the whim cf 
Practising those virtues not at his own :61- 
Penge but at the expense of others. Trat 
being so, the Official Assignee is clearly 
right in saying: “If you would be high- 
minded, benevolent and charitable, you 
must doso out of your own pocket and not 
out of the trust estate moneys.” That being 
80, there is no doubt that the order made by 
the learned Judge on the original side was 
right and it must be confirmed with costs, 
Advocate's fee six gold mohurs. 

Mackney, J.—I agree. 

D. Order confirmed. 


PATNA HIGH COURT 
Full Bench 
In the matier of Federal Court Appeals 
Nos. 10, 14 and 17 of 1939 
September 26, 1939 
_ Hageigs, O. J., FAZL ALL AND 
AGARWALA, Jd. 
Babu LAOHMESHWAR PRASAD 
SHUKUL AND OTAERS—APPSALLANT3S 
versus 
Babu GIRDHARI LAL OHAUDHURI 


AND OTHBES— RESPONDENTS 

“Federal Oourt Rules, O. IX, r. 1~High Oourt, 
if can, tn Federal Court appeals, extend time 
fred by O. XLV, r. 7, Cwil Procedure Oode, for 
depositing printing costs—Amendment of O. XLy, 
r. Tan 1920— R. 9 of Privy Oounctl Rules, sf gwes 
sower to High Court to extend time fixed by 
J. XLV, r. 7, ın Prwy Council appeals—" Date of 
lecres,” meaning of—Limttation Act (IX of 1908), 
nı 4—Appliabilaty to deposit of costs—General 
Jlauses Act (X of 1897), s. 10—‘ Office,” if in- 
dudes office.of Court—Deposit made on re-opening 
af Court after vacation, sf within time. 

Per Harries, O.J. and Fazl Als, J., Agarwala, J,,dis- 
enting. —What O. IX, r. 1 of the Federal Court Rules 
nesans 18 that O. XLV, Oivil P. O., as amended or 
nodified by any Order ın Uvunoil and in particular 
is modified and adapted by the Government of India 
Adaptation of Indian Laws) Order, 1937, shall 
yovern the procedure ın Federal Oourt appeals. 
4s O, XLYV,r. 7, Vivil P. O., has been modihed by 
Irder ın Oounou of February 9, 1920, Bo as to give 
ihe Court power to extend time to make a deposit 
a Privy Oouncil appeals, such power 18 also given 


œ the Uourt in relation to Federal Gourt appeals _ 


oy reason of O. IX, r. 1 of the Federal Uourt Rules. 
Rule 9 of Order in Uouncil of February 9, 1920, 
only empowers the Uourt to extend time when t 

Justice of the case requues it, and such power 
should be exercised with great caution and only 
where there are cogent reasons for doing so. In 
short, it 18 only where the justice of the case de- 
mands that the Uours should extend time that such 


18545 & 46 


` 
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extension should be given. The fact that the appel- 
lunt who wasa karta of the joint family had con- 
tracted small-pox which made him unable to deposit 
the money within period allowed by law is a 
Cogent reason for extending the time, The High 
Court is notclosed during the vacation, and the 
money can be deposited and, xf tendered, will be 
acoepted during vacation, Time, however, may be 
extended if failure to deposit printing costs is dus 
to the honest impression on the part of the appel- 
lant that if the money is dep sited on the opening 
day of the Court, it would be accepted as being 
within time as, this is not an ordinary case of ignor- 
ance of the law, but to a large extent mistake com- 
mitted dus to the failure of the Oourt in making 
he position clear., [p. 357, col. 2; p. 35%, col. 1; p. 339, 
col, 2.1 

Per Agarwala, J.—Neither para. 9 nor any of the 
other paragraphs ofthe Order-in-Oouncil of 1920, 
applies to appeals tothe Federal Gourt and, con- 
sequently, the High Oourt has no power to extend 
the time prescribed by O. XLV of the Oivil P. O., 
in em cuse of appeals to,the Federal Court. [p, 362, 
col, 2] 

The phrase “date of the decree” in O. XLV, 
r. 7), Oivul P. O., means the date which the decree 
bears or the date upon which judgment was pro- 
nounced. The starting point ot time therefore in 
O. XLV, r. 7, isthe date which the decree bears 
and not the date when the decree was actually 
signed. 

Obiter.—The meaning of O. XLV, r. 7 (1), Civil P. 
O., as 16 now stands, ig plain. An extension of 
time may be granted for deposit of printing charges 
after the expuy of 90 days upon cause being 
shown, but such extension of time cannot exceed 
60 days, and if this further period of 60 days haa 
elapsed, the Court has no power under the rule as 
it stands to grant further tıme. The words are, 
mandatory and limit the discretion of the Court. 
If the period of 90 days from the date of the decree 
has expired, the Court can at most grant a further 
extenvion of 60 days. Once that period has elapsed, 
the Court has no power as the rule stands, to grant 
any further, time. Rule 9 of the Privy Oouncil 
Rules, however, allows the Court either to cancel the 
certificate or make such other order as the justice 
of the case demands. The words usedin r.¥ are 
sufficiently wide to give the Oours power to extend 
time for making deposits of printing costs in proper 
cases 1n appeals to His Majesty im Oouncil bes 
yond the limits fixed by O. XLV, r.7, Uivil P. O, 
101 Ind. Oas. 555 (8), 177 Ind. Oas. 188 (9) and 181 
Ind. Oas, 378 (10), relied on. [p, 356, cols, 1 & 2.) 

(Uase-law referred to.] 

Per Agarwala, J.—An “ application,” in 8.4, Lim, 
Act means an application to the Court to take some 
step which the Oourt is empowered to take only 
on being requested to doso, such as execute & deo- 
Tee, set aside an execution sale, eto, When makiog 
a deposit of costs the appellant does not move the 
Oourt to do anything, Section 4, therefore, does not 
apply to deposit of costs. p. 36%, col, 2.) 

An acb directed or allowed to be done or taken in an 
office is used ın a, 10, General Olauses Act in con- 
tradistinclion toan act directed or allowed to be 
done or taken in a Uourt, and “ office" does nop 
here include the office ofa Oonrt, for, the office of 
the Oourt 1s merely the hand with which the Oourt 
performs some of its functions. Hence, the fact that 
the office of a Oourt remains open while ths Oourt 
itself is closed for judicial business will not deprive 
a litigant of the extended time for doing an act to 
which s. 10, General Olauses Act, applies. The High 
Court 1s closed for ordinary business during tue 
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annual vacation; Printin 


costs deposited on the 
day the Court-re-opena wi therefore, be within time 
under s. 10. 


71 Ind. Oas, 426 (18), relied on, [p. 363, 
col, 1.) 


-~ Mr. Te N. Sahai (in No. 10), Mr. Nitai 
Chandra Ghosh’ (in No. 14) and Messrs. S. 
K. Mitra and P. Jha (in No. 17), for the 
Appellanis. 

Mecers, Hasan Jan and P. N. Gour (in 
No. 10), Mr. T. N. Sahai (in No. 14) end 
Messrs. B. C. De and A.K. Mitra (in No. 17), 
for the Respondents, e 
. Harries, C. J—These are ibree applica- 
tions filed by the appellants in the three 
appeals praying that the amounts of print- 
ing costs in connection with these three 
appeals to the Federal Court be accepted 
and, if necessary, time for depositing the 
same be extended, The .facts of the three 
cases differ materially and will be cone 
sidered later. There was, however, consider- 
able delay in all three cazes in making the 
necessary deposits, and the first point 
which has to be determined is whether 
this Court can extend the time fixed by 
law for depositing these printing costs, 
If the Court has no such power, then it 
matters little what the ‘facts of any 
particular case may be if the -deposit hag 
not been made within the period stipulated, 
The three applications first came before a 
Bench of this Court, and having regard to 
the general importance of the question 
that Bench referred the’ ‘matter to a 
larger Bench. These applications accords 
ingly have -been. heard by this Full 
Bench. A right of- appeal to the Federal 
Court is given by s. 205, Government of 
India Act, 1935. That section is in tLege 
terme : - , 4 

“(1) An appeal shall lie to the Federal Court 


from any judgment, deoree or final order of a High 
Ooart ın British India, if the High Court certifies that 
the case involves a substantial question of law as to 
the interpretation of this Act or. 
Council made thereunder, and it shall be the duty 
of every High Oourt in Britiah India to consider in 
every onee whether or not any such question is 
involved and of its own motion to give or to withhold 
a certificate accordingly. 


(3) Where such a certificate is given, any party in 


the case may appeal to the Federal Court on the 
ground that any auch question as aforesaid has been 
wrongly decided, and on any ground on which that 
party cculd have appealed without special leave to 
His Majesty in Council if no such certificate had been 
given, and, within the leave of the Federal Oouit, on 
any..other. ground, and no direct appeal shall lio to 


His Majesty in Council, either with or without special - 


leave,” 
-In all these cases certificates were given 
by this Court that the cases involved a 


substantial question of law as to the intere ` 


pretation of the Government ‘of India Act, 


And such isthe sole ground of appeal in ` 
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each case. -The Federal Oourt have drafted 
Tules governing the procedure to be followed 
in appeals to that Court. Order IX of these 
rules makes O. XLV, Oivil P, O» appli- 
cable to appeals to the Federal “Court 
with certain modifications. Order IX is in 
these terms: me a 

“l. Whee a certificate has been given under 
a 205 (1) of the Act, the provisions of O. XLV ofthe 
Code, as modified and adapted by the Govt; 
of India (Adaptation of Indian Laws) Order, 1937 
shall apply in relation to appeals to the Federal 
Oourt y < Oh ese 

2. Subject to the provisions of ss. 4 and 12 
Lim. Act, 1908, applications under r.3 of the said. 
O. XLV, shall be presented within ninety daye from 
the date of the signing of the decree or order appealed 
f LAJ al i AcE 


The Goyt. of India (Adaptation of Indian 
Laws) Order, 1937, adds’ -a rule No.17 
toO. XLV, Civil P.O., and makes some 
other slight amendments to that order. 
This Rule No. 17 which is added: to 
O. XLV, Oivil P. O., isin these terms: ` 

“Wheiea certificate has been given under s.,205 
(1), Govt. of - India Act, 1935, the provisions of 
this Order sball apply. in relation to appeals to the 
Federal Court as they apply in relation to appesla 
to His Majesty in Oouncil and references in this 


-Order to His Majesty in Council and toany Order of 


His Majesty in Uouncil shall be construed as refer- 
anes to the Federal Court and the rules of the Federal 

ourt : 

Provided that , : 

(a) R. 3 of this Order shall have effect as if ab the 
end of sub-r. (1)- thereof there were inserted’ the 
words ‘apart from any question of law as to.the 
interpretation of the Govt. of India Act, 1935, 
or any Order in Council made thereunder ; (b) where 
the only ground of appeal stated in the petition is 
that any question of law as to the interpretation 
of the Govt. of India Act, 1935, or any Order in 


Council made thereunder has been wrongly decided, : 


the petition need not pray for such a Certificate as 
is mentioned in r. 3, and the like proceedings shall 


be had thereon as if such a certificate had been given - 


except that no security shall be required for the 
costs of the respondent,” 

The Govt. of India (Adaptation of 
Indian Laws) Order, 1937, makes- only 
formal amendments to the wording of 
O. XLV, rT. 7, Civil P. O. which deals with 


time fot making deposits of, printing costs. 


The material portion of 
follows: ht vitae 

“(1) Where the certificate is granted, the applicant 
shall within ninety dsys or such further period 
not exceeding sixty days, as the Court may, upon 
cause shown allow frem the date of the- decree 
complained of, or within six weeks from ‘the 
date of the grant of the certificate, whichever 
is the later date.... (b) deposit the amount required 
to defiay the expense of translating, transc1ibing, 
indexing and transmitting to His Majesty in 


that rule reads: as 


Council a correct copy of the whole 1ecord of the- 


SUit ms woe $ ž 
The words “His Majesty in Council" 
must be read as Federal Court. In cases 


where the only ground of -appeal taken ig. 
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that a question of law on the interpreta- 
tion of the Govt, of India Act has been 
wrongly decided, the word “certificate” in 
relation to Federal Court appeals must 
mean the certificate granted under s, 205 
(1); Govt. of India Act. In such cases 
no certificate such as that contem- 
Plated by O XLV, r. 8, is necessary by 
reason of proviso (b) of r. 17 which has been 
added to O. XLV, Civil P. C. by the 
Govt. of India (Adaptation of Indian 
Laws) Order, 1937. It will be seen from 
the terms of O. XLV, r. 7 that printing 
costs in Privy Oouncil appeals had to be 
deposited within 90 days of the date of the 
decree or within a further period of 60 
days if so allowed by the Court or within 
six weeks from the date of the certificate 
whichever was the later date. In all three 
cases now before the Court, the money was 
tendered after the expiration of 150 days 
from the date of the decree and long after 
the expiration of six weeks from the date 
of certificate. It has been held repeatedly 
that “the date of the decree” in this rule 
means the date when judgment was 
actually: pronounced, because that latter 
date isthe date which the decree bears: 
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that which has been placed by all the 
Oourts in India inthe past. The phrase 
“date of the decree’ inO. XLY,r.7 (1), 
Vivil P. O. means the date which the decree 
bears or the date up-n which judgment was 
pronounced, Whethér the words “date 
of signing of the decree” appearing in 
O. IX, r. 2 of thea Federal Court 
Rules mean something different from 
tLe date of the decree is a difficult 
question; but the point does not arise in 
this case, and it is therefore unnecessary 
for me to offer any opinion upon the ques- 
tion. It is sufficient to say that the starting 
point of time in O. XLV, r. 7, Oivil P. 0O., 
is undoubtedly the date which the decree 
bears and not the date when tha decree 
was actually signed. As I have previously 
stated, in all these cases no money was 
tendered for printing cosis within 90 days 
of the date of the decree, and no applica 
tion was made in any of the cases to extend 
the time after the expiration of the 90 days. 
In fact, more than 60 days had elapsed 
after the expiration of the period of 90 days 
from the date of the judgments before any 
of these applications were made. In these 
circumstances, has the Oourt any power 


see Harendra Lal Roy v. Hart Dasi Debi (1) “further to extend the time for the deposit 


following a decision of their Lordships of 
the Privy Council in Owners of the Ship 

Brenhilda” v. British India Steam 
Navigation Co. (2). 

It was contended by the applicants, how- 
ever, that a different meaning should be 
given to the phrase “date of the decree” in 
this rule as applicable to Federal Court 
appeals, Order [X,r. 2 of the Federal 
Court Rules deals with applications to this 
Court in Federal Court matters under 
O. XLV, r. 2, that is applications similar 
to applications for leave to appeal to His 
Majesty in Council. In this Rule of the 
Federal Court Rules itis stated that such 
applications are to be made within 9U days 
from the date of the signing of the decree 
or order appealed from, [t was therefore 
contended that the starting point from 
which time ranin such spplicaticns was 
the date when the decree was actually 

. Bigned and not the date upon which the 
judgment was pronounced. There is a 
clear difference in the wording of O. XLV, 
-r.7 (1), Oivil P. O. and O, LX, r.2 of the 
Federal Oourt Rules. ‘he words in 
O. XLV, r. 7, Oil P. U., are, however, clear 
andit is not open to this Court to place 
any other construction upon them than 
(1) 14 O W N 420; 5 Ind, Oas, 844, 
(2) 7 O 547; 8 IA 159; 4 Sar, 236 (PO), 


of such printing costs ? 

“Ib was contended on behalf of the applic- 
ants that the words “within 90 days cr 
such further ‘period not exceeding 60 days 
as the Court may upon cause shown allow 
from the date of the decree complained of" 
are directory and not mandatory, It is said 
that normally the deposit should be made 
within such period but the discretion of the 
Oourt is not limited, and the period could 
be extended in proper cases. Order XLV, 
r. 7 (1), Oivi P. O, was amended by 
Act VI of 1920. Previous to the amende 
ment the deposit for printing costs had to 
be made within six months from the date of 
the decree or within six weeks from the date 
of the grant of certificate whichever was 
the later date. By the amending Act of 
1920 the words ‘within 90 days or such 
further period not exceeding 60 days as the 
Oourt may upon cause showa allow” were 
substituted for the words “within six 
months.” Their Lordships of the Privy 
Oouncil in Burjore v. Bhagana (3) held 
that tne words “withia six months” were 
directory and not mandatory, and the Oourt 
could allow further time to deposit printing 
costs in exceptional cases where there 
were cogent reasons for so doing, It is 


(2) 10 O 557; 11 IA 7;4 Bar, 498; 8 Ind, Jur. 216 
(P 0). 
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argued that the amendment merely amounts 
to substituting words which are directory 
only for words which had been previously 
held to be only directory. In my view the 
meaning of O. XLV, r.7 (1), Civil P. O., 
as it now stands, is plain. An extension 
of time may be granted for depcsit of 
printing charges aiter the expiry of 90 days 
upcn cause being shown, but such extension 
of time cannot exceed 60 days, and if this 
further period of tO days has elapsed, the 
Oourt has no power under the rule as it 
stands to grant further time. The words 
are, in my view, mandatory and limit the 
discietion of the Court. If the period of 
$0 days from the date of the decree has 
expired, the Ocurt can at most grant a 
further extension of 69 days. Once that 
period has elapsed, the Court has no power 
as the rule stands to grant any further 
time, 

The matter, however, does not rest there 
as far as appeals to His Majesty in Oouncil 
are concerned. On February 9, 1920, the 
date upon which the amendment of O. XLV, 
r 7 O) to which I have referred, took 
effect, His Majesty in Council issued an 
order rescinding previous rules, orders and 
regulations relating to appeals to His 
Majesty. in Oouncil and substituting for 
them other rules regulating the mode, form 
and. time of such appeals, By the terms of 
this order in Oouncil of February 9, 1920, 
all Courts in India are bound to, observe 
the rules therein contained. Rule 9 of this 
order in Qouncil of February 9, 1920, reads 
as follows : ) 

“Where an appellant, having obtained a certifi- 
cate fòr the admission of appeal, fails to furnish 
the security or make the deposit required (or apply 
with. due diligence to the Qourt for an order 
admitting the appeal), the Court may, on ita own 
motion or on an application in that behalf made 
by the respondent, cancel the certificate for the 
admission of the appeal, and may give such direc- 
tions as to the costs of the appeal and the security 
entered into by the appellant as the Court s 
think fit, or make such further or other order in 
the premises as, ın the opinion of the Court, the 
justice of the case requires,” 


‘In appeals to His Majesty in Council 
. Tule empowers Oourts in India to 
cancel, certificates already given in certain 
cases. It is to be observed that no such 
power was given to the Courts under 
O. XLV, Civil P.O. This rule does not 
compel Courts, to cancel certificates in case 
of failure to make deposits of printing costs. 
The words used are “may cancel” and not 
“shall cancel.” In such cases if the, Oourt 
does not cancel the certificate, it may make 
such ‘other order, as, in the opinion of the 
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Court, the justice of the case requires It was 
strcnogly urged on behalf ofthe applicants 
that this rule gives the QOourt in Privy 
Council matters a power in proper c.ses to 
extend time before making a deposit, 
of printing cosis beyond the limit fixed by 
O XLY, r. 7 (1) and in my view this con- 
tention is well-founded. Rule 9 of the Privy 
Council Rules allows the Court either to 
cancel the certificate or make such other 
order as the justice of the case demands. 
It appears to me that the framers of this 
rule contemplated that the justice of the 
case might require a further extension of. 
time, and that being sc, the Court was, 
expressly granted the power to grant such 
extension in spite of the mandatory words 
contained in O. XLV, r, 7, Civil P.O. The: 
words used in r. 9 are sufficiently wide to 
give the Ccurt power to extend time for 
making deposits of printing costs in proper 
cases beyond the limits fixed by O. XL, 
r. 7, Civil P.O. It must be remembered 
that s. 112, Oivil P. O., contemplates a. 
possible conflict between the rules contained, 
in the Code and the rules framed by His 
Majesty in Council. That section expressly. 
enacts that z 

“nothing contained in the Code shall be deemed to 
interfere with any rales made by the Judicial 
Committee of the Privy Council, and for the time 
being in force, for the presentation of appeals to 


His Majesty in Oounoil, or their conduct before 
the said Judicial Committee,” 


In other words, if there is a conflict be- 
tween the rules contained in the Code and. 
the rules issued by His Majesty in Ocunceil, 
the latter will prevail. In my view theres 
fore the Court has power in proper cases in 
appeals to His Majesty in Council to extend, 
time for making deposits of printing costs 
beyond the limits fixed by the Oode. There 
has been eccnsiderable conflict of judicial 
opinion upon this point. Benches of ihis 
Court in Ramani Ranjan Bilas Upadhya v. 
Durga Dutt (4) and Kamala Kanta Singh - 
v. Bindhumukht Dassi (5) have held that’ 


-the Court has no power to exiend time for 


the deposit of printing costs beyond the 
limits fixed by O. XLV, r. 7, Civil P. O.: 
It would appear, however, that the Benches. 
did not consider the effect of r. 9 of the 
Order-in:Council dated February 9, 1920, ` 
and dealt with the matter as if it was 
entirely governed by the provision of _ 
0. XLV, x. 7, Civil P.O. In Govind Narain 
Singh v. Shamlal Singh (6) Rankin, O. J. 
(1) 9 PL T 805; 105 Ind, Oas, 585; A IR 1997 
at. 
(5) A IR 1929 Pat. 431; 133 Ind, Oas. 769; Ind} 


Rul. (1980) Pat, 369, 
(6) 39 OW N OSL, 


1940 


and Ghose, J. of the Oaleutta High Court 
held that O. XLV, r. 7, Oivil P.0,, and 
`r. 9 of the Privy Council Rules, 1920, did 
not give the Court power to extend time 
beyond the limits defined in O. XLV,r. 7, 
Civil P.O, and a similar view was ex- 
pressed by the Lahore High Court in Munna 
Lal v. Gajraj Singh (7). On the other hand 
the High Courts of Bombay, Madras ‘an 

Allahabad have taken a differant view. In 
Nilkanth Balwant v. Sachidanand Vidya 
Narshimha (8) a Full Bench held that the 
effect of r. 9 of the Order-in-Council, 1920, 
was to give power to the Court in proper 
cases to extend the time beyond the limits 
fixed by the Gode. A similar view was 
expressed by a Madras Full Bench in 
Mathukumalli Ramayya Vv. Vuppalapathi 
- Lakshmayya (9) and by a Full Bench 
ef five Judges cf the Allahabad High 
Court in Bishnath Singh v, Court of Wards 


Estate of Sri Ram Chandra (10). This latter - 


case overruled the earlier Full Bench case 
in Bahadur Lal v. Judges of the High 
Court, Allahabad (11) in which it was held, 
Niamatullah, J, dissenting, that r. 9 of the 
Orderin-Oouncil of 1920 gave the Court no 
‘discretion to extend time beyond the limits 
‘fixed by O. XLV, r. 7, Civil P.O. I res 
pectfully agree with the views expressed 
by the learned Judges in the Bombay, 
Madras ‘arid Allahabad Full Bench cases, 
and I am of opinion that in Privy Council. 
appeals this Court has power in proper 
cases to extend time for making deposit of 


printing costs beyond the limits fixed by’ 


O. XLV, r. 7, Civil P. O. 

The nert question to be determined is 
whethér this power is given to the Courts 
in proceedings relating to appeals to the 
Federal Court. As I have stated previously, 
O. IX, r. 1 of the Federal Court Rules 
provides that 

; rovisions of O. XLV of the Code, as 
modified and adapted by the Govt. of India 
(Adaptation of Indian Laws} Order, 1937, ehall apply 

relation to appeals to the Federal Oourt.” 

The word “Oode” is defined in the Federal 
Court Rules in O. I, r. 2. The definition is 
as follows : 

“In these rules, unless the context otherwise 


9 A IR1935 Lah, 733; 159 Ind. Oas. 232; 8 R L 


36 : 
8) 5L B 430; 101 Ind Oas. 555; AIR 1927 Bom. 
217; 29 Bom. L R 352 (F B). 
(9) IL R (1938) Mad, 1007: 177 Ind. Oas 188; A I 
' R 1938 Mad. 796; (1938) M W N678; 48L W 35; 
(1938) 2 M L J128; 11 R M 276 (F B). 
(10) A IR 1939'All. 299; 181 Ind. Oas. 378;I L R 
1939} All, 549; (1939) A L J 70; 11 R` A560; 1939 
N $68; 1939 O L R 291 (F B). 
(11) 55 A 433; 143 Ind. Oas. 559; AIR 1933 All, 
241; (1933) AL J 307; Ind. Rul. (1938) All, 390. 
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Uleg suseso. ‘Oode’ means- the Oivil P. O., 
1908, as amended or- modified by any order in 
Council or by or under any Central Act" 

Rule 9 of the Orderin-Oouncil’ of 
February 9, 1920 does, in my view, modify 
O. XLV, r. 7, Civil P. O., because'it em- 
powers the Court in proper'cases to grant 
further time to deposit printing costs, though 
such power is expressly confined within 


' certain limits in O. XLV, r.7. IfO. XLV, 


r. 7, as modified by r. 9 of the Order- 
in-Oouncil of February 9, 1920, is to apply 
to Federal Court appeals, then this: Court 
lids power in própər cases to extend the 
time for depositing printing costs in 
Federal Court appeals. If has been con- 
tended, however, that O. IX, r. 1 of the 
Fedéral Court Rules only contemplates one 
modification of O. KLV of the Oode, that 
is the modification made by the Govt. 
of India (Adaptation of Indian Laws) 
Order, 1937, and that being so, ‘it is urged 
that the context requires that the word 
“Gode” appearing in O. IX, r. 1 of the 
Federal Oourt Rules should be read as the 
Civil P. O., 1908, and not as the Oivil 
P. O., 19808 as amended or -modified by 
any Oftder-in-Oouncil. In short, it is 
urged that as one modification. only is 
mentioned, all other modifications of the 
Code previously made by Orders-in:Oouncil 
must be disregarded. If other modifications 
of the Code were contemplated by the 
framera of the Federal Oourt Rales’, it is 
contended that it would have been sufi- 
cient to say in O. IX, r. 1 that “the 
provisions of O. XuV of the Oode shall 
apply in relation to appeals to Federal 
Court” as by the definition of the word 
“Gode” means the Civil P. O., 1903, as 
amended or modified by any Order in- 
Council which would include the Govt. 
of Indian Laws) 
Order, 1937. 


In my view the word “Oode” in O. IX, 


_t. 1 of the Federal Oourt Rules mast be 


given the meaning given to that word in 
the definition contained in the Rules. There 
is nothing in the terms of O. IX, r. 1 of the 
Federal Court Rules which demands that 
the word ‘Code should be given any 
meaning other than the meaning given in 
the definition. In my judgment what O. IX, 
r. 1 of the Federal Oourt Rules means is 
that O. XLV, Oivil P. O. as amended or 
modified by any Order-in-Council and in 
particular as moditied and adapted 
by the Govt, of India (Adaptation of 


‘Indian Laws) Order, 1937, shall govern the 


procedure in Federal Oourt appeals. 


‘ 


‘ Burjore v: Bhagana(3) a case on O. XLV, 
-` "1920, their Lordships of the Privy Oouncil ° 


mae 


“558 


. 0, XLV, r. 7, Civil P. O. has been modified 
by Order-in-Council of February 9, 1920, 
580 Ab to give the Court power to extend 
‘time. to make a deposit in Privy Council 
‘appeals, such power is ‘aleo given to the 
Court in relaticn to Federal Court appeals 
“by. reason of O. IX, r: 1 of the Federal Court 
- Rules. To hold otherwise would be to 
deprive an appellant to the Federal Oourt 
of-a. right- which he undoubtedly has in 


‘ connection with appeals to His Majesty in ° 
Council. It is to be observed that r. 9 of 


Order-in-Council of February 9, 1920, 
-only empowers the Court to éxtend time 
when the justice of the case requires’ it 
-and it is clear that this power should 
‘only be exercised in excepticnal cases. In 


T. 7, Civil P. O., before the amendment of 


‘ held that time should not be extended beyond 


~ Bir months unless there were cogent reasons 


2 


-for doing s0,.and this has been emphasized 


in the Full Bench cases of Bombay, Madras ` 


and Allahabad, to which I have referred. 
All the Courts’ which have held that a 
Court has power to extend the time to make 
- @ deposit in Privy Council appeals, have 


- also held ‘that such power shculd be ex- 


ercised with great caution and only where 
there are- cogent reasons for doing so, In 
- shert, it.is only where the justice of the 


_ case demands that the Court should extend 


‘time that such extension should be given. 
-It will: be therefore necessary to consider 


- the particular facts of each cf these cases 


> to see whether such cogent reasons exist 
which demand that the Court should 
exercise its discretion in: favour of the 


`` appellants and extend time for making the 


- deposit of printing costs. 


K 


“Federal Court Appeal Nc.10 of 1939.— 
The facts in the application in Federal 
Code Appeal No. 10 of 1939 can be shortly 
stated. as followa:—This Oourt delivered 
judgment on December 19, 1938, and grant- 


_ ed a certificate that the case involved -a ’ 
substantial question of 


law as to the 
_interpretation of the Government of India 
_ Act. On March 13, 1939, the decree of the 
High Court was actually signed and on 
.March 27, 1939, the appellants made an 
applicaticn to this Court under “O. XLV, 
r. 2, Civil P. O. On April 12, 1939, notice 
was served upon the appellants by this 
Court of the amount of the deposit necessary 
_for printing ccsts. The appellants did not 
deposit the money,and onJuly 31, 1939, 


, the office placed the matter before a Bench 


‘for orders. On Seplember 1, 1939, the 
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appellants filéd an application in this Gouri 


_intimatiog that he was then’ in a position 


to pay the money and that time for:ac- 
ceptance of the same should be extended, 
and this is the application now before the 
Court, The date of the decree and certificate 
is December 19, 1938, and the applicants 
should have deposited this sum within 
90 days of December 19, 193%. “The 
90 days expired on March 28, and: no 
application was made to the Court to extend 
the time. The further pericd of 60 days 


‘ expired on May 27, and no applicaticn of 


any kind was made until September- 1, 
and no: explanation has been given: for 
the delay beyond a vague statement that 
there'was difficulty in obtaining the money. 
The amount involved was Re. 2538-3-0 and 
in my view, there are no cogent reasons 
in this case why the Court should exercise 
its discretion and extend the time, There 
has been great delay andin my view, the 
application to extend time for making. the 
deposit should be rejected. i 
Federal Court Appeal No. 14 of ,1989.— 
In this case judgment of the High Court 
was delivered on January 23, 1939, and a 
certificate given under s- 205 (1), Govt. 
of India Act, 1935, On March 13, 1939, 
the decree was signed and on April 
21, 1939, the appéllants filed a petition 
in this Court under O. XLV, r. 2, Civil P.’O, 
On May 11, 1939, this appeal was con- 
solidated with another appeal (Federal 
Court Appeal No. 13 of 1939) and an order 
was made apportioning the costs, On May 
11, 1939, the office served an estimate {of 
the printing costs upon the appellants 
and that estimate was for Rs. 93-3-0. On 
July 24, 1939, which was the opening day 
of the Court after the long vacation, this 
money was tendered but was refused by.the 
Court as the tender was out of time. „Qn 
July 25, 1939, the appellants filed- this 
application praying for extension of time to 
deposit the money if such extension- was 
necessary. ; Ta ae 
According to the appellants, appellant 
No. 1 contracted small-pox shortly. ‘after 
May 11, 1939, and was seriously ill for a 
considerable time. Appellant No. 2 who is 
the son of appellant No. 1 attained majority 
shortly before May 11, 1939, and it is said 
that he had to attend on his father and 
further that he was ignorant of matters 
connected with the limitation. Further, it is 
said that after the attack of small-pox 
appellant No, 1 developed a scrotal tumour 
which incapacitated him for some. time. 
For these reasons it is said that the appel- 


1940 


, lants were unable to come to Patna and 
lnstruct lawyers to make the deposit before 
July 24, 1939; more than 150 (one hundred 
and fifty) days elapsed from the date of 


the decree, but, in my view; there are. 
cogent reasons in this case why time should - 


be extended. The facts mentioned by the 
appellants have been verified by affidavit, 
and it isto be noted that these facts are 
not contradicted by the respondents. If 
appellant No, 1 who wasthe karta of the 
family was incapacitated by amall-pox, then 
there was good reason why the money was 
not paid within the period allowed by law. 
here seems to be no reason to doubt 
that appellant No. 2 was too inexperienced 
to'take any steps to make the deposit or to 
apply for an extension of time. For these 
` Yeasons I would extend the time for making 
- the deposit and direct that the money 
` tendered on July 24, 1939, be accepted. 
_ Federal Court Appeal No. 17 of 1939.— 
In this case the judgment of the High Oourt 
was delivered on January 17, 1939, and a 
certificate given under s. 205 (1), Govt. 
of India Act, 1935, The decree was 
signed on February 13, 1939, and on May 
11,. 1939, the appellants filed a petition 
. under O. XLV, r. 2, Civil P. O. The High 
Court vacation was from May 12, 1939, 
to July 23,1939. On May 29, 1939, notice 
of the amount of printing costs, namely 
, Rs. 210, was served upon the appellants, 
and on July 24, 1939 (that is, on the 
opening day of the Oourt after the vacation) 


the money was tendered and accepted by ` 


the learned Registrar subject to any orders 
‘passed by a Bench of the Court, One 
hundred and fifty days expired on June 
. 16, 1939, that is during the - vacation, and 
it was urged on behalf of the appellants 


- that as the Court was closed, they could not. 


make a deposit until the opening day of the 
Court, 

In my judgment this Court is not closed 

during thevacation,and the money can be 


‘deposited and, if tendered, will be accepted, ; 


It will be observed that the notice of the 
amount of printing costs was actually sent 
by the office on May 29, 1939, and that 
was during the vacation. It has been 
expressly decided in this Court in Jat 
, Kissen Vv. Baijnath Ram Marwari (12) that 
a deposit for printing costs may be made 
. when the Court is not sitting but when the 
| Office is open. I am satisfied, however, that 
there has been considerable misunder- 
standing as to what business the office of this 


- (12) 8 P L T 779; 108Ind. Oas, 213; ATR 1997 
Pat. 833, — , f 
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Court transacts during the vacation;- In 
Anand Ram v. Ramghulam Sahu (13)- the 
question arosa as. to whether appeals 
could be filed during the vacation, and 
certain correspondence is referred to 
in that report from which it is clear 
that the position with regard to this 
office during the vacation was far from 
clear, Iam satisfied that there ia consider- 
able confusion even to-day, as no orders 
have been issued as to what the Oourt will 
or will not do during the vacation, The 
appellants in this case state that they were 
under the impression that if the money 
was deposited on the opening day of the 
Court, namely July 24, 1939, it would be 
accepted as being within time. Such has 
been the view of a large number of litio 
gants, and they are not entirely to blame for 
such a view. The matter has not been 
made clear in the past, and that being so, I 
am quite prepared to believe that the ap- 
pellants honestly believed that they could 
deposit this money on the opening day of 
the Court. This is not an ordinary case 
of ignorance of the law, and to a large 
extent, the mistake committed by the appli- 
cants was due to the failure of the Court in 
making the position clear. That being go, 
I am prepared to hold that there are 
cogent reasons: in this case for extending 
the time for making a deposit, and accord- 
ingly I would direct the office to accept the 
deposit which was tendered on July 24, 
1939. ; 

F'or the reasons which I have given, I 
would therefore refuse to extend the time 
in Federal Court Appeal No, 10 ‘of 1939 and 
dismiss the application. I would, however, 
extend the timein Federal Oourt Appeals 
Nos 14 and 17 of 1939 and direct the office 
to accept the money tendered. In all the 
circumstances, I would make no order as to 
costs of these applications. 


Fazi All, J.—I agree. 


Agarwala, J.—I agree tothe order pro- 
posed. As, however, the reasons for my con- 
clusion differ widely from those of my 
Lord the Chief Justice, I propose to state 
them in detail and to analyze the law 
bearing on the question at issus. The ordi- 
mary appellate jurisdiction of the Federal 
Court is described in s. 205, Govt. of 
India Act, 1935, and the Federal Legisla- 
ture has been empowered to enlarge this 
jurisdiction by s. 206 Section 205 (1) gives 
a right of appeal to the Federal Court from 


(18) 2 Pot. 264; 71 Ind. Oas, 428; A IR 1933 Pat, 
150; 3 PL T 820. 
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any judgment, decree or final order ofa 
High Court in British India, if the High 
‘Court certifies that the case involves a 
substantial question of law as to the inter- 
pretation of the Act or any Order-ixe 
Council made thereunder, and casts upon 
. the High ‘Court the duty to consider, in 
- every case, whether or not such a questicn 
is.involved, and of its own moticn to give 
or withhold a certificate accordingly. Where 
. & certificate Is givén, any party in the case 
“may appeal to the Federal Court, (1) on the 
. ground that.any question as to the inter 
pretation of the Govt, of India Act or 
of an Order-in-Oouncil made ttereucder 
has been. wrongly decided ; (2) on any 
. ground on which that party could have 
- appealed to Hig Majesty in Oouncil if no 
such Certificate bas been given; and (3) with 
the 'eave of the Federal Court, on any other 
ground ; [s. 205 (2).] . 

By the Govt. of India (Adaptation of 
Indian Laws) Order, 1937, s. 111-A has 
been added to the Code and by it es. 109, 
110 and 111 of the Code have been declared 
to apply to appeals to the Federal Ccurt as 
they apply in relaticn to appeals to his 
Majesty in Oounci], provided that 

(a) so much of the eaid sections as delimits the 
cuses in which an appeal will lie shall be construed 
_ as delimiting the cases in which an appeal will lie 
thout the leave of the Federal Court otherwise 
_ than on the ground that a substantial question of law 
as to the interpretation of the said Act, or any 
Ora ir Gounet made thereunder, has been wrongly 

“(b) in determining under cL (c) of s. 109 whether 
the case is a fit one for appeal, and, under s. 110 
whether the appeal involves a substantial uestion of 
law any question as to the interpretation of the said 
‘Act, or any Order-in-Oouncil made thereunder shall 
- be left out of account," 


As to the procedure in appeals to the 
< -Federal Court, none of the provisions of the 
‘QOivil P. O. apply to any proceed- 
ings in the Federal Court unless expressly 
incorporated in the Rules of the Federal 
Oouit (O. XI, r. 5). The procedure in the 
Federal Court in relation to appeals from 
that Court to His Majesty in Council is pres- 
cribed by O. XXXII of these Rules which 
applies the piovisions of ©. XLV of the 
Code, with certain modifications. Bo far as 
appeals from tke High Uourts to the 
Federal Oourt are concerned, O. IX, r. 1, 
provides: 
. “Where a certificate has been given under s. 205 
(1) of the Act, the provisions of O, XLV of the 
Code, aa modified and adopted by the Govt. of 
India (Adaptation of Indien Laws) Order, 1987 


shall apply in relation to appeals to the Federal 
_ Oourt. 


_ The only alteration in O. XLV of the 
Oode effected by the Adaptation of Laws 
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Order, so far as appeals tothe Federal Court 
are concerned, is the addition of r. 17 which 
is in these terms : : 

“17, Where 8 cartificate has been given onder 
8.203 (1), Govt. of India Aot, 1935, the provisions 
of this Order i e O. XLV of the Code.) shall 
apply in relation to appeals to the Federal Oourt as 
they apply in relation to appeals to His Majesty in 
Oouncil and reference in this Order to His Majesty in 
Council and to any Order of His Majesty in Oouncil 
shall ba construed as references to the Federal Court 
and therules of the Federal Court.” 

Provided that : 

“(a) Rule 3 of this Order shall have effect as if at 
the end of sub-r. (1) thereof there were inserted the 
words apart from any question of law as to the inter- 
pretation of the Govt. of India Act, 1935,.or any 
Order-in-Council made thereunder; 

(b) where the only ground of appeal stated in the 
petition is that any question of law as to the inter- 
pretation of the Govt. of India Act, 1935, or any 
Order-in-Council made thereunder has been wrongl 
decided, the petition need not pray for such a cant. 
ficate as is mentioned in r. 3, and the like proceedings 
shall be had thereon as if such a certificate had been 
given except that no security shall be required for the 
costa of the respondent.” 


Rule 2 of O. XLV of the Code provides : 

“Whoever desires to appeal to His Majesty in 
Council shall apply by petition to the Oourt w. 
decree is complained of.” 

Rule 3 (1) requires the petition to, (1) 
state the grounds of appeal, and (2) pray 
for a certificate either: (a) that as regards 
amount or value and nature, the case ful- 
fils the requirements of s. 110, or (b) that 
it is otherwise a fit one for appeal to the 
Federal Court. Rule 3 (1) is to be read as if, 
at the end of it, there were inserted the 
words “apart from any question of law as 
to the interpretation of the Govt.-of India 
Act, 1935, or any Order-in-Council made 
thereunder : " [Proviso (a) to r. 17]. 

And where such a question is the only 
one to be raised in the appeal, (¢) it is not 
necessary to pray for the certificate referred 
to in r. 3 (1), and (it) the appellant is not 
required to furnish security for the respons 
dent’s costs : |Proviso (b) to r. 17]. 

In cases in which the certificate mene 
tioned in r. 3 (1) is required, and is refused, 
the petition for leave to appeal must be 
dismissed :|r. 6]. Where the certificate is 
granted, the applicant is required to (4) fur- 
nish security, and (tt) deposit the amount 
required for certain expenses :, [r.7 (1).] 

THe security must be furnished and the 
deposit made within : (a) 80 days (or such 
farther period, not exceeding 60 days, as 
the. Oourt may upon cause shown allow) 
from the date of the decree complained of, 
(b) or within 6 weeks from the date of the 
grant of the certificate, whichever is the 
later date : [r. 7 (1).] - 


1940 


A question has been raised whether “the 
date of the decree” referred toin r. 7 (1) is 
the date on which the decree is actually 
signed or the date which the decree bears, 
The decrees in these present cases being 
decrees of the High Court to which 

“the Civil P. O. applies bear date the 
day on which the judgments were pro- 
nounced, as required by O, XX,r. 7 of the 

. Code. It may be contended that if the 
Federal Court Rules had intended to pro- 
‘vide that limitation should run from the 
date on which the decree was actually 
signed, they would have said so, as in O. IX, 

` r. 2 which deals with limitation for an ape 
plication under O, XLV, r. 2, and provides 
that the pericd shall run from the date of 
signing the decree or order appealed from, 
In the present cases this pointis not of any 
importance because whether the period of 
limitation for making the deposits required 
by r. 7. (1) be reckoned from the date which 
- the decrees bear or from the date on which 
they were signed, the deposits were beyond 
the pericd prescribed by that Rule. Nor 
are we concerned with tbe alternative 
pericd, vig. six weeks from the date of the 

certificate, as no certificate under r. 3 (1) 

was required or granted, Section 205 

0) Govt. of India Act, 1935, and 
. XLV, r. 17, proviso (b) of the Code, 
introduced by the Adaptation of Laws 
Order, having made it quite clear that when 
the only ground of appeal is that a question 
of law as tothe interpretation of the Act or 
any Order-in:Council made thereunder has 
been wrongly decided, the aggrieved party, 
in sucha case, has an unrestricted right 
of appeal which is not dependent on the 
grant of a certificate under O. XLV, r. 3. 

In all these three cases the only ground 
of appeal is that a question of law as to 
the interpretation of the Act has been 
wrongly decided, and in each case “‘the date 
of the decree” is March 13, 1938, which 
was the date on which judgment was deli- 
vered in each of the cases, although in the 
case of Appeal No. 10 the decree was 
actually signed on December 19, 1938, in 
the. case of Appeal No. 14 on January 23, 
1939, and in the case of Appeal No. 17 on 
January 17, 1939, In Appeal No. 10 the 
costs were not tendered until September 1, 
1939; in No, 14 the deposit was tendered 
on July 24, 1939, but refused by the 

. office; and in No. 17 the deposit was 
tendered on July 24, 1939, and accepted 
by the office subject to objection. In none 
of the cases, therefcre, has the deposit been 
made within the 90 days prescrihed by 
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r.7(1), or even before the expiry of 
the further €0 days which the Court might, 
upon cause shewn, have allowed. The 
Court’s annual vacation was from 12th 
May to July 22, 1939, and the 23rd was 
Sunday. During the vacation a Bench of 
two Judges was sitting to deal with crimic 
nal work and other work of an urgent 
nature. Throughout the vacation the office 
was open. 

Two questions arise for decision: (1) Is 
this Court empowered to extend the period 
of limitation beyond the 60 days mentioned 
inr,? (1) and (2)? In the circumstances 
of these cases should that power be exer- 
cised in favour of any of the present appele 
lants? The view taken in this Court, so 
far as appeals to His Majesty in Council are 
concerned, is that this Oourt has no power 
to extend time beyond the period of 60 
days prescribed byr.7 (1). Jai Kissen v. 
Baijnath Ram Marwari (12), Kamala Kanta 
Singh v. Bindhumukhi Dassi (5). The same 
view was taken in Ram Dhar v. Prag 
Narain (14), Munna Lal v. Gajraj Singh (7), 
Poornananthachit v. Gopalaswami Odayar 
(15) and J. N. Surty v. T. S. Chettyar Firm 
(16). The contrary view wes taken in 
Nilkant Bulwant v. Sachidanand Vidya 
Narshimha (8) and in later Full Bench 
decisions of the Allahabad and Madras 
High Oourts, Bishnath Singh v. Court of 
Wards Estate of Sri Ram Chandra (10) and 
Mathukumalli Ramayya v. Vuppalapathi 
Lakshmayya (9). Prior to 1920 the period 
prescribed by O. XLV, r. 7, was six months, 
It was held by the High Oourts that the 
Court had a discretion to extend this 
Period. In 1920 the period was reduced to 
90 days and the further period to which 
the Oourt might extend the time was 
expressly limited to 60 days. This Gourt 
and the Rangoon Court, and the Allahabad 
and Madras Oourts in their earlier deci» 
sions, held in the cases referred to above, 
that it does not lie within the discretion of 
the Court to extend the time beyond 60 
days. The Bombay High Court, and the 
High Oourts of Allahabad and Madras in 
their later decisions, take the contrary 
view. This view is based on para. 9 of an 
Order-in-Council dated February .9, 1920, 
which is an Order “for regulating the mode, 
form and time of appeal to be made from 


(14) 44 A216; 65 Ind, Oas. 249; A I R1923 AlN, 
43;20 A LJ 13, 

(18) 55 M 835: 188 Ind, Cas. 663; A IR 1938 
Mad. 464; 68 M L J 665; (1038) M W N 557; 35 I 
W 679; Ind Rul. (1938) Mad. 601. 

(16) 4 R 985; 98 Ind. Oas. 417; A IR 1997 Rang. 
20; 5 Bur. L J 187. 
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the decisions of any Oourt of Judicature in sections would apply by reason of para. 1 
-Iedia" to His Majesty in Oouncil. It has of the Order in-Oouncil. Furthermore, while: 
been held that para. 9 of this Order confers the Order-in-Council expressly applies’ 
upon the High Oourts a discretion to s. 5, Lim. Act, to appeals to His Majesty’ 
extend the time prescribed by O. XLV, in Council, O. IX, r. 2 of the Rules of the 
r.7 (1), Civil P. O. for the furnishing of Federal Court deliberately omits any refer- 
security or deposit of costs in appeals to ence tothat section and also prescribes 
.the Privy Council. that the period of limitation shall be “90, 
It is now contended that para. 9 also days from the date of the signing of the 
` enablesthe High Courts to extend the time decree or order appealed from’’and not, 
. prescribed by O. XLV, forthe furnishing as provided in the Order-in-Council, “96 
| of security or deposit of costa in appeals to days of the decree or order to be appealed 
the Federal Court, Thiscontention is founde from" which,by reason of O. XX, r. 7-of 
ed on O. IX, r. 1, of the Rules of the Federal the Code, means 90 days from the date 
` Court and the definition of “Code” in O. I, on which the judgment was pronounced. 
r,2 of those Rules. ‘ Code” is there des I would therefore hold that neither para. 9, 
. fined as “the Civil P. O ,190~, as amended or nor any of the other paragraphs of the 
_modified by any Order-in-Council or by or Order-in Council of 1920 applies to appeals, 
_under any Central Act,” unless the context tothe Federal Court and, consequently, 
| otherwise requires. Order IX, r. 1 of the that this Court has no power to extend the 
` Rules of the Federal Court applies to civil time prescribed by O. XLV of the Code. 
appeals to that Court the provisions of in the caseof appeals to the Federal Court. 
"0O. XLV of the Code as modified: and It remains to consider the question whe- 
“adapted by the Govt. of India (Adap- ther, apart altogether from judicial discre- 
tation of Indian Laws) Order, 1937." Itis tion, a litigant has a right to an extension 
., argued that the word “Ocde”in this rule ofthe prescribed time. In this connection 
must be read in the sense assigned to it 6.4, Lim. Act, 190%, and s. 10, General 
inO. I, r.2and that when so read it in- Olauses Act, 1897, require consideration. 
, cludes para. 9 of the Order-in-Oouncil dated Section 4, Lim. Act, 1908, provides ; 
' February 9, 1920. The answer to that “4, Where the period of limitation presoribed for 


any suit, appeal or application expires on a da 
, argument is that the Adaptation of Laws when the Court is closed, the suit, appeal’ or appl 


Order of 1937 is also an Order-in Oouncil 
‘and if all Orders-in-Council were intended nagan E EREE 
. to be included in the word ‘‘Code” in O. IX, The furnishing of security or the deposit- 
T. 1, the words “as modified and adapted ing of costs is not, in my view, an “applica- 
by , the Govt. of India (Adaptation ‘of tion”, which means, às I understand the 
_Indian Laws) Order, 1937” in that rule are word in this section .an application to the 
“redundant. I am supported in my conclu- Court to take some step which the- Court’ is 
sion that the word “Oode” in O. IX, r.l, empowered to take only on being requested 
is not used in the wider sense in which it to do so, Buch as execute a decree, set 
-is defined in O.I, r. 2, by the following aside an "execution: sale, etc. When making 
consideration. If para. 9 of the Order-ine a deposit of costs the’ appellant does not 
_, Council of 1920 applies to appeals to the move the Court to do anything. Further- 
“Federal Court, then the whole of that Order more, itis noticeable that” althcugh the 
‘spplies, Now para. 1 of that Order-in- Rules of the Federal Oourt provide that 
seers provides : eee ee he i B. 4, Lim. Act, shall apply to the .period...of 
s cations e Court for leave appeal to ` i icatioj 
' His Majesty in Saga shall be mane giin 0 days ead. aan Tee Rules, gn 
fh deo ag eet to Da aoe Rabies Federal Court, 0. IX, r. 2Jthey make no 
ay such provision with, respect to the action 
This must be compared with O. IX, r. 2 to be taken under r. 7 (1). Section 148 
aoe pules e? the Federal Joar: ERN cftbe Oode does not apply because the 
Ach 19l gka under r.2of the said O. XLV. periods of 90 and 60 days in O. XLVIL 
shallbe presented within 90 days from the date 1.7, are fixed by the Code and not by the 
of the signing cf the deoree or order appealed from.” Court. The relevant portions of s. 10, 
If the Order-in-Council of 1920 applies General Clauses Act, 1897, are as follows : 
. to, appeals to the Federal Court it was “10 (1). Where by any Central Act...made after 


n the commencement of this Act, any act... is directed 
entirely unnecessary to state in O. IX, r. 2, or allowed tobe done “or taken. wh ane” Const oe 


that ss. 4 and 12, Lim. Act, apply to appli- Site waha 9 rosoribed perlod then, if the 
cations ‘to prefer such appeals, for , these Qourt or office is dosd last day of: the 
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prescribed period, the act. shall be considered as 
done or taken in due time if it ie done or taken 
mm the next day afterwards on which the Court or 
fice is open. : 

“Provided that nothing in this section shall apply 
to any act...to which the Lim. Act, 1877 (now the 
~ Act of 1908), applies. > 

(2) This section applies to all Oentral Actzs...... 
- made on or after January 14, 1887.” 

. As 6.4, Lim. Act, does not,in mv view, 
apply toa deposit of coste, there is noth- 
ing-in the Lim. Act which applies to the 

-making of such a deposit, and the matter 
is governed by s. 10, General Olauses Act. 


"The next question is whether the appel- 
lante are entitled to an extension of time 
“under this section. First, with regard to 
the expression “Court or office.” Here, I 
think,.an act directed or allowed to be 
done or taken in an office is used in this 
section in contradistinction to an act 
directed or allowed to be done or taken in 
a Court, and that “office” does not here 
include the office ofa Oourt, for, whena 
litigant is required to do a particular act to 
further his suit or appeal, it is really in 
Court that he is required to do it although 
for the sake of conveyance and to save the 
time of Judges, itis in fact done in the 
office of the Court. The office of the Oourt 
is merely the hand with which the Court 
performs some of its functions. If this be 
Bo, the fact that the office of a Court remains 
open’ while the Court itself is closed for 
judicial business will not deprive a litigant 
of the extended time for doing an act to 
which, 10, General Clauses Act, applies. 
It has been pointed out that in Appeals 
Nos. 14 and 17 the office of the Oourt served 
estimates of costs on the appellants during 
the vacation and it was suggested that this 
indicates that the Court was not closed 
within the meaning of s. 10. As I have 
stated above, two Judges sit during the 
vacation to deal with criminal work and 
other urgent work, They do not necessarily 
sit every day of the vacation. Usually there 
is so:much criminal work for them to do 
that-no other work is dealt with. unless it 


is really of an urgent nature. In practice , 


the only civil work which is ordinarily 
entertained in the vacation consists of 
applications for stay of execution or sale, 
and it cannot be overlooked that it is not 
only those Judges who are not on vacation 
duty who avail themselves of the vacation 
but also the majority of Advocates, who’ are 
officera of the Court. In these circumstances 
it seems to me that the Court is closed for 
ordinary business during the annual vaca- 


tion. This conclusion is in accordance with © 
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the decision of the Taxing Judge of this 
Courtin Anand Ram v. Ramghulam Sahu 
(13). The facts of that case were as fol- 
lows: A memorandum of appaal properly 
stamped in accordance with the then current 
Court Fees Act was presented to the 
Assistant Registrar on August 18, 1922, 
during the vacation, On that date the 
Registrar, who is the officer whom this 
Court has appointed to receive memo- 
randa of appeal was not in Patna. An 
amendment of the Oourt Fees Act which 
enhanced the fees payable on memoranda 
of appeal came into operation on August 
24, The Court re-opened, after the vaca- 
tion, on October 23. The question for deci- 
sion was whether the presentation to the 
Assistant Registrar before the amendment 
was a valid presentation or not. In the 
course of hie judgment, the Taxing Judga 
observed : 

“There are ample authorities to 
memorandum of appeal presented during the vaca- 
tion to the proper officer appointed in that behalf 
will bea valid presentation although it is open to 
the appellant to present a memorandum of appeal 
onthe first day of the opening of the Court under 
the law of limitation if the time fixed for the filing 
ofthe same expires during the vacation. This is 
for the benefit of the litigants, But there is nothing 
to prevent the presentation of a plaint or memoran- 
dum of appeal or during a vacation or even on a 
Sunday, provided it is presented to a proper officer.” 

This case decided (1) that although pre- 
sentation to a proper officer on a dtes non 
is a valid presentation, (2) a presentation on 
the re-opening day is a presentation within 
time even when the prescribed ‘period of 
limitation has expired. This latter proposi- 
tion proceéds on the view that the Court is 
“closed,” within the meaning ofs, 4, Lim. 
Act, during the vacation, although the vacas 
tion Judges attend Oourt for urgent judie 
cial business. In another case, Jat Kissen 
v. Baijnath Ram Marwari (12), a Division 
Bench held that where the Oourt is not 
sitting bat the officeis open,the time for 
a deposit of the printing costs of a Privy 
Council appeal cannot be deemed to expire 
onthe next day when the Court actually 
sits. The learned Judges refer neither to 
the decision in Anand Ram v. Ramghulam 
Sahu (13), nor to s. 10, General Olauses 
Act. Their decision is apparently based 
on a distinction between the Court and the 
office of the Court, a distinction, which I 
have already indicated above, should, in 
my view, be held not to exist. 


In this view of the matter. I would hold 
that in Appeal No, 14 the deposit was tenə 
dered in time and was wrongly refused by 
the office; and that in Appeal No. 17 the 


shew that a 
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deporit was made in time. In each of these 
appeals the: deposit should be accepted. 
With regard to Appeal No. 10, I would hold 
thatas no deposit was made within the 
prescribed period, it cannct be accepted as 
the Court has no power to extend the time 
‘beyond the 60 days, which have elapsed, ` 
B. Answer accordingly. 


SIND JUDICIAL COMMISSIONER'S 
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Civil Revision Application No. 7 of 1936 
September 16. 1138 
Davis, J. O. AND Tyaast, J. 
RAMCHAND KIMATRAT AND oTggRrRg— 
APPLIOANTS 


; versus 
UDHALMAL DWARKADAS AND oTgERg— 
OproNants 

Oourt Fees Act (VII of 1870), s. 12 (ii)—Deeree 
-signed and sealed but Court ordering plaintiff to 
pay deficit court-fee—Plaintif, getting benefit under 
decres—Revision from such order—High ‘Court can 
take action under s. 12 (ii) before passing final 
orders. oF eei 

Where the plaintiff is ordered to pay the deficit 
court-fee after the judgment is signed and sealed, 
-the Judge would be acting without juriadiction, in 
‘that after giving judgment, his power to order the 
deficit court-feo to be paid is gone. But although 
the plaintif may have a genuine grievance that fe 
had not the opportunity of being heard and'that the 
Court was’ pn oficio, if he gets benefits from the 
decree, it is but reasonable that he should pay court- 
‘fee upon the benefits so received Consequently 
the High Oourt, in revision from such an order, can 
‘before final orders, take action under 
8. 13 (44), Oourt Fees Act, 137 Ind. Oas. 855 (1) and 
53 Ind. Oas. 435(3), explained. [p. 365, col. 1] 


| O.R. App. from the order of the Joint 
Sub-Judge, Shikarpur, dated November 
2, 1935, l 


Mr. Suganlal Hassanand, for the Appli- 
‘cants. 

Mr. K. H. Nagrani, for the Opponents. 
' Mr. Partabrat D. Punwani, Advocate- 
General, for the Orown, 


. Davis, J, C.—This is a revision application 
against the order of the Joint Sab-Jadge of 
Shikarpur; dated November 7, 1935, in which 
after a compromise decree had been signed 
and sealed by the Court on October 14, 1935, 
‘the Judge ordered deficit court-fee apon 
-Bs..11,000 to be paid. The applicant in this 
Tevision application whois the Plaintiff, is 

$ SEHENG and says that the Subordinate 
Judge was functus officio when he Passed 
| thié-order as to the payment of court-fee 
and while his learned Advocate askg us in 
` TeVision to set asidethe order of the Bub- 
‘ordinate Judge, he at the same time. says 


‘ 
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that we have no power under s, 12 (ii), 
Court Fees Act, to remedy the mistake to 
the detriment of the revenue in the payment 
of the court-fee which the record before us 
may show. Now so far as the order of 
November 7 is concerned, it dces appear 
that this order was made without jurisdic- 
tion, The compromise decree was signed 
and sealed on October 14. Therefore, 80 
far as the Court's power was concerned, that 
decree, except so faras it is provided by 
the Civil P. O. that a judgment cay be 
altered or be reviewed, was final, so far as 
the Court which passed it is concerned. In 
Kedar Nath v. Maharaja Chandra Mauleshe 
war Prasad Singh (1), at p. 535, the Court 
held that where judgment is pronounced 
and signed and sealed the decree must 
follow and the Court cannot even direct the 
preparation of the decree to be stayed until 
the payment of the deficit court-fee. Bat 
that case is not entirely iù point. In the case 
before us the Judge did not order the decree 
to be postponed till the payment of the 
deficit court-fee because the decree was 
signed and sealed beforethe order of pay- 
ment was made. It isnot therefore neces= 
sary for us to decide whether itis not even 
competent toa Court before a decree has 
been signed and sealed but after judgment 

as been pronounced and singed, to order 
the drawing up of the decree to be post- 
poned, until a deficit courtefee has been 
paid. But once the decree has been signed 
and sealed, it appears to us that the Judge 
of that Coart cannot order deficit court- fee 
to be paid. In the Patna case the learned 
Judge said : 

“After tbe judgment has been pronounced and 
it has been signed and sealed, no power is left in 
the Court to alter it or add to it or subtract anythi 
from it; andthe judgment having been pronoun 
a decree must be prepared in accordance with it. 
Section 28, Court Fees Act, in our opinion, does not 
empower the Court to call upon the parties to pay 
the deficit court-fee after judgment has been pro- 
nounced. It only provides for validating certain 
acts which would be invalid ifa certain document 
was not properly stam We are fortified in the 
view we take by a Full Bench decision of our. own 
Court in Radhika Raman v. Janki Kuer (2), where 
it was held that when theHigh Court dianiissea an 
appeal for whatever cause, it ceases to have seisin 
of the appeal or caseand is powerless to call upon 
the respondent to pay any deficiency due by him 
in respect of court-fees payable in the lower Oourt 
and consequently has no jurisdiction in such circum- 
stances to restrain the respondent from executing 
the decree obtained by him, The ‘same view was 
taken in the Caloutta High Oourt in Jatra Mohan 


(1) 11 Pat 532at p.535; 187 Ind. Oas. 855; A IR 1933 
Pat. $28; 13 P L T 804; Ind. Rul. (1982) Pat. 159, : 

p A'I R 1919 Pat. 9; 51 Ind. Oas 756; 4 Pat. L 
J 472 (F B). | . 
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Sen v. Secretary of State (3).” ae 

The Oalcutta case to which this judg- 
ment refers, Jatra Mohan Sen v. Secretary 
of State (3), was a case where the suit.was 
dismissed and the plaintiff was ordered to 
Pay the deficit court-fee afterthe judgment 
was delivered and the Oourt 
without much argument the contention. that 
the Judge acted without jurisdiction, in 


that after giving. judgment, his powers to . 


order the deficit court-fee to be paid, had 
gone. But wedonot think that either of 
the decisions prevent us before we have 
passed final orders in -revision application 
either allowing or dismissing it, from take 
ing action under 8, 12 (ii), Court Fees Act. 

We are not concerned with sub-s. (i) to 

8. 12, Oouri Fees Act, because that relates 

to the Oourts first accepting a plaint or a 

“memorandum of appeal and has no refer- 
ence to the alteration of a courtefee by 
another Court in appeal. Section 12 (i) is 
as follows ; 

“Every question relating to valuation for the 
purpose of determining the amount of any,fee charge- 
able under this chapter on a plaint or memorandum 
of appeal shall be decided by the Court in whioh 
such plaint-or memorandum as the case may be, 
is filed and such decision shall be final as between 
the the parties to the suit,” 

‘Sub-section (iij of 8. 12 relates to cases 
such as this, where the order ina suit has 
come before a Court of reference or revi- 
sion asthe order in this suit is before us 
in revision and if then we consider; as we 
do, that the question as to  court-fee has 
been wrongly decided tothe detriment of 
the revenue, by the lower Court, we consi- 
der. we have power to require the party by 
whom such fee has been paid to pay such 
additional fee as would be payable were the 
question rightly decided, Section 12 (ii) is 
as follows: 

“But whenever any such suit comes before a Court 
of Appeal, reference or Tevision, if such Court con- 
siders that the said question has been wrongly 
decided tothe detriment of the revenue, it shall 

: require the party by whom such fee has been paid 
to pay so much additional fee as would have been 
payable had the question been rightly decided, and 
the provisions of s. 10, para. 11, ahall apply.” 

The learned Advocate for the applicant 
says that there has been in fact no decision 
by. the trial Court so as to give this Uourt 
jurisdiction under s. 12 (it), because no 
specific iesue as tothe court-fee to be paid 
was raised and decided in the lower Court. 
It is clear, however, that when a plaint is 
admitted, by necessary implicaticn, there is 
a decision that the right cout-fee has been 
paid and in fact in this case the applicant 
as plaintiff was ordered to pay an addi- 
oi 46 O 620; 52 Ind, Cas, 485; A I R1919 Cal, 
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tional court-fee on Rs. 2,000 based on his 
claim as a creditor against the partnership 
fiim. The statement in the memorandum 
of appeal that the plaintiff only asked for 
declaration that he was a creditor is in- 
correct, and of course such a prayer could 
not stand alone and must be followed by a 
prayer for some consequential relief, that 
for instance, an order be passed that the 
sum found due to him should be paid to 
him, 

-A reference to the plaint would show 
this prayer in fact was not made. The 
plainiiff sued us legal representative of 
his father, one’ Seth Shivaldas, who was a 
partner with Seth Dwarkadas in a firm, .. 
for the settlement of partnership accounts. 
He also alleged that he was separate from 
his father and he advanced money by law 
of loan to the partnership business and 
he asked fora declaration that he was such 
a creditor and fora prayer that he ‘should 
be paid from the partnership assets the, 
money he had lent to the partnership firm, 
His claim was settled by compromise and ıt 
is in relation to this compromise that this 
question of court-efee has been raised be- 
cause under the terms of the compromise 
he was to get ll survey numbers. He was 
also to get the balance due ander a decree 
in Suit No. 84 of 1927 and apparently on 
these two items the Judge has placed the 
value Rá. 7,000 and Rs. 4,000, respectively. 
He complains that these values were 
placed upon these ilems without hia 
knowledge and without his being heard 
and alter the Gourt was functus officio. It 
appears also that in the settlement of the 
partnership accountty the applicant was 
awarded a sum of Rs. 542. On the ground 
that he had not the opportunity of being 
heard and on the ground that the Oourt' 
was -functus officio, the applicant may have ° 
a genuine grievance, but it appears to us 
not. unreasonable that as the applicant has 

ot the benefit of this compromise degree : 
Be should -pay the-court-fee upon the 
benefits so received. He has already paid 
court-fee on Rs. 2,000 as his share on settle- 
ment of partnership accounts. This share 
was settled at only Rs, 542. The balance 
of the courtefee 60 paid can therefore be 
taken into account in his favour when the 
court-fee payable by him on the other part 
of his claim as creditor of the partnership 
valued by the Judge.at Rs. 11,000 is séttled. 
He, has also paid court-fee on the declarac 
tion which, however, he has obtained. 


We do. not think we should now. pass 
any -final order- allowing or rejecting this 


+” 
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revision application, for if we did, our 
action might be open to the same objection 
as in this case is raised, that having 
allowed or dismissed the revision applica- 
tion we are functus officio and can make 
no order under sub-s, (1) to s. 12. That 
such an argument under the circumstances 


would be a good argument, we think a’ 


matter of scme doubt. But we think it 
better not to make any final order rejecting 
or allowing the. revision application, that is 
to say, setting aside or refusing to set 
aside the order of the Judge passed with- 
out jurisdiction until proper court-fee has 
been paid in the suit out of which this 
revision application arises. The Judge in 
the trial Court should therefore give nctice 
to the applicant and inquire into and 
decide asto what proper court-fee is payable 
and report to us. We shall then decide 
what proper court-fee is payable, and when 
this bas been paid, we sball then pass 
final crders on this revision application. 
‘the Judge should report as to the court- 
fee payable within two months. ` Order 
accordingly. 

D. Order accordingly. 


————— 


BOMBAY HIGH COURT 
Second Appeals Nos. 685 and 686 of 1937 
April 5, 1939 
' LOKUR, J. 
SURAT BOROUGH MUNIOIPALITY— 
DBEFBNDANT— APPELLANT 
versus 
SARIFA KARUNNISSA AND cTHERs— 
PLaINTIFFS— RESPONDENTS 
Bombay Municipal Boroughs Act (XVIII of 
1925), ss. 104, 105, 203~—S. 105, 47 prescribes limita- 
tion— Powers of Municipality acting under ss, 104 
and 105, whether governed by Limttatron Act UX of 
1808)—Remedy of Municipality by suit under s. 203 
time-barred—if can exercise powera under 3. 105— 
Limitation Act (IX of 1908),-s. 28—Act bars remedy 
only by way of suit—Right egzistis and can be 
enforced by other remedy— 5. 28, if affects right to 
ovable property. 
Peace al 5 presented with ‘the least practic- 
able delay” as required by s. 104, sub-s. (l) of 
the Bombay Municipal Boroughs Act, the right to 
awsue a notice of demand and then to recover the 
amount by a distress warrant under s. 105 accrues 
to the Municipality, and tbat right is not lost by 
lapse of time. Section 105 does not prescribe any 
period of limitation, nor does it say, like s. 104, 
that the distress warrant should be issued with the 
least practicable delay. The periods of limitation 
prescribed for filing 8 suit under the Lim. Act 
govern the procedure in a Court of law, and the 
powers of the municipality acting under the provi- 
pions of Be. 104 and 105 are not governed by the 
Lim. Act. The fact thatthe remedy of the munici- 
pality to: recoyer the amount by Basuit in a 
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Civil Court under s. 203 is time-barred cannot 
revent it from exercising the special powers con- 
ferred upon it by the Bombay Municipal Boroughs 
Act. [p. 367, col. 2] 

The rule of limitation is a rule .- of 
procedure, a branch of the adjective law, and 
does not either create or extinguish rights, except 
in the case of acquisition of title to immovable 
property by prescription under s. 28, Lim. Act, It 
is only the remedy by way of a suit that is bar. 
but the right itself continues to exist; and 
there is some other remedy by which that right can 
be enforced, the Lim. Act cannot come in the way. 
Thus, where the recovery of adebt is barred by 
lapse of time, the right to the debt is not extin- 

ished, and if the debtor, without being aware of 
the bar of time paysup, he cannot sue the credi- 
tor to refund the money to him onthe ground that 
his claim for recovery of the debt had become 


time-barred, 145 Ind. Oas 893 (1), relied on, [p. 368, 
col, 1.) 
Bection 28, Lim. Act extinguishes only the right 


to immovable property ifthe claim to it is not en- 
forced within the period of limitation, but it does 
not affect the right to movable property. 


8. As. from an order of the District Judge 
Burat, in Appeal No. 78 of 1936. 


Mr. N. N. Majmudar, for the Appellant. 


Judgment.—These two second appeals 
arise out of two companion suits, one filed 
by the wife and the other by the husband, 
for a refund of the amounts of Municipal 
taxes said to have been unlawfully recover- 
ed by the Surat Borough Municipality 
under warrants of distrees, and paid by 


. them under protest. In appeal No. 685 of- 


1937 the respondent was sent a bill fcr 
Rs, 105-5-8 on August 6, 1934, including 
Ra, 101-9-8, as arrears from the -year 1923, 
In appeal No. 686 of 1937 the respondent 
was sent a bill for Rs, 160-14-0 on the same 
day, including Rs. 150-6-0, for arrears from 
the year 1924. Both the respondents made 
applications to the Municipality protesting - 
against the bills, and as distress warrants 
were issued against them, they paid tha 
amounts under protest, and filed these suits 
to recover the amounts which were in excess 
of the amounts due for six years prior to the 
bills, on the ground that arrears more than 
six years old were time-barred, and that the 
Municipality had no right to recover them 
by distress warrants. The trial Court held 
that in the case of the house-tax, which 
was a charge on the house, the period of 
limitation was twelve years, and in the case 
of other taxes the period of limitation was 
only six years. It further held that those 
amounts of the taxes, for the recovery of 
which the claim of the Municipality was 
time-barred, could not be recovered by dise | 
tress warrants, and gave the plaintiffs in the 
two suits decrees on that basie, Ia the suit.. 
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in appeal No. 686 of 1937, the Municipality 
was ordered to refund a sum of Rs. 63-12-0 
to the plaintif, while in the suit in appeal 
No. 6t9 of 1937, the Municipality was order- 
ed to refund a sum of Rs, 3111-8 to the 
Plaintiff. Both the decrees were confirmed 
in appeal by the learned District Judge, 
and the Municipality has presented these 
two appeals. 

The only question to be decided in these 
appeals is, whether the Municipality had no 
power to recover the amounts of taxes, 
which were time-barred under the Lim. 
Act, by issuing distress warrants under 
s. 105, Bombay Municipal Boroughs Act, 
1925. [tis true that a part cf the claim of 
the Municipality would have been time- 
barred if the Municipality wanted to filea 
suit to recover it ina Qivil Court. But the 
Municipality is given special powers under 
8. 105 to recover its dués by issuing distress 
warrants. Section 104, subss.(1) of the Act 
provides that when any amount, which by or 
under any provisions of the Act, is declared 
to be recoverable under Chap. VIII, or is 
claimable ag an amount or instalment on 
account of any other tax, becomes due, 
then the Chief Officer shall, with the least 
practicable delay, cause to be presented to 
any person liable for the payment thereof, 
a bill for the sum claimed as due. Sub-s. (2) 
of s. 104 prescribes the contents of the bill; 
and sub s. (3) provides that if the sum for 


which any bill has been presented. as afore-: 


said is not paid at the municipal office, or 
to @ person authorized by any rule in that 
behalf to receive such payments, within 
fifteen days from ihe presentation thereof, 
the Chief Officer may cause to be served 
upon the person to whom such a bill has 
been presented, 4 notice of demand. Bece 
tion 105, sub-s, (1) of the Act empowers the 
Municipality to-recover the amount by dis- 
tress and sale of the movable property or the 
attachment and sale of the immovable 
property of the defaulter on whom a notice 
of demand has been served and who does 
not, within fifteen days from the receipt of 
such notice, either pay the amount demand- 
ed in the notice, or show cause to the satis- 
faction of the Chief Officer why he should 
not pay the same, Section 105 does notin 
any way limit the power of the Onief Officer 
to recover tLe amounts of the -taxes in res- 
pect of which bills and notices of demand 
have been issued under s. 104, except that 


before issuing a warrant, he should consult’ 


the President, 
Both the lower Courts seem to think that 
pes. 203 of the Act enables the Municipas 
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lity to file A suit to recover such taxes, and 
as such suits are governed by tne provisions 
of the Lim. Act, it must be presumed 
that even the remedy by way of distress 
warrants under s. 103 is similarly limited, 
There is no justification for such a view. 
Section 203 only provides an alternative 
procedure for the recovery of taxes, as is 
clear from the marginal note. The section 
itself says that in leu of any process of 
recovery allowed by or under the Act, or in 
case of failure to realise by such process, 
the whole or any part of any amount reco 
verable by the Municipality, it shall be. 
lawful for the Municipality to sue in any 
Court of competent jurisdiction the person 
liable to pay the same. The reason for pro- 
viding this alternative remedy is obvious. 
No distress warrant can be issued under 
s. 105 of the Act unless a bill and a notice of 
demand are served under s. 104. Sub-s. (1) 
of s. 10: requires that the bill should be 
presented to the person concerned with the 


‘least practicable delay after the amount 


has become due. If for any reason such 

bill is not presented, the Chief Officer can- 

not present a bill after a long delay and 

pursue the remedies provided by s8. 104 

and 105 of the Act. Jn such cases it will 

be necessary forthe Municipality to have 

recourse to the alternative remedy of filing 

a suit in a Civil Court as provided by. 
s. 205. Oncea billis presented with “the 

least practicable delay” as required by. 
8. 101, subes. (1), of the Act, the right to 

issue a notice of demand and then to recover 

the amount by a distress warrant under 

8, 105 accrues to the Municipality, and that 

Tight 18 not lost by lapse of time. Bec- 

tion 105 does not prescribe any period of 

limitation, nor does it say, like s. 104, that 

the distress war:ant should be issued with 

the least practicable delay. The periods of 

limitation prescribed for njing a suit under 

the Lim. Act govern the procedure in 

a Court of law, and the powers of the Munie 

cipality acting under the provisions of 

ss, 104 and 105 are not governed by the. 
Lim, Act. The fact that the remedy 

ot the Municipality to recover the amount 

by filing a suit in a Oivil Oourt is time- 

barred cannot prevent it from exercising 

the special powers conferred uponit by the 

Bombay Municipal Boroughs Act, 1929. 

The rule of limitation is a rule of pro- 
cedure, a branch of the adjective law, and 
does not either create or extinguisa nights, 
except in the case of acquisition of titie to 
immovable property by prescrip.ion under 
B. 28, Lim. Act. -Li is only the remedy wy- 
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way of a suit that is barred, but the right 
itecl{:continues to exisi; and if there is some 
other remedy by which that right can be 
enforced, the Lim. Act cannot come in the 
way: Thus, where the recovery of a debt 
is barred by lapse of time, the right to the 
debt is not extinguished, and if tne debtor, 
without being aware of the bar of time 
pays up, he cannot sue the creditor to 
refund the money to him onthe ground that 
his claim for recovery of tue debt had 
become time-barred: Shiam Lal Diwan v. 
Oficial Liquidators, U. P. Oil Mills Co, Ltd, 
(1), at p. 91. On the same principle, 
although a party has lost his right to file a 
suit to enforce a stale claim, Bull his right 
continues to exist; and if he happene to bea 
defendant, he can rely upon that right 
unless it 18 extinguished by s, 28, Lim. Act. 
This principle is fully discussed in Gopal 
Bhaurao v, Shree Jagannath Pandit, 2). Bec- 
tion 28, Lim. Act, however, extinguishes only 
the right to immovable property if the claim 
toit 18 not enforced within the period of 
limitation, but it does not affect the right 
to movable property. Itis therefore clear 
that; as the defendant Municipality issued 
the bilisin time with the least practicable 
delay and the recovery was postponed by 
reason of the applications made by the 
plaintiffs themselves from time to time, 
the rigbt of the Municipality. to recover the 
amounts ofthe bills by distress warrants 
under.s. 105, Bombay Municipal Boroughs 
Act, 1929, is not lost or time-barred. ‘I'he 
amounts recovered were really due from 
the plaintiffs, and, aB they huve been reco- 
vered by the Municipality, the plaintiffs 
have'no right to claim a refund of those 
amounts. Wor these. reasons I allow the 
appeals and dismiss both the suits. The 
Tespondents.in the two appeals shall pay 
she costs of the appellant throughout and 
bear their own. 

8. Appeals allowed. 

1) 55 A 912 at p. £51; 145 Ind. Cas. 893; A I R 1933 

. 189; (1933) AL J 1203; 6 RA 184 (F B). beg 


(2) 59 B 502; 159 ind. Cas, 213; AIR 19 
355, 37 Bom. L È 471; 8 R B 175. 
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; July 19, 1938 
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` —APPELLANTS - 
. ©. VETEUB - 
SATISH OHANDRA DAS— 
RESPONDENT 


Bengal Tenancy Act (VIII of 1885),.a. 26-G— 
Order tn proceedings under, appealability, 


bigam sak PONDA v. Satie OHANDBA Das (OAL) - 
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The Ben, Ten. Act, nowhere provides for an 
appeal against an order in a proceeding under 
s. 26-G though there are provisions in other sections 
of the Aob where an appealhas been provided for 
against other orders. Such an order is not:also ap- 
pealable under s. 96, Oivil P. 0O., because the 
decree contemplated by s. 96 of the Oode isa dec- 
Yee made in a suit, A proceeding under s. 26-G 15 
started by an application and not by a plaint, and 
consequently the order under s. 26-G cannot be said: - 


to be an order in asuit, 


A. from appellate order of the 
District Judge, Midnapore, dated December 
17, 1938. ies 

Messrs,Gopendra Nath Das and Sambhu 
Nath Banerjee,for the Appellanis. 

Messrs, kama Prosad Mukherji, Saroja 
Kumar Maity and Kalı Pada Sinha, for the 
Respondent. 


Nasim All, J.—This is an appeal against 
an order of the District Judge of Midua- 
pore, dated December 17, 1938, contirming 
the order of the Subordinate Judge, 
Second Oourt of Midnapore, dated Decem- 
ber 3, 1938, in a procesding under s. 26-G, 
Ben. Ten. Act. The learned District 
Judge has dismissed the appeal on the 
ground that no appeal against the order of 
tne Subordinate Judge lay to him. The 
question for determination in this appeal 
therefore is whether an appeal to the lower 
Appellate Oourt from the order of the 
Subordinate Judge was competent. Section | 
26-G (6) is in these terms: ; | 
`~ “An application under sub-s, (5) shall be accom= 
panied by a process-fee of the prescribed amount 
for service of notice on the mortgagee; and ‘the 
Court or Revenue Officer to whom euch an applica- 
tion. is made, may, after service of such notice, 
award to the mortgagor such oompensation as 
appears equitable in respect of the period during: 
which the mortgagee retained possession after the 
date on which the mortgagor became entitled to 
be restored to possession and may pass an order 
restoring the possession of the land mortgaged to 
the mortgagor and such order shall have the 
effect of a decree ofa Oivil Court.” i 


The contention of Mr. Das, on behalf of 
the appellants, is that the order of the. 
Subordinate Judge is appealable, as sub- 
8. (6) of s 26-Q definitely states that 
toe order shall have the effect of a decree 
of a Oivil Oourt. The Ben. Ten. Acts. 
however, nowhere provides for an appeal 
against an order in a proceeding under 
8, 26-G though we find provisions in other 
sections of the Act where an appeal has 
been provided for against other orders.. 
Mr, Dascontended that the order of the 
Subordinate Judge being a decree of a. 
Civil Court was appealable under s. 96, 
Civil P.O, The decree contemplated by 
8. 96 of tne Code, however, is a decree 
made ina suit. A proceeding undera. 26-Q: 
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is started by an application and not by 
a plaint, and consequently the order under 
s. 26-G cannot be said to be an order 
in a suite The’ order complained 
against therefore was not appealable before 
the District Judge. The learned D’‘strict 
dadge was therefore right in dismissing 
the 
dismissed with costs, the hearing-fee being 
assessed at two gold mohura. 


Derbyshire, ©. J.- I agree. 
D. Appeal dismissed. 


OUDH CHIEF COURT 
First Civil Appeal No. 94 of 1936 
October 5, 1939 
__ ZIAsUL Hasan AND Rapa Kersana, JJ. 
DURGA DAS AND ANOT&BR&—PLAINTIBF3— 
APPELLANTS 


versus 
Musammat HANIFA BEGAM AND OTAERg— 
DEFANDANTS— RA8PONDENT3 
Muhammadan Law—Dower—Claim Jor—Nature 
of—Stmple money decree in dower suit —Subsequent 
“bona tide transfer of property by heirs—I} affected 
by decree—Such transfer during pendency of appeal 
one 94, fransfer of Property Act (LV of 1382), if 
es 


' A Muhammadan woman's clam for dower is 2 
simple money claim. A decree for dower obtained by 
the widow of a Muhammadan against the: other 
‚heirs even though 1s may be roeasusable from the 
-a88e%8 of the deceased does not create a charge against 
-those assets unless the decree specifically creates 
such a charge. Lp. 3i0, col, 2.) 

“Where therefore subsequent to the passing of a 
‘simple money deciee in, a dower suit put pending 
‘appeal the heirs of the aecea:ed Muhammadan mort- 
Bugo the property of the deceased ın their nande, buna 
Jae ior value, the mortgage 18 not affected by such 
a decree and the decree nut having Created a charge 
on the property s. 52, T, P. Act nas no application 
130 Ind, Oas, 113 (1) and Y5 Ind, Uas. 367 (3), relied 
on, 28 ind, Was. .IWi (4), distinguished, Syud 
Sasahat Hyasatn v, Doolt Unand (3), referred to. ` 


"P.O, A. against the order of the Civil 
Judge of Lucknow, dated April aU, 1936. - 


Mr. Raj Kumar Srivastava, for the Appel- 

nts. 

Messrs, Mohammad Wasim and Shah 
Mohammad Husain Usmans, ior the Respons 
dent. 5 
“.dudgment.—This is a plaintiffs’ first 
appeal arising Oui ota suit brought by 
them in the Uourt of tae Uivil Judge, 
Lucknow, tor a deciaration that the pro- 


perty in suit is liable to be atrached: 


and Boldin execution of tneir decree and 
that -tne defendauw nave no right or utle 
to tne property, oe i | ~ 
“Toe property cunsists of a two-thirds 
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share ina kothi situated in Ohina Bazar, 
Lucknow. This kotht and some other proe 
perty was owned by one Hamid Ali Khan, 
a Shia Mubammadan, who diedin Septeme 
ber 1918 leaving as his heirs his widow, 
Kaniz Sughra Begam, his sister Musammat 
Salimunnissa and his brother Nawdb Ali 
Khan, A dower debt of Rs, 25,000 was due 
to Kaniz Sughra Begam and as a child» 
less Shia widow, she was entitled to a one- 
fourth share ia the movables and in the 
materials of the houses left by her husband. 
She sold both her- dower debt aad her 
one-fonrth, share in the inheritance of her 
husband tothe plaintiffs and some -others, 
The transferees filed two suits against 
Nawab Ali Khan and Musammat -Salimune 


-Dissa, one in respect of the dower debt 


purchased by them, and the other for 
pain of the one-fourth share of Kaniz 

ughra Begam in the property of Hamid 
Ali Khan. Thesuit for dower was decreed 
on May 24, 1922, and though Nawab Ali 
Khan appealed against the decree, tha 
appeal was dismissed by the Allahabad 
High Court on May 12,1926 (Ex, 3). The 
suit for partition was dismissed by the trial 
Oourt butit was eventually decreed by 
the High Court andthe final decree for 
partition was passed on January 29,1931 
-(Eix, 4). On March 5, 1925, Nawab Ali Khan 
mortgaged &- two-thirds share in the site of 
the kothiin’question and a moiety share 
in the materia!sto one Nawab Saiyid Ali 
Khan for Rs, 8,000 (Ex. 9)... Nawab Saiyid 
Ali Khan sued on his mortgage and obtains 


‘eda preliminary decree on August 7, 1929, 


‘'ne decree was made absolute on March 
8, 1930, and on August 6, 1930, Saiyid Ali 
Khan sold this decree to Ohaudbri Moham- 
mad Jamil, who is now represented by the 
defendants-respondents. Ohaudhri Moham- 
mad Jamil put the decree purchased by 
him in execution and purchased the pro- 
perty himself, Subsequently the plaintiffs- 
appellants attached the property. in suit 
in execution of their, dower decree. The 
defendants objected under O. XXI, rT. 58, 
Oivil P. O. and their objections were allow- 
ed. Thereupon the plaintiffs’ brought the 
suit whichhas given rise to this appeal 
mainly onthe grounds that Saiyid Ali 
Khan and Chaudhri Mohammad Jamil took 
the transfers with full knowledge of the 
plaintifs’ claim andthe decrees made in 
their favour and that the transfer made 
by Nawab Ali Khan in favour of Nawab 
Baiyid Ali Khan was with the intention 
of defrauding his creditors ‘particularly the 
Plaintiffs, : ii i 
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The suit was contested by the defendants, 
the heirs of Chaudhri Mohammad Jamil, 
and onthe defence put up by them, the 
following issues were framed by the lsarne 
ed Oiv:l Judge. 

1. Are the transfers in favour of Nawab 
Saiyid Ali Khan and Chaudhri Mohammad 
Jamil invalid having been made during 
the pendency of the partition and dower 
suits ? . = 

2. Was the transfer made by Nawab Ali 
Khan made with intent to defraud the 
plaintiffs or their transferees’ claim ? 

3 Are: the defendants cr their pre 
decessors-in-interest transferees in good 
faith and for consideration ? 

4, Does the order dated May 18, 1935, 
operate as res judicata between the parties? 

5. To what relief are the plaintiffs 

. entitled ? 

Issue No. 1 was decided by the learned 
Civil Judge in the negative holding that 
the doctrine of lis pendens did not apply 
to the case. The objection on which Issue 
No, 2 was framed was not pressed before 
the trial Court sono finding was recorded 
on that issue. The learned Oivil Judge 
did not also consider it necessary to decide 
Isgue No. 3 as the plaintiffs had given up 
their plea ‘of the transfer having been 
made with intent todefraud them. Issue 
No. 4 was framed on the defendants plea 
.that if the property in suit be held to have 
been subject to: a charge in favour of the 
iplaintifis, the order cf May 18, 1935, on the 
defendants objections under O, XXI, r, 58, 
Civil P. O. operated as res judicata bet- 
.ween the parties ; but as the learned trial 
Judge held that there was no charge over 
the.prcperty,. the question involved in the 
issue did not arise. As a result of the 
findings arrived at, the plaintiffs’ suit was 
dismissed. 

The point that was mostly stressed 
before us on behalf of the plaintiffs was that 
the mortgage made by Nawab Ali Khan 
during the pendency of the plaintiffs’ suit 
was invalid under s. 52 of the T. P, Act. 
It was, however, conceded that so fat as 
the plaintiffs’ suit for partition was con- 
cerned, the transfer cannot be impeached 
by them as it does not affect the decree 
obtained by them in that suit by reason 
of property other than the one in dispute 
now being allotted to them by the decree 
in the partition suit. The learned Counsel, 
-however, strenuously argued that there was 
a charge over the property -go far as Kanis 
Sughra Begam’s dower was concerned, 
We have heard the learned Counsel at 


“DURGA DAB v, BaNtpa Bacal (OUDH) 


and further— 
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length on this point but regret that we are 
unable to accept his contention. It is, we 
think, well established that a decree for 
dower obtainéd by the widow cf a Muham- 
madan against the other heirs even arin oe 
it may be 1ealizable from the assets of the 
deceased does not create a charge against 
those assets. In Ablul Rahman Khan 
v. Inayat Bibi (7 O. W. N. 1181) (1) it 
was held by a Bench of this Court that a 
Muhammadan woman's claim for dower is a 
simple money claim and though the detree 
maybe executed against the husband's 
property, itcannot be charged against any 
specific portion thereof. Similarly in 
Mohammad Halibur Rahman v. Saiyid 
Qasim Husain (95 Ind. Oas. 367) (2) a Bench 
ofthe Patna High Ooart also held that dower 
ranks as an ordinary unsecured debt and 
does not create any charge on the property 
of the husband and that the fact that a 
money decree has been obtained for it 
makes no difference, : 
Mulla in his Principles of Muhammadan 
Law (llth edition para. 223, p. 223 says :— 
“The dower ranksasa debt, and the widow is 
entitled along with other creditorsof her deceased 
husband, to have it satisfied on his death out of his 
estate...Sheis not entitled to any charge on her 
husband’s property though such a charge may be 
created by agreement". | om if 


i oor 
“There is no doubt that it iswithin the competence 
of aCourt'to create a charge by itsdecree,for a 


“dower debt so that if such a charge is created and 


the decree ‘not been appealed against and 
has become final, effect willbe given to the charge 
.. But though itis not beyond the power ofa Court 
to pass a decree creating a ‘charge, it will not 
ordinarily do so. The proper decree to make is a 
simple money decree and no charge is created 


“merely because the decree directs execution by sale 


of properties mentioned.” 7 4 . 
In para. 32 (p. 28) the same author says:— 
“If the share transferred by an heir is a share 


inimmovable property forming part of the estate - 


of the deceased and the transfer is made during the 
pendency ofa suit by the widow of the deceased 


for her dower in which a decree is passed.creating a- 


charge on the estate for the dower debt, the 
transferee will take the share of the heir subject to 
the charge, but if the widow's decree is a simple 
money decree, the transferee will not be affected", 


In the present case .the decree obtained 
by the plaintiffs in the dower suit was-4& 


simple money decree creating no charge ‘ 
against any property left by Hamid Ali ` 


4 


Khan. The mortgage in favour of Nawab - 


Saiyid Ali Khan cannot therefore be affected 
by the decree obtained by the plaintiffs in 
the dower suit. ` MEN 


Q) 70 W_N 1181; 130 Ind. Oas. 113; A IR 1931 : 


Oudh 63; Ind. Rul, (19313 Oudh 129, 
(2) 95 ind. Oaa, 367; (1936) Pat. 178; AIR. 1926 
Pat. 404; 7 PL T 664, ` 
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It was contended on behalf of the ap- 
Pellants that the Court below was wrong 
in not givinga finding on - Issue No. 3, 
namely, whether or not the defendants or 
their predecessor-in-interest: were trang 
ferees in good -faith and for consideration. 
We may say that: the issue as it stood could 
very wellhave been decidéd in favour of 
the defendants on the materials on the 
record as there was nothing to show that the 
mortgage in question was not in gvod fai:h 
or ‘was not for consideration ; but the learn» 
ei Counsel argued that the evidence on the 
record ehowed that at the time of taking 
the mortgage Nawab Saiyid Ali Khan 
was fully aware of the plaintiffa having 
obtained a decree in their. suit for dower 
and that because of this notice, the morte 
gage must be held to be invalid. The 
learned Oounsél has not, however, been able 
to satisfy us under what provision of the 
law it can be held that merely because 
Saiyid Ali Khan had knowledge of 
decree ‘passed in the plaintiffs’ favour, the 
mortgage taken by him ’was invalid. We 
have already held that the decree in the 


dower suit created no charge against 
any property so that s. 52, T. P. Act 
-has no. application and as the plea’ 


based ons. 53, T. P. Act was not ‘pressed, 
we are unable to find how the question of 


the transferees’ knowledge comes in. The’ 


plaintiffs’ -own plaint in the suit for 
partition shows that the-property left by 
Hamid- Ali Khan, movable and immove 
able, was of the value of about .Rs, 90,000 
and if in the circumstances Saiyid Ali Khan 
took a mortgage of avery small portion of 
the property for Rs. 3,000 with knowledge 
of the decree in favour of the plaintiffs, the 
fact cannot go against the bona fides of 
the transaction. In para. 32 (1) of Mulla’s 
Muhammadan Law it is said 


“Any heir may, even before distribution of the- 


estate, transfer his own share and pass a good 
title to a bona fide transferee for value notwith- 
standing any debts that might be due fromthe 
deceased ” 


We have already said that the mortgage 
made by Nawab Ali Khan was a bona fide 
transaction for value. It cannot therefore 
be ‘affected by the dower debt due to 
Kanis Sughra Begam remaining unpaid, 
In Syud Bazahat Hassain v. .Dooli Chand 
(L. R. 5I. A. 211) (3) relied on by the 


learned Counsel! for the appellants himself,- 
it was held by their Lordships of the Privy: 


Council that a creditor of a deceased 


Muhammadan whether in respect of dower 


Po) b TA 811; 40 402; 3 Sar, 853; 8 Ind, Jur. 181 
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orotherwise cannot follow his estate into 
the hands of a bona fide purchaser for 
value to whom it has been alienated by 
his heir-at-law, whether by sale or mortgage, 
Nudoubt it was further held by their 
Lordships that such an alienes is bound 
by aay decree charging the estate passed 
in a suit against the heir, pending at the 
date of alienation batin the present case 
the decree obtained by the plaintiff did 
not create any charge against any pro- 
perty. 

The case of Mirza Mohammad Sharafut 
Baha ur V. Shahzadi Wahida Sultan Begam 
(190. W. N. 502) (4) was also relied 
on in support of the contention that where 
the widow is in possession of a portion 
of the estate and the other heirs have 
possession of the remainder, she can seek 
to recover her dower by way Of an adminis- 
tration suit; but the suit brought by the 
plaintiffs wasa simple suit for recovery 
of the dower debt and not. an administra» 
tion suit. , 

Nezbit was argued that as the execution 
of the decree for dower was stayed by their 
Lordships of the Allahabad High Court 
pending decision of the Partition. suit, it 
must be deemed that both the suits were 
consolidated and those consolidated suits 
constituted, as it -were, an administration 
suit We are unable to accept this argus 
ment also. We quote the passage from 
the judgment ofthe High Court (Ex. 2) on 
which this argument is based. : 

“The last point is whether the plaintiffs are 
entitled to suefor the whole of the dower debt 
or whether one-fourth should not be deducted. 
It is admitted that the transferees, 6. e. the 
plaintiffs are in no better position than the widow 
herself, but no authority has been shown for the 
proposition that a widow insuring for her dower 
debt must make a deduction proportionate tothe 
share of her inheritance inher deceased husband's 
estate. The widow's dower debt ranks with any 
other debt and must be paid before the balance 
of the estate can be divided between the heirs. If 
Met. Kaniz Sughra gets her whole dower debt 
1n this suit, then she will, of course, obtain less in 
her capacity as an heir. 

There is another appeal pending between the 
same parties, namely, first appeal No. 465 of 1929 in 
which Lala Durga Das and others as transferees 
of the rightsof Mst. Kanis Sughra are claiming 
her share in the property left by Hamid Ali Khan. 
Any sum decreed on account of the dower debt of 
Mst. Kaniz Sughra will have to be adjusted 
when fixing the amount ofthe share due to her in 
the other suit, but there seams to be no justification 
for reducing the amount of dower claimed for 
Mst. Kanis sughra in the present case,” 

The above quotation clearly shows that 
execution of the dower decree was stayed 


(4) 19 O WN 502; 28 Ind, Cas, 191; 2L O L J 319; 
A IR 1915 0g), 655, 
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by the High Court as it was contended on 
behalf of the appellant in that case that 
Mst.. Kaniz Sughra was also liable for 
a portion of the dower debt and as the 
High-Court thought that this- point could 
be taken into account by the trial Court 
while fixing the amount of her share in 
the partition suit, execution of the decree 
for dower was stayed. The High Court 
did not, in our opinion, mean either to con- 
solidate the two suits orto hold that the 
suits taken together should be deemed 
to constitute an administration suit. Had 
this been the intention, they would not 
have upheld the trial Court's decree 
for recovery of Rs. 25,000 in the dower 
Buit, 
Lastly it “was contended that as the pro- 
perty which was mortgaged by: Nawab Ali 
Khan and which was purchased in auction 
by Chaudhri Muhammad Jamil consisted 
of a two-thirds share in the site of the 
kotht in question and a mojety share only 
in its materials, their suit should bave 
been decreed in respect of the remaining 
one-sixth of the materials (plaintiffs having 
attached a two-thirds share both in the 
site andin the materials), It appears, 
however, that though in the first instance 
only ahalf share of the materials was 
Bold.in execution of the mortgage decree, 
yet the remaining one-sixth share was 
subsequently sold and purchesed by 
Qhaudhri Muhammad Jamil in satisfaction 
of his decree on account of the fact that 
by the partition decree Nawab Ali Khan 
got a two-thirds share in the materials 
also. The sale certificatein respect of 
this share was produced by the defendants 
in the trial Oourt but was taken back on 
account of amistake on the part of the 
defendant's Pleader in the Court below. 
We have allowed it tobe filed again in 
this Oourt. It thus appears that Ohaudhri 
Muhammad Jamil purchased the entire two- 
thirds share of Nawab Ali Khan in the 
materials of the kotht also. Moreover, this 
point was never raised by the plaintifts in 
the trial Court, 

The result is that the appeal fails 
entirely and is dismissed with costs, 


Be | : Appeal dismissed. 


In re patuant (NAGS 
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NAGPUR HIGH COURT 
Civil Revision No. 485 of 1938- 
September 5, 1939 
QRURB, J. is 
In re Mst, FATMABI—AppPLioant 

Revision—Court-fees, decision on, adverse to ap- 
plicant—Revision, if maintainable — Succession Act” 
(XXXIX of 1925), ss. 379 (1) (3)—Application for 
succession certificaie — Deposit of amount equal to 
fee payable under Court Fees Act — Application al- 
towed on condition of furnishing security — Condi- 
tion not fulfilled—Amount held should be refunded, 

Orders about court-fees adverse to an applicant can 
be the subject of revision, and the same prinaiple 
would apply where it is found that any clear provi- 
sion of law has been disregarded. 

The applicant applied for a succession certificate 
and under s, 379 (1) ofthe Succession Act, deposited 
Rs, 370 equal to the fee payable under the Vourt Fees 
Act. ` The application was allowed subject to the 
applicant's furnishing security, This, she was unable 
to do, and papers were ordered to be filed. She then 
applied forrefund of the deposit of Rs, 370: 

Held, that the firat condition of s. 379 (3), 
that the gum should be received under sub-s. (1) 
was fulfilled and therefore the refund should be, 
granted. Sankara Ayyar v. Nainar Mooppanar 
(1), not followed, 


App. for revision.of the order of the Oourt 
of the Subordinate Judge, First Olass, 
Saugor, dated June 16, 1938, in Succession 
Oertificate Case No. 2 of 1937, 

Mr. W. B. Pendharkar, for the Appli- 
cant, 

Order.—The applicant applied for a 
succession certificate, and under 8. 379 (1) of 
the Indian Succession Act, deposited Ks, 370 
equal tothe fee payable under the Ooaurt 
Fees Act. The application was allowed 
subject to the applicant’s furnishing 
security. This she was unable to do, and 
papers were ordered to be filed. She then 
applied for refund of the deposit of Rs. 370. 
The lower Court relying on Sankara Ayyar 
v. Nainar Mooppanar (1) has found that she 
is not entitled to refund. 

It has been held in this Oourt that 
orders about court-fees adverse to an appli 
cant can.be the subject of revision, and I 
think the same principle would apply here 
ifit is found that any clear provision of 
law has been disregarded. Section 379 (3) 
Seems to me to be perfectly clear in laying 
down two conditions on the fulfilment of 
which such a deposit shall be refunded, 
These are that the sum should be received 
under subes, (1), and secondly, that- it 
should not be expended under sub-s. (2). 
The first condition is clearly fulfilled, and 
sub-s, (2) itself says that the expending 
shall be in the purchase of stamp, ‘There 
has been no such expending in this case. 
Sankara Ayyar v. Nainar Mooppanar (1) 


(1) 81M 241, 
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which dealt with the corresponding sec- 
tion of the old Act is a very short judgment. 
It simply says that if the order for the 
grant of a certificate has been made, the 
sum in deposit becomes at once legally 
appropriated as duty. The sub-section 
prescribing refund is not discussed, and 
there is further distinction in that there 
the order ‘seems to have beena final one 
whereas here it is conditional on security 
being furnished. I hold that the money 
. had to be refunded, and direct that this be 
done now. No order for costs of this ap- 
plication. 


D. Revision allowed, 


OUDH CHIEF COURT 
| Becond Civil lines No. 329 of 1937 
November 24, 1939 
ILTON, J. 
BAOCHAN LAL— DEFENDANT—APPALLANT 


versus 
GOBARDHAN AND orHars—PLaINTIFRS 
AND OTHERS—DgranDANTs—RERsPpcNDBNTS 
Presumption—Part of share in village sold — Pre- 


sumption that ing sh dor'sh 
is also sold, if arises. EAS REE 


ena part of a share in a village is sold, no 
presumption arises that similar shareof the house 
of the vendor standing on the share is also sold, 
though such presumption arises when the whole 
share is sold and- nothing is reserved. 93 Ind. Oas. 
287 (1) and 101 Ind. Oas. 155 (2), explained, 

8. O. A. against the decree of the Addi- 


ae Civil Judge of Unao, dated May 13, 


Mr. Hyder Husain, for the Appellant. 
Mr. M. Wasim, for Respondents Nos, 1 


Judgment.—This is a second appeal 
cer hess NG aaa whom a decree 
was passed and whose appeal was dismissed 
by the Additional Civil adan 

The facts as far as they affect this appeal 
are that one Badlu owned 32 pies in village 
Narharpur. In 1866 he sold a 16 pies 
share, that 18 to say, half of what he owned, 
to the plaintiffs but distinctly stated that 
he reserved his residential house. He 
made other sales of part of his share in 
which he didnot mention the house, but 
eventually in 1891 he solda pies share 
which was all that hehad lett, to the 
plaintiffs and in this deed he expressly 
declared that he was selling the entire resi- 
dential _house. The defendants urged 
that asin deeds in their favour there was 
no express mention of the house being 
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excluded as had been done in the deed of 
1886, they were entitled to a share in the 
house. This view found favour in the 
Courts below, but the suit was nevertheless 
dismissed on the ground that the plaintiff 
had possession over the whole house. The 
learned Additional Oivil Judge refers to 
Balram .Singh y. Ganga Singh (13 O.L.J. 
432) (1) and Krishna Kumari Debi v. 
Rajendra Bahadur Singh Deo (6 0. W.N, 
1150) (2) as supporting his view that when 
there is no mention in a deed that the sale 
ofa sharedoes not include the sale ofa 
house standing on that shareit must be 
held that the house goes . with the share. 
These authorities hold good in a case where 
a complete share has been sold and nothin 

is reserved and, therefore it is presum 

that ahouse standing on this share is also 
sold. The same presumption does not arise 
when the whole share is not sold but only 
a part of it because when only a part ofa 
share is sold,:much ig reserved; as for ine 
stance the balance of the share which is not 
sold. I know of no authority to the effect 
that when a person buys part of another 
person's share in a Village the presumption 
is that he buys a corresponding share in 
the house of his vendor in the village, Iam 


` not, therefore, prepared to hold that because, 


when a whole share is sold it is presumed 
that a house cn itis soldjone should also 
hold that when part ofa share is sold a 
similar share in a house in the share must 
be sold. This being so, there is no force 
in this appeal which is dismissed with 
costs. 


B. Appeal dismissed. 
(1) 13 O L J 432; 93 Ind, Oas. 287; A I R 1936 Oudh 
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@) 6O W N 1150; 104 Ind. Cas, 155; 8 Luck 43; 18 O 
LJ 846; A I R 1937 Oudh 240, 





PATNA HIGH COURT 
Appeal No. 302 of 1937 
February 13, 1939 
JAMES AND ROWLAND, Jd. 
Musammat DULHIN AND OTAERS— 
APPELLANTS 
versus 
HARIHAR GIR AND OTHERS — J UDGMANT- 
DEBTORS AND OTHBRS— REB8PONDBN1B. 
Civil Procedure Code (Act V of 1908), 3. 48— 
Art. 182, Limitation Act (IX of 1908), should not be 
invoked in determining starting point for limitation 
under s. 48—Limttation unar k 48 cannot be es- 
sa ogee aes o P. O., the Court ought 
to limit itself to examination of the provisions of 
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the Code itself and not import the provisions of 
‘other enactments, more particularly Art. 182, Lim, 
Act, which by itsown terms applies only to the 
period for execution of a decree or order not pro- 
‘vided for by 6,48, Civil P.O. An amendmentof a 
decree does not therefore give anew date for start- 
ing a period of limitation if the application for 
execution is beyond the period of twelve years pre- 
‘seribed by a. 45. The periad cf twelve years under 
‘a 48 is final and cannot be extended by any 
amendment of the decree. 60 Ind. Cas. 318(1), dis- 
sented from, 175 Ind. Oas. 558 (8), distinguished, 
46 Ind Oas 107 (3),138 Ind. Cas. 98 (4), Ganesh 
Das v. Vishan Das (5), 151 Ind. Oas £41 (6) snd 
45 Ind. Cas. 436 (7), followed. |p. 375, col. 1.) 


`. -A. from the original order of the Sube 
Judge, Gaya, dated August 16, 1937. 


“Dr. Sir Sultan Ahmed and Mr. Syed 
‘Hasan, for the Appellants. i 


Bir M. N. Mukherji, Messrs. P. C. Manuk, 
‘Sarjoo Prasad, Rui G. 8. Prasad, Rai Paras 
Nath, R. J. Bahadur, G, C. Das and N. 

“K, Prasad II, for the Resp:ndents, 


.Rowland, J.—The only point for deci- 
-Bion is whether as held by the Subordinate 
-Judge, the application presented to him for 
execution cf a mortgage decree by sale of 
the mortgaged properties was barred by 
time. The Subordinate Judge was of opi- 
‘nion that s. 48, Oivil P, O. was a bar. The 
‘plaintiff (now decree-holder) had sued on 
three mcrtgage bonds and obtained a preli- 
mimary decree dated June 23, 14229, for 
approximately Rs. 42,100. The decree men- 
‘tioned as usual a period cf grace which 
-having expired, the decree-holder applied 
-for.and obtained a deoree-absolute for sale 
‘dated December 19, 1923, He applied to 
„execute this decree on August 16, 1926, and 
, Was met by-an objection on behalf of some 
' of the judgment-debtors that the decree in 
ithe form in which it had‘been drawn was 
ot execuiable because the debis due on the 

three mortgage bonds were separate debts 
, Becured on different items of property and 
. the amounts for which the s-veral properties 
were liable must betspecitied in the decree 
- before it -could be executed. Tie Subs 
_ ordinate Judge disallowed this objection, 
, but, cn appeal, this Ouurt on August 3, 192e, 
. reversed that decisiin and said referring 
to the judgment in the original sujt that 
. the decree as it stcod could noi be executed 
and tLe Subordinate Judge must proceed 
» to execute the decree substantially as three 
decrees. That being so, the order of the 
„lower Court directing executicn to proceed 
was set aside and the case remanded for dis- 
„posal according to law. ‘lhereafter on Sep- 
‘tember la, 1928, the decree-holder suffered 
.the execution to be dismissed for default. 
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He next applied in 1930 for amendment of 
the decree which was duly ordered to be done 
on July 16,1930, Subsequently he found 
that some further amendment was necessary 
and obtained orders to that effect on 
August 27, 1932, and September 24, 1932, 
On July 8, 1933, be made his second applica: 
tion to execute the decree and this applica- 
tion was dismissed on June 20, 1934, for 
default in prosecution. The third applita- 
tion to execute the decree-was presented 
on January ?, 1937, and is the application, 
against which the objection under m 48, 
Civil P. O., has been allowed by the Sub- 
ordinate Judge. The Subordinate Judge was 
of opinion tha tthe period of 12 years began 
to run from December 19, 1923, the date: of 
re decree absolute and expired in December 
1935. ; rae 
For the appellante, reference is made to 
the words in. s. 48 “12 years from the date 
of the decrees ought to be executed” and it 
is said that when there was no executable 
decree ‘in existence before July 16, 1930, 
the decree scught to be executed must be 
considered to be of that date and 12 years 
will run from that date and it has further 
been suggested that September. 24, 1932, 
again gives a starting point available to 
the- decreesholder for computing the period 
of 12 years laid down ins, 48. In support 
of this contention reference is made. to 
Baldeo Shukul v. Syed Yusuf, 60 Ind. 
Ons, 318 (1) where a Single Judge of this 
Court tock the view that the words “decree 
sought to be execnted” must include the 
amended decree. The learned Judge did 
not quote authority for his view, but he 
Teferred to what was generally - understood 
to be the law under the old Lim, Act when 
Art, 179 had to be construed. It may be 
that the learned Judge was referring tosuch 
decisions usthat in Muhammad Suleman 
Khan v. Muhammad Yar Khan (2) in which 
although Art. 179, as it then stood, con- 
tained no reference to the date of the 
amended decree as distinct from the date 
of the decree itself, the date of decree had 
been held- for the purposes of that Article 
to mean or at least to include the date of 
the amended decree where there had been 
an amendment. It may be noticed here 
that subsequent to that decision both the 
Lim. Act of that time and the. Oivil 
P. O. have been repealed and their place 
taken by new enactments Article 102 which 
takes the place of Art. 179 in the Lim. Act 
has been amplified and now makes specific 


(1) 60 Ind. Oas 318, 
(3) 17 A 39%; A W N 1894, 191, 
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provisions for a period of three” years’ 
limitation to run from the date of an amende 
ed decree where there has been sn amend- 
ment. : y 
. - Ins. 48 on the other hand the words are 
. “date of decree sought to be executed,” 
without any qualifying reference to possi- 
ble amendments subsequent to the date of 
the original decree. It has therefore been 
argued for the respondents that in construe 
ing ‘8.48 we ought to limit ourselves to 
examination of the provisions of the Code 
itself and not import the provisions of other 
enactments, more particularly Art. 182; Lim, 
Act, which by its own terms ‘applies only 
tothe period for execution of a decree or 
order not provided for by s. 48, Oivil P. O. 
‘In support of this view we have been 
referred to decisions of the High Oourts 
in B mbar, Allahabad, Calcutta, Lahore 
and the Ohief Court of Lucknow. In Bome 
bay the matter came under consideration 
in Narsingrao v, Bando Krishna (3). In 
this case the decree had been passed under 
the old Uode and the Court considered the 
words ins: “05 “the decree shall bear the 
date the day on which the judgment was 
pronounced.” It was said that this language 
was imperative and was designed to meet 
precisely a sase of this sort where owing 
to certain oversights or irregularities a 
delay has intervened between the delivery 
ofthe judgment and the formal drawing 
- of a correct decree. This. was laid note 
withstanding that the decree which was at 
first drawn was incapable of execution 
until it was amended. I may in passing 
mention that this case was not apparently 
brought to the notice of the learned Judge 
of this Court who decided Baldeo Shukul 
v. Syed Yusaf, 60 Ind. Oas. 318 (1). Both 
those decisions were examined in Faqir 
Chand v Kundan Singh (4) where the 
learned Judges drew special attention to 
the wording of col, 1 of Art: 162 and held 
that the amendment ofa decree-does not 
give a new date for starting a period of 
limitation if the application for execution is 
beyond the period of twelve years allowed 
by s. 48. That is, the period of twelve years 
-under 8. 48 is final and cannot be extended 
by any amendment of tLe decree. The 
view of the Lahore High Court is expressed 
in Ganesh Das v. Vishan Daa ©) in which 
the above Bombay and Allahabad decisions 


were also followed by thè Chief Oourt of 

(3) 42 B 309; 46 Ind. Oas. 107; AI R1918 Bom. 
217; 20 Bom L R 481. ` 

(4) 54 A 622; 138 Ind. Cas, 98; A I R1933 All. 
351; (1932) A L J 471; Ind. Rul (1983) All. 363. 

(5) AIR 1935 Lah. 293, 


DULHIN v. HARlHAB are (PAT.) 


375 


Oudh in - Narendra Bahadur Singh v. Oudh 
Commercial Bank, Ltd. (6). In Oalsutta o 
similar view was taken in a decision ap- 
parently unreported but which was taken 
on appeal to His Majesty in Council and 
the jadgment of the Judicial Committee is 
reported in Khulna Loan Co. v. Jnanendra 
Nath Bose (7). The report shows that the 
Subordinate Jodge had proceeded on the 
view that the period of twelve years pro- 
vided in the cage of a decree does not 
certainly begin to run until the decree 
becomes operative and capable of execution 
but the High Court took the opposite view 
observing : if 

“The terms of s. 48 seem to us to be perfectly 
clear, and according to. that section time runs 
from the date of the decree. The date of the decrees 
is fixed by O. XX, r. 6, and we cannot understand 
how there can be any other date of the decree, 
from which limitation should run" 

Their Lordships of the Judicial Commite 
tee simply stated that they saw no reason 
to differ from the judgment of the High 
Court. I think that we are bound to fol- 
low these authorities and cannot hold that 
time for the purposes of s, 48 is to be 
calculated from a date prescribed elsewhere 
than in that section. I should, however, 
state that we have been referred to a recent 
decision of this Oourt in Ran Ranbijaya 
Prasad Singh” v. Kesho Prasad Singh (8) 
which is said to favour a different view. 
The facts in that case are not quite on all 
fours with those before us, for the question 
there was whether the starting point for the 
period of twelve years under s. 48 was the 
date of the decree of the original Court or 
the date of the final order of the Appellate 
Court, The point decided was that time 
would run from the final order of tbe Appel- 
late Court, and in the course of the judge 
ment referenceis made to Art, 182 in sup- 
port of that proposition. The learned 
Judges did not say that the decree sought 
to be executed in 8. 48 was the deeree of t 
Appellate Court as has been sometimes 
held; if that had been their reading of the 
scope of s, 48, then it would not have 
been necessary to invcke Art. 182 in the 
determination of the starting poiat for 
limitation under s. 48 in cases where there 
has been an appeal. But whether the 
observations in Ram Ranbijaya Prasad 
Singh v. Kesho Prasad Singh (8) are in 
their entirety correct or not with reference 

(6) 10 Luck. 208; 151 Ind, Oas. 541; A I R 1934 
Oudh 465; 1LO WN 1103; 7RO 132 (F B). 

(TE) 22 O W N145; 45 Ind, Oas. 436; AIR 1917 
PO &(P 0). 

(8) 19 PL T 4243 175 Ind. Cas, 558; A IR 1939 


. Pat. 401; 4 BR 612; 10 R P 633. 
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to Art. 182 (9), I do not think we are to 
treat those observations as applicable to 
cases falling within all tke sub-clauses of 
Art. 182. Such a view would have a 
surprising result if applied to Art. 182 (5), 
and one which I do not think can have 
been intended by the learned Judge, Sol 
think we should not regard these observas 
tions-as applying to subecl. (4) or any other 
sub clause than No, 2. And in dealing with 
the matter before us, I feel no’ doubt that 
we ought to follow the current of authority 
in Bombay, Allahabad. Lahore, Calcutta 
and Lucknow and to hold that the applica- 
tion presented on January 2, 1937. to 
execute the decree dated December 19, 1923, 
was barred- by s. 48,-Oivil P. O. I would 
dismiss this appeal with ccsts to each act of 
contesting respondents 

James, J.—I agree to the order proposed 
by. my learned brother and I agree with 
his view that we must regard ourselves as 
bound by the current of authority on this 
question to. accept as correct the view of 
the learned Subordinate Judge, although if 
the matter were res integra, I shonld feel 
more difficulty. In Muhammad Suleman 
Khan v. Muhammad Yar Khan (2) the 
Allahabad High Court was dealing with 
Arts. 178 and 179, Lim. Act of 1877. Sir 
Sultan Ahmad for the appellants suggests 
that e, 230 of the former Civil P.O , would 
also have applied to that case; but the 
application in execution with which the 
learned Judges were dealing had been made 
within twelve years of the original decree, so 
that whether the provisions of s. 230 applied 
or . whether. they did not, the Court in that 
particular case was not required to consider 
them. Sir Sultan Ahmad suggests that the 
remark with which the judgment ends, that 
with ‘regard to anv future application in 
execution, para. 4 of col. 3 of Art. 179 con- 
tains the limitaticn which will be applic- 
able, implies that the learned Judges had con- 
sidered the question of whether after twelve 
years from the date of the original decree 
execution would or wonld not be barred by 
the provisions of 8. 230. If it had been 
clear that s. 230 did apply to that particular 
case, the decision would have been of con- 
siderable authority in support of, Sir Sultan 
Ahmad’s view, because any obiter dictum 
of Sir Jobn Edge is to be treated with res- 
pect ;. but it is not clear thats. 230 did 
apply in this case at all. 

In 1808, when both of these Acts were 
repealed and re-enacted, a new a. 48, Civil 
P. C., took the place of the old s. 230 ; and 
Arts. 181 and 182 took the place of Arta, 178 
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and 179 of the Schedule in the'Lim. Act. 
Art. 182 was amended in such a manner as 
to give statutory authority, tothe decision 
of Sir John Edge and Banerji, J.. but appli- 
cations governed by s. 48, Civil P.O, were 
excluded from its operation; and s. 48 
merely said that limitation was to run from 
the date of the decree of which execution 
was sought. In favour of the appellants’ 
view we have the decision of a Single Judge. 
of this Court in Baldeo Shukul v. Syed 
Yusuf, 60 Ind. Oas. 318 (1); but the Allahe 
abad High Court expressly dissented from 
that decision in Paqir Chand v. Kundan 
Singh (4) and the weight of authority in 
general appears to be against it. I find 
some difficulty in treating: the decision of 
this Court in Ram Ranbijaya Prasad Singh 
v. Kesho Prasad Singh (8) in the manner in 
which Bir Sultan Ahmad suggests, ag 
authority for the view that in looking “for 
the starting point for limitation under s. 48, 
Civil P. O, we must-apply the conditions 
laid down in Art, 182 of the Schedule to 
the Lim. Act. In that case the learned 
Judges were dealing with para. 2 of col. 3, 
of the Schedule and not with para. 4; but 
I find it difficult to act upon the general 
proposition that the provisions of Art. 182 
should beheld in any way to affects. 48, 
Civil P. O. 

The provisions of Art, 182 cannot be read 
into Art. 183, as is clear from the decision 
of the Judicial Committee of the Privy 
Council in Abdul Majid v. Jawahir Lal (9) 
wherein it was held that the decision of the 
Appellate Oourt could only afford a new: 
starting base for limitation under Art. 183 
when there was a decree of the Appellate 
Court in which the original decree merged ; 
and if Art. 182 cannot be invoked to find 
the starting point for the twelve years’ rule 
of limitation prescribed by Art. 183, it 
appears to me difficult to hold that it can 
be invoked to find the starting point for the 
twelve years’ rule under s. 48, Civil P. 0, 
since Art, 182 prescribing the three years 
rale for petitions of decree-holders in execu- 
tion, is expressly excluded from applica- 
ticn where the twelve years’ rule may apply, 
under Art. 183 of the Schedule or s. 48, 
Oivil P.O. In Khulna Loan Co, v. Jnanendra 
Nath Bose (7) their Lordships of the 


Judicial Committee approved of the deci- 


Sion that the period of twelve rears under: 
8. 48 ran, not from the date when the 


(9) 386° A 850; 23 Ind. Oas. 649: AI R1914- P O 
66; 12 AL J 624; 16 Bom. L R395; 180 W N 983; 
19 OL J 696; 27 ML J17; (1914) M W N 485; 1 
ML 44; 1L W 483 (PO. - 
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dezree became operative and capable of 
execution, but from the date of the decree; 
and I consider tbat the decisions of the 
Allahabad High Court in Faqir Chand v. 
Kundan Singh (4) of the Bombay High 
Court in Narsingrao v. Bando Krishna (3) 
and cf the High Oourt at Lahore in Ganesh 
Das v. Vishan Das (5) leave ug no option but 
to hold that the view taken by the learned 
Subordinate Judge was right and to dismiss 
the appeal. 
8. 


Appeal dismissed. 


OUDH CHIEF COURT 
Testamentary Case No. 1 of 1939 
Civil Miscellaneous A ppipation No. 925 of 
1939 


November 24, 1939 
- Yorka, J. 

“Mars. VIOLET PETERSON—APPLIOANT 

versus 

In the matter of THE BSTATB OF THE LATB 

Mes ADELAIDE ELIZABETH 
FORBES—Opposita Parry 

Ani Tren date pode (Act von 1908), s. 10— 

ability to proceedings for probate of will— 
“Two rival applications for probate— Date z institu- 
tion, whether date when application was filed or 
date when caveat was  entered—Succession Act 
(XXXIX of 1925), se 295, 273. 

Troe eange tr obtaining probate of a will are 
not suits. e direction in a. 295, Succession Act, 
is only that the procedure of asuit shall be fol- 
lowed and not that proceedings, on becoming con- 
tentious, shall “ become" regular suits instituted 
on the date of their becoming contentious, Beo- 
tion 10 of the Civil P O, is, therefore, not strictly 
applicable to such proceedings. Even assuming, 
however, that it is applicable in principle, it is clear 
that as between rival applications for probate it 
is by no stretch of reasoning possible to treat as 
the date of: institution the date on which the 
caveator may choose. to allow the proceedings to 

me contentious. The only date which can be 
regarded as the date of institution with a view 
to deciding which of two rival “suits” is “ pre- 
viously instituted " must be the date on which the 
petition was filed and not the date on which the 
Caveat was entered. i 

[Oaso-law referred to.j 

Order.—On September 26, 1939, my 
learned brother Bennett, J. declined to take 
into consideration an application* for stay 
of proceedings in this Court under s. 10 
of the Civil P.O. on the ground that Mr. 
Forbes and Mr. O'Neill not having filed 
any caveat or affidavit had at that time 
no right to be heard in the case. Subsequent- 
ly on October 13, Mr. O'Neill alone filed 
a Caveat supported by an affidavit, but 
did not present any fresh application under 


s- -10. November 24 being fixed for 
*Page off184 Ind. Oas. 535.—[Ba.] 
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the evidence on behalf of the caveator, 
on November 20, thatisto say, only four 
days ago, Mr. Walford on behalf of Mr, 
O'Neill presented a fresh application 
under s. 10 of the Oivil P. O. 

The facts which give rise to the cone 
sideration of ihis application are as fol- 
lows : 

Itis common ground between the parties 
that the late Mrs. Forbes, had executed a 
will on January 23. 1938. She apparently 
left Lucknow for Mussoorie on June 5, 1939. 
but died at Dehra Don on the morning 
of June 6, Mr. Forbes returned to Lucknow 
not long afterwards, but took no immediate 
action witha view to obtaining probate 
of kis mother’s will of which he and the 
applicant Mra Peterson were co-executors. 
On July 12, Mrs. Peterson filed the present 
application for probate as executrix under 
the will. It is said that prior to her doing 
so, she had been approached by her bro 
ther witha view to their making a joint 
application in the Oalcutta High Oourt, 
which was more suited to Mr, Forbes asa 
forum because he had business in that part 
of India and is not at the present time 
ordinarily a residentin India. It is not 
disputed that on July 4, Mr. O'Neill ine 
formed Counsel for the petitioner that on or 
about June 22,1939, Mr. Forbes had dise 
covered among the late Mrs. Forbes'’s papers 
a ccdicil in the terms of which the peti- 
tioner Mrs. Peterson ceased to be an exe- 
cutrix. Itis said by the learned Counsel on 
his behalf that Mr. Forbes after that date 
instructed his solicitors to file an application 
inthe Oalcutta High Oourt for the pro 
bate ofthe willand codicil. On July 12, 
as mentioned above, -Mrs. Peterson filed her 
application in this Oourt and on July 26, 
having come to know that her brother was 
intending to filean application at Calcutta, 
she entered a caveat in the Ualoutta High 
Court, a course of action said to be pere 
missible under the rules_of that Oourt. It 
was not till August 3, that Mr. Forbes filed 
his application in the Caloutta High Court. 
On August 9, Mrs, Peterson followed up 
her caveat by filing an affidavit in support 
of it in the Oalcutta High Court with the 
consequence that the proceedings in that 
Court became contentious and the pro- 
visions of s. 245 of the Indian Succession 
Act (Act XXXIX of 1925) came into effect. 
Meanwhile citations had been served on 
Mr. Forbes and Mr, O'Neill, who is an 
executor under the terms of the alleged 
codicil though not ofthe original will, on 
August 17,1939, They did not, however, 
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as menticned above entera caveat or take 
any action in this Court. 

[It isimpcrtant to note that notice to pro- 
duce the -will had been served on Mr. 
O'Neill and Mr. Forbes on July 14, 1939, 
and that on July 17, Mr. Forbes some- 
what disingenuously wrote on the back of the 
summons that the will which he was asked 
to produce had been sent to Oaleutta in 
connection with his applica'ion for pro- 
bate “made in the Osleutta High Ooart 
that application in fact not having been 
made, a fact of which he could not bat be 
aware. It was not indeed until July 
2x, that he- himself at Oalcutta signed the 
necessary papers so that tre application 
could be made on August 3. 

“Subsequently Mrs. Peterson filed an ap- 
plicaticn in the Calculta High Oourt under 
s. 1C of tte Civil P. O. asking for the proe» 
ceedings in that Oourt to be stayed pending 
the dieponsl of tte proceedings in this 
Court. That application was dismissed on 
August 30. I bave nothing before me 
except a copy of the formal order, It 
appears that several points were argued 
but the main ground was probably the 
fact that at the date when this matter was 
argued at Oalcutia, there being no caveat 
or affidavit filed in this Court the proceeds 
ings in this Court, were without any defen- 
dant and it could not be said that the pro- 
ceedings át Oa'cutta were between the same 
parties. Tofact the application to the 
Oalcutta High Court under s, 10 of the Civil 
P. C. was obviously premature. 

‘The matter came up for hearing again 
in this Court cn September 4, and again 
oh September 26, when Mr. Forbes and 
Mr. O'Neill sought to oppose the application 
in this OCourt without filing a caveat or 
affidavit, and it was for that reason that 
my learned brother on September 2: declin- 
ed toEear them in the case and incon- 
sequence Mr. O'Neill did ultimately file 
the caveat cn October 13, on which date, as 
the will was then before the Oourt, having 
been procured from Calcutta, evidence in 
formal proof of the will was taken and put 
on the record, ‘ 

‘Learned Counsel for the caveator Mr, 
O’Neill has sought to argue before me 
really only one pcint, After reciting the 
sequence of events he contends that there 
is a previously instituted suit within 
the meaning ofs.100f the Oivil P.O. 
between the same parties proceeding in 
the Oalcutta High Court and that therefi re 
this Court should not proceed with the 
trial of the present suit, the matter ia issue 


v 
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here being directly and substantially t 
same as that which is in issue int 
Oalcutta High Court. Put in simple wor 
he says that there is a prior suit pendin 

the Oalcutta High Court and that therefo 
this Oourt should stay these prcceedin 
until the matterhas been finally decid 
by the Oalcutta High Court, He sugges 
that that Court is already dealipg with t 
whole matter and the application befo 
this Court only relates to half of it. Thi 
however, is scarcely a correct stateme 
because the caveat itself brings: the seca 
half of the matter into issue before tl 
Court. Hesuggesta that there isa dang 
of contradictory decisions and he remar 
that the petitioner has not again mov. 
the High Oourt at Calcutta under s. 10 
the Civil P. O. after the proceedings becar 
contentious in this Vourt. Learned Couns 
has referred to anumber of cases whi 
are reported in 14 O W.N. 924 at 9 
[Ramani Debi v, Kumud Bandhu Mookerj 
(1)]} I.L. R. 41 Oal 819 [Saroja Sundo 
Basak v. Abhoy Charan Basak (2)] 
O. W.N. 541 [Radhashyam Das v. Ran 
Sundari Dassi (3)] I, L. R. 22 Bom, 261 
pages 263, 264 and 266, Chotalal Chunil 
v. Bai Kabubai (4)] and I. L. R. 53 Bom. 8 
[Venidas Nemchand v. Bai Champav 
(5). In none of these cases, howev 
was the question considered at what de 
an application for probate was to be cc 
sidered to have become a suit. The use 
the term “become suit” is itself a very loo 
use of language and not supported by t 
terms of s.295 of the Indian Suece 
sion Act. In those cases it was mere 
Considered ina general way that an a 
plication for probate besame contentio 
only on the filing ofa caveat support 
by an affidavit, andthas became a suit 

the sense that it had to be tried asa su 
The gist of the learned Oounsel’s argume 
is that when a caveat and affidavit are file 
the proceedings then become a suit and 
is to be taken that the suit is instituted 
the date on which the prozéedings becor 
contentious. In effect this amounts 

saying that the dateof institution of auct 
so-called suit is entirely at the mercy 

the caveater, a -proposition which is absa 
when thus baldiy stated. One might almc 
as well say that a suit becomes institut, 

(1) 14 O WN 924 at p. 926; 7 Ind. Oas 136. 


(2) 41 O 819; 34 Ind. Oas. 27; A IR 1915 Gal | 
(3) 34 OW N 541; 59 Ind. Cas,661; A I R 1920 C 
743 f 


(4) 22 B 361 at pp. 263, 264, 266. 
(5) 535 B 829; 122 Ind. Oas, 123; 31 Bom, L R10 
A IR 1930 Bom, 29; Ind. Rul. (1930) Bom, 128. 
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only when the written statement is filed 
by the defendant, a proposition which is 


patently absurd. 

Tomy mind itis clear on the analogy 

of a pauper application under O. XXXIII, 
‘ry. 8, ofapplications under 8.47 of the 
Oivil P.O. when those procecdings are 
treated as suits, and of an application 
under 6,95 subsequently treated a plaint 
-in a suit such as was discussed in 16 Ind. 
Oas 443 [Bhut Nath Pal Mistry v. Chan- 
dra Binode Pal Chowdhary (6 that any 
application which is subsequently con- 
verted into a plaint or is to be treated as 
a plaint and the foundation for {u suit, 
must be considered to date back as 8 plaint 
to the date on which it was filed as an ap- 
plication. 
_In point of fact the conduct of the 
caveator andthe other applicant to the 
Caleutta High Court, Mr. Forbes, in this 
case is, to my mind, open to criticism. 
Section 279 (1) of the Indian Succession 
Act provides that: . 

“Every person applying to anyof the Courts men- 
tioned in the proviso to s. 273 for probate of a will 
or letters of administration of an estate intended 
to have effect throughout British India,” : 

, As is the case with reference to the 
present application shall state in his 
petition, in addition to the matters res- 
pectively required by s. 276 ands. 278, that 
to the best of hia belief no application has 
been made to any other Court for a pro- 
bate of the same will or for letters of 
administration of the same estate, intend 
ed to have such effect as last afore- 
said : ; 

“Or, where any such application haa been made, 
the Court to which it was made, the person or 
persons by whom it was made and the proceedings 
(if any) had thereon.” 5 
- Bub-section 12) provides that : 

- “The Court to which any such application is 
made under the proviso tos 273 may, if it thinks 
sit, reject the same ” 

“The clear intention. of this section was 
to prevent from arising the very situation 
which has arisen in tLe presentcase and 
the Courts having to decide a question 
_of priority between competitive applications 
made to different Courts. No copy of the 
application tothe Calcutta High Oourt is 
before me and it is not possible to say 
whether compliance has been made with 
‘the provisions of the section, but I am 
inclined to suppose that it cannot have 
been ccmplied with because the applisation 
to this Court had been made thres weeks 
before the application was made at Oal- 
cutta, and the bulk of the properly is 


(8) 16 Ind, Cas. 448; 16 O L J 84, 
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ter 
situated in this province, and if those 
facts had been brought to the notice of 
the Calcutta High Court in the application 
itself, that Oourt would perhaps have 
declined to take up the application made to 
it in the light of sub-s, (2) of a. 279, 

Asaresult of the action taken by the 
caveator, however, this question, which does 
not seem ever to have come up for decision 
before, has now to be decided as to whether 
the application of the caveator of this 
case tothe Oaleutta High Court though 
later in date does take priority in view 
of the fact that the proceedings there 
became contentious before it become so 
here. ; 

In the first place itis clear that s. 10 of 
the Civil P. O. is notin terms applicable 
to cases of this kind. My attention has 
beon drawn toa long series of cases in 
which it has been held that proceedings in 
s. 295 of the Indian Succession Act are not 
suits, as indeed is apparent from the 
wording of the section. The following 
cases have been referred to :68 Ind. Oas. 
671 [Maung Tun Yin v. Ma Sein Yin (7)], 
I. L. R. 6 Rangoon 474 |Ko Maung Gyi v. 
Daw Tok (8)], I. L. R. 50 All. 238 [Kanhaiya 
Lal v. Gendo) (9)].I. L. R. 33 Bom, 256 
Sundrabai Sah v. The Collector of 

elgaum (10‘]and7 O. W. N. 373 at p. 375 
[T. Nathon v. Mrs. A. S. Nathan (11). ` 

The wording of s, 295 is in any case 
quite clear. It provides that : 

“In any case before the District Judge in which 
there ia contention, the proceedings shall take, ag 
néarly as may be, the form of a regular suit, acoord- 
ing tothe provisions of the Oivil P.O. 1908 in 
which the petitioner for probate .....shall be the 


plaintiff, and the person who has | appeared to oppose 
the grant shall be the defendant.’ ' 


It is quite clear that the direction here 
is only that the procedure of a suit’ shall 
be followed and not that proceedings on 
becoming contentious, shall “become” 
regular suits instituted on the date of their 
becoming contentious. Section 10 of the 
Civil P. O. is, therefore, not strictly appli- 
cable. Even assuming, however, that it is 
applicable in principle, I am clear that as 
between rival applications for probate, 
itis by no stretch of reasoning possible 
to treat as the date of institution the date 
on which the caveator may chcose to allow 
the proceedings to become contentious. 

(7) 68 Ind. Cas. 671; 11 LB R331; ATI R1923 


Rang 9. 
(88 R 474; 112 Ind. Oas 427; A I R 1928 Rang. 249, 
(9) 50 A 238; 107 Ind. Cas. 34; 25 A L J 972; AIR 
1928 All 5l. 
(10) 83 B 256; 2 Ind. Oas. 283; 10 Bom. L R 1197, 
11) 70 WN 373 at p. 375; 123 Ind. Cas. 220; Ind, 
Rul. (1930) Oudh 172; A J R 1930 Oudh 272. 
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The only date which can be regarded as 
the date of institution with a view to 
deciding which of two rival “suits” is 
“previously instituted” must, in my opinion, 
be the date on which the petition was 
filed. Applying the principles stated ‘in 
s. 10 ofthe Oivil P. O. on that basis, [am 
not able to hold that the matter in issue in 
these proceedings before me is also directly 
and substantially in issvein a previously 
instituted suit between the same parties 
litigating under the same title, etc,, etc. | 

The application accordingly faila and is 
dismissed. | 

8. Application dismissed. 


LAHORE HIGH COURT 
Oriminal Appeal No. 721 of 1938 
January 9, 1939 
Young, O. J. AND BLAOKER, J. 
EMPEROR — Prosecutor 


versus 
JIWAN DAS MILAWA RAM— 
AGOGUSED—RESPONDHNT. 

Criminal trial— Evidence—Witneass—Statement to 
Police—Repudiation of portion—Duty of Court. 

When a witness is confronted with a portion of 
his Police statement which he repudiater, the Police 
Officer recording his statement should be questioned 
specifically with regard to that portion of the atate- 
ment. The practice of merely asking the Police 
Officer perfunctorily whether a partioular document 

s representa the witness's statement as a whole should 
be condemned. It is the obvious daty of the Judge 
to apply his mind tothe question whether he is 
satisfied that the denial is to be rejected. | 


Or, A. from an order of the Sessions Judge, 
Mianwali, dated May 28, 193°. 


Mr. Mohammad Monir, the Assistant Ade- 
vocate-General, for the Orown. 


Mr. B. R. Puri, for the Respondent. 


. Blacker, J.—Jiwan Das was tried by 
the learned Sessions Judge of Mianwali on 
charges under ss. 302 and 307, I. P. C for 
the murder of Rahman and the attempted 
murder of Mst. Fatto at Manda Khel on 
March 16, 1938. The assessors gave a una- 
nimous Verdict of guilty on both charges, 
but in spite of this, the learned Sessions 
Judge acquitted him. The Orown has ap- 
Pealed against this order of acquittal and 
the respondent has been represented by 
Qounsel before us, The facts of the case ara 
that the deceased and his mother, Met. Fatto 
who has given evidence in this case were 
neighbours of the accused. There was some 
dispute between them about a boundary 
but this had been ostensibly patched up 
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by a compromise between the parties some 
days before the occurrence. On the day of 
occurrence, however, there was an alterca= 
tion between two of the children of the 
families in which their mothers Mst, Fatto, 
the injured person and Mst. Dewan, the 
wife of the respondent were implicated. 
These two women abused each other and 
then the respondent came and also abused 
Mst. Fatto. He then went up the roof of 
his house and taking a double-buarrelled 
shot gun, fired a shot at her which wounded 
her. This attracted to the spot her sdn 
Rahman who was working in hisloom a 
short distance away and he was also shot 
and killed. Karamullah and his mother, 
Mst. Pathani were standing by watching 
the occurrence and the accused also aimed 
his gun at them but as they took shelter 
behind the wall the pellets struck the wall, 
Karamullah then went tothe Police Station 
which is about four miles away and 
promptly reported this incident. In this 
report, however, he implicated Jetha Nand 
the son of the respondent also. Jetha Nand 
was notimplicated by the other witnesses 
in Court. Karamullah was accompanied 
when he went to the Police Station by 
Nawaz Khan,one of the prosecution witnesses 
and his mother Mst. Pathani who is also 
a prosecution witness. The Sub-Inspector 
who was questioned on fhis point states 
that the report of Karamullah in which he 
falsely implicated Jetha Nand was not re- 
corded in their presence ss he was taken 
ineide a room and they stayed outside. There 
is no reason to disbelieve this witness on 
this point. Other witnesses to the occure 
rence are Hidayat-Ullah, Khan Zaman, 
Ghulam Hussain, Mohammnd Khan and 
Suleman. The reason why the learned 
Sessions Judge has acquitted the respon- 
dent appears to be that he has been in- 
fluenced by the medical evidence in thinking 
that the story that the Respondent fred 
from a higher levelis false, He has ac- 
cordingly subjected all the prosecution wit- 
messes toa very severe criticism and has 
come to the conclusion thatnone of them 
can be relied upon. He is therefore of opie 
nion that he cannot tell the circumstances 
in which Rahman met his death and he 
has accordingly acquitted the respondent. 
In coming to this conclusion, the learned 
Sessions Judge has not, in our opinion, 
fully appreciated the weight of the une 
doubted facts that this occurrence took 
place in daylight, that Mst. Fatto must 
know who fired at her and that no conceiv. 
able theory has been put forward by any 
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body as to why she should name any other 
Person as the person who fired at her than 
the person who actually did. 

Be that however as it may, the findings 
of tLe learned Sessions Judge appear to us 
to be based on false inferences drawa from 
the evidence. (His Lordship then examined 
the evidence and proceeded), There is only 
one circumstance which tells in any way 
against the evidence of Nawaz Khan and 

st. Fatto, and thatis that their story in 
Cqurt is inconsistent with their Police state- 
ments in one particular, namely that after 
she was sbot Mst. Fatto ran away into her 
house, They have both denied making 
such statements and it must be confessed 
that it seems unlikely that the woman, at 
any rate, would have made such a state- 
ment as it would be quite inconsistent with 
the rest of her story that she had witnessed 
the firing upon her son, In this connection 
we consider it necessary to comment upon 
the slipshod manner in which it has been 
attempted to prove that these witnesses did 
make the statements which they deny hav- 
ing made. A mere perfunctory question was 
put to the Sub-Inspector of Police whether 
the statements as a whole were recorded 
correctly by him during the investigation, 
to which he replied in the affirmative. No 
effort was, however, made to ask him the 
specific question whether the witnesses did 
make those two particular statements which 
they now deny. having made and whether 
the witness can’ be certain that he recorded 
their actual statements accurately and could 
not in any way have misunderstcod them. 
This is very important in this case first 
because, the witnesses deny having made 
the statements, and secondly, because it 
seems to us unlikely that they did make 
them inthe exact formin which they ap- 
pear-in the record, and thirdly, because 
there is not such a very great difference 
between them and the statements given in 
Oourt as to put it beyond the bounds of 
reasonable possibility that the Police Officer 
who was not examining them with a view 
to extracting every detail of the story with 
meticulous accuracy could not have mis- 
understood them on this point, We con- 
sider that in every such case when a witness 
is confronted with a portion of his Police 
statement which he repudiates, the Police 
Officer recording his statement should be 
questioned specifically with regard to that 
portion of the statement. We cannot but 
condemn the practice of merely asking 
the Police Officer perfunctorily whether a 
particular document represents the witness's 
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statement as a whole. Whenever a witness 
denies having made a previous statement, 
it is the obvious duty of the Judge to 
apply his mind to the question whether he 
is satisfied that the denial is to be rejected. 
But even giving this discrepancy the 
fullest possible weight in favour of 
the accused, the utmost result to which 
we could come would be that these 
witnesses are slightly improving their story 
in order to make it fit in with the position 
that Mst. Fatto was a direct eye-witness of 
the shot fired at her son. If she were not 
an eye-witness, the effectof her evidence 
would be just as good. If she is herself 
shot and within a few seconds her son 
Tushes out and is also shot, in the absence 
of very strong evidence to the contrary, the 
presumption is- overwhelming tnat the 
same person fired both shots. 

We are therefore of the opinion on con- 
sidering allthe evidence that there is no 
réason whatever to reject the story told by 
Mst. Fatto, Mst. Pathani and Nawaz Khan. 
Mst. Fatto was certainly there; Mst. Pathani 
was a neighbour and obviously must have 
been there; and Nawaz Khan has given 
good reasons for being there. Tre credit 
of these persons is also enhanced by the 
fact that they have refused to endorse the 
false implication of Jetha Nand and it ig 
impossible to understand the position taken 
up by the learned Sessions Judge when he 
assumes that they would have falsely 
implicated Jetha Nand if the Sub-Inspector 
had not already told them that Jetha Nand 
had an alibi. There is no evidence that 
when they made that statement at the Police 
Station either they or the Sub-Inspector 
knew that Jetha Nand could prove an altbz 
and the probabilities are strongly against 
this. We are of the opinion therefore that 
the acquittal of the respondent is totally 
unjustined and amounts to 8 m.scarriage of 
justice. We therefore agree with tne asses- 
gors in tuis case and not with the learned 
Sessions Judge and we accept the Govern- 
ment appeal. Jiwan Vas, respondent, ig 
accordingly found guilty on both charges of 
the murder of Rahman snd the attempted 
murder of Mst. Katto. We are unable to 
see any extenuating circumstances in the 
case justifying our passing any sentence 
lesser than the death penalty. We accorde 
ingly order Jiwan Das to be hanged by 
the neck till he is dead. We do not consider 
it necessary to pass a Beparate sentence 
under gs. 307, I. P. Q. 


D. Appeal accepted. 


$a 
BOMBAY HIGH COURT 
Oriminal Appeal No, 493 of 1938 
May 9, 1939 
B.J. Wania AND Kanta, Jd. 
EMPEROR—PBRosBOUTOR 


versus 


JHINA SOMA— AOoGUSED 

Oriminal Procedure Code (Act V of 1898), s3. 297, 
537—Omisston of Judge to explain to jury all 
essential elements of offence charged against 
accused, when vitiates trial — Prosecution, if can 
urge in appeal that Sessions Judge omitted to ain 
law to jury—Criminal trial—Trial by jury—Defences 
taken by accused in alternative, tnconsistent—W he- 
ther proves that evidence led on behalf of prosecution 
should have been believed by jury — Verdict — Inter- 
erence. 

Under e. 297, Oriminal P. O.,it is the duty of the 
Judge to explain to thejury all the essential elements 
ofthe offences charged against the accused and to 
give directions on the law so as to make the Jaw clear 
in relation to the facts of the case and the evidence 
adduced. Eventhe mere reading of the sections to 
the jury does not amount to an explanation of the 
law. Nor can the Judge rely on the fact that Advo- 
cates on both sides had explained the law to the jury. 
The Judge must ley down the law by which the jury 
is to be guided. This provision is imperative. 
Tt is the clear duty of the Judge to explain what 
in law are the essential requisites of an offence 
and what must be proved to constitute that 
offence. An important non-direction to the jury 
or an omission to direct them on an important 
point, omcunt3 to misdirection; but s. 297 must 

e read along with the provisions of 8. 537 of the 
Code. It ia necessary, however, that the misdirection 
should be such as to occasion failure of justice, such 
failure óf justice as would vitiate the trial or pro- 
ceedings. There is no ground for broadly assuming 
that if even a mandatory provision of the Oode is 
infringed, the result in all cases must be to vitiate 
the trial irrespective of whether it has or has not 
occasioned failure of justice. 160 Ind Oas. 1060 (1), 
referred to. [p. 333, col, 1.] i i 


Omission by Govt. to take a ground that the 
Sessions Judge omitted to explain the law to the 
jury, would not debar the prosecation from urging it 
in the appeal. on ie ae 

In a criminal trial the presumption of innocence 
is always in favour of the acoused till he is found 
guilty, and he ig also entitled to the benefit ofa 
reasonable doubt. Even if the defences taken up by 
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Mesers. G. C O'Gorman and V. Ne 
Chhotrapati, for the Accused. < 

B.J Wadla, J.—This is an appeal by the: 
Govt. of Bombay against the acquittal ofi 
the accused on the charge of murder and 
abetment of the commission of the offence 
of murder. The third azcused is the 
father of the first and second accused 
who are brothers. Thecharge against them. 
was that first accused on or about May. 5,° 
1938, at about 9-30 p,m.at Malavan did- 
commit murder by intentionally causing. 
the death of Ranchhod Bhula of Vasan, 
and that the second and third accused 
abetted the commission of the said offence. 
of murder by the first accused, and theres” 
by committed an offence under s. 302} 
I. P. O., so far as the first accused was cone” 
cerned, and under ss. 302 and 114, I, P.U., 
so faras the second and third accused’. 
were concerned. The accused were tried 
by the learned Sessions Judge at Surat 
with thehelp ofa jury. The jury unani» 
mously came to the conclusion that the: 
accused were not guilty of the offences ` 
with which they were charged, and the. 
learned Judge agreeing with the verdict of 
the jury acquitted and discharged the 
accused on August 5, 1938 

The facts leading up to the alleged. 
offence are that on the day in question": 
(May 5, 1938) there was a marriage pro- < 
cession proceeding from the village of - 
Vasan towards Malvan at about lamplight. ` 
Vasan is in the Ohikbli Talaka, while Malvan, 
is inthe Taluks of Bulsar. The occasion 
of the procession was the marriage of 
one Jogi, sòu of Bhangia Lala. Several 
persons from Vasan joined the procession: 
including the wife of the deceased, her 
parents and her aunt. The deceased who. 
had gone io Billimora to get a wedding 
present for the bridegroom joined the pro-- 
cession later, The procession. was on the 


’ 


move after lamplight, but as the little child, ` 
of the deceased wanted to ease herself, the:. 
deceased, his wife, her parents and her. 
aunt stayed behind. Thereupon the three. 


the accused in the alternative were inconsistent, that 
would not necessarily prove that the evidence led on 
behalf of the prosecution, who must establish the guilt 
of the accused, should have been believed by the Jury. 
{p 334, col. 2.) 


No Gourt will interfere with the verdict of a jury, 
even if it may itself think differently of the evidence, 
or because ıt thinks that another Jury may have come 
toa different conclusion. To lightly interfere with 
the.verdict of a jury with which the Sessions Jadge 
has agreed would be to reduce trial by jury in this 
country. to a farce. 139 Ind, Oas. 272 (3), referred 
to." [ébtd.] J 


accused came up along with one Ohankka, 
followed by another person, Ukadia Lala. - 
It is alleged that the first accused shouted, . 
“Where is the Khandnad ?” The deceased : 
Ranchhod said that he wus there. It is 
further alleged that thereupon the third. 
accused caught the deceased by the neck, 


and the second accased held his hands, 
and the first accused started giving him.. 
blows with a penknife; the deceased fell. ~ 
down and died almost instantaneously, 

Le deicxce of the accused was that ‘they 


Or, A, against an order of the Sessions . 
Judge, Burat, ; 


Mr.. B. G. ‘Rao, Assistant Government 
Pleader, for the Crown, 
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were not the aggressors; the aggressors 
were the deceased and Chankka; that there 
was a scuffle, and that the deceased was 
hit accidentally by a thrust of the penknife 
in the hand of Chankka who really intend- 
ed thé blow forthe first accused. In the 
alternative, the accused alleged that they 
killed the deceased in exercise of their right 
of private defence, viz., defending.. their 
person against the attacks of the deceased 
and Chankka. Accused No. ! in the after- 
noon of the next day made a complaint 
in which he charged Uhankka and the 
deceased, not knowing that he was dead, 
with having attacked his brother (accused 
No. 2) and also himself when he went to 
help his brother. There was a long trial, 
several witnesses were examined on behalf 
of the prcsecution, but no evidence was 
led on -behalf of the the accused, and 
the learned Sessions Judge summed up 
the case at great length tothe jury. As 
Ihave stated before, the jury came to 
the unaninious conclusion that the accused 
were not guilty,and the learned Judge 
agreeing with the verdict of the jury, 
ordered tŁeir acquittal and discharge. 

The main grounds of appeal are: (a) that 
the direction given by the Judge to the jury 
as to the consideration of the alternative 
defences was not proper and should have 
been placed more clearly; b) that the 
Point whether. there was occasion for 
reasonable apprehension in the mind of 
the opponents “(accosed) justifying the 
killing of the deceased was not explained 
tothe jury in a proper way; (c) that 
having regard to the medical evidence and 
tothe conduct of the first and second 
opponents after the commission of the 
murder, and to the facts stated in the 
counter-complaint of the first opponent, the 
verdict of the jury was unreasonable and 
unjust; and lastly,(d) that the point as to 
why the opponents happened to be on 
the spot was nut put to the jury in rese 
pect of its bearing oa the possible guilt 
of.the opponents. The Govt. there- 
fore pray that the order of acquittal be 
set -aside and the accused dealt’ with 
according to the law, and if necessary, 
process be ordered to issue against the 
accused under s, 427, Criminal P. O. 

The Govt. have lodged this appeal under 
8. 417, Oriminal P. C., which lays down 
that the Local Govt. may direct the Public 
Prosecutor to present an appeal to the 
High Court from an original or appellate 
order of acquittal passed by any Court 
ether than a High Court. Itis provided by 
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B. 418 (1) that an appeal may lie on a 
matter of fact as well as a matter of law, 
except where the trial was by a jury in 
which case the appeal shall lie on a matter 
of law only. Unders. 423 (2), it is prc- 
vided that nothing ccntained in the 
section shall authorize the Court to alter 
or reverse the verdict of the jury, unless 
it is of opinion that such verdict ig 
erroneous owing to @ misdirection by the 
Judge or to misunderstanding on the part 
of the jury of the law as laid down by 
him. An appeal therefore lies in oases 
tried by the jury on questions of law only, 
and under the criminal procedure, the 
verdict of the jury is to be considered 
final where there is no error of law or mis- 
understanding on the part of the jury of 
the law as laid down by the Judge, or any 
misdirection by the Judge, and the Judge 
has agreed with the verdict of the jury, 

It was contended on behalf of the Crown 
that there was a misdirection in so far ag 
the learned Judge did not expound the 
law relating to the offences to the jury. It 
is true that in the heads of the charge 
tothe jary there is no reference to tre 
sections under which the accused are 
charged. Under s, 257, Oriminal P. O. 
it is the duty of the Judge to explain 
to the jory all the essential elements of 
the offences charged against the accused 
and to give directionson the law so as to 


“make the law clear in relation to the 


facts of the case and the evidence adduced. 
Even the mere reading of the sections to 
the jury does not amount to an explana- 
tion of the law. Nor can the Judge rely 
on the fact that Advocates on both sides had 
explained the law tothe jury. The Judge 
must lay down the law by which the jury 
is to be guided. This provision is impera. 
tive and it cannot be tco emphatically 
stated that in cases tried with the help of 
a jury it is the clear duty of the Judge 
to explain what in law are the essential 
requisites of an offence and what must be 
proved to constitute that offence, That the 
prcvision of the Code is mandatory was again 
laid down recently by the Full Bench in 
Emperor v. Puttan Hassan (1), and it is 
indeed surprising how a Sessions Judge who 
is usually a man of considerable experienca,, 
can prcceed to charge the jury without, in 
the first instance, explaining the law on the 
subject. Such explanation is necessary in 
all cases and is certainly very important. 

(1) 38 Bom. L R 19; 160 Ind. Oas. 1060; AIR 193% 
Bom. 53, (1936) Or, Oas, 164; 37 Or. L J 866; 60 B 599; 
8RB203F B), 
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in a case where the charge is one of murder, 

-It is incumbent upon the Judge to explain 
‘what is culpable homicide under s. 292, I. P. 
C, and under what circumstances culpable 
homicide amounts to murder, and under 
-what circumstances it does not, under s. 300. 
An important non-direction` to the jury or 
an omission to direct them on an important 
point, amounts ,to misdirection; but we must 
read s. 297 along with the provisions of 
s. £37 of the Code. In ihat section it is 
laid down that 

“subject to the provisiung hereinbefore contained, no 
finding, sentence or order passed by a Oourt of com- 
petent jurisdicticn shall be reversed or altered on 
‘account of any error, omission or irregularity (as 
mentioned in sub-cl. (a) of that section) or of the 
-omission to revise any list of jurors or assessors in 
accordance with s. 324 or of any misdirection in 
any charge to a jury unless such error, omission, 
irregularity, or misdirection, has in fact occasioned 
a failure of justice,” 

There are therefore three categories com- 
ing under this section, first, where there is 
an error, omiesion, or irregalarily, in any 
stage of a trial or enquiry or proceeding; 
secondly, where there is an omission in revis- 
ing tLe list of jurcrs or assessors; and thirdly, 
in-the case of misdirection in the charge to 
the jury. It is necessary, however, that the 
misdirection should be such as to occasion 
failure of justice, such failure of justice as 
would vitiate the trial or proceedings, The 
misdirection causing failure of justice -may 
at timés arise in relation to the case for 
the prosecution; but in the majority of cases 
the effect of a misdirection to the jury 
comes up for ccnsideration on the ground 
that it has prejudicially affected the accused, 
There is, however, no ground for broadly 
assuming that if even a mandatory pro- 
vision of the Oode is infringed, the result 
in all cases must be to vitiate the trial 
irrespective of whether it has or has not 
occasioned failure of justice. It was undoub- 
tedly the botnden duty of the Sessions 
Judge to explain the law to the jury before 
dealing with the evidence, but 1 do not 
think that the omission to read and explain 
the relevant sections in this case has been 
such as can be said to have occasioned a 
failure of justice. It was pointed out to 
us by the learned Counsel for the accused 
that this ground was not even taken by 
Govt., butthat would not debar the proe 
secution from urging it in the appeal, 

The only other ground that was mentioned 
to us was that the alternative defence, viz., 
that the accused acted in self-defence or 
defence of their person, was not fully and 
properly explained to the jury. The learned 
yudge, however, clearly pointed ont the aller- 
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native defence tothe jury, and we find it 
stated by the Judge in para. 4 of his charge © 
to the jury that it was suggested that it was 
the deceased who was the ‘aggressor and 
caused serious injuries to accused No. 2, and 
that a reasonable apprehension arcse in 
the mind of the accused about their own 
safety, and that cn account of that appre- 
hension they attacked the deceased in self- 
defence and killed him. At the end of 
his long summingeup the leared Judge also 
told the jury that, although the defence of 
self-defence was not raised by the accused 
and was not suggested in the cross 
examination of the prosecution witnesses, 
and although it was inconsistent with the 
other defence put forward by the accused, 
it was still open to the jury to consider 
it and to see whether, in the circumstances 
of the case,it was made outornot. The 
learned Judge was right in putting 
this alternative defence to the jury for 
their consideration in the way hedid. It 
was, however, open tothe jury to come to 
the conclusion on the evidence of the wit- 
nesses, whom they had seen and whom 
they bad heard, that the prosecution had 
failed to establish the case against the 
accused. In acriminal trial the presump» 
tion of innocence is always in favour of 
the accused till he is found guilty, and he 
is also entitled to the benefit ot a reasonable 
doubt. Even if the defences taken up by 
the accused in the alternative were incon- 
sistent, that would not necessarily prove 
that the evidence led on benaif of the 
Prosecution, who must establish the guilt 
of the accused, should have been believed 
by the jury. It was for the jury tocon- 
sider what weighs they should attach 
to the evidence that was led before them. 
Apart from the omission to explain the law, 
the learned Judge summed up the evidence 
very clearly and fairly on both sides, and 
left the matters which were within the 
province of the jury entirely for thew con- 
sideration. Under the circumstances, we 
see no reason to interfere with the verdict. 
NoOourt will imterfere with the verdict of 
a Jury, even ifit may itself think differently 
of the evidence, or because it thinks that- 
another jury may have come to a different 
conclusion. To lightly interfere with the 
verdict ofa jury with which the Sessions 
Judge has agreed would be toreduce trial 
by Jury in this country toa farce, There 
is a case reported in Emperor v. Bai Lali 
(2) where the Sessions Judge had disagreed 


(2) 34 Bom. L R 896; 139 Ind, Cas. 279; 33 Or. L J: 
745; Ind. Rul. (1932) Bom, 490 (1). 
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“with-the verdict of the jury and submitted 
the case ander s. 307, Oriminal.P. O. to 
the Biga Court, and yet the High Court 
-held that, unless there was any perversity 
in the verdict or any misdirection there 
wasno reason why they should interfere 
with the verdict. Taking all the facts 
of the case and the evidence into considera- 
tion, I am of opinion that the appeal fails 
aod must be dismissed. . 
Kanla, J.—I agree, Section 297, Ori- 
minal P, O,, in very clear terms enjoins the 
Segsions Judge to charge the jury by 
summing up the evidence for the prosecus 
tion and defence, and laying down the law 
by which the jury is bound. The omis- 
sion todo this may or-may not cause a 
miscarriage of justice. Section 537 of the 
O de provides that if a misdirection (and 
an omission to: lay down the law would 
be a misdirection) causes a -failure of 
justice, it would vitiate the trial, There- 
fore, in the present case we have to: find 
whether the Oourt failed to lay down the 
law as provided in s. 297, and if so, 
whether there was a miscarriage of justice, 
Unless: both those questions were answered 
in the affirmative,-the verdict should not be 
disturbed. 
“On going through the record it appears 
thatthe learned Sessions Judge has not 


re-capitulated the relevant sections of -the: 


I. P.O. Tothat extent it may be ‘stated 
that there was omission to lay down- the 
law. It appears very:clearly,. however, that 
in different- portions - of his: summing ‘up he 
had- stated to what extent and under what 
Circumstances the right of private defence 
of;peraon could be exercised by the ac- 
cused. He'had also: pointed out that this 
defence was not put forward in the cross- 
examination of the witnesses, but 
seriously urged inthe course of the argu- 
meat of the Advocate for the -accused. 
He also properly pointed out at the close of 
the summing up that, in spite of the-fallure 
of the Advocate for the accused toset up 
this defence and to cross-examine : the 
prosecution witnesses on that. point. and 
although the defence was inconsistent, with 
the other defence, if, the jury on the mater- 
ials before them thought that a case of 
self-defence of person was, established, it 
would be their duty to consider it, and 
give effect to their conclusion. To that 
extent tLerefore the learned Judge consider- 
ed the evidence and gave directions on the 
point of private defence, and Í do not think 
therefore that the charge suffers from any 
serious omission. On going through the 
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whole record, I do not think that there has 
been any failure of justice occasioned in 
this case, and therefore I do not think this 
Oourt. should interfere with the unanimous 


finding of the jury, < 
I cannot allow this case to pass without 
emphasizing, that the provisions of s, 297, 
Oriminal P. O. are emphatic, and over- 
looking the same is likely to give rise to a 
miscarriage of justico and considerable 
waste of public time and money. [tis neces- 
sary that the provisions of this section should 
be rizidly adhered to and not ovetlooked. 
Even at the cost of repetition, the law 
should clearly) be expounded, especially 
when the charge is one of murder; other wise 
serious consequences are likely to ensue 


which a higa judicial ‘officer could and 
should avoid. 
8 Appeal dismissed, 


MADRAS HIGH COURT 
Oriminal Revision Oase No. 54 


an 
Petition No. 50 of 1939 
August 25, 1939 
__ PATANJALI SASTRI, J. 
In re O. KANNIAH MAISTRY anp 
OTAHES—PRTITIONBES 

Madras Gaming Act (III of 1930), ss. 3, 4, (ii), 6 
—Payment or sharing profita in fulfilment of betting 
on horse race, whether gaming—No particular per- 
son found guilty wnders. 4 oon of 
accused under s. 109, Penal ode (Act XLV of 1860), 
read with a. 4 (ii) Madras Gaming Act, propriety of 
—8.6, scope of—Finding of instrument of gaming 
in place searched under s. 5. 

The definition of ‘gaming’ in s 3 of the Mad. 
Gaming Act has included only the actual wagering 
or betting on a horse race, and payments in 
fulfilment of such agreement cannot be regarded as 

of such betting and is consequently not gaming. 
radford v. Dawson (1), relied on. 

Where no particular person is found to 
committed the offence under s. 4 (ii) of the Act, 
which the accused could be said tó have abetted, hia 
conviction under s. 109, I. P. O. read with a, 4 (is) 
Mad. Gaming Act as accessories either before or 
after the betting is wrong. 

Section 6, Mad. Gaming Act only enacts, that 
gaming instruments found in place entered or 
searched under the provisions ofs, 5 shall be evi- 
dence that the Berens tound esata yeas hare pre- 
sent for the purpose o although no play was 
actually seen by the Police Officer. But, the section: 
does not say that the mere -finding of gaming instru- 
ments in such a place shall be evidence of gaming. 
There isobvioasly a wide difference between a person 
being present at a particular place for the pose 
of gaming and his gaming atthe place, It only 
the latter act that- is constituted an offence under 
s. 4 (di) of the Act and not the former. ; 


have 
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Or, R. Oase and P. to revise order of the 
Sub-Divisional Magistrate of Saidapet, 
dated September 10, 1938. 


Messrs. K. S. Jayarama Ayyar, G. 
Gopalaswamy and ¥.C. Rajagopalan, for the 
Petitioners, 

The Public Prosecutor, for the Orown, 


Order.—The petitioners were prosecuted 
in this case for an alleged offence under 
8.4 (it), Mad. Gaming Act, 1930. The 
learned Appellate Magistrate, however, 
observed that there was no betting at the 
time of the night when the instruments of 
betting were seized by P, W. No. 1 under 
s. 5 of the Act and that the petitioners were 
there only for the purposes of payment or 
sharing of profits, Bathe has held that 
the petitioners must be regarded as 
accessories either before or after the 
betting and found them guilty under s. 109, 
I, P. O. read with s 4 (i), Gaming Act. 
This is clearly wrong as no particular person 
is found to have committed the offence under 
8. 4 (ii) of the Act, which the petitioners in 
this case could be said to have abetted, 
The learned Public Prosecutor has not 
attempted to support the conviction on this 
ground. He urged, however, that the con- 
viction could be upheld on two other 
grounds. First, he contended that payment 
of money or sharing of profits .in pursuance 
of betting on a horse race is also gaming as 
such distribution of- prizes and | dividends 
to winners is a fulfilment of the betting or 
Wagering agreements, But the definition 
of ‘gaming’ in s.3 of the Act has included 
only the ‘actual wagering or betting on a 
horse race, and payments in fulfilment of. 
such agreemen$ cannot be Tegarded as part 
oo betting;. see Bradford v. Dawson 
l . 


‘The learned Public Prosecutor next con- 
tended, that having regard to the statutory 
rule of evidence enacted. ins. 6 of the Act, 
the. conviction of the petitioners can be 


sustained- as supported by evidence, S 6- 


only enacts, so` far as it is material for the 
purposes of the case, that 
ments found in any place entered or 
searched under the provisions of s. 5 shall 
be evidence that the persons found therein 
were there present for the Purpose of 
gaming, although no play was actually seen 

y-the Police Officer. But, as I understand 
this section, it'does not take the Prosecution 
in this case far enough, 
that the mere finding of gaming instruments 


“(D (1897) 1 QB 307; 66 L J Q BIN; 76 L T 54 
18 Cox O'O 473; 45 W R 37; 613 P 154. ” | 
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in such a place shall be evidence of gaming* 
There is obviously a wide difference bet- 
ween a person being present at a particular 
Place for the purpose of gaming and-his 
gaming at the place. Itis only the latter 
act t is constituted an offence under - 
B. 4 (tt) of the Act and not the former. I am 
therefore of opinion that s. 6 of the Act 
cannot be invoked to sustain the conviction 
in the circumstances of this case, I set 
aside the conviction and sentence as well as 
the order of confiscation. The fine paid by 
the petitioners as well as the amount seized 
from them will be refunded. Lf 
D, Conviction set aside. 


RANGOON HIGH COURT 
Special Bench 
First Appeal No. 55 of 1938 
February 2, 1939 - . 
Ropzets, O. J., Mya Bu AND Mossty, JJ. ' 
8. T. R. M. OHETTYAR FIRM—APPELLANT 


. versus . 
-ANDATHAL AND oTABRe— RESPONDANTO. ` 
Oivil Procedure Oode (Act V of- 1908), 0. XXI 
r. 54—Prohibitory order on judgment-debtor—Personal 
service, if essential, 

The Code does not require personal service of the 
prohibitory order on the judgment-debtor. The 
omission to require service of a notice on the judg- 
ment-debtor in person in r. 54, O. XXI, was inten- 
tional, No notice ne ea ue publication ot the 
order is necessary. capt e cases covered by 
O. XXI, r. 23, aad except where the Oourt issues 
of grace of its own motion, notice to the .jadgment- 
debtor to show cause against attachment, the judg- 
ment-debtor has no notice, actual or constructi 
of attachment before a prohibitory order is issued 
under O. XXI, r. 54, as that is the first stage in 
execution by att 4 of immovable property. 
164 Ind, Oas. 1044 (2), 50 Ind. Oas. 261 (4) and 
89 Ind. Oas. 107 (7), referred to, 120 Ind, Oas, 142, 
(1), explained and distinguished, i 

F. A. from an order of the Assistant Dis- 
trict Oourt, Hanthawaddy, in Civil Hxecu- 
tion No. 7 of 1936. 

Mr, P. B. Sen, for the Appellant. Ca 

Messrs. Aiyar and Wan, for Respondents 
Nos. 1 and 4. 


Mosely, J.—This is an appeal by the 
8. T. R. M. Ohettyar Firm of Pyawbwe, 
Hanthawaddy District, whose property was 
sold in execution by its partner Somasun- 
daram Ohettyar against the decree-holder- 
respondent No. i and respondents Nos. 2, 3 
and 4, the auction-purchasers. In Oivil 
Regular No. 30 of 1933 of the Assistant 
District Court of Hanthawaddy, the plaintiff 
sued the firm in question carrying on 


_ business by its partner Somasuadaram 


Ohettiar, and also sued the four partners in 
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their personal capacity, namely ihe above 
Somasundaram Ohettyar whose address is 
Given as Mogul Street, Rangoon, Thenappa 
Ohettyar deceased, by his legal represent- 
ative Subbiah Chettyar of Ramnad, Madras, 
Visvanathan Ohettyar, and Meenatchi Achi 
of Madras. The suit was decreed againat 
the firm and partners. In the execution 
case in question, No.7 of 1936, the judg- 
ment-debtors were : (D the firm; (2) Boma- 
sundaram Ohettyar; (3) Subbiah Oheltyar 
as legal representative ; (4) Nachiappa 
Ohettyar, minor son of Visvanathan by his 
guardian ad litem, the bailiff, Hantha- 
waddy; and (5) Meenatchi Achi, It appears 
that the lest two judgment-debtors had 
been adjudged insolvent in Madras. One of 
the grounds of objection in the present case 
is that notice to the Official Receiver as 
their legal representative was not issued 
under O. XXI, r. 22. I note that the trial 
Oourt went astray in quoting Maung Ohn 
Tin v. P, R.M. P.S. R.M. Chettyar Firm 
(1) as authority for the proposition that 
notice was unnecessary to the Official 
Receiver. That case was a case where the 
Official Receiver was impleaded in his 
Capacity as an ordinary receiver in ad- 
ministration and not as Official Receiver. 
However, in the present case, these notices 
under O, XXI, r. 22 are altogether 
immaterial, as execution was applied for 
against the property of the partnership firm 
and not against the personal property of 
the partners: vide O. XXI, r. 50 (a). The 
next objection is that the prohibitory order 
(O. XXI, r. 54) was not served on Soma- 
sundaram Ohettyar, the managing partner, 
It is objected by Mr. Aiyar for respondent 
No. 1 that such notice is unnecessary. That 
has been laid down in First Appeal No. 22 
of 1936 Nayasha Kursoon Bee Bee v, S. P. 
S. T. R.M. Chettyar Firm (2) which I note 
has been reported in an unauthorized re- 
port, We have been invited by Mr. P.B. 
Sen for the appellant to have this ruling 
reconsidered. It has been given effect to in 
Burma Courts Manual, Circular No. 30, 
Item No. 18, and it is therefore desirable 
to reconsider it if thére are grounds for 
doing 80, though that may not. be essential 
for the decision of this case. Order XXI, 
1.94, suberr. (1)’ and (2), read as follows: 
“(1) Where the property is immovable, the attach- 
ment shall be made by an order prohibiting the 
judgment-debtor from tranaferring or charging the 
property in any , and sll persons, from taking 

any benefit from such transfer or re j 
R 1939 Rang. 


Q) 7 R435; 120 Ind. Oas. 143; A 
811; Ind. ee) Rang. 14, 
as. 1044; AIR 1936 Rang, 403;9 R 
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(2) The order shall be proclaimed at some placa 
on or adjacent to such property by beat of drum or 
other customary mode, and a copy of the order 
shall be affixed on a conspicuous part of the property 
and then upon a conspicuous part of the court- house, 


and also, where the property is land paying revenus 
to the Go ment, in the office of the Collestor of 
the district in which the land is situate.” 


Sub-r. 13) need not be considered. It was 
added by this Ocurt to deal with the date 
form which the order is effective, First, 
Appeal No. 22 of 1936 Nayasha Kursoon 
Bee Bee v. S. P. 9. T, R.M. Chettyar Firm 
(2) quotes four decisions: Sinnappan vV. 
Arunachalam Pillai (3), Ramanayakudu Y. 
Pedda Basappa (4), Abdul Ghafur Khan 
v. Akram Hasan (5) and Ganga Din v. 
Khushali (6) and says that these are no 
authority for the contention that personal 
service of the prohibitory order on the judg- 
ment-debtor is necessary. These oases are 
directed to the point, it is said, that an 
attachment is effective not from the date 
of ordering it but from the date of publish 
ing it, No doubt, it is said, there. are, in 
thesejcases, dicta to the effect that the judg- 
mentedebtor must receive notice of the 
attachment, but he does receive such notice, 
either actual or constructive, because before 
the order for attachment is made, he is 
called up to show cause against it, and 
therefore he must either be present before 
the Oourt at the time when the order is 
made, or he must have had an opportunity 
of béing present. The form of the nofice is 
addressed to the judgment-debtor personal- 
ly as well as to the public. I agree that 
the section of the Code does not require 
personal service of the notice on the judg- 
ment-debtor. A perusal of the rules of 
O. XXI which deal with the attachment of 
other descriptions of property, rr. 43, 43, 46, 
47, 48 and 51 to 53, of which r. 45 (2) 
and r,47 are the only ones which partie 
cularize notice to the judgment-debtor as 
the requisite method of informing him of 
the attachment, is sufficient to show that 
the omission to require service of a notice 
on the judgmént-debtor in person in r. 54 
was intentional. As was said in a case 
quoted to us, Sher Khan v, Misri Lal (7), 
which is only available in an unauthorized 
report, no notice other than the publication 
of the prohibitory order (wrongly styled 

(3) 42 M 844; 53 Ind Oas. 207; AIR 1920 Mad. 
804; 37M L J 375; (19019) M W N 678; 10. L W 391; 
26 M L T 281 (FB). 

565 at p. 566; 50 Ind, Oas. 261; AIR 1919 
ML J 284; 26M L T 45, p 
741; 83 Ind Oas. 878; AI R 1984 All. 
LJ 703. i 
(6) 7 A 703; A W N 1885, 179. _ 

(2) A IR 1926 Oudh 45; 89 Ind. Oas. 107, 
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there ‘ale notice") is necessary. Rama- 
nayakudu. V. Pedda „Basappa (4) says, at 
p- 566, that O. XXI, r. 54, suber, (2) con- 
templates that the person prohibited must 
haye the.opportunity afforded by. the ap- 
‘plication (affixing?) mentioned in suber. (2) 
of r. 54 of knowing that ‘he is 80 prohibited, 

Except in the cases covered by O. XXI, 

r..22, and except where the Oourt issues 
of grace of its own motion notice to the 
judgment-debtor to show cause against 
attachment, the judgment-debtor has no 
notice actual or,constructive of attachment 
before a prohibitory order is issued ‘under 
O. XXI, r. 54, as that is the first stage in 
execution by attachment of “immovable pro- 
perty. It may be in some cases that notice 
‘to the judgment-debtor, though not obliga- 
tory under r. 54, is desirable. A case of 
this kind might be where the property is 
attached:in-the non-cultivating saason, and 
lies so far from any village that the judg- 
ment-debtor may not know of the attac 
ment, In- any case the evidence and the 
materials:on récord show that notice in this 
execution case was served on Vyravan who 
was living in the firm's house at Pyawbwe 
and was working and collecting rents on 
‘behalf. of the firm. In my opinion until the 
contrary is proved, he must be held to have 
an ostensible authority to accept notice on 
‘behalf of the managing partner (O. V, 
T. 12). It is unnecessary to consider the 
evidence, -that of Chidambaram, and the 
affidavit of service of the prohibitory order 
itself that a prohibitory order was issued to 
‘Bomasundaram Ohettyar in another execu- 
tion case, No. 15 of 1936, of the same Oourt, 
‘by another decree-holder attaching the 
same land in question, which was sold in 
execution at the same sale, that decree 
holder being allowed rateable distribution, 
for that attachment would not fix this debt 
on the: property. 

- Another dbjection is that notice to verify 
the sale proclamation issued under O, X 
1.66 by' substituted service was obtained 
under false pretences; but there is nothing 


on the record to satisfy me that this was _ 


so. It is true that the address of the jud- 
ment-debtor had once been given as Mogul 
Street; but there is evidence that’ he was 
also residing at Pyawbwe from time to time, 
and he appears to have kept-himself out of 
the -way, and Vyravan-refused to accept 
service of any summons or notice: to him, 
16 would have been, more satisfactory per- 
haps if the process-server: had been called 
by the decree-holder, but his'affidavit was 
evidence and it was always open. to the 
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present appellant to call him. The last 
objection is one under O. XXI, r. 90, that 
there is a material irregularity in publishing 
or conducting the sale in that the property 
was misdescribed in the proclamation. We 
have heard Mr, P. B. Sen at length on the 
point and it appears to me that the sche- 
dule gave all the particulars of the property 
sold that could be reasonably required. It 
was not necessary to give the amount for 
which the houses in question were rented, 
nor was it necessary to describe one plof-of 
land as suitable for a mill site when there 
is no- evidence that it was peculiarly. suit- 
able therefor and all that is said is that a 
proposal for its use as such had once been 
abandoned. 

The evidence on the record that the 
granary was sold fora wholly insufficient 
price is, in my opinion, quite unreliable, 
There is evidence that judgment-debtor, 
throughout knew of the sale, and it was not 
shown that he suffered any substantial iñe 
jury by reason of any irregularity. What is 
more, the grounds put forward. by him could 
have been put forward before the sale was 
conducted (O. XXI, r. 90, sub-r. (a) as 
amended by Schedule Notification No. 44 
of January 27, 1937). No irregularities were’ 
disclosed which went to the root of the 
proceedings, or affected the auction-pur 
chasers. I would therefore dismiss this 
appeal with separate costs against the 
decreesholder and the auction-purchasers, 
Advocate’s fee in each case five gold mohurs. 


Mya Bu, J.—I concur, 
Roberts, C. J.—I agree. 


D. _ Appeal dismissed. i 


ALLAHABAD HIGH COURT .. 
Miscellaneous Oase No. 553 of 1939. - 
: August 17, 1939 oak 


ALLSOP, J. 
In the matter of BENARES BANK, Lrp., 
BENARES 
Companies Act Ait of 1913), s. 277-N—Order 
under, when should be passed, stated. : | À 
It was, never the intention, of the, Legislature 
in enacting s, 277-N, Companies Act, that 8 
company in an insolvent position should be allow- 
ed to continue its operations under the proteo- 
tion of-the -Oourt- and “that those who had dealings 
‘with the -Oompany should -be prevented under “the 
orders of the Court from seeking legal remedies to 
which they “would -otberwise have been entitled. It 
may be that the directors and the Uhairman of. a 
Qompeny~are actuated by the best of motives and 
that they think and hope that” their arrangements 
are: those -best suited to meet the liabilities of ‘the 
Company, but that is no ground inlaw for passing 
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an order under s.277-N, Companies Act, unless the 
Qourt really is satisfled that the position of the 
Company ig embarrassed only temporarily, 


Mr, B. Malik, for the Applicant. 


Messrs, H S. Muhammad Hussain, R. K. 
Malaviya, Shah Habeeb, J. Swarup, M. Á. 
Kasmi and Raj Bahadur Jaini, for the 
Opposite Party. 


Order. — This is an application filed 
on July 11, 1939,-that this Oourt should 
pass an order under s. 377-N, Companies 
Acts staying the commencement or con- 
tinuance :of all actions and proceedings 
against the applicants for a period of one 
year with liberty to apply for an extension 
of time. , The application is made on be- 
half of the Benares Bank, Ltd. A learned 
Judge of this Court. passed “an” interim’ 
order during. the-‘vacation:on July 12,.1:939}:. 
He had before him a report, of the Regis- 
trar of Joint Stock Oompaniés” as required 
by’ sub-s. (2) of s. 277-N. This report 
recommended that: proceedings: should: be: 
stayed’ as' conteniplated by s..277-N for a 
period of four months upor cértain conditions 
and the learned Judge passed an order 
accordingly, but: he directed. that notice 
should be published in certain-newapapers 
which he indicated and that the matter 
should be put up again before me dfter 
a month so that any creditors or depositors 
might make objections to the application, 
He made‘it clear that the order’ which he 
passed was liable to be recalled or modified 
upon the’ basis of any objections that 
might be filed. I may mention that’ one 
of the ‘conditions under which the order 
for stay of procesdings- was passed was 
that the bank should have three representa- 
tives of the-depositors upon its Board, 


The matter is before me: now in: pursu- 
ance of the order passed by the learn- 
ed Judge on July 12,:and certain applica- 
tions have’ been? put in by depositors 
and creditors, There are'three applications 
on behalf of three persons who: request 
that the Board should: be: directed to pay 
them sums of money which they deposited: 
in order to obtain’ drafts on other banks 
in Bombay. These drafts were dishonoured: 
because the bank suspended payment 
and: it is urged that: the money should be 
paid back, Then there are three- applica- 
tions that the: number of: directors repre- 
senting .the depositors should be increased: 
from 3 to 6 or 8. Learned `Oounsel who- 
appears- on behalf of the applicants has, 
however, in the course'of arguments, urged : 
that the interim-order for staying proceed- 
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ings should be recalled. There ja finally 
an application on behalf of Bate Krishna 
Das directly urging that the’ order for stay 
of proceedings should be withdrawn. This 
is supported by Mr. Malaviya who has put 
in vakalatnama on behalf of a number 
of other persons who are alleged to be 
depositors inthe bank. I may say at once 
that I cannot pass-any order to the directors 
to'make payments of money deposited in 
order to obtain drafts for payment upon 
other banks. This isa matter which’ must 
be decided in the proper way inthe proper 
Oourt. l 

1 have to consider the main question 
whether the order staying proceedings 
under s. 277-N, Oompanies Act, should 
be withdrawn or whether it should be 
confirmed under the same conditions or 
under different conditions. This question 
really turns upon the answer to the further 
question. whether the bank is entitled 
to ask the Oourt to pass an order of this 
kind. In order to do so, it must establish 
that it is temporarily unable to meet its 
obligations dnd I consider that the inten- 
tion of obtaining a report from the Regise 
trar of Joint’ Stock Oompanies isa that ‘he 
should examine’ and inform’ the Court of 
the true financial position of the Oompany. 
The Registrar's report, in spite of his 
recommendation, is on the facts absolutely 
against the-Oompany on this point because 
he has undoubtedly found that the’ Come 
pany is not: liable to meet its obligations 
and that its assets are about’ Rs. 7 lacs lése’ 
than its liabilities. It has been argued on 
behalf of'the bank that the Registrar of 
Joint Stock Companies and the’ accountant 
who assisted him have tnder-estimated 
the assets of the bank: and a referénce has 
been made particularly to a stim alleged 
to ‘be due from a firm called Laik aiid 
Banerji. It may be that the estimate of 
the Registrar of Joint Stock Companies is 
too conservative, but if I reject that esti- 
mate, there is' nothing else before me 
which: could satisfy me that the positioii 
of the bank is essentially secure. Even if 
it is true that the assets of the Oompany 
have-' been under-estimated in the report 
it still-seems‘at least likely that the ‘capital 
has beén wholly of in part dissipated 
and that the bank is not’ really in a solvent 
condition... In these circumstances I do 
not- think tHat it can fairly be said that 
the Company is unable to meet its obliga- 
tions only temporarily. The Ohairman of 
the Board: of Directors was present in 
Court/and ‘was permitted to présent argu: 
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ments himself in favour of the Company's 
application, In the course of these argu- 
ments he said that the Company wished 
to call meetings of creditors and to enter 
into some scheme of composition with them, 
He gave an outline of the scheme. 

The Company is to pay atthe rate of 14 
per cent. per annum on sums deposited 
with them. There are said to be about 
400 depositors who have sums of Rs. 100 
or less in deposit with the Company. These 
are to be paid off within two years. The 
: remaining 4,000 depositors who have larger 
sams in deposit are to be offered payment 
of 64 per cent. in 1939 and 1940, 123 
per ‘cent. in 1941 and 1942 and higher 
percentage in the three following -years 
during which their claim will finally be 
met. Even on. this scheme, it is obvious 
that the Company have no hope of meete 
ing all its liabilities for another period 
of six years and these liabilities are liabili- 
ties, only to the depositors, It does not 
appear whether anything will be left over 
for. the shareholders of the Company; it 
may be that the directors and the present 
Ohairman are actuated by the best of 
motives and that they think and hope that 
their arrangements are those best suited 
to meet the liabilities of the Company, 
but although that may be so, that is no 
ground in law for passing an order under 
8. 277-N, Companies Act, unless the Oourt 
really is satisfied that the position of the 
r apan is embarrassed only temporarily. 

am 
this fact from the material before me. I 
must at least suspect very strongly that 
the financial position of the Company is 
very far from being secure, It was never 
the intention, I am sure, of the Legislature 
in ehacting 8, 277-N, Companies Act, that 


a company in an insolvent position should . 


be allowed to continue its operations under 
the protection of the Court and that those 
who had dealings with the Company should 
be prevented under the orders of the Oourt 


from seeking legal’ remedies to which. 


they” would otherwise have been entitled. 
The Court could only undertake the res- 
ponsibility of barring these legal remedies 
to which people would ordinarily be entit]- 
ed if it was certain within reasonable 
limits that they would not suffer any real 
loas by being deprived of these remedies. 
I cannot say that I am satisfied that the 
Company is in a solvent condition essential- 
dy and therefore I am unable to maintain 
. the order passed for the time being under 

. Be 277-N, Companies Act. I direct that 


4 
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-be dismissed. 


very far from being convinced of : 


. marriage was performed by her 
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the order shall be withdrawn and that the 
application made by the Company shall 

I make no orders as to 
costs, 


8, - Order accordingly. 
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BOMBAY HIGH COURT - - 
Second Appeal No. 232 of 1937 

June 14, 1939 x 

Loxover, J. Be deere 

Sayad MOHIUDDIN Sayad NASIRUDDIN 
—PLAINTIFF—ÅPPALLANT >> 


versus ae 
KHATIJA BI AND ANOÊBAR— Daranpants— 
RESPONDENTS ver 
Muhammadan Law—Marriage—Shafi sect of Sunnis’ 
—Marriage of adult virgin wi her consent—~' 
—Validity. en 
Under the Muhammadan Law, marriage is a 
contract, and even among the Shafi sect of Sunnis, 
the marriage ofan adult virgin isinvalid if it is. 
performed without her consent and against her. 
wish, 118 Ind. Oas. 306 (1), relied on, Mahomed v. - 
Zahiroodin (2), referred to. 


8. A. from the decision of the Assistant ` 
Judge, Dharwar, in Appeal No.7 of 1936. ~s: 


Mr. S. R. Parulekar, for the Appellant. i 
. G. P. Murdeshwar, for Respondent 


Mr 
(Defendant No. 1.) 


Judgment.—This second appeal arises- 
out of a suit filed by the plaintiff for resti- 
tution of conjugal rights against defendant . 
No. 1 whom he alleges to have married on, 
May 30, 1934. The parties belong to the 
Shafi sect of Sunni Muhammadans. Defend-. 
ant No. 1 contended that asshe wasan adult” 
virgin at the date of the marriage, that as. 
the marriage was performed without her 
consent and against her wishes, the mar-. 
riage was invalid, and that the plaintiff” 
was not entitled to claim restitution of con-:. 
jugal rights against her. Both the lower’- 
Courts upheld her contention, and the suit* 
was dismissed. It is not disputed in this’, 


, Court thatthe parties are Sunni Muham-. 


madans belonging to the Shafi sect, that-at 
the date of the alleged marriage defendant- 
No.1 had attained puberty, and.that the. 
father.’ 
against her wishes and without the consent: 
either of herself or of her mother with. 
whom she was then living in her maternal. 
uncle’s house. The only issue argued is“ 
whether such a marriage is valid according ; 
to the law by which Shafi Muhammadans | 
are governed. The only pertinent case to | 
which my attention has been drawn is that” 


A. 


` sent to the marriage is necessary 
9 
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in Hussan Kutti v. Jainabha (1). In that 
case Odgers and Madhavan, Nair, JJ. have 
discussed the views of the accident text- 
writers as wellas the views of the modern 
jurists and have come to the conclusion 
that the consent of an adult virgin is essen- 
tial for the validity of her marriage among 
the Shafi sect of Sunnis, It ia true that 
according to the ancient texts, which have 
been cited in that case, not only female 
minors, but also adult women who are 
viygins, may be disposed of in marriage 
by the father or paternal grandfather 
without their consent, and the -following 
is quoted at p. 41 from the Minhaj : 

ot only female minors, but adult women who 
are virging may be disposed of irrevocably in 
marriage by the father, or failing him by the 
paternal grandfather with or without their con- 


sent ; but their consent is nevertheleas considered 
desirable,” 


, Later on, the same text says (p. 42): 


“Tt is, however, always commendable to consult 
her asto her future husband, ane ee formal oon- 


cant the mere she has already 

T virginity. 

As observed by Jenkins, O. J. in 
Mahomed v. Zuhirooddin (2), the Shafi 
achool itself possesses a substantive system, 
aa one inter partes, and is not a subordi- 
nate offshoot from co-existing schools, the 
special characteristic of the Shafi school 
being adherence to precedent, a conserva» 
tive tendency that would resist modificase 
tion by fluctuating customs. Hence, if there 
is a clear dicttim in any ancient text that 
the consent of an adult virgin is not re- 

uired for the validity of her marriage, 
then the views of modern writers ought 
not to be given effect to. But after. con- 
sidering the views of all the ancient texts, 
Ameer Ali has thus recapitulated the law 
at p. 303 of his Muhammadan Law, Edn, 5, 
Vol. 2: ` © ' 

“Under the Maliki and Shafei Law, the marria 
ofan adult girlis not valid unless her consent 
obtained to it, but such consent must be given 
through a leg: authorised wali, who would act 
as her representative. Under the Hanafi and Shiah 
Law; the woman can consent to her own marriage 
either with or without a wali.” 

his isthe only distinction between the 
necessity of consent as required by the 
Maliki and Shafei Law and that as required 
by the Hanafi and Shiah Law. The learned 
Judges of the Madras. High Oourt have 
accepted. this opinion and held that even 
among the hafs, the marriage of an adult 
virgin is invalid if it is performed without 
her consent, In this case not only did 
AO, 52M 39: 118 Ind. Oas. 306; A I R 1928 Mad, 
1385; 65 M L J 838; 26 L W 710; ind, Rul (1929) Mad. 


01. 
(9) 5 Bom. L R 8, 
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defendant No. 1 not give her consent, but 
she had actually approached the Police to 
have the marriage prevented, and the mar- 
riage was ultimately forced upon her 
against her wishes. Under the Muham- 
madan Law marriage is a contract, and the 
Marriage thus celebrated under compulsion 
cannot be regarded as valid. I therefore 
agree with the findings of the lower Vourts 
and dismiss the appeal with costs. 


S. Appeal dismissed. 


ee 


. ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 448 of 1938 
. April 27, 1939 
IgBAL AHMAD AND Bageat, JJ. 
Saiyed SHABAN ALI—Ptatnttee— 
ÅPPLIOANT 


; versus 4 
Sheikh MOHAMMAD ISHAQ—Dzvranpant 
—Opposita Party 

Stamp Act (II of 1899), se. 8. (16), 6—Document 
held lease as well as agreement. 

Held, on construction that the document executed 
by the lessee wasa lease as well as an agreement 
and was, therefore, chargeable only as a lease under 
s. 6, Stamp Act. 

Misc. Case from reference submitted by 
the Inspector of Stamps, Allahabad, dated 
April 30, 1938, 


Mr. A. M. Khwaja, for the Applicant. 


Messrs. Inameullah and Shabban Ali, for 
the Opposite Party. E 


Mr. S. K. Dar, for the Orown, 


Bajpai, J.—This a reference under 
8. 61, Stamp Act, and the question that we 
have got to decide is whether paper No. 7-0 
is a lease as well as an agreement or only 
an agreement. The learned Judge. of the 
Small Cause Cours was of the opinion that 
the document was an. agreement only, 
whereas the Inspector of Stamps held the 
view that it was a lease as well as an 
agreement. We have perused the document 
and we have come tothe conclusion that it 
is a lease as well as an agreement, It is 
executed not by the lessor but by the lessee, 
and the fatter covenants that he would take 
certain premises from the lessor, make car- 
tain alterations in the premises at his own 
cost, pay Rs. 9a month as rent and the 
period of occupation was fixed as five yeara, 
It was also stipulated that ‘the executant 
will not leave the ‘premises for five years 
and if he.did. vacate. the premises within 
five years, he would be liable for the rent 


` 
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of five years. The document was executed 


on December 11, 1927, on a general stamp 
of 8 annas, As we said before, the terms of 
the document leave no room fot\doubt that 
it i8 a lease as well agan agreement. ‘Lease’ 
under the Stamp Act “includes a kabuliyat 
or other undertaking in writing... to 
occupy:or pay or deliver rent for immov 
able property.” Under s. 6, Stamp Act, if 
an instrument ‘is so framed as to come 
within two.or more of the descriptions in 
Sch. Land, if the. duties chargeable there- 
under are different the instrument will be 
chargeable only with the highest of such 
duties, The document, is a lease as well as 
an agreement, and as.the duty for-a lease 
is higher, it will be chargeable only as a 
lease. The annuak rent reserved is Ra. 108, 
that is to say, it exceeds Re. 100 and 
does not. exceed: Ra. 200. As a conveyance, 
a duty of Rs. Bis chargeable. In case of a 
lease, where the lease purports to be for a 
term, in,.excess, of three years, as: it is in the 
present case, the duty.is the. same as on a 
conveyance:foria consideration “equal to the 
amount or value ofthe average, annnal.rent 


reserved. We therefore declare that the. 


document, is ‘chargeable, agna, lease, and: we 
‘ determine the amount of duty-therecn as 
Rs. 2. Annas 8 having already: been paid, 
, the deficiency. is Re., 1-8-0. Under s. 35 of 


the Act, a penalty is also Jeviable and. such; 


a penalty shall be ten times the amount of 
the deficiency, that is Rs. 15; We make the 
above declaration. and we. direct that a 
copy of our judgment will be sent to, the 
Collector, È 


B. 5 Order accordingly. 
SIND JUDICIAL COMMISSIONER'S 
COURT: 
Oriminal Revision Application No, 333 
of 1938 


- March 17, 1989 
Davis, J. O. AND TYABJI, J. 
MANGHANMAL GIANCHAND— 
APPLICANT 


E - versus 
. EMPEROR—Opproerre Party 
. Bombay District Police Act (IV of 1890', 8. 89-4: 
—Rules. under—RB17—Order of District Magistrate 
under—Interference by High Court under 8. 
Criminal Proced Code (Act V of 1898). 


ure 
When the- District Ma istrate passes orders under 
ing and - controlling 


r. 17.0f the Rules.for 
blic. entertainment framed under -a; 39-A, 


435, 


laces of 


ombay District Police Act, the District Magistrate . 


or Magistrate of the District whichever, he may be 
called, is not acting asan inferior Court within the 
meaning. of s, 485, Criminal P.O, ‘He is acting as 
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an executive officer in the exercise of powers con- 
ferred upon himjunder s. 39-A, Bombay District Police 
Act; High Oourt cannot, therefore, under a, 435, 
Oriminal-P. O., interfere with this order. ' 


Or.. R. App. to revise an order of. the 


District” Magistrate, Hyderabad, dated 
October 15, 1938. ; d i 
Mr. Hardasmal Vishensingh, for the- 
Applicant. : A 
Mr. Partabrai D. Punwani, Advocate- 
General, for the Orown.- . 


Davis, J. C.—This is an. application in 
revision against an order of, the District 
Magistrate,of Hyderabad asking this Court 
toset aside an. order purporting to have 
been passed, by the District Magistrate of. 
Hyderabad, whereby he ordered, the.. 
applicant to close a hotel for a period of° 
six months. It is-intelligible that.e certain 
confusion attached to this: order; because . 
not: only: did: it appear from. the. notice. 
served upon the applicant that the. orden. 
was not even signed: by the District Magis- 
trate, but when we called for the papers 
and looked at the, order,ourselves, we found: 
ourselves, quite unable to decipher the:. 
handwriting in which the order was written; 
nor was.the learned Advocate-General, . 
despite his best endeavours, more successful.: 
We, therefore returned the papers and 
asked the. learned District Magistrate to:: 
‘decipher, the order for us.and to inform. 
us, under what- Act, or section of the Act; 
or statutory rule his order was. made. We: 
have. now. been favoured by. the learnedi 
District, Magistrate with a copy of the order 
as deciphered by him and he also informs . 
us that the order wasmade by him under 
r. 17 ofthe Rules for licensing and control-.. 
ling places of public entertainment, framed 
under, 8. 39-4,, Bombay. District ‘Police Act. . 
We would suggest. in: future not- only ‘to: 
save- himself but other people trouble, the,. 
learned District Magistrate might, put atthe.. 


| bead) of, his,order, as is.customary.or ‘should 


be customary, the section of -the Act: and- 
the Rule-under which it is made and he 


. might see when a copy of the order is served 


upon: the parties who. are to obey it, the 
copy ofthat order should show that tho’ 
order. was signed-by-him and not by a 
subordinate in his office. 


These, questions apart, however, the 
learned Advocate-General has taken a 
preliminary;objection, and we-think a:quite 
Proper, preliminary -objection, that- this i 


“Court has no jurisdiction to deal with this 


Ma 
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order of the District Magistrate, now its: - 


nature and contents have been disclosed: 
to us; for, it is an order passed by him as 
an execulive officer under the Bombay 
District Police Act. For the applicant, 
however, it is contended that the District. 
Magistrate, when he passed this order, wus 
acting as a Court and was therefore subject 
to our jurisdiction in revision under s. 435: 
and the following sections of the Oriminal 


“P. O; but, though ib. is true: that:.in the 


District- Police Act under s. 3 (d) a district 
is defined as “territorial division constitut- 
ing a district for the- purposes: of the 


. Oriminal P. O. and a District Magistrate 


is nowhere specifically defined but is refer- 
red to, for instance, in 8. 13 a8 a Magistrate 
of the District who is presumably the same 
Person as a District Magistrate appointed 
under s. 10; Oriminal P. O., nevertheless 
it does not appear to us to follow that every 
act of the Magistrate of the District under 
the Bombay District Police Act is the act 
of aninferjor Oriminal Oourt within the 
meaning of s. 435, Oriminal P, O. Section 32,' 
Criminal P. O. and the following relevant: 
sections refer clearly to Courts. The Dis- 
trict Magistrate is under s. 10, Oriminal 
P. O., also'a Magistrate of the Firat Class, 
and ss. 32; 34 and 34 refer to the Courts of 
Magistrates. ` 

It therefore: appears to us clear that 
before we can exercise our jurisdiction in 
revision under's. 435, Oriminal’ P. O. we- ' 
should be satisfied that the act of the Dis- 


trict Magistrate which we are asked to: paroh 


revise is. an act of the: Court ofthe: District 
Magistrate. It appears on the face of it 
impossible to say that when the District 
Magistrate passes orders’ under r. 17’ of 
the Rules for licensing and controlling 
places of public entertainment framed: 
under-8 39A, Bombay District’ Police Act, 
the District Magistrate or Magistrate of the 
District whichever he may be called, is 
acting as an-inferior Court within the mean- 
ing of s. 435, Oriminal P. O.; in our opinion 
it is clear that he is acting as an executive 
officer in the exercise of powers conferred 
upon him under: s. 39-A, Bombay District. 


Police Act. 


If his order is extra vires and is dis- 
obeyed and accused be prosecuted, convicted 
and punished, then doubtless: this Gourt 
would have jurisdiction over. the: inferior 
Court which so convicted or punished, then 
doubtless the question as to whether: the: 
crder of the District Magistrate was extra 


' veres or intra vires of ‘the powers ‘conferred 


upon him under-the- Bombay- District Police. 
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Act, could je inquired into and determined; 
but until that stage we do not see how 
we can exercise powers: over the orders 
of the Magistrate in this matter as an 
inferior Criminal Oourt. Presumably the 
applicants consider themselves aggrieved 
by the order. of the Magistrate of the 
District which they ccntend is ultra vires. 
They can seek an appropriate remedy in a 
Givil Court unless the Legislature has by 
its’‘enactment barred any remedy in a Uivil 
Court. That aspect of the matter we are not 
now’called*upon-to: deal with in any way. 
We therefore reject this revision- application 
accordingly.’ ` TORA 

D Application rejected. 


y. —— 


CALCUTTA HIGH COURT 
" Civil Rule ay bob of 1939 
August 14, 19 
Nasim ALI AND NARSING Rav, JJ, 
ABDUL LATIF—DarenDANT— 
PaTITIONBR 


versus 
ABDUL GANI SERA NG—PLAINTIHH— 
e Er OSTEN TRTE iy PaT 
Ber led Tonal Aa tae wiih condition 
of re-purchase—Dtfference Beng 


a aaun Deb- 
( : 
definition of “ debt °"—Debt secured 

cond 


the debtor. 
wi definition of “ debt" found in s. 2 (8), Ben. 
Agricultural Debtors Act includes “geoured and 
© liabilities. All mortgage-debts are 


secured liabilities, although in.a simple mortgage 
there is a! liability, flowing from the 
covenant to pay. while in a mortgage by conditional 
sale, there:is no such covenant and consequently 
there is no personal liability. Oonsequently, a debt 
secured by mortgage by conditional sale is a debt 
within: the meaning of s. 34, Ben, Agricultural Deb- 
tors Act. 

O. Rule issued from an order of the Munsif 
Sandwip (Noakhali), dated March 17, 1939. 

Mr. Obaidul Hag, for the Petitioner. 

Mr, Nripendra Chandra Das, for the 
Opposite Party. ; 

Nasim All, J.—This Rule is directed 
against the “order of the Muneif _ at 
Sandwip, dated March 17, 1939, rejecting 
the. defendant-petitioner’s application for 
vacating his. order, dated April 5, 1938, 


394 


staying the hearing: of a certain suit for 
foreclosure on the basis of a mortgage by 
conditional sale executed by him in favour 
of the plaintiff-opposite party. The only 
point for determination in this Rule is 
whether a suit for foreclosure of a mortgage 
by conditional sale executed for the purpose 
of secaring the payment of money advanced 
by way of loan is a suit in respect of a 
“debt” within the meaning of s. 34, Ben. 
Agricultural Debtors Act, 1935. “A mortgage” 
as defined in s. 58, T. P. Act, , 

“ig the lag of an intereat] ne sana 

0 or the 
apk sah aan Da be advanced by way of loan. an 
existing or future debt, or the performance of an 


Giessen which may give rise to a pecuniary 
liability.” 


A mortgage by. conditional sale is a 
transaction essentially different from a 
sale with a condition of repurchase. In 
a sale with s condition for re-purchase the 
ownership vests in the t ree from 
the date of the document and there is no 
question of any debt being in existence 
after the transaction. In a case of mortgage 
by conditional sale, the debt snbsists and 
a right to redeem remains with the debtor, 
The provisions of O. XXXIV, r. 2,Oivil P. O., 
support this view. The person entitled 
to the benefit- of an obligatio was „in 
Roman law termed creditor, while he who 


was bound by it was called debitor, Every - 


obligation, of whatever nature, as vested 
in or belonging to a creditor, and availing 
against a debtor is an obligation arising 
out of a debt. . 7 
“There is of course & narrower in which these 
termsare applicable only to those obligations which 
constitute Pts: that is to say, obligations to a 
definite or liquidated sum of money: Salmond’s Juris- 
prudence, 4th Edn., p. 423.” ae JA 
Section 2, cl, (8), Ben, Agricultural Debtors 
Act, defines the word “debt” thus: . Ki 
“ Debt’ includes all liabilities of a debtor in cash or 
in kind, secured or peni whether payable under 
a deoree or order of a Civil Oourt or otherwise, and 
whether payable presently or in future.” h s 
The word “liabilities” in this definition is 
not confined to “personal. liabilities of the 


debtors,” as the word “personal” is not men- , 


tioned in the definition, The definition 
includes “secured and unsecured” liabilities. 
All mortgage debts are secured liabilities, 
although in a simple mortgage there is-a 
personal liability flowing from the covenant 
to pay while in a mortgage by conditional 
gale there is no such covenant and conse- 
quently there is no personal liability. ` There 
is nothing in this definition to suggest that 
the words “liabilities of a debtor” in the 
definition are to be given a restricted mean= 
ing. My conclusion therefore is that adebt 
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secured by mortgage by conditional sale is - 


a debt within the meaning of s. 34, Ben. 
Agricultural Debtors Act, 1935. The result 
therefore is that this Rule is made absolute, 
The order complained of is`set aside. The- 
hearing of this suit is stayed unders. 34, 
Ben. Agricultural Debtors Act,-1935. The 
petitioner will get his costs. Hearing fee is 
assessed at one gold mohur, oh 


Narsing Rau, J.—The main question 
in this case is whether a loan secured 
by a mortgage by conditional sale con- 
stitutes a debt within the meaning of the 
Ben, Agricultural Debtors Act, 1985. 
The term “debt” as used in the Act is 
defined in s.2(8) as including al! liabilities. 
of a debtor in cash or in kiad, secured 
or unsecured, whether payable ander a 
decree or order of a Qivil Court or other. 
wise and whether payable presently or in 
future. There are certain exceptions, of 
which the only relevant one is that.” the 
term does not include any amount, the 
liability for the payment of which is only 
contingent. ee 

The contention on behalf of the creditor 
is that the words “of a debtor” in the above 
definition imply a personal liability of the 
debtor. Ina mortgage by conditional sale, 
the mortgagor does not bind himself to re-pay 
the mortgage money. All that he does is 
ostensibly to sell the mortgage property on 
condition that on default of payment of the 
mortgage money on a certain date, the sale 
shall become absolute or on condition that 
on such payment being made, the sale shall 
become void, or on condition that on such 
payment being made the buyer shall transfer 
the property to the seller. In none of these 
cases, 80 the argument proceeds, is there 
any convenant by the mortgagor to re-pay 
the loan to the mortgagee. It is true that in 
certain contingencies mentioned in.s. 68 
(1), T. P. Act, the mortgagee may have a 
right to sue for the mortgage money even 
in the case of-a mortgage by conditional 
sale. But the liability of the mortgagor in 
these events, it is argued, is only 4 contin- 
gent liability and as such, specifically exclud- 


ed from the definition of debt in t Ben. 
Agricultural Debtors Act, 
I do not think that the term “debt” 


can be given this narrow interpretation 
for the purposes of the aforesaid Act. 
There is no reason why we should limit 
the expression “‘liabilties of a debtor” to 
mean certain liabilties of a debtor and no. 
others. Even in the case of a mortgage 
by conditional sale, it is quite clear that. 


1940 


_ there is certain date on which the mort- 
gage Money becomes due. Under a. 60, 
T. P. Act, at any time after the principal 
money has “become due” the mortgagor 
hes’ a right of redemption. This applied 
to “all mortgages, whether by conditional 


sale or-in any other form. It followe there-. 


fore that even in the case of mortgage by 
conditional sale there is a certain date on 
which the principal money "becomes due.” 
The' language of 8. 67, T, P. Act, leads’ to 
the,same conclusion, It seems to me that 
when money’ becomes due, it: is a liability 
of the debtor, whatever may be the precise 


manner in which the liability can be enforo- 


ed, In a mortgege by conditional sale the 
manner of enforcement is by a sait for 
foreclosure, But this does not alter the 
fact- that there is pre-existing liability for 
the mortgage money. Ifthe framers of the 
Ben. Agricultural: Debtors Act intended to 
exclude from the ‘definition of “debt” 
money advanced ona mortgage by condi- 
tional sale, as distinguished from other 
forms of mortgage, they would have said so 
. in unequivocal terms in one of the many 
exceptions that have been inserted in the 
definition in question. I therefore agree that 
the question must be answered in the 
affirmative, and that the Rule must be made 
absolute, ‘ 

-D. ` Rule made absolute. 
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A-place which has Kot the pablio buildings which 
has had a population 70 years or more of over 
five thousand, which has got paved streets and 
which collected cctroi ‘dues ‘over 50 years ago, must 
be regarded asa town, The mere fact thet the 
tenure is the place bhatachara.does not in any way 
conflict with its being a town and not a village. 
On’ these teste, Sohna is nota village, [p. 396, col. 
2.1. š i 


bohna is-not a village buta town. The landlords 


there haye no right to challenge an alienation ofa © 


house belonging to a non-proprietor unless the 

_ landlord can show that the house was built on land 

‘ granted by the proprietary body out of the shamilas 
h. in i i F f $ 
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‘custom must first be obtained 


‘successful challen, 
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B stated, it may be taken asa rule that 


where a large number of unchallenged alienations 
by non-proprietora have been taking place for a 


. very long period, the onus should be placed on the 


landlords to show that the 
thosa aans tions, Thig the 
y proving a grant an hen the case would be 
governed by the terms of thatgrant. To hold other- 
wise would be to hold that a rule of custom had 
been established and before a finding of fact on 
such a point could be upset, a certificate as regards 
from the District 


have a right to contro] 
may be able to show 


Judge. [p. 400, col. L] 
It is true that once the onusis placed on the 


e: landlords, it is an onus which is almost impossible 


to discharge but that is no ground for 
onus when a 
and mo 
establish 


ing the 
number of instances of sales 
ages extending over a century have been 
and in not one case has there been a 
. The conolusion is almost in- 
evitable that the dlords had no right to ohallenge 
an alienation of. a house belonging to a non-pro- 
rietor unless the landlord could show that the 
was built on land granted by the Proprietary 

Body out of the shamilai deh. {p. 399, col. 2] 
o fact that the lower Oourt omitted to 
mention & certain piece of evidence does not show 
that it did not consider it and in any case where 
the finding is based on evidence, the ding is not 


stion of fact is at issue, each cage 
pat de D ase. ite own merits and on the evidence 

L. P. A. against the judgment of M 7 
Ta Abdul Rashid, dated October 27 
1938. 


Messrs. Jagan Nath -Aggarwal, Asa Ra 
Aggarwal and D. N. Aggarwal, for the a 
peilante. j 

Dr. Khalifa Shuja-ud Din, forthe Rego 
pondents, 


Ram Lall, J—On October 19, 192; 
Lekh Ram mortgaged with possession nig 
half share of the house in dispute to Qutab- 
ud-Din. On December 9, 1939, Bidhu 
defendant No. 3, who owned the 
other half of this house, mortgaged his 
share also to Qutab-ud-Din, On August 
19, 1932, both Lekh Ram and Bidhu sold 
the equity of redemption to Jshangiri Mal, 
defendant No. 1. On July 3, 1933, the 
present suil was instituted by the pro- 
prietors of Sohna, where this house jg 
situate, on the ground that Sohna wasa 
Village and that the alienors, Lekh Ram 
and Bidhu, were non-proprietors in the 
village and that therefore they had not 
acquired any: right which they could 
transfer by sale. The issues framed in the 
ck LENAN 

“1, er ais ay or; 
houses in suit were built on village: Sout oe 


8. In case the above issue is proved, whether 
defendants Nos. 2 and 8 were full proprietors or oom- 


-plete owners of the houses in dispute ? 
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8. In case Issue No, 1: is not proved, whether 
defendants Nos. 2 and3 had no power toalienate the 
houses in dispute under law and custom ?” 

The trial Court held that Sohna wasa 
town and ,motra. village but that'the house 
in: question’ stoodon ‘common land, In the 


this: decision, on. Issue’ No, 1,. a- 


decision on Issue: No. 2 was not nec 
and regarding Issue. No. 3, it held that: 


Sohna being a towne defendants'Nos,’ 2 and 3 


had succeeded in proving that they hada 

right to alienate a -house built onithe-abadi: 
deh by. virtue: of many alienations' which 
had.admittedly taken place and'' this‘ almost 
amounted to’ a custom: On. appeal, the 
learned District Judge also held that:Sohna 
was atown and-thereforé the: burden of 
proving that the non‘proprietors had not 
the right to alienate the sites of their. 
houses lay heavy, on. the proprietors which 
the’ proprietors failed. to. discharge. 
The learned District’ Judge” further’ held' 
that the’ ancestors . of these” non*propristors 
had settled’ in Sobna along. withthe. 


founder.and.had been: in: possession of their ` 
houses: since! times- immemorial: ‘and that 


therefore they were ‘not Bound’ by’ any 
entries in. a subsequent wajib-ul-arz. 
restricting their rights of alienation,. In. 
_other words, on this part of the case, the 
learned District Judge held! that the portion. 
on which the house in suit stood had been 
proved to be any longer a part: of the 
shamilat deh. In this view the learned 
District Judge dismissed the appeal of the 
plaintiffs before him who then preferred 
a second appeal to the High Oourt. The 
learned Single Judge, before whom this 
case was argued in second appéal, held 
that the question whether Sohna was a 
town ora village was one of fact and that 
finding could not be disturbed in second! 
appeal ordinarily, but he was'of the opi- 
nion that.:the:' learned District Judge had 
ignored .oral and documentary evidence in 
arriving at his- conclusion and, that this: 
consideration vitiated his' finding on the 
question of fact. 


The learned Judge then proceeded to 
examine the evidence which, in his view, the 
learned District Judge had ignored and 
came to the conclusion that. the non-pro- 
prietora in Sohna had not the right to sell 
the sites of their houses and accepted the. 
appeal, making. no order. as to costs thro 
out. An appeal has been preferred.un 


the Letters-Patent and the principal dhang i 


urged by: Mr, Ja 


an’ Nath: Aggarwal" for’ 
the appellants b 
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orè us has'been that the. 
findings ‘arrived. at by, the.. léarned-District-_ | 


1851-0. 


Judge were findings of fact after a con- 
sideration of the whole evidence and were 
therefore not liable to be disturbed in 
The learned Counsel has 
argued further that the evidence referred. 
to by the learned Single Judge iseither- of 
a perfectly neutral character or, if properly - 
construed, helps _him and supports the 
findings of fact arrived at: by. the learned - 
District Judge. We have heard lengthy. 
arguments in this case and are of the 
opinion that there is considerable force E 
this contention.. The basic findings in 

case.are: (1) that Sohna is a town and not 
a Village; and (2) that the non-proprietors 


*. settled in Sohna with the founders and that: 


fora period of over a century they had been 
alienating the sites of their houses, which 
they could have acquired by purchase of. 
the shamilat lands and that these aliena- 
tions had in some cases been witnessed by 


‘the proprietors and in any case- were made 


without any objection by the proprietors. 

As to whether Sohna is a town or a village, 
the census reports from the year 1868 on 
to the year 1931 indicate thatthe propula- 
tion has varied roughly between. five and. 
seven thousand during these decades, The 
test adopted by the. Census Oommissioner 
as to whether a place wasa town or not; 
was that a place was a town in which there. 
was a continuous collection of houses with 
about’ five thousand population. Sohna was’ 
declared to bea town- within the meaning 
of s. 3, Punjab. Pre-emption Act, vide Notie 
fication No 677 of November 10, 1908 
printed as Appx. 3-A E Ellie's Law o 
Pre-emption, Edn. 6 at p; 465.. At p. 245 
of the Gurgaon District Gazetteer for the 
year 1910; Sohna is desoribed as a iring 
town, prettily situated.-in a. well woode 
country: 

“The streets are mostly narrow and tortuous, but, 
pioturesque' and wèl paved’ with" Haglstoned.. An: 
old 'ruihed mosque has been converted’ into `‘a'ròsthouge"- 

. The: other” public’: buildings ‘are the schbol,’ 
dispensary ‘Police Station and post offite . town, 
is of considerable antiquity’ and” his ‘peed ocdipield ' 
in succedsion'by three’ different races, the Kambohs;" 
Khanxadas and Rajputs;” 


The present: town was apparently” found- : 
ed in’ the early’ part’ of 17th’ cerituky. A.D. 
In the 1883 Gazetteer, it- appears there: was 
income derived from ootrojy:.. If appears to: 
me thit:a Place: whioh’ has: got ‘the: public 
buildings which‘Sohria has ‘göt, which’ las 
had: a-population-. for 70 -years or.more.of-- 
over? five thousand,. which : has” got paved. 
streets and which! oöllected octioi dües’over” 
50 years’ ago,, must'be regarded. as‘a towil. 
Tho evidence of Prabhu Dial,” ‘draftsman, . 
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who is the first witness for the plaintiffs, 
shows that there are two or three bazars 
and 300 or 400 shops which are all pacca 
and that the main bazar road is metalled. 
The evidence of P. W. No. 3:Ohaudhri 
Ohanan Singh, Secretay, District Board, 
Gurgaon, is to the effect that there is.a civil 
hospital, a veterinary hospital and a school 
at Sohna. The learned Single Judge laid 
some stress on the fact that Prabhu Dial, 
draftsman, produced a number of plans of 
ho and vacant sites which the pro» 
prietors of Sohna had acquired by the none 
proprietors abandoning the village and on 
the fact that Abdul Rahman Patwari (P, W. 
No. 2) said that Sohna was a village. The 
learned Judge, however, omitted to make a 
distinction between a house built by a 
non-proprietor on village land with the 
consent of the proprietors and a house built 
by such a noneproprietor on a site pur- 
chased by him. Ino the first case the site 
would revert to the proprietors on abandons 
ment by the non-proprietor but in the second 
case it would be transferred by sale. 
Regarding the evidence of the Patwari, the 
learned Single Judge ignored his cross 
examination which clearly showed that in 
the latest jamabandi Sohna was shown as 
a Qusba and that in the misal haquiyyat 
of 1906-07 it was also shown a8 a One bi. 
The learned Single Judge then referred 
to the evidence of the Revenue 
Assistant (P. W. No. 10) Mir Muhammad 
Hassan wherein he stated that in the reve- 
nue records the word “Qusba” was not 
used. This is obviously incorrect and in 
crosseexamination this. witness had to 
admit thatthe word was used in ‘relation 
to Sohna but he ‘said thatit had been 
wrongly used without giving any reason 
‘therefor. He admitted that from the point 
of view of census Sohna was a town, It 
appears to me, therefore, that of the three 
witnesses, whose oral evidence has been 
referred to by the learned Single Judge, 
the statement of each one corroborates the 
finding that Sohna is a town and not a 
village. 

So far as the documentary evidence 
referred to by the Jearned Single Judge is 
concerned, the first document examined is 
Ex. D. W. 55/30 which, in his view, indi- 
cated that Sohna was a village, This 
document (Ex. D. W.. 95/30) is an extract 
from the pedigree table showing the Tights 
of the proprietors of Qasba Sobna attached 
to the Record of Rights prepared at the 
time of the 1877 settlement. All that this 
document shows, after giving the early 
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history of Sohna, is that the tenure preva- 
lent there is bhaiachara gheir mukammil 
and this merely indicates, in my opinion, 
that the settlers in the village comprised a 
miscellaneous collection of people and not 
one family or tribe. In para. 135 (p. 65) 
et seg. of the Punjab Settlement Manual 
by Sir James Douie, Edn, 4, it is stated that 
bhaiachara gheir mukammil means that 
possession is the measure of right. In 
para. 137 it is stated as follows: 

“Pattidart wes once applied only to estates held 
on anoestral shares, and villages in which other 
kinds of shares prevailed were called 
bhatachara. But inthe Punjab bhatachara is res- 
trioted to tenures ın which possession has become 
the measure of right, and all villages held on 
ancestral or any other well-known scheme of shares 
are classed as pattidari.” 

In para. 139 the remark occurs: 

In perfect bAatachara tenures all the lands are 


which 
his rights and liabilities 


The fact that the tenure in Sohna is 
bhaiachara does not, in. any way, conflict 
with its being a town and not a village. 
The learned Single Judge appears to me 
to be incorrect when he says that all the 
inhabitants of the village live on agricul- 
ture, for, as 1 have pointed out already, 
& place which has several hundred pacca 
shops must have other means of livelihood 
than agriculture only. The learned Single 
Judge then went on to say that it was 
not very material forthe decision of the 
case whether Sohna was a Village or a 
town, once it was established that the 
site in dispute wasa part of the shamilat 
deh, He said that the trial Court had 
come to the conclusion that it had been 
established beyond doubt that the site in 
dispute was a portion of the village common 
land and the proprietary body of Sohna 
was its owner, a finding which according 
to him, was not disturbed by the learned 
District Judge on appeal. It appears to me 
that the learned Single Judge is wrong 
in holding that it is immaterial whether 
Sohna isa town or a Village because the 
whole frame of the issues is based on this 
assumption and the finding on the quese 
tion whether it was a town ora village 
would have a very important bearing on 
the onus. It was only -if Issue No, 1 
was proved in the affirmative that issue 
No. 2 arose at all and-in that case only 
would the non:proprietors have to show 
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that they had full proprietary rights and 
in case it was not proved to be a town, 
then the onus of proving Issue No. 3 would 
be on the proprietors to show that the none 
proprietors had not the power to alienate. 
The learned Single Judge also appears to 
meto be wrong in holding that the District 
Judge did not disturb the finding of the 
trial VUourt that'the site in dispute formed 
a part ofthe village common land; for the 
learned District Judge says in his judgment 
that there is no proof that the alienors got 
the site.of their house from the proprietors, 
The District Judge held ‘that he was not 
concerned in this case with.the rights of 
other non-proprietors who might bs proved 
definitely to have obtained sites from 
‘the proprietors after 1877 .with permission 
to build over them as their case would be 

overned by grant. In the present case, 
an a he held it proved on the evidence 
that the ancestors of defendants „Nos. 2 
and 3 (Lekh Ram and. Bidhu) had settled 
along with the founders and - had been 
in possession since times immemorial: In 
‘the earlier part of his judgment . he held 
that as the ancestors of defendants ‘Nos. 2 
and 3had settled with the founders of 
Sohna and had been in possession of their 
- holdings long before 1877, the. wajib-ul-arz 
prepared subsequently did not touch’ them 
or their rights, 

The learned Single J udge- then went on 
‘to consider the wajib-ul-arg of Sohna both 
for the year 1863 and for the year 1877. 
In the 1863 wajth-ul-are it was stated that 
nobody had the power to make new abadi 
in and build a house on the shamilat land 
without the consent of all the proprietors 
and that those living in the land owned by 
the proprietors had .no power to alienate. 
In the 1877 waji}-ul-arz it is stated that the 
malba of the house of a non-proprietor shall 
be possessed by the proprietors in case he 
leaves the house and goes away, but it is 
significant that seven tribes mentioned by 
name were given the right of alienating the 
sites of their houses. The learned Single 
Judge was of the opinion that from the fact 
that the restriction on the: rights of the 
proprietors was in favour of only seven 
tribes which included. Brahmins, Mahajans 
and Kayasths, it was apparent that the 
proprietors were anxious to see that the 
number of these excepted tribes was not: 
enlarged. It is clear that a large number 
of_alienations by non-proprietors have been 
taking place from time immemorial. A jud 
ment, dated November 24, 1922; by TA 
- Kashmiri Lal, Munsif of Gurgaon, gives a 
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number of instances of such alienations aad 
mentions a number of such instances’.in 
which the proprietors attested such aliena- 
tions by mnon-proprietors. The learned 
Single Judge has referred to this judgment 
(D. W. No. 55/18 at p. 707 et seq of the 
record of this case) as showing that' the 
wajibeuleare for the year 1907-08 was-the 
same as that prepared in 1577 and has‘ held 
that the burden of proving that the Kumbuars 
had the right to alienate the sites of their 
houses Jay heavily on them; The learned 
Judge admits that a large number» of 
instances had been established but considers 
that it had to be established, and it-had 
not been successfully established, that ‘the 
old custom had been replaced by a new'one 
whereby the non-proprietors had acquired 
full rights of alienation of the sites of their 
houses, He refers to 56 sales by - non- 
proprietors, 15 of which were for sums'less 
than Rs. 100, another 15 were made‘ in 
favour of biswedars, Asto the mortgages, 
he found that out of 42,8 were for amounts 
below Rs. 100,10 were open to challenge at 
the date of the institution of the suit and.6 
were made by members of the seven 
privileged tribes mentioned «above. ` The 
truth appears to me to be ‘that from time to 
time the non-proprietors during the course’ 
that Sohna has been in 
existence have been making alienations of 
their village sites, in some cases' to the 
proprietors and jn other cases to others, and 
between 1863 -and 1877, the seven 'tri bés 
had by instances established their right to 
make alienations. The 1877 wajibeul-arz 
(Hix. P-26) throws a very instructive : light 
on the situation. It says: ; 
“Tf any non-proprietor wants to build 8 hew house: 
other than the house in which he resides, he is com- 
pee oc in the thata of his house, or on. the 
d purchased by him The remaining land belongs 
to us. The non-proprietor cannot build houses on 
it arithout out tonket GF ion,” tae 
The obvious meaning of this appears: to 
me to be this: if a non-proprietor builds a 
house on the shamilat deh with the :per 
mission of the proprietary body, the right 
in the land vests in the proprietors, ‘and if 
and when the non-proprietor abandons. the 
house, both thé land and the malba belong 
to the proprietors and neither the land-nor 
the malba is, therefore, alienable. Where, 
however, a non-proprietor elects to purchase i 
land, anything that he builds on thisland ' 
together with its site belongs to- him. 
exclusively and can always be made the' 
subject of a sale or other alienation without: 
any challenge from the landlords. It is. 
significant that during the 300-or 400 years. 


č 
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that this class of alienation has been taking 


Place, there is not one successful instance 


brought on the record in which such a sale 
of a house built by non-proprietor.on land 
purchased by him has been challenged. ` Ag 
I have said already, there is a conclusive 
finding of fact that the ancestors of defen- 
dants Nos. 2 and 3 settled with the founders, 
perhaps 300 years ago long before any 
wajib-ul-are was recorded, and the onus 
was Very heavy on the proprietors to show 
that the site of the house in question was 
nobacquired by any one of the ancestors of 
defendants Nos. 2 and 3 by purchase and 
unless and until they could show this, they 
could not succeed. The only instance relied 
upon is Hx. D. W. No, 05/18 and there the 
ratio dectdendi was that there was not an 
iota of evidence on the file to show that the 
house was given by the proprietors to the 
alienors or their ancestors, 

‘The learned District Judge examined the 


large number of alienations cited including . 


sales and mortgages and found on an 
examination of this evidence that the 
Kumbars had been selling and mort aging 
their houses as full owners. In some of these 
cases the amounts involved were as much 
as Rs. 400: vde mortgage deed (Ex. D. W, 
No. 55/1) at p. 633 of the present record in 
which two shops mere mortgaged for 
Rs. 450 in Sambat 1891 corresponding to the 
year 1834. Another sale wag made in this 
Qusba (vide Ex. D, W. No. 15/6 on 24th 
May 1856) of a passage in front of a shop, 
and on September 10, 1866 (vide Exhibit 
D. W. 15/2), one Musammat Rahiman, caste 
Mugoal of Qusba Sohna, mortgaged a 
havelt to one Kallu Mal Mahajan for 
Rs. 200, There are numerous such instances 
and having regard to the fact that the value 
of money was much more 70 years ago than 
it is today, the consideration for these 
AL ebahing cannot be said to be incongidere 
able. : 

-It appears that the learned District 
Judge recorded distinct findings based on 
evidence a good part of which he men- 
tioned in his judgment. The first of these 
findings was in agreement with the lower 
Court that Sohna was a town. No piece of 
evidence mentioned by the learned Single 
Judge or in arguments before us material- 
ly disturbs this finding, even if we assume 
that some pieces of evidence were not given 
full weight by the learned District Judge. 
The fact tnat he omitted to mention them 
does not show that he did not consider them 
and in any case where the finding is based 
on.evidence, the finding was not liable to be 
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set aside in second appeal,even if we were 
inclined, which we are not, to come to a 
contrary conclusion, The second finding 
the learned District Judge arrived at 
again after full examination of the evidence 
but in disagreement with the first Court 
was that e nonproprietors defendants 
in this case or some of their ancestors could, 
according to the riwaj-t-am, have purchased 
the sites of these houses and may have 
done so. This again was a finding of fact 
which was based on gcod evidence and in- 
deed no evidence has been placed before 
us Which would shake the conclusion arrived 
at by the learned District Judge. 

Here sgain even if we were inclined to 
come toa contrary conclusion, the finding 
was one which was not liable to be disturb- 
ed in second appeal. It is true that once the 
onus is placed on the landlords, it is an 
onus which is almost Impossible to discharge 
but that is no ground for shifting the onus 
when a large number of instances of sales 
and mortgages extending over a century 
have been established and in not one case 
has there been a successful challenge. The 
conclusion is almost inevitable that the 
landlords had no right to challenge an 
alienation of ajhouse belonging to a non-pro- 
prietor unless the landlord could show that 
the house was built on land granted by 
me proprietary body out of the shamilat 

ch 


The learned Single Judge has relied on a 
decision reported in Sewa Singh v Ghulam 
(1), where a Division Bench of this Oourt 
upheld the proposition that there was no 
presumption in favour of the right of alie- 
nation by a non-proprietor in the village 
and it was held on the facts of that case 
that the place in question was a village 
and nota town, In Sewa Singh v. Ghulam 
(1), no question of principle was decided 
but the custom to transfer a tenancy with- 
out the consent of the landlord was held 
to be not proved. It was only held there 
that a certain quantum of evidence was 
not sufficient. A place with a population 
of five thousand souls was there held to be 
a Village, but there was neither a Muni- 
cipality nor a notified area; neither 


a hospital nor did the place possess 
any commercial importance, but was 
only a centre for the supply of 


troops generally inhabited by blacksmiths, 

carpenters, weavers, eto., besides the pro» 

prietors—a place which had never been 

described as having achieved the dignity 

of a Qusba. On these facta, too, that decision 
(1) A IR 1923 Lab. 467; 83 Ind. Oas. 522, 
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is distinguishable. That decision largely fol- 
lowed the rule stated in Ram Bilas v. 
Lal Bahadur (2), a case based only on all 
instances and: in Tajammul 
v. Banwari Lal (3), different view appears 
to have prevailed to that laid down in the 
earlier Allahabad case. But it must be 
remembered that where a question of fact 
is at i:sue, each case must depend on its 
own merits and-on the evidence led in that 
case. Broadly stated, it may be taken as 
a rule that where a large number of 
unchallenged alienations by nou-proprietors 
have been taking ‘place for a very long 
period, the onus should ‘by placed.on the 
landlords to show that they have a right 
to control those alienations. This they may 
be able tu.show .by proving a grant and 
then the case would be governed by.the 
terms of that grant. To hold otherwise 
would beto hold that a rule of custom had 
been established and before a finding of 
fact on such a point could be upset, a 
certificate as regards custom must first be 
obtained from the District Judge. 

Lastly it appears. to me that there is 
corroboration for the view that the land- 
lords in this case cannot contest the alienae 
tion owing to the fact that Jahangiri Mal, 
the purchaser of the house in dispute, was 
a Mahajan and Mahajans are one of the 
seven privileged castes who were excepted 
in the wajib-ul-are of 1877. Ifa Mahajan 
nonsproprietor can transfer the site. of his 
house: without objection, a fortiori it appears 
that he can also acquire one without such 


an objection from the proprietors unless: 


indeed the proprietors can. show that in that 
particular case they. have an interest of a 
proprietary character in the site in ques- 
tion, an interest which they derive from 
the terms of the grant: of the site to a non- 
proprietor. In -this view of the matter I 
would accept this appeal and leave the 
parties to bear their own costs throughout, 

Addison, J.--I concur. 

D. Appeal allowed. 

(2) 80 A311; 5A LJ 458; A WN 1908, 112, 

(8) 48 A 77; 88 Ind. Oss. 752; AIR 1926 All, 43; 
23 A LJ 932;L R 6 A179 Rev. 





NAGPUR HIGH COURT 
Oriminal Appeal.No, : 220 of 1939 
September 9, 1939 


Niyoai, J. 
REWASHANKAR: MOOLOHAND 
—APPBLLANT ` j 
versus - a, Ai 
: EMFEROR~—Responpsxr | 
Penal Code (Act XLV of 1860), £. 193—Complains 
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Husain . 
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Jor perjury. in a os when should-be lodged—In- 


terest of justice— Proper considerations. 
Though it is ordinarily in the interest of justice 
to bring the suoh 


pee to book- and check 


offences, it is duty of: the Court to see whether 


Jit would ultimately promote the interests of justice 


if the perjurer is’ prosecuted. Where it is trans- 
inal 


parent that the 3 
the fair trial in the Civil Court, no prosecution for 
perjury should be lodged ‘till after the case is -de- 
cided by the Oivil Court. 90 Ind. Gas, 445 (1), re- 
lied on. ~ 

Or. A. from the order of the Court of the 
Sessions Judge, Hoshangabad, dated June 


27, 1939. 


Mr. T. J. Kedar, forthe Appellant. 
_ Mr. W.R. Puranik, Advocate-Veneral, 
for the Crown. à i 


Judgment.—This is an appeal under 
s. 416-B of the Criminal P. O. against an 
order passed ‘by the Sessions Judge, 
Hoshangabad, directing .a complaint to 
be laid against the appellant for the offence 
Ss perjury punishable under: s. 193, 

The.case is an off-shoot of a -Session 
case arising out of the murder of one Ugra 
Patel. Six persons were put on trial;3 of 
them were acquitted in the Gourt of Session 
and the rest in the High Court. In that 
case it was alleged that Ugra. Patel after 
his dying. declaration had been recorded 
executed a willon June 26, 1938, a copy of 
which was filed as Ex. P-43. The wil! was 
admittedly: scribed by the appellant. He, 
when examined as P, W. No. 39 in the 
Sessions case, stated that he had never gone 
to the hospital and had neither, scribed 


the will in the presence of the testator nor ~ 


the latter signed it in his presence. His 


statement contradicted his endorsement: 


“signed; scribe Rewashbankar Moolchand 
Dube of Harda, read over". It is also con- 


tradicted by the testimony of Vishnupant. 
(P. W. No. 42) who was an attesting wit- 


ness to the will. ` 
At theinstance of the District: Magistrate, 
the learned Sessions Judge ordered a com- 


plaint to'be filed as already stated against - 
_the-appellant. | É 


I do not disagree with the learned 


| Sessions Judge that it is ordinarily'in the 
interest of justice to ‘bring the perjurer to ' 


oase is calculated to hamper 


- 


book and check such offences, but the. quese ' 


tion is whether it would ultimately promoté 
the interests of justice ifthe. appellant is 
prosecuted at this stage. In the first 
instance it must be borne in mind that 
the issue asto the execution of the will 


was, as observed by the.High Court, not 
material-in.the. criminal case.: It would be. 
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. materjal in the Revenne and Civil. Osuris ` 


1 


5 B. 60 (1), 


- glusive of the matter ace B. 40 (2) and 
uent reference under s. 60, (1) is incompetent and ` 


‘drawn. 


“where there i ia” bound to ‘arise a ‘controversy 
nas to. the.genuineness of-the will.’ The final 
‘decision: will rest with the Civil.. 


Ts the a ka | criminal prosecution 


‘of the appellant likely to promote the ulti» : 
3 „mate ‘énds of Justice ? That is,” 


jn my 
zopinion, . -problematic, . In ` : the Criminal 
“Oourts all: efforts would on one side be con- 
' céntrated on securing the conviction -and 
-on the other acquittal of the accused. The 
: witnesses, who would be produced to depose 
to the execution of the will, are apt to be 
‘influenced more by thè nongiderationg as to 
“fate of the accused {han by the desire “to 
prove the genuineness or otherwise of the 
¿Will itself. The forces that would operate 
on the mind of the witnesses in the Orimi+ 
nal Court are calculated ‘to warp’ their 
attitude in the witnessibox ` and commit 
them to a course which they would find it 
„impossible to rectify in the Oivil Oourb, It 
is transparent that the: criminal case is 
calculated to hamper the fair trial of the 
issue in the Oivil Court. It-is‘on simildr e 
considerations that in Foujdar Rat v, 
Emperor (1), the order passed in that case 
making a complaint was set aside. 

The lower Court's order is sst -aside and 
„the complaint is directed to be with- - 


a! Agen alinned. 
aon Ind, Oas. 445;A I R 1926 ' 


— + 


OUDH CHIEF COURT mer 
. Special Bench §. “ 

Civil Reference No. 5 of 1938 
November 22, 1939 

| Tuomas, O. J., Zta-UL HASAN AND 


HAMILTON, JJ. 
HIMAYATULLAH—Aprit OANT 
versus 


PARBHOO DAYAL AND OTHERS— ` 
. OPPCBITR PaRTY ` 
Stamp Act (II of 1899), ss. 60 (1), 40 (3)—Refer- 


“ éace under s., 60 (1)—Proper time for—If competent 


after certificate by Collector-under s. 40 (1) (a): 
The proper t time for making the reference under 
tamp act, is before the Ovurt passes an 
order impounding the document, Where the doou- 
ment has been -impounded~-‘and sent to the Collestor , 
under s. 38, the certificate of the Collector is con, 


no jurisdiction to entertain it: 
127 Ind. Oas. 733 (1), relied on. 


-Q Rel. made by the’ Munsif, Kheri, 
Weed £63 T 


HIMAYATULLAH ve PARBAOO DAYAL (OUDH) 


‘Oourt, - 
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“SMe ÈN. “Shukla, for the Applicant. 
a Mr. R. N. Shukla, for. Opposite Party 
"No. 4 


Judgment.—This reference by the 
: learned Munsif of Kheri purports to be 
under 8.60 of the Stamp Act (II of 1899). 
. In aSmall Cause Court Suit (No. 1660 
- of 1936 Himayat Ullah v. Parbhu Dayal 
and others), the plaintiff. brought a 
¿Buit on the basis of a promissory note and 
„& receipt, Han 1 and 2, It appears that 
“the - promissory note was executed by 
one Mahraj Bahadur in favour of Ohhote, 
defendant No. 4, who transferred his rights 
-to Himayat Ullah by: making the slowing 
endorsement: on the receipt Ex. 2. 

` “To-day July 28,1936, I having sold the claim 
"including in interest under the pro-note for Ra. 100 
due against Mahraj Bahadar to Himayat Ullah... 
received its full consideration. The etd 
vendee will have the right to recover the entire 
ee amount including interest from Mahraj 

ahadur to which I will have no objection". 
< The learned Munesif held that the’ above 
endorsement, amounted to a sale of an 
-actionable claim and not a mere nego- 
tiation cf a promissory ncte. He therefore 
ordered it to be impounded. The plaintiff 
“paid the duty. and penalty and the docue 
‘ment was admitted in evidence. After the 
- case had been decided, the impounded docu- 
‘ment was sent to the Collector under the 
provisions ofs, 38 ofthe Stamp Act for 
necessary action, who obtained the opinion 
- of the Stamp Officer, which is as follows : 

“The endorsement on the pro-note is exempt Erori 
“stamp duty unders. 14 (proviso) and Exemption 1 
(a), Art. 62 of Sch. I ofthe Stamp Act. The 
Impounding Officer has wrongly realised Rs, 11". ... 

The Oollector accepted the opinion of 
the Stamp Officer and directed that the 
learned | Munsif may be: accordingly 
" informed. 

In the opinion of the learned Munsif the 
opinion. of the Stamp Officer is incorret, 

In our opinion itis not necessary for us 
to decide this question as we are of 
opinion. that the reference made by the 
learned Munsif is incompetent. 

Section 60 (1) of the Stamp Act proe 


vides : 

“If any Court, other “thana Ootirt mentioned in 
s. 5] fesla doubt asto the amount of duty to be 
` paid in respect of any instrument under proviso 
(a) tos. 35, the Judge may draw up a statement of 
the cage and refer it, with his own opinion thereon, 
for the decision of the High Qourt or Ohief Oourt 
-to which; if he were the. Ohief Oontrolling 
‘Revenue authority, he would unders, 57 refer the 


subae~"~” same.” 


The reference before us does not fall 


“ ander s. 60 -(1)-and so far as we have been 


_ able to findaout, there i is no other section 
4 PE 
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which covers this reference. There was 
no doubt inthe mind ofthe Oourt as to 
the amcunt of duty which was to be paid 
in respect of this instrument. In cur 
opinion the proper time for making the 
reference was before the learned Munsif 
passed the order impounding the document. 
Under s. 40 (1) of the Stamp Act when the 
Collector receives any instrument sent to 
him under s. 38, subes. (2) not being an 
instrument chargeable with -aduty of one 
anna only ora bill of exchange or pro 
missory note, be shall adopt the following 
procedure : - 


“(a) ifhe is of opinion that such instrument 
is duly stam or is not chargeable with duty, he 
shall certify by endorsement ‘thereon that it is duly 
stamped or that it is not so chargeable, as the 


Under cl. (2) ofthe same section “every 
certificate under cl. (a) of sub-s. (1) shall, 
‘for the purposes of this Act, be conclusive 
evidence of the matters stated therein.” 
By this reference the learned Munsif is 
really asking us to open the question which 
has become conclusive. We are supported 
in the above view by a-Full Bench decision 
of this Court reported in 19380. W., N. 
983, (Sita Ram v. Gaya Din) (1). Under the 
circumstances the reference is not compe- 
tent, and we have no jurisdiction’ to enter- 
tain it. i 

We accordingly reject the reference 
and direct that the papers be returned to 
the Court concerned. The amount of Rs. 11 
which has been realised by the impounding 
Officer willbe returned to the plaintiff 
us pointed.out by the Stamp Officer. 

8. Reference rejected, 

(1) 1988 O W N 983; 177 Ind. Oas. 733; A I R1938 


Oudh 226; 11 R O73; 1938 O L R 445: l4 L 
237 (F B). Aa 
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ALLAHABAD HIGH COURT 

First Appeal No. 57 of 1938 and 

Civil Revision No. 262 of 1938 
July 27,1939 

IGBAL AHMAD AND Bagpat, JJ. 


GOKARAN SINGH—DEBTOR— APPELLANT ` 


VETEUS 
BRIJ BHUKAN SINGH AND ctuzrs— 
UREDITORS— RESPONDENTS 

U. P. Encumbered Estates Act (XXV of 
ss. -4, 13 — Proceedings before special 
— Creditor dying during) pendency of 
ings—Failure to bring his al representatives on 
record—Effect—W hether extinguishes creditor's claim 


—Limitation Act (IX of 1908), 8, 5—Aprplicability, to - 


-applications under O. XXII, rr, 8 
cedure Code (Act V of 1908). Er aaa BiN 
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U. P. Encumbered Estates Act was passed with a 
view to provide for the relief of encumbered estates in 
the United Provinces. The Preamble indicates that the 
Telief under the Act is given to the landlord who is'the 
owner of the encumbered estate. Ordinarily in a 
suit, relief is granted to the plaintiff in the suit. 
The landlord must, therefore, in view of the wordin 
of the Preamble, be regarded as the pleintiff in 
proceedings under the Act, and the position of the 
creditor is thatof the defendant. If therefore a 
claimant creditor dies during the pendency of the 
proceedings before the Special Judge, r. 4 and not T. 3 
of O. XX1], Civil P. O, appen: he omission to 
bring on record the legal represəntatives . f the 
deceased creditor has the effect of causing an abate- 
ment of the debtor's ppplicetion only so far as the 
legal representatives of the deceased creditor are con- 
cerned and not of extinguishing the claim of the 
creditor. i AE 

The provisions of s. 5, Lim, Aot are ap- 
plicable to applications for sabstitution of names 
under O. XXII, rr. 3 and 4 ofthe Oivil P. O. ' 


F. A, from an order of the Special Judge, 
Shahjahanpur, dated July 19, 1937, 


Mr. L. N. Gupta, for the Appellant. 
Mr. N. C. Vaish, for the Respondents, 


Iqbal Ahmad, J.—This appeal arises out 
ot proceedings under the U. P. Encumbered 
Estates Act (XXV of 1934), and the cardi- 
nal question that arises for decision in, the 
appeal is as to whether in proceedings under 
the Act, the debtor-applicantsor the creditor- 
claimants are to be treated as plaintiffs 
in proceedings before the Special Judge. 
The facts are undisputed and are as follows: 
Thakur Gokaran Singh, appellant, filed an 
application before the Collector under s. 4 
of the Act and the Uollector ın accordance 
with 8.6 of the Act forwarded the appli- 
cation to the Special Judge. ‘The appellant 
then, in pursuance of the provisions of‘s. 8 
of the Act, filed a written statement before 
the Special Judge, embodying the parti- 
culars of the debts due from him, and one 
of the creditors named in the written states 
ment was one Mulu Singh. - The notices 
prescribed by s, 9 of the Act were then 
published and Mulu Singh on April 18, 1936, 
filed a written statement embodying the 
particular of his claim. Thereafter Mulu 


_ Bingh died on October 30; 1936, and no 


application to bring apon the record the 
legal representatives of Mulu Singh was 
filed within ninety days of the death of 
Mula Singh. More than three months after 


1954), the death of Mulu Singh his legal represente 
J udge 


atives filed an application for being brought 
upon the record. This application . was 
opposed by Gokaran Singh appellant who 
contended that as no application for sube 
stitution of names was filed within ninety 
days of the death of Mulu Singh, the pro- 


* 


d 
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. ceedings so far as Mulu Singh was concern- 
~ed, abated, and as such, in view of the 
Provisions of 8 13 cf the Act the claim of 
Mulu Singh must be deemed to have been 
duly discharged. This contention .of the 
appellant was ova.iuled .by the learned 
Special Judge who granted the application 
filed by the legal representatives of Mulu 
Singh and ordered their names ‘to be 
. brought on the record. In oar judgment, 
the decision of the learned Judge is perfect- 
ly correct and ought to be affirmed. _ 
< By r, 6 framed by the Local Govt. under 
the Act, proceedings under the Act -are to 
be governed by the provisions of the Civil 
P.-O. of 1908, for the time being in force 
so far as they are applicable and not 
inconsistent with the provisions of the Act 
and of the rales framed by the Local Govt. 
In view of this rule, the provisions. of 
O. XXVI, Civil P. O.,-are ‘applicable to 
proceedings under the Encumbered Estates 
Act, and the controversy between the parties 
in the Court below centered round the 
question whether r.3 or r 4 of O. XXII, 
Oivil P. O., was applicable to the case. It 
was contended by Gokaran Singh, appe'lant 
that as Mulu Singh was creditor. and ha 
filed a written statement preferring his 
claim against G- karan Singh, Mulu Singh's 
position was that of plaintiff in the proceed- 
ings and the omission of his legal represent- 
_ gtives to have themselves bro upon 
-therecord in place of Mulu Singh within 
the time limited by law had the effect of 
causing an abatement of the claim em- 
bodied by Mulu Singh in his written state- 
ment, In support of this contention reliance 
was. placed on r. 3 of O. KAI, Civil P. O., 
which provides about proceedings for sub- 
stitution of names on the death of one of 
several plaintiffs or of sole plaintiff in an 
action, Olause 2 of r. 3 lays down that 
where within the time limited by law no 
application is made for substitution of 
names as regards the deceased plaintiff, the 
suit-shall abate so far as the deceased 
plaintiff is concerned The legal represent- 
atives of Malu Singh, on the other hand, 
Placed reliance on r. 4 which provides about 
‘substitution of names of the legal represent» 
atives of.a deceased defendant. Olause 3 of 
T. 4 lays down that where within the time 
limited by law no application is made to 
bring upon the record the legal -represent- 
atives of the deceased defendant, the suit 
shall abate as against the deceased defen- 
dant, Mulu Singh’s representative con- 
tended that the position of Mulu Singh was 
that of a defendant and the: omission -to 
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bring upon the record his legal represente 
atives within the time limited by law had 
the effect of causing an abatement of 
Gokaran Singh’s application so far as 
Mulu Singh’s legal representatives were 
concerned. They, however, submitted that 
they did not desire to take advantage of 
the omission of Gokaran Singh to apply for 
substitution of names within limitation and 
that, as they were anxious that the contro- 
versy between the parties be decided once 
and for- all, they themselves had made an 
application for substitution of names. 

In order to decide as to whether the 
application of Gokaran Singh abated so far 
as Mulu Singh was concerned, or whether 
the claim of Mulu Singh became extine 
guished in consequence of the omission to 
bring upon the record his legal representas 
tives, it was necessary to determine whether 
the position of Gokaran Singh or the 
position of Mulu Singh was that of the 
plaintiff in the proceedings. It appears 
from the Preamble to the Act that the Act 
was passed with a- view “to provide for the 
relief of encumbered estates in the United 
Provinces.” The Preamble indicates that 
the relief under the Act is given to the 
landlord who is the owner of the encume- 
bered estate. Ordinarily, in a suit, relief is 
granted to the plaintiff in the suit. The 
landlord “must therefore in view of the 
wordings of the Preamble, “be regarded as 
the plaintiff in the proceedings. Further, 
the initiation of legal proceedings rests with 
the plaintiff and as the machinery of the 
Act can be setin motion only on an appli- 
cation by the landlord, the landlord's 
position must be that of a -plaintiff in proe 
ceedings under the Act. ‘This conclusion 
is supported by the provisions of s. 20 of the 
Act which provides that under certain cir- 
cumstances the landlord applicant can ask 
the Special Judge to quash the proceedings 
initiated on the application filed under s. 4 
of the Act, A- plaintiff in an action can 


‚put an-end to the action by withdrawing 


the same, but this cannot be done by a 
defendant. There is no provision in the 
Act entitling a creditor to terminate the 
proceedings initiated under the Act. ‘This 
also shows that the position of the landlord 
applicant is that of the plaintiff and the 
position of the creditor is that of the defen- 
dant. 

The learned QOounsel for Gokaran Singh 
argued that as in accordance with 6. 9 of 
the Act ‘claim’ is preferred by a creditor 
he must be looked upon as plaintiff in the 
proceedi and in this connection he 


C 


404. 


Act where. creditor is described as a: 
‘claimant.’ He argued that as the creditor 


is the claimant, his position is that of the: 


plaintif. , We are unable to agree with this 
contention. As we have said before, it is 
the landlord who claims relief and it is with. 
8 view to grant relief to the landlord that. 
the creditors are called upon-to submit their 
respective claims before the Special Judge. 
The proceedings before the Special Judge 
are primarily with a view to grant relief to 
the Jandlord applicant and the decrees that 
are passed in favour of the creditors in ac- 
cordance with s. 14 of the Act are wholly and 
solely with the object of granting relief tothe 
landlord-applicant. It is further to be noted 
that the landlord is described in the Act 
as the ‘applicant’ and an applicant can be 
more fittingly described as a plaintiff than 
a creditor whoin pursuance of the provisions 
of the Act is called upon to sumbit a written 
statement embcdying the particulars of his 
claim. We therefore hold that Gokaran 
Biugh’s position in the proceedings was that 
of tre plaintiff and the omission to implead 
Mulu Singh’s legal representatives had the 
effect of causing an abatement of Gokaran 
Singh’s application so far as Mulu Singh 
was ccncerned. Mulu Singh's legal repre- 
Bentatives, however, filed an application for 
substitution of names. This application 
was beycnd time. But the provisions of 
B. 5, Lim. Act, are applicable to appli- 
cations for substitution of names under 
O. XXII, rr.3 and 4 of the Oode, It was 
therefore open to the learned Special Judge 
to extend to Mulu Singh’s legal representa- 
tives the benefit of s. 5, Lim. Act, and 
to order the legal representatives of Mulu 
Singh to be brought on the record. We 
therefore take it that in granting the appli- 
cation of Mulu Singh's legal representatives, 
the Special Judge did intend to, and did, 
asa matter of fact, extend the period of 
limit ation ‘for the application under gs. 5, 
Lim. Act. For the reasons given above, 
we dismiss this appeal with costs, 


E. ~ Appeal dismissed. 


: RAZIA BEGUM v, KISHUNDEO NARAIN MARTHA (PATA) 
invited our attention to ss. 10 and 14 of the: 
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PATNA HIGH COURT . A 
Appeal from Original Order No. 228 .> 
of 1938 
; October 4, 1939 
RowbaND AND OHATTBRJI, JJ. 


. Mst. RAZIA BEGUM alias ~ 
OHHUNA BEGUM—APPLIOANT— | : 
$ APPELLANT a ae | 


4 versus 7 

. Rai Bahadur KISHUNDEO. NARAIN . 

MARTHA AND orases—OpposiTs PARTY 
—RESFONDENTS. . 
| Bikar Money-lenders (Regulation. of Transactions) 
Act (VII of 1939), ss. 18, 14—Applicabtlity—Whe- 
ther apply where execution sale 18 completed before 
passing of Act—Oivil Procedure Code (Act V of 
908), O. XXI, r.66 (as amended by Patna -Higk 
Court)—Held, that there was no irregularity in enter- 

ing valuation in sale proclamation, 

ere is nothing either in the Bihar Money-lenders 
(Regulation of Transactions) Act, 1939, or in thé 
Bihar Money-lenders Act, 1938, to express the inten- 
tion of the Legislature to invalidate a completed 
sale which was otherwise gdod. In order that 
as. 13 and 14 of the Bihar Money-lenders (Regula- 
tion of Transactions) Act, 1939, may be applicable, 
it is necessary that the execution should be still 
pending On the saleof immovable property being 
‘confirmed, executionis complete, Hence where the 
execution sale has been ecmpleted before the pass- 
ing of the above Act, ss. 13 and 14 of that Act bave 
no application, 185 Ind. Oas. 129 (1) and 160 Ind. 

Oas. 105 (2) (2), distinguished, : 

In the execution the sale proclamstion contained 
an entry of the value as given by the decree holder 
and also mentioned the valuation arrived at in the 
High Court in earlier proceeding by an agreement 
between the decres-holder and the judgment-debtor. 
The sale took place on April 7, 1937: , 

Held, that it wasnot open to the judgment-debtor 
to contend that the entiies regarding valuatıcn in 
-the sale proclamation constituted a substantial ir- 
regularity in the proceedings for sale. s 
_ A. irm an orderof the, Subordinate 
Judge, Muzaffarpur, dated’ February 9, 
‘19388. 00 


>. Mr. Rat T. N. Sahay, for tLe Appellant. 


Messrs. S. N. Bose and K. Dayal, for the 
Respondents. 


_ Rowland, J.—This is an appeal by the 
; Judgment-debtor, four of whose properties 
¿Were sold in execution of a mortgage 
decree. On an application. to set aside 
the sale of all the properties on the ground 
of alleged irregularities and inadequacy of 
- price, the Subordinate Judge set aside 
the sale of two properties Lots Nos. 2 and 
4 of the sale and refused the application 
and confirmed the sale of the other two, 
namely Lots Nos. 1 and 3 of the sale. 
This appeal is against the confirmation of 
the sale of Lote Ncs, 1 and 3. It was 
objecied in the Court below that the pro- 
cesees in execution had been suppressed. 
This point was found against the judg- 


? 


r 
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ment-debtor and that finding is not chal- 
lenged in appeal. KA - 

The objection pressed here is that too 
low a valuation was entered in the sale 
-proclamation in consequence of which the 
Properties have been sold below their value 
cansing loss to the judgmentedebtor. The 
decree-holder had taken out execution of 
his decree ‘in 1930 and the case came 
before this Courtin Civil Revision No. 36 
of 1931. In that casethe valuation to be 
set by the Court on the properties was 
fixed by the agreement as follows; ` 

Lot No. I... |. Rs. 7,000 

Lot No.3 . . . „© (400 

At that time O. XXI, r. 66 of Civil P. O. 
required a value assessed bythe Oourt to 
be entered in the sale proclamation, This 
Tule was amended with effect from 
January 1, 1936, Thereafter ita requires 
ments were that the Court should enter in 


. the sale proclamation the valuation placed 


on the property by the decree-holder and 
by the jud ent-debtor, respectively, and: 
no Other valuation. In the present execu- 
tion the sale proclamation contained an 
entry of the value as given by the dec- 
reeholder and also mentioned the valuae 
tion arrived’ at in the High Court. The 
decree-holder's valuation of Lt No. 1 was 


. Rs 1,200 and of Lot No, 3 Rs 45. These 


figures AB well ag the valuation put down 
in the High Court in the earlier proceeding 
were entered in the sale proclamation. This 
was done in pursuance of an order of the 
Oourt, dated October 10, 1936, in Mis: 
cellaneous Oase No, 199 of 1936 and the 
order shows- that the two valuations were 
entered in the sale proclamation by agree= 
ment of both Parties. In my view it is 
nob now open to the judgment-debtor to 
contend thatthe entries regarding valua- 
tion in the sale proclamation constituted a’ 
substantial irregularity in the . proceedings 
for sale. This I say with reference to the 
atate of the law as it was then at the time 
of the. sale proclamation and of” the Balé 
itself which took place on’ Apri! 7, 1937, 
Lot No, 1 was purchased by a third ‘party 
at. .Rs. 3,000 and. Lot No. 3 at Rs. 50... 
` As yegards the adequacy of the price 
fetched, the Subordinate Judge refers -to 
the evidence: regarding the_-value- of 
Lot No. 1 and-appears‘to be of opinion that 
‘apart from, the valuation on which- the 
parties agreed in the High Court the 
remainder ofthe evidence did not support 
the view that the property was worth more 
than Ra. 3,000 or that the judgment-debtor 
-had- suffered any material loss. He seems, 
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owever, to have thought himself bound to 
hold - that the property was worth Rs. 7,000 
Because this value had been placed on it 
in the High Court six years earlier, 

As regards Lot No. 3, this consisted of 
4 bighas 7 kathas 11 dhurs of railway khanta 
land regarding which there seems to have 
been : practically no evidence before him 
except the fact that its value had been 
fixed at Rs. 400 in the High Oourt. The 
Subordinate Judge may perhaps have 
relied on his own experience of the value 
of areable land and he expresses the opinion 
that the price seems to be rather a low 
price. When the proceedings leading up 
fo the sale were found to have been free 
from irregularity, he held that the sale could 
not be set aside. Assuming that the law 
remained as it was at the time of the sale, 
I think we should clearly be bound to 
affirm the decision of the Subordinate 
Judge. 

- But it is argued for the appellant that 
we ought to have regard tothe provisions 
of the Bihar Money-lenders (Regulation of 
Transactions) Act, 1939, ss. 13 and 14 and 
that the salenot being held in accordance 
with the provisions of those sections ought 
to be set aside—s. 13 requires the Court 
executing the decree to make an estimate 
of the value of the property of the judg- 
ment-dedtor which is sought to. be sold 
and of that portion of the property, the 
proceeds of the sale of which are likely to 
be sufficient to satisfy the decree. 
Section 14 requires that the proclamation 
of the intended sale shall include only 
so much of the property,-the sale of which 
will be sufficient and shall state the value 
of the property, or portion of the property 
to be sold as determined under s. 13. 
Further it enacts that the property is not 
to be sold at a price lower than the price 
specified in the sale proclamation unless the 
decree-holder consents to forego so much 
of the amount decreed as is equal to the 
difference between the highest amount bid 
and the price specified for the property 
in the sale prcclamatjon. It is contended 
that these sections of the Act being 
retrospective, apply to an execution insti- 
tuted before the commencement of the Act 
and that an execution though commenced 
earlier must be -continued in accordance 


with the provisions of the Act. If indeed 


the sale proclamation was still to be issued 
at the time when the Act came into force, 
I haye no doubt that. the Act would be 
applicable and.the sale proclamation would 
have to be framed in accordance with its 
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provisions. Even ifa sale proclamation had 
issued and the gale were still to be held 
and the Jdamên sê bier asked that the 
sale should be held in accordance with the 
Provisions of the Act and for that purpose 
a fresh sale proclamation should be issued, 
it would be the duty of the Court to comply 
with that request and issue the sale pro- 
clamation and hold the sale in accordance 
with that Act. This is the effect of the 
decision in Bishun Singh v. Palakdhart 
Singh (1), but in the present case the sale 
was completed before either the Bihar 
Money-lenders (Regulation of Transac- 
tions) Act, 1939, or the Bihar Money- 
lenders Act, 1938, was passed and there 
is nothing in either of those Acts to 
éxpress the intention of the legislature to 
invalidate a completed sale which was 
otherwise good. We are referred for the 
appellant to the Privy Oouncil decision in 
K. ©. Mukerjee v. Ramratan Koer (2) but 
in wy opinion what was there decided 
does not apply to the case before us. 
Their Lordships were considering the effect 
of the words in s. 26 (N)of the Bihar 
Tenancy Act. The words are “shall be 
deemed to have given”, and their Lordships 
held that the substantive rights of land- 
lords and their accrued causes of action 
were being abrogated by this provision 
in the enactment in the circumstances It 
was said “respect for pending suits over old 
transfers cannot be assumed”, In the 
Bihar Money-lenders (Regulation of 
Transactions, Act, s. 13 is no doubt made 
applicable to applications for execution 
whether made before or after the commence- 
ment of the Act and this section with 
8. 14 gives directions as to' the prelimi- 
naries which are to precedea sale and 
the manner in which the sale is to be 
held. But in order that these sections may 
be applicable, it seems to be necessary 
that the execution should be still pending 
and it has been held that on the sale of 
immovable property -being confirmed, exe- 
cution is complete. The order confirming 
the sale was passed on February 9, 1933, 
before either of the Acts which have been 
referred to were enacted. Iam, therefore, 
of opinion that those provisions do not 
operate to invalidate the sale. 

In the result, I would dismisg the appeal 


(1) 1989 P W N 667; 185 Ind, O ; 

Pat, 593; 5 BR 100; 12 R P 804. ee 

t, 268; 160 Ind. Cas, 105 (2); A IR 1936 

P O 49; 1936 O'LR 69; 1936 A CR 101: 8 R P 

9 142; 40 ov N ars, 17 PLT 35; (1936) M WN 
: ; -J 105; 630 L ; 

W 336; 03 IA 47 (P O). ' aan 
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with.costs. There will be one set of hearing 

fee to be divided between the decree- 

holder and the auction-purchaser, . 
Chatterji, J.—I agree. as 
8. Appeal dismissed. ©. 





ALLAHABAD HIGH COURT . 
Application in First Appeal No, 227 of 1939 
August 10, 1939 ` . 
BENNBT AND VARMA, JJ. ns 
Mst. RAM KAILASH KUNWARI— ° 
PLAINTIFP— APPLLIOANT 


versus . 
L. ISHWAR SARAN AND oTanRs— 
DereNDANTs—RagsPoNDaNTS © 

Civil Procedure Code (Act V of 1908), O.-XLIV, 
r. 1—Applicatton for leave to appsal as pauper— 
Notice issued to respondent—Right of respondent to 
be heard on merits of appeal—Notice—Provisions 
of 0. XXXIII regarding notice tobe understood as 
incorporated in O. XLIV, r. 1, so far as applicable. : 

The wording of the proviso to O. XLIV, r. 1, 
Civil P. O., directa the Court to reject the applica- 
tion unless upon a perusal thereof and of the judg- 
ment and decree, certain matters appear to the 
Court. The word “ perusal” implies that this 
is not to be the subject of argument by Oounsel 
and that there is no fright of Oounsel to 
argue on the merits of the proposed appeal. The 
amendment of the Allahabad High Court directing 
notice to issue to the respondent does not give him 
any right to be heard on the point. All that he 
can argue is on the question of whether the propos- 
ed appellant is or is not a pauper. 153 Ind. Oas. 
195 (1), explained, p 

Although there is no express provision in O.XLIV, 
Oivil P. O, applicable to appeals for the issue of 
& notice yet provisions, in so far as they are 
applicable, contained in O. ought to be 
understood to be incorporated inasmuch as it ig 
expressly laid down in O. XLIV, r. 1. 
195 (1), followed. 


Mr. Sri Narain Sahai, for the Applicant. 


My. Baleshwart Prasad, for the Respon- 
dents. 


Mr. S. K. Dar, for the Crown. 


Bennet, J.—This is an application of an 
unsuccessful plaintiff to appeal as a pauper, 
She was allowed to sue as a pauper in the 
Court below. By our order of September 
5, 1933, we stated: bre 

“Wehave gone through the judgment of the Court 
below and the application for leave to appeal asa 
pauper. -We consider that it has been established 
thatthecase does come within the provisions of the 
order of pauper appeals, Accordingly, we: direct 
that notice should issue to the opposite party to 
show cause why this application should not ‘be 
allowed. The notice will solely on the question 
as to whether the appellant is or is nota pauper,” | : 
and notice was also. to issue to the learned 
Govt. Advocate, To-day the Standing 


Counsel for Govt. states that he does not 


153 Ind. Cas, _ 


ON 


-~ 
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desire to oppose the application. In fact, 
under the provisions of O. XLIV,r. 2, no 
notice need have been issued. Mr. Bale- 
shwari Prasad for the respondents has 
objected to the previous order and claims 
that he is entitled to argue on the merits 
of the proposed appeal and to show that it 
does not come under the proviso to 
O. XLIV, r. 1. He refers for this proposi- 
tion to a Full Benchruling, Powdhari v. 
Ram Sanwari (l), in that case, p. 962* 
shows: i 

y the order issaing notice, the Division Bench 
did not express any opinion as regards the queation 
whether the decree appealed from is con! to law 
or to some usage having the force of law or is other- 
wise erroneous or unjust,” 
. The Full Bench decided that, under these 
circumstances, mere issue of notice did 
not preclude the Bench hearing the matter 
after the issue of notice from considering 
the question whether the decree appeale 
from is contrary to law orto some usage 
having the force of law or is otherwise 
erroneous or unjust, On p. 965* the Full 
Bench further observed: 

“We do not of course mean to lay down that the 
Court is bound to issue notice to the opposite party, 
nor do we lay down that once notice been issued 
the Court is compelled to hear the opposite party and 
cannot change its mind and review its previous 
order under s. 151, Civil P, 0.” 

The Fall Bench therefore does not supe 
port the proposition advanced by Mr. Bale- 
shwari Prasad. Mr. Baleshwari Prasad, 
however, points out that the bcok of rules 
framed by this High Court has an amend- 
ment to this O. XLIV, r.-1, as follows: 

“Provided further that no application under thia 
ruleshall be allowed unless a notice of the applica- 
tion has been given to the proposed respondents.” 

This amendment, he states, is not men- 
tioned by the Full Bench ruling and he 
argues that it was not brought to the notice 
of the Full Bench. The amendment is 
dated prior to the Full Bench ruling as 
the amendment is dated January 14, 1933, 
and the Full Bench ruling is of September 
‘3, (1934, almost two years subsequent. 

“There is a passage on p. 964* in the Full 
Bench ruling which states: 

- “No.doubt there is noexpress provision in O, XLIV, 
applicable to appeals for the issue of a notice but 
the provisi inso far as they are applicab 
contained in O. XXXIII, ought to be unders 


r be incorporated inasmuch as r 1 expressly lays 
own, 

This refers to the words ia r. 1: 

“Subject, in’ all matters including the presentation 
of such application, to the provisions relating to 
suits ‘by paupers, in so far as those provisions are 
applicable.” 

(1) (1934) AL J 961; 158 Ind. Cas. 195; A I R 1934 

> All 1004: 7 R A 463 (F B) 

*Pages of (934) A L J—{Kd| 
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Obviously, the provisionsin O. XXXII, 
r. 6, in regard to notice are applied in this 
manner to O. XLIV, r,1. The amendment 
on which Counsel lays stress makes provi- 
sion only for notice to the respondent and 
makes no provision for notice to the learned 
Govt. Advocate or Standing Oounsel, which 
is contained in O. XXXIII, r., 6, and which 
is the practice of this Court in cases where 
the proposed appellant has not been pere 
mitted to appear as a pauper in the Court 
below. The Full Bench therefore was 
perfectly correct, in our opinion with due 
respect, in referring to the provisions of 
O. XXXIII, for the issue of notice. Now 
the argument of learned Counsel is that the 
amendment directing notice to issue to the 
respondent implies that the notice shall 
entitle the respondent to argae the matters 
referred to in the proviso tor. 1. If this 
had been the intention ‘of this High Court 
in adding an amendment to O. XLIV, r. 1 
we consider that the amendment would 
have stated this matter plainly and that 
the amendment would have altered the 
wording of proviso 1. The wording of 
the proviso has not beən altered and it 
directs the Court to reject the application 
unless upon a perusal thereof and 
of the judgment and desree, cariain 
matters appear to the Oonrt. Now 
the word “perusal” implies that this 
is not to be tha sabject of argument by 
Counsel and that there is no right of 
Counsel to argue. At the most it may be 
argued that the Fall Benca raling states 
that the Court may, if it desires, obtain 
the assistance of Counsel. Bat the Full 
Bench ruling nowhere Jays down that the 
Court is bound to hear Counsel on the point, 
The procedure inO. XXXII, shows that 
there is rejection of an application tò sue 
ad a pauper under r. 5 and this may be 
based on r. 5, suber. (d) ‘where his allega- 
tions donot shows cause of action ;” that 
is the trial Court may examine tha morits 
of the proposed plaint, but it does not 


‘examine those merits after hearing 0) -unsel 


for each side on the subject. To hear 
Counsel for eash side on tie merits of the 
proposed appeal would be tantamuat to 


_giving sone decision on the merits of the 
_ appeal. 


In our opinion, this is exactly 
what O. XLIV, r. l provis» is designed to 
avoid. The course is objectionable. Firs ly, 
because such an expression of opinion by 
an Appellate Couri after hearing Oounsel 
is something which will prejudice ons 
party or the other, and secondly, this woald 
introduce a difference between the pro- 
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cedure of. the trial. Court and of the 
Appellate Court, a of | 

. For these reasons,-we think that there are 
no merits inthe argument of the learned 
Counsel for the respondents and that he has 
no right whatever to be heard at any stage 
of the proceedings under O. XLIV, r. 1 
.on the merits of the, proposed appeal.. All 
that he can, argue is on the question of 
whether the. proposed appellant is or is not 
,& pauper and on that point, he has not 
brought any affidavit or other materials. 
-He asked for further time. The order was 
.dated, nearly a year ago on September 
.5, 1938. We think there sre no merits in 
the request for further time, As already 
pointed in the present case the appellant 
,Sued as a pauper and under O. XLIV, r, 2 
„proviso, the issue of notice was not neces+ 
;Sary. We accordingly hold that -the 
applicant is a pauper and we allow the 
.8pplicant to appeal asa pauper. © . 

+ Be Application allowed. 
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; CALCUTTA HIGH COURT 

| Appeal No. 1545 of 1437 

pi f May. 9, 1939 i 

4 B. K. MUKHBRJBA AND LATIFUR 

Be Ranman, JJ. ` 

» KITAB ALI AND OTaBBRS—PLAINTIFrS— 

$ AFPBLLANTS 

a versus so 

ıı ANIL BEHARY DUTTA AND otners— 

= - . RESPONDENTS > ` 

4 Adverse possession— Possession of wrong-doer, nature 
of His sessory right, whether -heritable and 
transferable—Possession after his death by hetr,, tf 
on behalf of all heirs. SR kh 

* The possession `of a wrong-doer held for a term 
„less than the period of limitation is a .good title 
against the whole world with the .exception of the 
‘true owner, This posséssory right even though it 
‘has not ripened into ‘ownership -by lapse ‘of the 
statutory period, is a right in immovable property 
¿which is heritable and transmissible according to 
Jaw. The possession continued, by some of his heirs 
-would’be regarded as ession on behalf. of the 
‘whole unless and until-it “is shown that ‘there is an 
-exclusion or..ouster of thé other oo-sharers. Mere ex- 
eGlusive posseasion by a co-aharer ig not! sufficient 
t0 extinguish the rights of the other co-sharers un- 
leas ‘and until definite ouster is found. Asher v, 
White -Lock (1), Gossain Dass Ohunder v; Issur 
-Ohunder Nath (2) and 61 Ind. Cas, 546 (3), relied 


an. 
TA. from the appellate decree of the Dise 
trict Judge, Tippera, dated April 19, 1937. 


Messrs, Priya Nath Duita and Himangshu 
Chandra Chaudhury, for the Kapila ni i 


Messrs. Upendra Kumar .R d i 
Gopal Das, for the Respondents, ee 
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__ B: K.. Mukherjea, J.—This is an appeal 
on behalf of the plaintiffs-and it arises out 
of a suit for partition. The plaintiffs’ case 
Js that the properties in suit with the 
exception of plots Nos. 13 and 14 in villaga 
:Warup belonged to one Kadir Sarkar who 
.was the common ancestor of the plaintiffs 
and defendants Nos, 1-to 4. -The two plots 
Nos. 18. and 14 were acquired with the 
‘profits of those properties after the death 
of Kadir. Kadir died in the year 1892 
Jeaving “awite Pearjan,. three: sons and 
‘three! ‘daughters : born of cher and 
‘another son named, Jaka Bux, born of a pre- 
“deceased ‘wife. Plaintiffs. Nos. L to 10 
.claimed their title + through, these three 
daughters of Kadir and plaintiffs: Nos, 11 
-to 15 are the descendants and heirs of cne 
vof the sons of Kadir, -named Aserabali, 
1 whereas plaintifia Nos. 16 to 18 are the 
„heirs of Jaha Bux, the son of Kadir by his 
(first wife. Defendant No. J is Elim Ali, 
‘the only son of Kadir who is still living, 
and defendants Nos. 2 to4 are the heirs 
cand successor of Abbas Ali, the remaining 
“Bon. ‘Defendants Nos. 5 to 7 purported to 
' have -acquired the interest in the suit 
; properties by reason of their purchase at 
a sale in execution of a money decree 
-obtained against defendants Nos. 1 to 4. 
The plaintiffs’ case is that they were in 
‘possession cf this property jointly with 
defendants Nos. 1 to 4 and jcint possession 
-being found inconvenient, they now claim 
their:shares acccrding to Muhammadan 
‘Law, Aet 
~ Tte suit was contested primarily by 
„defendant No. 7 and bia case was that with 
_ the exception cf plota Nos. .8 and 9 of 
Sch. II, the rest of the properties did not 
„belong to Kadir but were acquired by 
¿hia three sons, Elim,,Abbas and Aserab, 
either jointly cr severally. It is said that 
‘Aserabali made a gift of his shares in the 
“properties to his two daughters’ and the 
‘daughters in their turn. sold them to their 
uncles Elim and Abbas. “The interests of 
-these. persons were put up to sale in execu- 
"tion of a mortgage-decree and was purchase 

. ed by defendants Nos. 5 ta ?. The trial 

-Court on a: consideration -of the evidence 

“came to the -conclusion that~plots- Ncs. 1 
to 12 of village Warup and plot No.1 of 

ı Village Shibpur were the properties left 

. by Kadir- With regard to the rest, the 

v finding was that the -plaintifs failed to 

, Show that they had any interest in them. 

- The trial Court gave the plaintifia a pre- 
-liminary decree in 1espect of these thirteen 
items of property and directed that a 
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Dorin akoni should becappointed to. make 
‘the partition in gccordance- with the ‘shares 
‘Bet outin the plaint. 

Against.this decision there was an appeal 
‘taken to the lower Appellate Court and 
‘the lower Appellate Court has reversed the 
decision of the trial Judge and has. dismiss= 
“ed the ‘plaintiffs’ suit. The léarned Dis- 
,trict Judge did not dispute the finding of 
‘the Subordinate Judge that the thirteen 
‘items of property with regard to which a 
‘decree was given by the latter were -the 
Properties of Kadir. He held, however, that 
‘Kadir’s interest in these properties was 
Bold in execution of a money decree in the 

,year lost and it was purchased by one 
Wajuddi, Wajuddidid not take possession 
of those properties and Kadir remained 
vin. occupation of these lands till- his death 
än the year 1092. The learned. Judge was 
-of opinion that as Kadir’s possession was 
‘merely of a wrong-doer and. he had not 
racquired any title. to these Properties by 
-adverse possession continued for a period 
of twelve years, he had no interest in the 
property ‘which could devolve upon his heirs 
-on his death and although after his death 
the possession was continued by his three 
sons, their possession was.on their account 
as independent trespassers and they 
‘themselves acquired a good title:to the pro- 
“perty to the exclusion of the other heirs of 
‘Kadir. In this view of the case the Court 
was of opinion that neither the daughters 
nor Jaha Bur acquired any- title to the 
properties in suit. Itis against this deci- 
sion that the present second appeal. has 
been preferred. 

It seems to:me that in coming to his 
_ decision the learned J udgo misdirected hime 
‘self on a question oflaw’. Tne possession 

‘of a wrong-dcer held for a term less 
.than the period of limitation is. a good 
title against the whole world with the ež- 
‘ception of the true owner. This posses- 
sory right even though it has not ripened 
„into ownership by lapse of the statutory 
‘period, isa rightin. immovable property 
which is heritable and transmissible ace 
cording to law: vide Asherv. White Lock 
(1), Gossain Dass Chunder.v. Issur Chunder 


ath (2) and Ram Piari- v. Budh Sen (3), 


On the death of Kadir, : therefore, whatever 
right he had inthe property did devolve 
upon all bis heirs, and the possession 
Hot ma oe by: some of his heirs 
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would be regarded as possession on behalf 
cf the whole unless and until it was shown 
that there was an exclusion or ouster of 
the other cosharare. In. this case the 
tr al Judge cameto {he ccnclusion that the 
pussession of the three sons of Kadir was 
not im any, way adverse to hig other heirs. 
The questicn of ouster has not been cone 
_Bidered by the District. Judge, who was of 
opinion ‘thatthe possession of the- three 
brothers was that of independent trespassers 
-and ccnseguently. -on their own account. 
„Itis true thatthe lower Appellate -Court 
thas referred to-certain acts of possession 
‘which were exercised by these three sons 
“of Kadir and they might show that they 
“were epjoving the properties exclusively 
-but peverthelees mere exclusive possession 
‘by a co-sharer is rot sufficient to extinguish 
‘the rights: of the other -co-sharers. unless 
‘and until definite oaster is found. I think 
that the lower Appellate -Oourt -has not 
considered the case from that. aspect at 
‘all. In these circumstances the decree of 
the lower Appella‘e Oourt should be set 
‘aside and cases.ould’be sent back to that 
Court in order that the appeal’ should be 
re-heard in the light of the observations 
‘made above. 

' The Court below will proceed on tho 
footing that allthe heirs of Kadir succeed- 
ed to his posssssory right after the death 
of the Jatter, and it will decide on evidence 
‘as to whether the three sons were posses- 
‘sing.the property tn the exclusion of other 
-co-sharers on assertion of ‘a hostile title. 
If such adversé possession is ‘proved, ‘the 
“order «f dismissal passed by the lower Ape 
“pellate Gouri will stand except: with regard 
to plots Nos. band 9‘ of Sch. Il, which are 
‘not cluimed by defendants Nos. 5 to 7, 
‘The plaintifs in that cage would have a 
decies im respect of these plots only, If 
òn the other hand, no ouster or exclusion 
‘is found, the plaintiffs would be entitled 
‘toa decree as passed by’ “the trial Oourt. 
The‘ ‘appeal is thus: allowed and the case 
is remanded. Tnere will bé no order ~as 
‘to. costs in this appeal: Future costs will 
are ‘the result. 

~Eatifur Rahman, jt agree. ` 
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: Case remanded. 
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BOMBAY HIGH COURT 
Civil Application No 47 of 1939 
February 22, 1939 l 
Prav{monr, O. J. anb N. J. Wania, J. 
SHANKAR DYAMANGONDA PATIL 
—APPLIOANT 


versus 
PUTTABAI GURUNATHGONDA 
K. PATIL AND GOTAERS— OPPONENTA 

Oivil Procedure Code (Act V of 1908), 0. XLV, 
r. 1— Privy Council Rules, r: 9—Time for lodging 
security ih can be extended under r, 9 beyond limit 
specified in O. XLV,r. 1. 

The discretion given tothe Court by r. 9 of the 
Privy Council Rules is a general one, which does, 
if the justice of the case requires it, enable the 
Court to extend the time for lodging security to 
any extent; but in exercising that discretion, the 
Court must have regard to the fact that under 
O. XLV, r. 7, the extension of time for giving 
security is strictly limited, and it would require a 
strong case to induce the Court to hold that justice 
requires an extension of time beyond the limit 
Fi ified in that Rule. 101 Ind, Oas. 555 11) and 
132 Ind. Oas. 438 (2), relied on, 188 Ind Oas. 663 
(3) and 148 Ind. Cas. 559 (4), dissented from. 


Messrs. W. B, Pradhan and S. R. Joshi, 
for the Applicant. 


Mr. R. A. Jahagirdar, Government 
Pleader, for Opponents Nos. | and 3. 


Beaumont, C. J.—This is an application 
to allow the applicant to give substituted 
Security for the cash payment, which he 
was required to make in relation to an 
appeal to the Privy Council. The applica- 
tion raises a point of practice, which has 
led toa difference of opinion between this 
High Ocurt and other High Courts. Under 
‘O. XLV, r 7, Civil P. O., an applicant desir- 
ing to appeal to the Privy Oouncil is re» 
quired, within 90 days or such ‘further 
period, not exceeding 60 days, as the 
Court may, upon cause shown, allow from 
the date of the decree complained of, or 


within six weeks from the dale of the grant - 


of the certificate, whichever is the later 
date, to furnish security in cash or in Govt. 
security. The decree in the present case 
was passed on January 19, 1938, and the 
certificate was issued on December 14, 
1938. Therefore it seems to me clear 
that under O. XLV, r. 7, no extension 
of time could be given beyond six weeks 
from December 14, 1938. But it is argued 
that an extension can be allowed under 
T. 9 of the Privy Council Rules, which came 
into force on the same day as the amend- 
ment to O. XLV, r. 7, which prescribed the 
period which I have referred to. Rule 9 is 
in these terms: 

“Where an appellant, having obtained a certificate 
for the admissicn of an appeal, fails to furnish the 


seourity or make the deposit required (or apply 
with due diligence. to the Court for an order ad- 
mitting the appeal), the Court may, on its own 
motion or on an application in that behalf made 
by the respondent, cancel the certificate for the 
admission of the appeal, and may give such direc- 
tion as to the costs of the appeal and the securi 
entered into by the appellant as the Court sha 
think fit, or make atoh further or other order in 
the premises, as in the opinion of the Court the 
‘Jastice of the case requires.’ 

Under s. 112, Civil P, O, the rules made 
by the Privy Oouncil prevail in any conflict 
between them and the provisions of the 
Code, so that, if r.9 of the Privy Council 
Rules conflicts in any way with O. XLV, 
T. 7, the provisions of r. 9 must prevail. The 
View which has been taken by a Fall Bench 
of this Court in Nilkanth Balwant v. Vidya 
Narsinha Bharati (1),is that under r. 9 a 
general discretion is given to the Court to 
make such order as the justice of the case 
requires, and if the justics of the case ree 
quires the extension of time for giving 
security beyond that specified in O. XLV, 
r. 7, the Court has jurisdiction to meke the 
order. That case has been followed by a 
Division Bench of this Court in Re: anshi- 
daya v, Gudnaya (2), However the Madras 
High Oourt in Poornananthachiv Gopala» 
swami Odayar (3), and the Allahabad High 
Court in Bahadur Lal v. Judges of the High 
Court, Allahabad (4), take a different view. 
They think that r. 9 of the Privy Council 
Rules dees nat empower-the Oourts to 
extend the time beyond the limit specified 
in 0. XLV, r. 7. 

The learned Govt. Pleader has suggested 
that the matter should be referred to a 
Full Bench of five Judges, but as at present 
advised, I think the view taken by this 


Court in Nilkanth Balwant v. Vida Nare - 


sinha Bharati (1), is the correct view. It 
seems to me that the discretion given to 
the Court by r. £ cf the Privy Oouncil 
Rules is a general one, which does, if the 
justice of the case requires it, enable the 
Court to extend the time for lodging secu- 
rity to any extent: butin exercising that 
discretion we must have regard tothe fact 
that under O. XLV,r.7, the extension of 
time for giving security is strictly limited, 
and [ think that it would require a strong 
case to induce the Court to hold that justice 
requires an extensicn of time beyond the 

(1) 51 B 430; 101 Ind. Oas. 555; AI R1927 Bom. 
217; 29 Bom. L R 352 (F B). 

(3) 33 Bom. L R 487; 132 Ind. Cas. 438; A I R 1931. 
Bom. ?78; Ind Rul (1931) Bom 326 

(3) 55 M £35; 138 Ind. Oas. 663; A I R 1932 Mad. 
484; 62M L J 665: (1939) M W N 557: 85 L W 679; 
Ind. Ral. (1932) Mad. 601. : $ 

4) 55 A 432; 143 Ind. Oas. 559; A I R 1933 AlL 
341; (1933) A L J 207; Ind, Rul, (1933) Al 290. 
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limit specified in that Rule. In the present 
case apparently an order was made (rightly 
or wrongly) ex parte extending the time to 
February 25 next, that is to say, fora 
period which still has three days to run, 

ut it is obvious that if we are to accede to 
this application on the merits, a further 
extension will have to be allowed. The 
applicant, who is a minor, says that he is 
unable to provide the Rs. 4,000 in cash 
which is required of him. But he says that 
he can raise the money on the security of 
immovable property worth at least 
Rs 40,000. Obviously, there would have to 
be an inquiry as to the value of the pro- 
perty wbich he proposes -to substitute. Bat 
whatever the value of that property may 
be, I can see no reason why this application 
should not have been made -within the 
period limited by O. XLV, 1.7. The appli- 
cant has known his financial position ever 
since the decree was passed. If the pro- 
perty is really worth as much as he alleges, 
I should have thought he would have had no 
difficulty in raising the sum whichhe re- 
quires on the security of that property. In 
my opinion, on merits, no case is made out 
for authorizing the applicant to give sub- 
stituted security. 

In the special circumstances of this case 
we grant under r. 9 an extension of fourteen 
days to give the security in cash If it is 
‘not deposited, the application will be dis- 
missed with costs, Ifitis deposited, ccsts 
will be costs in the appeal. 

N. J. Wadia, J. —TI agree. 

A. | Order accordingly, 


—— 


CALCUTTA HIGH COURT 
Civil Appeal No 61 of 1937 
June 23, 1938 


Epetry, J. ; 
RAM KISHON RAM BHAKAT AND 
ANOTHBE—-D#HORBE*HOLDESS— A PPBLLANTS 


versus 
SATYA NARAIN BHAKAT AND OTHERS 
, — RESPON DANTS 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5) 
—Application for execution to Court which t 
the decree and not to transferee Court, whether to 
proper Oourt—Transferes Court not taking steps 
towards: execution—Deoree re-transferred to Oourt 
passing tt—Order of re-transfer, if final. 

After a decree has been transferred to another 
Court for execution, the proper Court to which a 
subsequent application for execution should be made 
is the transferee Oourt, as that is the Court whose 
duty it then is toexecute the decree so far as it 
can be executed by that Oourt, Consequently, an 
execution application to the Court transferring the 


RAM KISHON BAM BHAKAT Y. SATYA NARAIN BHAKAT (OAL) 
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decres is not one made to 8 proper Court. 36 Ind, 
Cas 682 (1), relied on. 

Where the transferees Court has taken no steps 
towards the execution and the decree is re-transfer- 
red by it to the Oourt passing it, the order of re- 
transfer is not the final order on an application 
within the meaning of Art, 182 (5), Limitation 
Act. 

O.A. from the Appellate order of the 
District Judge, Murshidabad, dated July 29, 
1937. 


Messrs. Gopendra Nath Das and Sambhu- 
nath Banerjee, for the Appellants, 


Mr. Urukram Das Chakravarty, for the 
Respondents. ; 

Judgment —A preliminary objection has 
been put forward to the effect that no 
appeal lies in this case, having regard to 
the prc visions of s. 102, Oivil P.O, [a view 
of the fact that the s.it with reference to 
which this appeal arisea appears lo have 
been valued at Rs 403, the preliminary 
objectiin must prevail. An alternative 
application has, kowever, been filed tothe 
effect that the appeal may be treated as an 
application for revision, and thia application 
has been granted, 

It appears that the plaintiffs obtained a 
decree in the Court of the Munsif at 
Rampurhat on Febraary 25, 1931. This 
decree was put into execution at Rampurhat 
and a sum of Re, 80 was realized. On 
February 1, 1933, the decree-holders applied 
to the Munsif at Rampurhat for a certificate 
of non-satisfaction and fcr the transmission 
of the decree for execution to the Jangipur 
Court in accordance with the provisions of 
s. 39, Civil P. O. The decree was duly 
transmitted for execu'ion tothe Jangipur 
Court, but it appears that no further steps 
were taken at the Jangipur Court towards 
the execution of the decree witb the result 
that on March 2, 1936, the decree was 
returned to the Court of the Munsif at 
Rampurhet. In the meantime, on January 
31, 1936, the decree-holdera filed a further 
application for execution at Rampurhat. 
This application appears to have been 
registered at Rampurhat on March 18, 1956, 
andit was subsequently transferred to the 
Munsif at Jangipur for execution. The 
application was ultimately dismissed on 
July 14, 1936. Subsequently, another appli- 
cation for execution was filed on January 30, 
1937, and it is with this Jast application 
that we are now dealing. The first Court 
held that the npplicaticn dated January 30, 
1937, had been filed in time. The lower 
Appellate Court held, however, that the 
application in question was time-barred 
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‘on account of the fact that the previous 
‘application for execution dated January 31, 
"1936, had not been filed’ in the proper 
Court in accordance with law as required 
‘by the provisions of Art. 182 (5), Lim. 
Act, . 
< Tthaa been argued by the learned Advo- 
gate for the petitioners in this case that 
the application for execution, dated Janu- 
ary 31, 1936, was properly received by the 
Munsif at Rampurbat, even altrough the 
decree had been transferred for. execution 
‘to the Court of the Munsif at, Jangipur. 
In my opinion, however, this case is'governed 
by the principles which have been laid 
down by the Privy Council in Maharajah 
of Bobbili v. Narasarajupeda Baliara 
Simhulu Bahadur (1). In that case their 
Lordships of the Judicial Committee pointed 
out that after a decree had been transferred 
to another Court for execution, the proper 
Court to which a subsequent application for 
execution should be made was the trans- 
feree Court, as that was the Court whose 
duty it then was to execute the decree 
go far as it could be executed by that 
Court. Itis quite clear from the facts of 
‘the case now before me that on January 3], 
1936, the decree was actually pending for 
execution in the Ovurt of the Munsif at 
Jangipur and it was in that Oourt that 
any further application for execution 
should have been filed. It was pot until 
March 2, 1936, that the execation case was 
-re-transferred by the Tangipur Court to the 
Rampurhat. Court The learned Advocate 
for the petitioners contends that this date, 
namely March 2,1936, should be taken as 
the date of a final order passed On an appli- 
‘cation for execution within the meaning of 
Art. 182 (5), Lim, Act, and that if this 
contention is accepted, he argues that the 
present application for execution would 

e in time. In my opinion, however, it 
cannot be said that any final order with 
reference to the application for execution 
‘was passed on March 2, 71936. All that 
happened on this date was that the Jangi- 
pur Oourt re-transferred the execution pro» 
ceedings to the Rampurhat Oourt and these 
particular prcceedings remained in the 
same condition as they were, when they 
were transferred tothé Jangipur Oourt on 
‘February i, 1933.. It certainly cannot bé 
aaid therefore tbat any final crder was 
‘passed on March 2, 1936, with reference to 
~ (D 48-1 A 238; 38 Ind, Oas. 682; A IR 1916P0 
16: 39 M 640; 31 ML J 300; 18 Bom. L R 909; 14 
A’L J MB; SO ML T 41884 O L J418; 4 LW 
558; (1916) 2 M W N 541; 21.0 WN 163;1PL W 
26(P 0). ` - 


t 
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these proceedings. To my mind, it is 
quite clear thatthe application for execu- 
tion, which was filed on January 31, 1936, was 
not made to a proper Court within the 
meaning of Art 182(5), Lim. Act. It follows, 
therefore, that this case has been rightly 
decided by the Court below. The appeal is, 
therefore, dismissed. This application for 
revision is, therefore, rejected. I make no 
order with regard to costs. Peay 
o D. Application rejected. 
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, MADRAS HIGH COURT 
E -~ Appeal No, 165 of 1934 
be £ August 22, 1933 
KA © Born, J. Í 
~ MUNICIPAL COUNCIL, TANJORE— 
APPELLANT 4 
versus 
SUNDARESAN—Rzspowpant. 
. Limitation Act (IX of 1908, Beh, I, Art. 182— 
Failure to represent execution petition returned for 
rectification, whether extends limitation, 

It is not permissible for a deoree-holder to 
tend the period of limitation by simply failing to 
represent an execution petition returned for recti- 
fication. The proper way todeal with such a peti- 
tion as that is to treat it as not having come into 
existence at all : 

A. against the order of the District Court, 
West Tanjore, dated June 29, 1834. > 


Mr. K.P. Ramakrishna Iyer, for the Ap- 
pellant. 


Judgment —The lower Courts are in my 
Opinion right. It is not in my judgment 
permissible for a decree-holder to extend 
the period of limitation by simply failing to 
represent an execution petition returned 
for rectification. The proper way to deal 
with such a petition as that is to treat it as 
not having come int» existence at all. 

In this case the Municipal Council have 
ing presented an execution petition on 
August 19, 1929, which was returned for 
some defect, waited till August 14, 1932, and 
then filed a new execution petition, Ale 
legation ‚was made that “the execution 
petition of 1929 had been “lost,” but there 
‘was no, pretence that the.execution. petition.of 
‘1932 was a revival or continuation of-it.. In 
‘fact, the execution petition’ of 1932 was not a 
yevival, or continuation of. the execution 
petition of 1929; it was a new petition altos 

ether, Now I do not think that -Municipal 
Ovuncils should be encouraged to indulgé 
in such dilatoriness and neglect, as has been 
shown by the plaintiff Council in this case; 
‘The decree was passed in 1922 and it ought 
to have been executed long ago. The first 


ex- 


AN 


-being set aside. 
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execution petition was” in- 1924 and there 
were properties brought to sale but for 
some reason the sale was not held. The 
next petition was filed in . December 1927 
and that was.returned and finally dismissed: 
as “not pressed,” Then came the petition 
of August 1929 and after that, full three 
years were: allowed to pass, with nothing 
done. In such. circumstances, the .learned 
District Munsif would, in my- opinion, have 
been liable to grave censure if he had used 
any. discretion he possessed in favour. of 
the Council. This appeal- is accordingly 
dismissed. There will be no costs as th 
Tespondentdces not appear. `, A 
‘Ne, Appeal dismissed. 
CALCUTTA HIGH COURT 
Civil Rule No. 220 of 1939 
March 17, 1939 
: Esatey, J. 
- PULIN CHANL RA CHATTAPADHYA— 

. PLAINTIgF—PRETITIONER z 
as : 1e73Sus 
KHETRA MOHAN GHOSE—DgpegEnvant— 

OPPORITA PARTY, . 
. Provincial Small Cause Couris Act (IX of 
1887), 5 17— Purpose of security. 

It is clear from the language of s. 17, Provincial 
Small Cause Courts Act, that the purpose for which 
security has to be furnished is to ensure the per- 
-formance of the ex parte decree in case that decree 
is not set aside. The security to be furnished is 
not for the performance of the ultimate decree that 


might be ed in the event ofthe ex parte decree 
5 Pa 178 Ind, Cas, 181 (1), relied on, 


Mr. Phanibhusan Chakravarty, for the 
Petitioner. i a ae 
. Dr, Paland Mr. Panchanan Pal, for tke 
Opposite Party. : 

Order.—From the record in this case it 
appears that the Oourt accepted as suffi- 
cient security under 8. 17, Provincial Small 


.Oause Courts Act,; some property which 


was under attachment. It is urged on be- 
half of the petitioner that security such as 
this could not be regarded as: security for 
the performance of the decree because with 
the setting aside of the ex parte decree, the 
attachment would.come to an end. It ap- 
pears, however, frem ile clear language of 
8. 17, Provincial Small Oause Courts Act, 


, that the purpose for. which security has to 


be {furnished is to ensure the performance 


- of the ex parte decree in case that decree is 


not.set aside, 1 donot think it is possible 
to hold from the language of the section 
that. it was the intention of the Legislature 
that the security to be furnished was for 
the performance of the ultimate decree that 


- might be passed in the. event of the ex 


parte decree being set aside. This was the 


BMPBROR v. LAWI MANDAN (BOIL) 


abetted. Section 115 is not co 


.the punishment of such 


_abetment, of the 


:pections, but shoul 
--gection which imposes the higher penalty. 
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view which was accepted by the Bombay 
High Court in Maganlal Pitambar Das v. 
Dahyabhai: Chhaganlal (1), and in my 
opinion the intérpretation placed ons. 17, 
Provincial Small Oauée Oourts- Act, in that 
case is ‘correct. Having regard to the con- 
siderations - mentioned sbove, ‘this Rule 
must be discharged with-costs. The hesr- 
ing»fee is assessed ‘at’one "gold mohur. 
E De te KAKEN, Rule discharged. 
(1). AIR 1938 Bom, 448;178 Ind. Oas. 181; 40 Bom, 
L R 898.11 R B-48, FP 6 O L 
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- -; BOMBAY HIGH COURT . 
Criminal Sessions Case No. 10 of 1939 - 
2 oD July. 20, 1939 < 
z .- LORUBR, J. a 
EMPEROR—PROBEOÙTOR 
4.4 versus 
LAVJI MANDAN—Acovaerp 

Penal Oode (Act XLV of 1860), as. 115, 117, 109— 
Accused abatiing commission of murder .by public— 
Whether should be sentenced under s. 115 ors, 117 
—uch murder committed—Appropriate section of 
such offence iss. 109—Criminal trral—Sentence— 
Offence- punishable under two different sections of 
‘Penal Code—Punishment should be under seciton 
imposing higher penalty. 

Abetment has a reference both to the peison or per- 
“sons abettéd, and to the offence or offences the commis- 
sion of which is abetted. Section 117, I. P. O., deals 
with the former whatever be the nature of the 
offence abetted, while 8.115 deals with the latter, 
without having regard to the poen or persons 

ned to the abetment 
-of a single person ora specified individual or indi- 
viduals, and: covers the case of the abetment of a 
‘lass of persons algo, It does not apply only if 
“no express provision .is made by this Oode for 
abetment.” The words 
“such abetment " evidently refer ta the abetment 
of the offence specified in the aection itself, namely 
an offence punishable with death or transportation 


for life,“and only ss. 121 and 131, provide for 


whe punishment of the abetment of such offences. 


There is no express provision in tha Gode for the 
punishment of the abetment of murder. Hence, the 
O ion of murder, whether bya 
single individual or by a class of persons exocecd- 
ing ten, falls under-s. 116.” In the -latter cage, it 
wmay~fall--under 8: 117 -also, but as a. 117 prescribes 
a lesser punishment, s. 119 isthe more appropriate 
provision for such an offence, 146 Ind. Oas 2323 (1), 
not followed, 141 Ind. Oas, 578 (8), relied on. 

- Obiter.—If a person abete the commission of murder 


-by-the public, and murder is committed in- con- 


sequence of the abetmeut, it cannot be said that 
the offence does not fall under 6, 117, but the 
appropriate section for such an offence would be 
B, 109 4 


Where a person is found guilty ofa criminal act 
which is punishable under two different sections of 
the I. P.O.: he may be convicted under both the 
be punished only under that 


- Messrs. S. D. Vimadalal and N. K, Pe- 
ttigara (Public Prosecutor), for the Crown, 
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My, K. H. E. Tarapore, for the Accused. 


Judgment.—The offence said to have 
been committed by the accused consists in. 
his publication of the cover page of his 
periodical called Garjana, containing an. 
exhortation to the “Hindu society’ that a 
“human beast” like the complainant “ought 
to be done to death like a dog.” The ques- 
tion is whether this instigation of the Hindu 
public to murder the complainant: falls 
under s. 115, I. P. O. Admittedly, -it 
falls under 6. 117, which prescribes punish- 
ment for abetting the commiesion of an 
offence by the public generally, or by any 
number or cla:s of persons exceeding ten. 
Section 115 runs as follows: 

“Whoever abets the commission of an offence 
punishable with death or transportation for life 
- shall, if that offence be not committed in conse- 
quence of the abetment, and no express provision 
is made by this Oode for the punishment of such 
abetment, be punished with imprisonment of either 
description for a term which may extend to seven 
years, and shall also be liable to fine.” 


It is contended that this section applies 
only if no express provision is made by the 
Code for the punishment of abetment, and 
since the abetment of the commission of an 
offence by a class of persons exceeding ten 
is punishable under s. 117, s. 115 cannot 
apply. ‘This contention finds support in the 
ruling ofthe La.ore High Court in Santa 
Singh v. Emperor (1). In that case, 
Bhide, J. (sitting alone) held that ifs, 117 

_applied, the offence would not fall under 
s. 115; but he observed (p. 660*) ; 

“In the present instance, the speech was addressed 
to a large audience, and in this aspect of the ques- 
tion; it might be said thats. 117, L. P. O., is more 
appropriate. No direct authority is cited and the 
point is perhaps not free from doubt.” 

lt seems-that-the raling of the Calcutta 
High Oourt in. Emperor vy, Dwarkanath 
Goswami (2), which had then. been recently 
published in Emperor v. Dwarkanath 
Goswami (2), was not brought to his notice. 
That ruling is of a Division Bench and is 
just the opposite of the view taken by 

him, . There Jack and Ghose, JJ. held that 
the words “express provision” in s, 115 
referred to sections (like ss, 121 and 131) in 
which specific cases of abetment of offences 
punishable with death or transportation for 
life were „dealt with, and 6, 117 was-not an 
express provision for the abetment of such 


an offence. With respect, I prefer io agree 
(1) AIR 1933 Lah, 660; 146 Ind. Oas. 233; (1933; 
Or. Oas. 882; 34 Or. LI 1207; 6 R L 187 (1 


(2) 60 O 427; 141 Ind. Oas. 578; A I R 1933 Oal. 
47; (1933) Or. Oas, 61: 34 Or, L J 164; 37 O W N 91; 
Ind. Rul. (1983) Oal. 138, 
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with this view, Abetment has a reference 
both to the person or persons abetted, and 
to tke offence or offences the commission. 
of-which is abetted. Section 117 deals with 
the former whatever be the nature of the 
offence abetted, while s. 115 deals. with 
the latter, without having regard to the 
person or persons abetted. It is not disputed 
that s. 115 is not confined to the abetment 
of a single person ora specified individual 
or individuals, and covers the case of the 
abetment of a class of persons also. It does 
not apply only if ‘‘no express provision is 
made by this Code for the punishment of 
such abetment.” The words “such abetment” 
evidently refer.to the abetment of the offence 
specified in the section itself, namely an 
offence punishable with death or transpor- 
tation for life, and only s3. 121 and 131, 
I. P. O., provide for the pnnishment of the 
abetment of such offences. Thers is no 
express provision in the Oode for the punish= 
ment of the abetment of murder. Hence, 
the abetment of the commission of murder, 
whether by a single individual or by a class 
of persons exceeding ten, falls under s, 115. 
In the latter cage, it may fall under s. 117 
also, but as s. 117 prescribes a lesser 
punishment, s. 115 is the more appropriate 
provision for such an offence, Although 
both the sections be applicable, there cans 
not be separate sentences under the two 
sections for the same criminal act, and the 
conviction should properly be under that 
section which inflicts the higher punish- 
ment. , 
Seotion 116, L P, O., is similarly worded, 
and it applies where the offence abetted: is 
punishable with imprisonment. Ifa class 


- of persons exceeding ten be abetted to com- 


mit such an offence, s. 117 also would be 
applicable. If the offence abetted be theft, 


-and the offence is not committed in conse» 


quence of the abetment, the punishment 
under s. 116 would be only a quarter of 


4 


three years, that is to say, nine months, but ` 


under s, 117 it would be three years. Hence 
one who abets the public or 8 class of pere 
sons exceeding ten to commit theft, should 
be charged under s. 117 rather than. under 


8. 116. In other words, where a person is . 


found guilty of a criminal act which is 
punishable under two different sections of 
the I, P. O., be may be convicted under 
both the sections, but shoald be punished 


only under that section which imposes. the ` 


higher penalty. 
It may also be pointed ont that if a per- 


son abets the commission of murder by the ? 


X 
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public, and murder is committed in conse: . 


quence of the abetment, ib cannot be said 
that the offence does not fall under s. 117, 
1. P. O. But the appropriate section for 
such an offence would be s. 103, though it 
‘contains a similar proviso that the section 
would be applicable if no express provision 
is made by the Code for the punishment of 
such abetment, Similarly, if in consequence 
of such abetment, murder is attempted but 
only hurt is caused, the appropriate section 
would be para. 2 of s, 115. In the present 
case the accused is charged under ss. 115 
and 117 in the alternative, and if it be 
found prcved that ‘he abetted the Hindu 
Public to commit the murder of the come 


plainant, the appropriate section under . 


which he should be 
j I. P. 0. 
GB. Order accordingly. 


LAHORE HIGH COURT 
Oriminal Revision N ` 1440 of 1935 
November 23, 1938 
Din MonamMap, J. 
RAMPERSH \D—Oonviot —Paritionge 
versus 

`. DHANNA AND ANoTHBR—RB3PONDENTS 
Oriminal Procedure Code (Act V of 1898), a3. 530, 
561-A—Complaint under s. 420, Penal Code (Act XLV 
of 1861), disclosing offence under s. 477—Accused tried 
and acquitted under former section—Magistrate having 
no jurisdiction to try under a, 477, Penal Code (Act 
ing of 1860) —Proceedings, validity of—Fresh trial, 
necessity of. i R 
Where the fact disclosed in the complaint under 
s. 420 constitutes an offence under s. 477 and it is 
found that the Magistrate trying the case and acquitts 
ing the accused under the former section had no 
jurisdiction to the same under the latter section, 
the proceedings before him are void and the acc 
. should be re-tried under:the latter section but he 
should not be allowed to adduce fresh evidence so as 
to Allin gaps under s 561-A, Oriminal P, 0, 
_ Or, R. from an order of the Session Judge, 
Ambala, dated June 15, 1938. ` . 
. Mr. D. N. Aggarwal, for the Petitioner. 


conyictedis s. 115, 





< Mr.. Vishnu Datta, for Respondent 
No. 1. : 
Mr. Nazir Hussain, Assistant Legal 


Remembrancer, for the Orown, 
Order.—One Ram _  Pershad. lodged a 
complaint under s. 420, I, P. O. against 
- Dhanna and Sardara, The allegations 
made in the complaint were that the accus- 
ed owed the complainant certain amount 
of money, that on a false representation 
being made to the complainant that the 
accused wanted tosettle their uccount, the 
complainant was induced to produce his 
bahi and that when the bahi was opened 
‘for the inspection of the account, ihe 
accused tore away that part of the page of 
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. should not be allowed to 
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the bahi which bore their thumb-impres- 
sions and decamped. The trial Magistrate 
acquitted Sardara but convicted Dhanna 
under s, 420, I, P. O. and sentenced him 
rigorous imprisonment 
and a fine of Rs. 50. On appeal, the Sessions 
Judge acquilted Dhanna, too, He, however, 
very rightly remarked towardsthe end of 
his judgment thatthe fact disclcaed in 
the complaint constituted an offence under 
8,477 and not under s, 420, I. P.O. There- 
upon, Ram Pershad presented a petition 
to this Court urging that the acquittal of 
the accused was bad in law and that all 
proceedings taken before the trial Magis- 
trate were void inasmuch as he had no 
jurisdiction to iry the case. On going 
through the record I have come to the cone 
clusion that the petitioner's objection must 
prevail. The trial Magistrate was not 
competent to exercise any jurisdiction in 
the matter. The offence of destroying any 


- dcoument which isa valuable security is 
. punishable under s. 477, I. P. O. and this 


offence is under Sch, II to the Oriminal 
P. O. triable by a Court of Sessions only, 


“Section 530, Criminal P. O. enacts that if 
.any Magistrate not being empowered by 


law inthis behalf tries an offender, his 
proceedings shall be void. I have nooption 
therefore but to declare the trial to be 
illegal. 

Counsel for Dhanna argued that inasmuch 
as the Sessions Judge had come to a defic 
nite sonclugion on the merits that no 
offence was committed by the accused, even 
if the original trial was keld to be bad in 
law, no re-trial should be ordered. I agree 
Ba, far as Sardara is concerned as even tte 


_comalpainant has made no such allegation 
‘against him as would connect him with 


the offence and his re-trial in these girs 
cumstances would cause him unnecessary 
trouble and harassment. The case of Dhanna, 
however, is distinguishable and in his case 
the normal course must be followed. His 
acquittal proceeds on the finding recorded 
by the Sessions Judge and inasmuch as the 
trial is being held illegal, the finding will 
ipso facto vanish. 

Counsel has further urged that even if 
a re-trial is to be ordered, the complainant 
produce fresh 
evidence in the case as this would defeat 
the ends of justice. In my view, the Counsel 
is onfirm ground here. The object of the 
restrial is, 80 to say, to legalize the proceed- 
ings that have already taken place and not 
to give further opportunity to the come 
plainant to fill in the gaps. Under s. 561-A, 
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justice ‘and to prevent abuse of the process 
ofthe Oourt, I direct thatthe complainant 
‘should not be allowed, to lead any evidénce 
inthe case which had not been: adduced 
“before, I accordingly accept this petition, 
‘set aside the orders of tbe- trial Magistrate 
andthe Sessions Judge so far as Dhanna 
‘ia concerned, and send the cage to the Court 
‘of a Magistrate’ of the ' First Olass with en- 
-hanced powers under s, 30, Oriminal P. O, 
for disposal in accordance with law. a 

he ee -` Petition accepted. ° 


3 GALGUTTA HIGH COURT ` 
aes Civil Rule No. 994 of 1939 °~ 
4 F August 3, 1939 | 
a" - HENDERSON, J: 5) 
. Raja BARAT OHANDRA ROY 
“ OHAUDHURY BAHADUR— PrLAINTIpE— 
PETITIONER 
versus. ete a 
ARJUN MANDAL- Dargnpant—Opprosits 
Party ad 

- Bengal Tenancy Act (VIII of 1885), 48,187, 145— 
Gomasta, if can conduct zemindari cases—Right con- 
ferred by s. 187, whether restricted i 

If a gomasta who is an authorized agent appears, 
the suit cannot be dismissed for default. But a 
recognized agent has no right of sudience. There 
.is nothing in the Ben. Ten. Act which laya down that 
agents have a right of audience or a right to plead. 
The word ad bee s. 187, Ben. Ten, Act is far 
‘too restricted fo1 such a meaning to be attributed to 
it. All that s. 145 doesie to give slightly wider 
‘powers to natbs and gomastas than are given tore- 
cognized agents under the Oivil P. O, But they can- 
not plead and conduct cases. 28 Ind. Cas, 838 (1), 
followed. ed, re 

The right conferred by s. 187 is not an unrestricted 
right, and it would always be open to the Oourt to 
direct the plaintiff's appearance in person. ` 


0, Rule issued from the order ‘of the-First 
‘Court, Munsif of Maldab, dated June}, 1939. 

Dr. Radha Benode Pal and Bankim 
‘Chandra Banerji, for the Petitioner. ` 

Messrs. Nagendra Nath Ghose’ and 
-Shilendra Nath Mazumdar, for the ‘Amicus 





py 
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Curie. ` e 
-Order.—This is a Rule calling on the 
opposite party to show cause why’ the order 
of the Munsif rejecting the petitioner’s 
petition should not be set. aside. As the 
opposite party has managed to get the suit 
stayed by an application toa Debt Settle 
ment Board, he is no longer taking any 
- interest in the matter and has not appear- 
ed. Mr. Ghosh, however, argued the case 
against the Rule as amicus curie in order 
to put forward the point of view of the 
‘legal profession. The 
gamindar who has instituted several rent 
suits, His contention was that his gomasia, 
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therefore, with a view to secure the ends of 


petitioner is a ` 
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who was an authorized agent within the 
‘meaning of s. 145, ‘Ben. Ten. Act, was 
“entitled toconduct his cases in Court, Tha 


-treason he put forward was that he wished 


to Minimize the costs of litigation, and he 
‘proposed to- follow this procedure in his 
‘conduct of uncontested suits. The learned 
*Munsif pointed dut correctly, that it does 
‘not make the’ slightest difference whether 
“the suit is contested or not, If he is entitl- 
Jed to conduct his case in this way in 
fancontested suits, he his: equally entitled 
to do-so in contested suits. Dr. Pal 
appeared in support of the Rule, and puts 
‘forward the case, that there is something 
‘peculiar about rent suits which will entitle 
“the parties, perhaps I had better say plain- 
“tiffs, to conduct their cases in what would 
«otherwise be a highly irregular manner. I 
need not stress the disastrous effects which 
any such thing would have on the adminis- 
tration of justice. f 
The frst section relied upon is s. 187, 
Ben. Ten. Act. Under that section any 
appearance in Court required or otherwise 
authorized by the Act to'be made by a 
landlord, may- be made by an agent em- -~ 
powered in a particular manner, This 
provision ie obviously of ‘no help to the 
‘petitioner. .It-is quite true that, if an 
,authorized agent appears, the suit cannot 
‘be dismissed for default. It was, however, 
laid down in the clearest terms in Harchand 
‘Ray Gobordhon Das v.“B. N. Ry. Co. (1) 
that a recognized agent has no right, of 
audience. lt is perfectly true that that 
- decision is concerned with a case in-a Small 
Qause Oourt.. But “there is nothing in the 
‘Ben. Ten. Act. which lays down that agents 
have a right of audience. or a right to plead. 
‘The word “appearance” is far too restricted 
for such ‘a’ meaning to'be attributed to it. 
I agree with the view taken by the learned 
Munsif on this ‘point. This, however, would 
not, be sufficient to ‘dispose of the -peti- 
tioner’s claim. The “right ‘conferred by 
8, 187 is not an unrestricted right, and it 
would always be open to the Gourt to direct 
the plaintiff's appearance -in person. . The 
other section is 6. 145, -Al that this section 
does is to:give slightly wider powers to 
naibs and - gomastas than are given ‘to 
“recognized agents under the Oivil P.O. 
-For example, they may verify plead- 
ings without obtaining the permission of the 


Oourt. They certainly cannot plead and 
conduct cases. The Rule is discharged. . 
D. Rule discharged. - 


dee 190 W N 64; 28 Ind. Cas, 838; AT-R1916"OalL z 
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~- `- MADRAS HIGH COURT 
SA Special Bench 

-Oivil Miscellaneous Petition No, 3207 of 
j 1939 

i August 21, 1939 

Leaos, O. J., 

Tai f AYYANGAR, Jd. ' 

In re., an ADVOCATE Stauok orp TAB 
See Sy ngg ROLLS—PRATITIONER 

: Legal practitioner — Re admistion — Nume struck 


off from roilj for misappropriation — When can be 
re-admitied. 


Before the Court can re-admit an Advocate who 
as been struck off the rolls for Misappropriation, the 
Court must be fully satisfied.thathe has fully regain- 
ed his character and is fitted for re-admission into the 
ranks of an bonourable profession, Mere opinion is 
not sufficient The--Oourt requires solid facts and 
cogent reasons, not merely the opinions expressed by 
gentlemen who had given him certificates, Re- 
admission does not depend on the fact that he has 
been suspended or struck off the rolls for several 
years. Hecan only be re-admitted if hecan show 
that he has become worthy to act as an Advocate. 
In deciding such matters the Court has a duty to the 
public and where, an Advocate haz been guilty of 
misappropriation, it must be shown that there is no 
likelihood of such an offence being committed 
again. 
After considering all the facts, the Court thou 
it is not to readmit the Nan oo 
- O. Misc. P. to re-consider orders of the 
High Court, dated October 21; 1938. 
. Leach, ©. J.—The petitioner applies to 
be re-admitted as an Advocate of this Oourt: 
In August, 1930, he was suspended from 
practice for misappropriation of moneys 
belonging to a client. Un February 9, 1931, 
his name wasstruck off the rolls as ‘the 
result of further misappropriation of client's 
money, He was adjudicated. an- insolvent 
ọn-October 29, 1929. His. liabilities were 
Es. $0,000 andhe had no assets.: On April 
14, 1933, my learned brother, Mockett, J., 
granted him his discharge on the grounds 
that he would be condemned to insolvency 
„for life if it-were: not granted. Thé petr 
tionet had no prospects of being able to 
Pay anything to nis creditors and the 
discharge was unopposed.-.In 1933 the 
Petitioner applied tothe Court to review 
its order striking his name off the roll of 
Advocates, but the application was dismiss 
ed-on September z9, 1933, by a Full Bench 
composed of Beasley, C.J. and Sundaram 
Chetti and Stone, JJ. In support of that 
application the petitioner filed three 
certificates of character, two of them being 
signed by individual members of the 
Bar and the third being a joint certificate 
signed by 46members ofthe Bar. ‘the 
‘Bench refused the petition for two -rea 
Bons. The first was tnat the Oourt Te- 
quired before re-admitting & person to the 
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profession solid fasts and cogent reasons, 
not merely the opinions expressed by 
gentlemen who had- given the petitioner 
certificates, It was not ensugh tosay that 


. the petitioner was a fit and proper person 


for re-admission without stating the 
groundson which the opinion was based. 
The second reason was that the petitioner 
was stil] an insolvent. 

‘Lhe petitioner has now obtained his dis» 
charge, but the first’ groundofthe Full 
Bench for refusing to re-idmit the petitioner 
atill exists. The petitioner has filed three 
further certificates, but those do not carry 
the matter further. Since he was suspended 
from’ practice in 1930 the petitioner has 
had no employment. According to his 
statemcot in Court, he has throughout been 
Bapported by his daughter, Before the 
Ovurt could re-admit an.Advocate who has 
been struck off the rolls for mis-approprias 
tion the Court must be fully satiefied that 
the petitioner has fully regained his charac- 
ter and is fitted for re-eadmuission into the 
ranks of an honourable profession. Mere 
opinion ig not sufficient. Here there are 
no cogent reasons for the Court holding 
that the, pet.tioner has become fitted to be 
readmitted as an Advocate. He has not 
attempted toobtain any employment. In 
fact he has stated that he refused two 
offers of employment made to him. One 
offer was employment as manager of an 
estate and the other was employment in an 
insurance company. The re-admission of 
an Advocate who has been struck off the 
rolls for misappropriation does not depend 
on the fact that he has been suspended 
orstruck off the rolls for several years. 
Hé can only be re-admitted if he can show 
that he has become worthy to act as an 
Advocate. In deciding such matters the 
Court haga duty tothe public and where 
an Advocate has been guilty of misappro= 
Priation, it must be shown that there is no 
likelihood of such an offence being come 
mitted again. In view of the previous 
decision and the fact that the position is 
now the-same asit was then except that 
the petitioner has obtained his discharge, 
I consider that the Court wuld not be 
justified in allowing this petition, 

' Mockett, J.—I agree. 


Krishnaswaml Ayyangar, J.—I agree. 


“D. Petition dtemissed' 


418. 
_ NAGPUR HIGH COURT 
ol Revision Application No. 301 of 1933 
; -July 26, 1939 
Niyoot, J. 
. PITAMBAR RAMCHANDRA PALIYE 
-—DERENDANT — APPLIOANT 
ve1818 
. SAHEB CHAND HARAKCHAND 
SHOP—OpposiT& Party 
0. P. Debt Conciliation Act (II of 1933), Rules 
i under—Rr. 18, 47, s. 8—R. 18, tf cures illegality 
occurring under r. 41—Due notice to minor ‘creditor 
and .guardian— Board and debtor failing to appoint 
proper guardtan— Proceedings held null and void, 

Hule 18 made under O. P. Debt Conciliation Act 
does not cure illegality occurring under r. 47 but 
deals with a notice sentin an irregular form, 

: Where after due notice to minor creditor and his 
guardian the Board and the debtor failed to have 
a pr guardian appointed, the proceedings are 
initially illegal and ıf this has resulted in failure to 

submit a statement of debt due to minor, the minor 
is gravely prejudiced. In sacha case the minor is 
entitled to a declaration in Civil Oourt that the 
proceedings are null and void. 


0. R. App. for rivision of the decree of 
the Court of Small Causes, Nagpur, dated 
NEDHI 15, 1938. 


ee B. Pendharkar, for the Applic- 
“nar. B, R. Mandlekar, for the Opposite 
Party. 


| Order.—This is an application to revise 
the judgment of the Judge of the Small 
Gause Oourt, Nagpur, in Civil Buit No, 125 
of 1937, decided on February 15, 1938. 

The non-applicant Saheb Chand Harak- 
chand Shop represented by the proprietors 
Kasturchand and Kapurchand, both minors, 
filed the suit out of which this application 
arises to recover a debt due on an instal- 
ment bond, dated June - 16, 1933, for 
Rs. 487 executed by the defendant i in favour 
of the shop (Sehebchand Harakchand) then 
represented by the proprietor Premchand 
Punamchand, the father of the plaintiffs, 
‘Prior tothe suit there were proceedings 
before tha Debt Conciliation Board initiate 
ed by the defendant for settlement of his 
debt. . The plaintif was described there by 
the name of the shop Sahebchand Harak- 
chand as ‘being represented by the owner 
Kasturchand Premchand who was shown 
asj a major. Notice was issued by the 
Board in the name of Sahebchand Harak- 
chand, proprali Kasturchand Premchand. 
'Althoug Łremchand had died and his 
sons Kasturchand and Kapurchand were 
minors, no guardian was appointed to repre- 
sent the minors. The notice issued in the 
name of the shop as above was received 
by Hemkaran who was one of the agents 
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appointed under a power-of- attorney exe- 
cuted by the minors' mother. It ia not 
known whether Hemkaran was present ‘at 
the proceedings before the Board but from 
the fact that a noteis made in the order 
sheet as to the presence of all the, credi- 
tors, it may be presumed that somebody 
on behalf of the shop Sahebchand Harake 
chand was present at the proceedings, 
The plaintiff's mother died during the 
pendency of the prceceedings. That was 
on November 2, 1936, That fact was 
apparently brought to the notice of the 
Debt Conciliation Board, but no attempt 
was madeto appoint a guardian for: the 
minors. It appears one Panmal became the 
natural guardian, No notice was sent-to 
Paomal or to anybody else on behalf: of 
the minors. According to s. 8 (1) ‘of the 
Debt Oonciliation Act, statement of debt 
owed by the minors ought to have been 
submitted tothe Board but that was not 
done with the result that the Board 
declared that the debt owed to the shop of 
Sahebchand Harakchand was discharg- 
ed 


In view of tkat order the 
contended that the suit was not maine 
tainable. The lower Court overruled the 
contention on the ground that the minor had 
not been served in accordance with law 
and that the proceedings before the Board 
were null and void. It therefore passed a 
decree in plaintiff's favour, 

On behalf of the applicant it is urged 
that although there has been irregularity, 
that was only technical and that it did not 
prejudice che minors’ interest in any way. 
Reliance is placed on O. XXX, r. 10, Civil 
P. O., 8. 99, Civil P. O. and r. 180f the 
rules framed under the O P. Debt Ooncilia= 
tion Act, 1933. It is true that the agents 
appointed by the minors’ motber were 
fully aware of the proceedings before the 
Debt Conciliation Board asis clear from 
a telegram, Ex D-5,and the letter dated 
May 31, 1936. There was, however, an 
irregularity in not issuing notice- to- the 
minor Kasturchand whose name was mene 
tioned as the proprietor of the shop Sahehb- 
chand Harakchand, He was there dese 
cribed as amajor and his brother Kapar- 
chand was not impleaded at all. Under 
T. 47 of the rules framed under the O: P: 
Debt Conciliation Act, 1933, the Board and 
the debtor were bound to follow the- pro 
cedure. laid down in O. XXXII, Civil P, C., 
1968, They have ignored that rule 
altogether. Rule 18 of those rules only 


defendant 


‘deals with- a notice sent in an irregular 
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_ form but doesnot cure the illegality, occur= justice would ba served better by exacting 
, ring under r. 17. Under O. XXXII, r. 3, a stricter standard of procedure before 
_it was incambenton the debtor first to the Board as the lower Oourt has done 
have a proper guurdian appointed after than otherwise, This will not mean any 
due notice to the minor and to theguardian injustice to the debtor as it is open to 
The proceedings were initially illegal as him even now to move the Board, if in 
this important step to secure the minors’ existence, ort? move_ its successor for 
representation in the proceedings was settlement ofthe debt, The fact that a 
not taken. Even on the death of the decree has been passed does not impair 
minors’ mother no step was taken to hive his right to have the debt settled. | 
a fresh guardian appointed. In short, Tae application is dismissei with costs, 
the parties who were intended to be affect- Oounsel’s foes Rs. 20. eons 
“ed by the proceedings of the Debt Oonci- D. Application dismissed. 
liation Board were not properly brought - 
before the Board. The fact that Hem- 





karan appeared ia the Court is non szquitur 

as he happened also to be one of the eredi- Ori MADRAS AOT OORE. and 
_tors and had notice to appear before the aoe Petition No. 209 of 1939 
Board. It is not clear from the record a ril 96 1939 
pane Hemkaran appeared on his ee ekan wn Rao. J 

ehalf or on behalf of the minors. Even tae 

if he had appeared in the latter capacity, it PUBLIO TROPE ETA MADRAS— 
was imperatıwe on him to submit a state- varus 

ment of debt dueto the minors and his M. 8. MENOKI—Aoovasp 


i failure to do BO has resulted in Brave Pre=`  Oriminal trial—Evidence— Privileged communica- 
judice to the minors’ interest in that the tion—Letters written by accused to another accused, 
debt due to them was declared to be dıs- ir possession of ak kayan SW hethar pa aa 
charged. The proceedings beforethe Board communication under s. ; nce Act o 
were soirregular as to entitle the winors “ i a aa aa) 

‘to a declaration in Oivil Oourt that the Act (Tof 1872), whether exempted under s. 94 (3). 

: Proceedings were null and void and in- Letters written by to another accused 


_Operative to affect their interest. Oon- - alleged to be in possession of latter's lawyer are 
: not prima facie privileged communications by 


‘Bsequently the lower Oourt was right in d to his lawyer under 6, 126, Evi. Aot 
holding that the order discharging the “Daane 3 of 591 Oriminal P. O., does not exempt 
: plaintiffs’ debt made by the Debt Oonci- documents protected under s. 126, Evi. Aot, and 


liation B i il. . the production of such documents is incumbent 
lation Board was void and of no avail < under s, 168, Evi. Act, notwithstanding any 


“The Oivil Court has under 8. 8 (2) power tipi A i 
to revive thə debt which has been illegally ae bert oF i Oca, Nal Opie 
declared by the Debt Oonciliation Board Or. R. Oase and P. to revise the order of 
„to have been discharged. the Sub-Divisional Magistrate, Vizagapatam, 
.- I may add that this is particularly a dated February 10, 1939. 

‘Case in which the Civil Oourt cannot Mr. Kasturi Seshagiri Rao, for the 
-overlook serious irregularities in the pro- Accused. 

cedure of the Debt Conciliation Board on the Order.—The application was for issue 
ground that they were of a technical charac- of summons to the lawyer for accused 
„ter. If the irregularity is condoned in this No. 6 under s. 94, Uriminal P. O., to 
case, the minors’ debt would be wiped off produce certain letters written by accused 
and that would result in great injustice to -No. 1 to accused No. 6, alleged to be in hig 
-thém. , On the other hand to take serious possession and prima facie those letters are 
-hotice of these irregularities and regard not privileged communications by accused 
„them as invalidating, the order of the No. 6 to hislawyer under s. 126, Evi. Act. 
Debt Oonciliation Board would indace a Farther, as held in Gang: Ram v. Habib 
‘Bensé of responsibility in the mind not Ullah (1), cl. 3 of s. 94, Criminal P. O.,.does 
„only of the ‘parties but also the Board not exempt documents protected under 
when the minors are arrayed as parties g. 126, Evi. Act, and the production of 
before it. Rule 47 lays the responsibility such documents is incumbent under s. 162, 
“of securing the due representation of minor Evi. Act, notwithstanding any objection 
parties on the Board as well, Weighing (1) 58 A 364: 159 Ind, Oas, 534; A I R 1936 Alle 
the considerations advanced on either side, 913; (1935) Or, Oas, 233; 37 Or, L J 113; (1035) A 
“there is no doubt that the interests of LJ 1176;1935 ALR 1140 8RA 458, 
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z+which there may be to the production or” to 
** admiseibility. The validity of the objection 

has to ke decided by the Oourt after 
7 producticn and the dirmisgel of the applica- 
1 tion for issue cf bum mons fer production 
tof the leiters'is unsustainable, The order 
““ of dismissal] is therefore set aside and tke 
“ Magistrate is directed to issue the summons 
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have been divided, the plaintiff was 
under Act XVIII of 1937, entitled to have 
this ore quarter share, The written state- 
ment pleaded that 

“Act XVIII of 1937 wag in no way valid and enforce- 
able. It had not been validly passed by the Legis- 


lature The Govt. or the Legislature had no power 
to enforce such an Act,” 


“undere, $4, Criminal P. O., for preduction 
of the letters and deal with the documents 
acecrding to law when prcduced, 


N.-D, Order set aside, 


———— 


ALLAHABAD HIGH COURT 
First Appeal No. 255 of 1938 
August 9, 193: 

BENNET AND Verna, JJ. 

Mest. JANAK DULARI—Piaintipp— 
APPELLANT 

> TeETSus 
SKI GOPAL AND 0THERS— DRFENDANTE— 


RESPONDENTS 
' Government of India Act, 1835, (25 & 26 Geo. V. 
Oh, 42), 33,317 (1), 821, Sch. IX—S. 317 GQ) and 
IX provide that provisions of Part VI, Govern- 
, ment of India Act 1919, (9 & 10 Geo, 
should continue to have efecti Hindu 
_ Right to Properiy Act (XVIII of 1937), is therefore 
; valid—Enactment, when becomes an Act. 

Bection 317 (1) and Sch 1X, Govt. of India Act, 
1935, provide that the provisions of Part VI, Govt, 
of India Act 1919,.in regard to the Indian Legis- 
lature should: continue to have effect notwithstand- 
ing the repeal of that Act by the Govt. of India 
Act of 1935, Hence Hindu Women’s Right to Proper- 
ty Act is perfectly a valid Act although paseed 

, by, the Legislature before the Govt. of dia Act 
came into force and assented to by the Governor- 
General after ite coming into force. 

According to the provisions of s. 68, Govt. of 
India Act of 1919, which appear continued in Boh, 1X, 
Govt of India Act, 1935, the enactment is a Bill 
when passed by the Indian Legislature but does 
not become an Act until the:assent is given by the 
Governor-General. 

F. A. from the decision of the Civil 

- Judge, Bareilly, dated August lr, 1938; 


Messrs. P. L, Banerji and S.N. Katju, 
` for:the Appellant. 


Dr. S. N. Sen and Mr. G. S. Pathak, for 
the Respondents. 3 


Women's 


Bennet, J.—This is a first appeal by Mst. 
Janak Dulari, ite plaintiff, whose suit has 
‘been dismissed cn a preliminary issue of 
law, Musammat Janek Dulari claimed that 
-Bhe was entitled to one quarter share of the 
-family property which had been held by 
cher husband who died on July 26, 1937, 
. She claimed this alternatively, either on the 
yi SI that her husband died pceseseed of 
-this one quarter shure as his ceparate pro. 
perty, or that, ifthe family was not proved 


Y, Ch. 101) - 


For some reason not stated no issue was 
framed on the question of whether the 
husband of the plaintiff died joint or sepa- 
Tate, An issve was framed, No, 1: 

“Whether the Act XVIII of 1937 was not validly 
passed by the Legislature and is unenforceable and 
not binding upon defendants Noe. 1, 2 and 4,” 


In the Oourt below the plaintiff 
apparently ielied on s. 292, Govt. of 
India Act, 1935, as applying to this 


Act. The Hindu Women’s Right to Proe 
perty Act (Act XVIII of 1937), It was 
pointed out on behalf of the defendante 
that Act XVIII of 1937 was passed by the 
Indian Legielature before April 1, 1%37, 
the date on which Part II, Govt. of India 
Act of 1935 came into force, and that the 
assent of the Governor-General was given 
to this Bill on-April 14, 1937, after April 
1, 1937. It was therefore argued for the 
defence that this Act was not alaw in force 
immediately before the commencement of 
Part III, Govt. of India Act’ and'therefore 
that 8. 292 did not apply to, Act ‘XVII 
of 1937. The Oourt below accepted this 
argument and held that Act XVIII of 1937 
was not valid and therefore dismissed the 
suit of the plaintiff. In this first appeal 
Mr. Banerji for the appellant has not 
based bis argument on s. 292, Govt. of 
India Act, 1935, but be has based it on the 
provisions of 8. 317 of that Act and Sch. IX 
to that Act. There is only a brief mention 
in the judgment of the Oourt below; 
“Nor does 8. 317 tooof the Govt. of India 
Act, 1935, help her in any way,” and there 
is no mention at all of Sch, IX of that Act, 
Therefore the point now raised has not been 
considered by the Gourt below. Underthe 
Govt. of India Act, 1919, Part VI, s. 63 
onwards dealt with Indian legislation and 
the powers of the Indian Legislature, It is 
forthe defence to show that those powers 
have terminated and that the Legislature 
did not have power to pass this Act XVIII 
of 1937, It is true that s. 321, Govt. of 
India Act, 1935, states that the Govt. of 
India Act siail be repealed to the extent 
specified in col. 3 of Sch. X and that Sch, X 
does provide for the repeal of ‘the Aét 
including Part VI, But there is another 
section of tLe Govt, of India Act of 1935, 
8, 317, which provides of follows; ` 
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.“(1) The, provisions, of the Govt. of India Act set 
out, with amendments, consequential on the pro- 
visions of this Act, in Sch. ix to this Act (being 

| certain of the provisions of that Act relating to the 

Governor-General, the Oommander-in-Ohief, the 
Governor-General’s Executive Council and the 
Indian Legislature and provisions supplemental to 
those provisions) shall, subject to those amendments, 
continue to have effect notwithstanding the repeal 
ofthat Act by this Act: ; 

Provided that nothing in the said provisions‘shall 


„affect the provisions of the last but one preceding 
section.” 


“Behedule IX to which reference is made 
in 8, 317 (1), sets out the provisions for the 
Indian -Legislature contained in a. 63 on- 
wards of the Govt. of India Act of 1919. 
_Apparently, the section and Sch IX provide 
that the provisions of Part VI, Govt. of India 
Act, 1919, in regard to the Indian 
:Legislature should continue to have effect 
notwithstanding the repeal of that Act by 
the Govt. of India Act of 1935, We are unable 
toread any other meaning into these pro- 
Visions. The language is particularly clear 
“and not open to any doubt whatever in our 
opinion, and we cannot conceive that, 
“Parliament in enacting s, 317 and Sch. IX, 
Govt. of India Act of 1935, could have used 
language that could be more olear and 
definite. Dr, Sen forthe respondents has, 
however, advanced the argument. that the 
Act XVIII of 1937 was passed as a Bill by 
the Legislature before April 1, 1937, when 
‘the new Govt, of India Act, Part IIÍ came 
into force, and the assent of the Governor- 
“General was given on April 14, 1637, after 
the new Govt. of India Act came into force. 
‘He argues therefore that a, 317 and Sch. IX: 
cannot apply to Act XVIII of 1337. We 
‘asked him to explain what there was in the 
wording of 8. 317 and Sch. IX which would 
not apply to the present case of Act XVIII 
of 1937 and he was quite unable to specify 
any wording in s. 317 or Sch. IX which 
‘would not apply. We may note thatthe 
’ provisions in regard to Federal Legislature, 
are contained in Part IlL, Govt, of India 
‘Act, 1935, and these provisions have not 
yet come into fcree as there has not yet 
‘been any proclamation bringing them 
into force unders. 320, sub-s, (1). There- 
fore no ‘Federal legislation bas as yet been 
‘brought into force as part of the law of 
India and under the provisions of the 
Govt, of India Act,*s,317 and Sch. IX the 
law in regard to the Indian Legislature 
contained im the Govt, of India Act, 1919, 
has all along continued to be the law for 
British Indie. It was natural that the 
framers.of the Act should provide for such 
a course as it wąs not intended to bring 
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Part Il of the Act into force until a ptoclama- 
tion was made under s. 320. It appéars to 
us that the provisions made ins, 317 and 
Sch. IX are intended to continue the vali- 
dity of the functions of the Indian Legise 
lature Dr. Sen has not been able to show 
cthat there is any defect in the wording of 
8, 317 or in Sch. IX which fails to carry out 
that obvious intention. < 
Some reference was made to the question 
of whethsr this enactment, Act XVIII 
-of 1937, was an Act when passed by the 
Legislature and before assent, The pro 
. Visions of s, 63, Govt, of India Actof 1919, 
which appear continued in Sch, IX, Govt. 
of India Act, 1935, are quite clear and the 
‘enactment is a Bill -when passéd by the 
Indian Legislature but does not become an 
` Act until the assent is given by the Gover- 
nor-General. For these reasons ‘we ‘hold 
that the Act- XVIII of 1937 isa perfectly 
Walid Act and that the plaintiff ie entitled 
to rely on it in the present case as a perfect- 
ly valid Act. We therefore allow this first 
appeal and we reverse the finding of the 
Oourt below on Issue No. 1, and as the 
Court below has not disposed of the remains 
-ing issues, we remand this suit for disposal 
.by the Oourt below, on the remaining 
issues. As this plea of invalidity was taken 
by defendants Nos. 1, 2.and 3, we direct 
that they shall pay the costs of this appeal 
to the plain‘iff-appellant, Dr. Sen for the 
„respondents asked that this Bench should 
certify that the case involved a substantial 
question oflaw as to the interpretation of 
the Govt. of India Act’ or orders in Council 
made thereunder in accordance with the 
provisions of 8. 205 (1) for such certificates. 
As Dr. Sen has failed to show us any 
justification in s. 317 or Sch. IX for the 
argument which ‘he put forward, we cannot 
say that this question wus a substantial 
question of law and therefore we regret 
that we cannot grant the respondents the 
certificate under s. 205 (1). 
B. Appeal allowed, 


MADRAS HIGH COURT . 
Oivil Revision Petition No. 463 of 1937 
July 29, 1938 : 
i ` Bugy, J. | 
GOORU NARAYANA AND ANOTHRR— 
; ` PETITIONERS 
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i =. é6rsug i ROR 
VAIKUNTAM OHINNA LAKSHMAYYA— 
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Civil Procedure Qode (Act V of. 1908), 0. KIK, ri), 
Agilanet W hon. amd upon. ’ 
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_ _Affidavits cannot properly be acted upon unless both 
“parties agres to have them treated as evidence. 
> OR. P. to revise order of the District 
„Court, Bellary, dated March 12, 1987. 
Facts.—The petitioner filed an applica- 
. tion in the lower Court for leave to sue in 
‘forma pauperis and the respondent coze 
: tested the applicaticn and stated that the 
petitioner was not a pauper and in support 
-of that contention filed affidavits from two 
villagers ‘stating that the .petitioner had 
-Yaised' crops in the previous yeara of con- 
‘siderable value The petitioner wanted the 
villagers to be summoned and examined and 
“objected to the affidavits being received as 
- evidence. .The District Judge overruled the 
. contention of the petitioner and accepted 
the affidavits and dismissed the application 
for leave to sue in-forma pauperis. Against 
this order the present application for revi- 
sion was filed. : ; 


+: Mr. A. Gopalacharulu, for the Petis 
” tioners. 

The Government Pleader ard Mr. K. R. 
: Gupta, for the Respondent. 


, Order.—The learned District Judge 
‘ought, I think, to have summoned the wit- 
. nesses, since the petitioners objected to the 
“statements of the Reddi and the karnam. 
, Affidavits cannot properly be acted upon 
unless both parties agree to have them 
treated as evidence. The order will be set 
aside and the petition restored to file for 
_, disposal according to law as provided for 
Jin O. XXXII, Civil P.O. The costs of this 
Petition will abide and follow the result. 
Nep. Order set aside. 
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‘LAHORE HIGH COURT 
Second Appeal No, 1294 of 1938 
_ April 14, 1939 
vite. Buior, J, 

"" MANDIR GITA BHAWAN, SHIRI 
KURUKHSETRA JIRAN UDDHAR, 
KURU KHSETRA, tarcves LALA 
MANSA RAM-—Degenpant—APpPaLLan? 
rersus 
SADHU RAM, PLAINTIFP AND ANUTBER— 
ja DrrenpaNtT—Respon DENTS 

Custom (Punjab)— Alienation — Widow—Rever- 
sioner, however distant, whether competent to chal- 
hah ma Peas Incense 

x m 
1913), s. 1—Agriculural land Lona not u P 


agricultural purposes for over 20 years—L 
- aot agricultural, si TAa 


A retérsioner, however, distant would be : 
to challenge a widow's alienation, The exact e oe 
pf“ relationship is not material in a suit for. declara- 
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’ tion by reversfoner that a saleby a widow should > 
- not affect his reveraionary rights. - a 
According to Hindu ideas a pilgrimage to Gaya 
by a widow is for the spiritual benefit, of the hus- 
band and would constitute valid, necessity for aD ' 
“alienation by her. [p 48, col. 2] Dan AAT 
The expression “ agricultural land "in the Punjab 
Preemption Act has‘a technical meaning in | that 
' Act—the definition of the expression. being practi- 
cally the same. asin the Punjab Alienation.of Land 
“Act, According to that definition, the land, must 
have been used for agricultural purposes or, pur- 
poses subservient to agriculture, When the land 
was not 80 used for a period: of nesrly 20- years, 
but has been lying uncultivated “except for one Year, 
when there ‘was a garden on a portion of it, it 
cannot be held to fall within the said definition. >78 


Ind, Oas. 443 (1), referred to. 


S. A. from the decrée of the Senior Sub 
Judge, Karnal, dated June 8, 1938. |; 


for” the 


Mr, J aggan ‘Nath Aggarwal, 
Appellant. 

Messrs. V. N. Sethi and C, L. Aggarwal, 
for the Respondents. 


Judgment—The plaintiff sued in this 
case fora declaration that the sale of one- 
half, share in 4 bighas 4 biswas of land in 
mauza Dara Kalan, Tehsil Thanesar, . by 
Mst. Manohari, defendant No. 2 for Rs. 99 in 
favour of defendant No, 1 shall not affect 
his ‘reversionary rights. In the alternative 
he also sued for pre-emption of the property, 
The trial Court dismissed the suit.but on 
appeal the learned Senior Subordinate 
Judge has granted a decree for pre-emption 
“only on payment of Re. 99. Frem this 
decision a:second appeal has been preferr- 
ed by defendant No. 1 and cross-objections 
have been filed-on behalf of the plaintiff. 
So faras the claim for pre-emption is 
concerned, the plaintiff alleged that the 
landin suit was “agricultural land” within 
the meaning of the Punjab Pre-emption 
Act’ and in the alternative also sued ifor 
pre-emption on the footing that. the proe 
perty was in any case “village immovable” . 
or “urban immovable” property. Unfortu- 
nately no-distinct’ issues were framed on 
these points the only issue on the claim for 
pre-emption which was framed being 
“Has the plaintiff a preferential right’ to 
preempt ?” - However, evidence appears to 
have been led with regard to the different 
bases for the right of pre-emption as 
stated above The trial Oourt found that 
the land in dispute ‘was not agricultural 
(according to the judgment it appears that 
this was admitted before the trial Judge) 
and he held further that the land was urban 
immovable property and no custom of 
pre-emption with respect to such property 
had been proved. On appeal ‘the learned 
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Senior Subordinate Judge has held that it 
was admitted in the written statement that 
the land in ‘dispnte was “agricultural land” 
(arazi zarai) and therefore the plaintiff was 
entitled to succeed on that footing as he was 
a co-sharer along with defendant No. 2 
in the ssid land according to the entries 
in the revenue records. He accordingly 
decreed the claim for pre-emption though 
he upheld the trial Court’s dismissal of the 
claim as regards the declaration sought by 
tho plaintiff on the ground that the 
ae was without necessity and considera» 
ion ; 


Tt will be.convenient to deal. first with 
plaintiff's claim for a declaration which 
has been-dismissed by both the Courts, but 


with regard to which cross objections have, 


been filed by the plaintiff. The learned 
Judges of the Courts below have held that 


the plaintiff had failed to prove that he. 


was a reversioner of the vendor, Mst. 
Manohari. Thisis afinding of fact. But 
the learned Counsel for the plaintiff-respon- 
dent has urged that the learned Senior 
Subordinate Judge has failed to consider 
properly the legal effect of the admission 
of Mst. Manohari herself and the documen- 
tary evidence-in support of it. Musammat 
Manohari who was produced as a witness 
“for the plaintiff, bas admitted that her 
‘decessed husband was related to the adop- 
‘tive father of the plaintiff in &thor 10th 
‘degree. She has further admitted that hér 
- property is aleo joint with him. These ad- 
missions cf Mst. Manohari whois support- 
ing the defendants are sufficient prima facie 

_ proof of the relationship to shift the burden 
< tothe other side. It is true that Mat. 
--Manobari has not given a.complete pedigree 
- table but that'isno ground for rejecting 
- her-statement as regards the alleged 
“ relationship of which she may be expected 
-to have knowledge. Her statement in 
-Court receives further corroboration from 
~a previous statement made by her (which 
“was admitted) .as also bythe mutation 
` Ex. P-8. The learned Senior Subordinate 
- Judge has not referred to this evidence. I 
am therefore unable to agree with the find- 
-ing ofthe learned Senior Subordinate 
Judge as regards the relationship. of “the 
- plaintiff to Met. Manohari and hold it to be 
proved that he is her reversioner. The exact 
degree of relationship is not material. It 
"was conceded that a reversioner, however 
~ distant, would be competent to challenge a 
- widow’s alienation. I am, however, un- 
-- able to agree with the learned Senior Bub- 
‘ ordinate Judge's finding on the question 
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of necessity. Musammat Manòħari deposed. 
that she sold the land for Rs. $9 which- sui- 
was required for.e pilgrimage to Gaya. 
Her statement is supported by the state- 
ments of D.W. No. 2 and D. W- No. 6. 
It appears from -the evidence that she 
actually did go on pilgrimage to Gaya. 
Such a pilgrimage is, according to Hindu 
ideas, forihe spiritual benefit of the bus 
band and would constitute valid neces- 
sity for the alienaticn. The sum for ‘which 
the Jand was sold was not unreasonable for 
the object in view, It was urged that it was 
not proved that Mst. Manohari’s income was 
insufficient for the purpose. But all that 
is brought out in evidence is that she -has 


-an income of Rs. 50 per year from other 


property. This cannot be sufficient even for 
her food, much less for other requirements. 
Tt was said that she gets a share of the 
birt, butthis consists only of occasicual 
small presentsat the time of performance 
of religious ceremonies, etc. The widow 
herself cannot perform any priestly funce 
tions and there is nothing on the record to 
suggest that she has any substania) income 
from this source. Iam therefore of opinion 
that necessity for thesale has been proved. 

I shall now deal with the claim for pre- 
emption on the basis that the land in 
dispute was agricultural land. In para. 1 
of the plaint, it was merely stated that 
the land in dispute was the property of 
the plaintiff and defendant No. 2 and this 
is what was admitted by defendant No. 1. 
It is true that theland was described as 
arasi garai but this wasa general descrip- 
tion which was not used with reference 
to the provisions of the Punjab Pre-emption 
Act, Tbe expression “agricultural land" 
hasa technical meaning in that Act—the 
definition of the expression being practical- 
ly the same as in the Punjab Alienation of 
Land Act. I donot think the reply of de- 
fendant No. |) to para. 1 of the plaint be 
reasonably taken to be tantamount to an 
admission thatthe land in dispute was 
“agricultural land” in the same sense of the 
definition of that expression as.-given in 
the Punjab Pre-emption Act. In reply to 
the paragraph in the plaint in which the 
plaintiff claimed a right of pre-emption, 
defendant No. 1 denied the right and 
joined issue on the point, This shows 
clearly that defendant No. 1 did not intend 
to admit that the plaintiff had any right of 
preemption with respect to the property 
in sult on the groundof its being “agri- 
cultural land.” Apart from the above so-call- 
ed admission of defendant No. 1,-there is ng 
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other evidence worth the name on the 
record to prove that the property in dis- 
pute is agricultural land. The entries in 
the revenue records show that for nearly 
20 years the land had been lying uncultivat- 
ed except inthe year 192°-26 when there 
was agarden on a small portion of it. 
In view of these entriesin the revenue 
records, the oral evidence on the point 
cannot be -believed. J am therefore of 
opinion that the land in dispute cannot 
be held to be agricultural land within 
the meaning of the Pujab Pre-emp- 
tion Act; for, acccrding to that defini- 
tion, the land must have been ased for 
agricultural purposes or purposes subser- 
vient to agriculture. When the land was 
not so used for a period of nearly 20 years, 
it cannot’be held to fall within the said 
definition: cf. Gopimal v, Muhammad Yasin 
78 Ind. Oas, 443 (1). Tke learned Senior 
Subordinate Judge has, however, given: 
no finding. on the other questions arising 
with reference to the claim for pre-emption, 
namely, whether the land was village im- 
movable property or urban immovable pro- 
perty; and whether the plaintiff had proved 
that there was any custom of pre-emption 
in the locality where theland is situated 
in case the property was found to be urban 
immovable property. Similarly, Issues Nos, 
6 and’7 with respect to the question of 
Improvements and adverse possession, have 
been left undecided. 

.. The case will, therefore, have to be re- 
manded for re-decision after disposal of 
the following points, namely, 1. Is the 
land in dispute village immovable property 
and has.plaintiff a superior right of pre- 
emption with respect toit? 2. If not, is it 
urban immovable property ? 3. Does the 
custom of pre-emption obtain in the locality 
‘where the land in dispute is situated in 
case it is found to be urban immovable 
property ? -4. What improvements have 
been made by defendant No. 1 and at what 
„expense, and is he entitled to claim com- 
pensation forthe same? It was alleged 
on behalf ofthe appellant that the land 
-was already in possession of defendant 
.No. 1 foroyer 12 years and the Possession 
had been adverse. But there is no tangible 
evidence to prove thia and the very fact 
that a formal sale was effected in 1933 is 
think, sufficient to show that defendant 
No. 1 had not acquired any valid title 
prior to the sale. I accordingly remand the 
-case tc the learned Senirr "Subordinate 
.Judge for re-decision after disposing of 

(1) 18 Ind, Cas, 443; A IR 1924 Lah. 657, 
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the above points. Oosta will follow final - 

decision. Parties are directed to appear’ 

before the learned Subordinate Judge on: 

May 1, 1939. z a. 
D. Case remanded, 


CALCUTTA HIGH COURT .. 
Civil Rule No. 1556 of 1938 - 

March 17, 1939 ; 
Epatey, J. - 
BEPIN OHANDRA GORAIN — a 
PETITIONER a its 

; versus te fee y 
: HEM CHANDRA MUKHERJEE ae 
AND-ANOTHBR-— Oprasits Party -~ 5 
, Givil Procedure Code ‘Act V of 1908, O. XXI, . 
r. 108—Transfers whether voluntary or . otherwise, 
if covered Lianan of Property Act (IV. of 1889), 

8. 52, gi D 
. The general doctrine of lis pendens under s. 52, 
T. P. Act, has been extended toinvoluntary aliena- 
tions and the same principle should apply in “the 
case of transfers which are covered by r. 103 of 
O. XXI, Oivil P, O, The transfer of property be- 
longing to the judgment-debtor, whether such trans- 
fer be voluntary or involuntary, nevertheless 
operates as a transfer by the judgment-debtor and, 


+ 


the language ofr. 102 is sufficiently wide to’ cover 
both kinds of alienations by a judgment-debtor. 

_ O. Rule issued from an order of the First 
Bae, Asansol (Burdwan), dated July 27, 
1938 ` ees 


Mr. Asoke Nath Mukherjee, for the 
Petitioner. oP wa 
-Mr. Jagdish. Chandra Ghose, for . the 
Opposite Party. 


Order.—This Rule ie directéd’ against 
the order of the First Munsif of Asansol, 
dated July 27, 1988; in which he allowed 
a petition filed by the- opposite party 
under O. XXI, r. 100, Oivil P. O. ` The 
facts with which we are concerned in thia 
case are briefly as follows: The petitioner | 
Bepin Chandra Gorain inatituted a suit, 
Title Suit No. 1165 of 1928, in the Court 
of the First Munsif of Asansol for a -de- 
claration of his title and for pcssession.of 
certain plots of land including- plots 
Nos. 1044 and 1599 in Mouza Damra. THe 
defendants in the petitioner's suit--were: 
(1) Matilal Marwari, (2) the Maharaja of 

imbazar and also a number of other 
people, Promothanath Chattoraj and others, 
who may be described conveniently as the 
Ohattorajas, The petitioner obtained a 
decree in the trial Court in respect of 
plots Nos. 1044 and 1599 against Matilal 


-Marwari and the Maharaja of Cossimbazar, 


but' his suit was dismissed against the 


There were subsequently 
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« appeals with regard to this matter which.. 
culminated in an appeal to this-Gourt, which 
was:finally decided ‘on July 5, 1935. In > 
spite of all these appeals, however, the 
position as:regarde plots. Nos. 1014 and 
1599 remained unaltered. The position, 
therefore, was that, as far as these two plots- 
were concerned, Bepin Chandra Gorain had 
obtained .a decree only against Matital 


Marwari and the Maharaja of Oossimbazar. | 


In due course -the petitioner put his decree 
into „execution in ‘Title Execution Oase 
No. 20 of 1938 and obtained delivery of 
possession of the two above-mentioned plots 
on March. 27, 1938; ‘Thereupon, opposite- 
party No, 1 Hem Chandra Mukherjee, 
filed a petition under O. XXI, r. 100, Oivil : 
P. O. asking that he might be restored to` 
the possession of the two plots in question. 
on the ground that he had purchased them ° 
in a certificate sale which had been held 
on December 21,'1935, at the instanca of 
the Cossimbazar Raj Wards Hsta'e. Accords, 
ing to his sale certificate the tenants of 
the plots whose right, title and interest 
were ‘purchased by him were some of the 
Ohattorajas who were defendants in the 
petitioner's Title Suit No, 1165 of 1928. 
He took possession of the said plots through: 
the Oourt oa March 24, 1936, The petition 
under O. XXI, r. 100, Civil P. O. was 
challenged by the petitioner on the ground 
that the transfer to the opposite party. 
has taken place pendente lite and that this’ 
being the case,,O. XXI r. 102, must be 
regarded as a complete bar to such an 
application., The case was decided by 
the learned Munsif. upon the footing that 
O. XXI, r 102; Civil P. O., does not 
apply to involuntary alienations pendente 
lite. 7 a 

16 has been contended during the course 
of the arguments that this view is erro- 
neous. The general provisions of the law 
with regard to the principle of lis pendens 
are contained ing, 52, T. P. Act; Having’ 
regard, however, to the terms of s. 2 (d), 
T. P: Act, the provisions of s. 52 would not 
directly apply a3.regardsthe matter with 
which we are now dealing. At the same 
time, as regards transfers in the course 
of execution preceedings, the rule of. lis 
pendeng is expressly recognized in O. XXI, 
t. 102, Civil P.-O. The. precise effect of 
this rule must, therefore, be considered. 
Rule 102 is as follows : E 

“Nothing in rr. 99 and 101 shall apply to resis- 
tance or obstruction in execution of a deoree for 
the possession of immovable property by a, person 
to whom the judgment-debtor has transfered the 
property after the institution -of the suit in which- 
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the deoree was: pasked ‘or fo the | dispoasession offany" 
such person.” TO 2% ie CUS 
‘During the course-of the argument there- 
some discussion- oñ : the- -question - 
whether the rule waa at. all-applicable-in - 
the present-case.--In order to- ascertain’. 
the precise: meaning of- this vule some. 


` reference is necessary to some of the preced- 


ing rules of 0, XXI.+-If there is residtance - 
or obstruction to the execution of a decree; 
for the possession of immovable property, 
the decree-hoJder - may: compldin -under 
T. 97. Rule 98 of O; XXI; provides. that, . 
when the resistance or obstruction: was 
occasioned without any- -just: cause, the- 


' decree-holder will be put into possession of- 


the property.- If however, therd-ig any... 


: just cause for the resistanée -or-obstruction ` 


of the nature mentioned in r..99 of O, XXI,. 
the decree holder's -application: is rejected. - 
Bat, having regard- to’-the- provisions. ofi 
r. 102, the person in. p:ssessien cannot- be, 
said to have a right -to-bs. in possession- if, 
he has received tha property òn- transfer 
from the judgment-debtor, after the institue . 
tion of the suit in which the decree was 
passed. In sucha case the decree-holder’s, 
application would be allowed under r- 93, - 
Tbe two succeéding:rr. 100 and 101, relate. 
to applications which may be made-by the 
Person (other than the’ judgment-debtor): 
im possession of the proper:y which is tha. 
subject-matter of the execution proceedings. . 
If any person in possession of such property. - 
other than the judgment-debtor is dige 
posséssed, He'may complain under r; 100: 
of O. XXI.” If it is found that he was in 
Possession on his. own account, the Oourt 
will order him. to, be restored to possession,- 
unless, in view of the provisions ofr, 102, 
thé judgment*debtor has transferred the 
property. to hini after the institution of the 
suit in which a decree was passed. The 
terms of r. 102 are therefore, such as- to, 
exclade from the benefit ofr. 99 a transferee, 
pendente lite from. the judgment-debtor 
who his yesisted or obstructed the execu 
tion ofthe decree and from the benefit 
of r. 101 any such transferee who has 
been dispossessed of the transferred proe 
perty. : Sage 

It has ‘bean argued that the words “a 
person to whom the judgment-debtor has 
transferred the property” can only refer to 
avoluntary. alienation on the part ofa 
judgment-debtor and not to a transfer by 
a QOourt sale or a sale under thé' Public 
Demands: Recovery. Act: . Admittedly, the 
géneral doctrine of lis pendens undér 8-52, 
T. P. Act, had ‘been éxtended by judiciat 
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deaision to involuntary alienations and I 
Bee ng reason why the same principle 
should” not apply in the case o' transfers 

hich are covered by r. 102. The transfer 
of property belonging to the judgment- 
debtor, whether such transfer be voluntary 
or involuntary, nevertheless operates as a 


transfer by the judgment-debtor and, in - 


this view of the case, I think that "the 
language of r. 102 is sufficiently wide to 
gover roth kinds of alienations by a 
Jadgment-debtcr. In the case with which 
we are now dealing, it” aprears that the 
tfenefer òf thé two plots took place after the 
4nstitution ‘of the petitioner's suit and 
before the satisfaction of the decree. If it 
can bé. shown that these plots were transe 
ferred pendeénte lite by Matilal Marwari in 
favour of the opposite party, the petitioner 
would be entitled to succeed. On the 
facts, however, which appear from the 
record. it hes not’ been shown that the 
transfer to the opposite party by reason 
of the certificate sale operated in any way 
as a transfer by either of the judgment- 
debtors ih respect of these two plots with 
which we are concerned. As already stated 
the fenants whose right, title and interest 
were transferred to the opposite party under 
the certificate sale were members of the 
Chattoraja family. The petitioner's suit had 
„been clearly dismissed against the Chatto- 
rajag and it cannot be said that these 
people were in any senge judgment-debtors 
within the meaning of r. 102 of O. XXT. 
It follows, ‘therefore, that r, 102 of O. XXT, 
can have no application to the facte of this 
- cage -and the opposite party is, therefore, 
. entitled to be put into possession of the 
_ property’ under r. 101 of O. XXI. I arrive, 
therefore, ab the same conclusion as the 
learned Monsitf although I do not agree 
with the line of reasoning which has been 
< adopted by him. The Role is accordingly 
discharged with costs, the hearing fee being 
assesced at four gold mohurs. 


De Rule diseharged, 
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LAHORE HIGH COURT 
Second Appeal No, 66 of 1939 
May 4, 1839 
BHIDE, J. 
| RAM RATTAN—Dzyaspawt— Avra tant 
rsus 
‘GOBIND RAM—Ptaretrer AND ANOTHER 
ae —DEFaNDANT—RESPONDENTS ; 
Transfer of Property Act (IV of 1882), s. 137— 
_ Negotiable instraement, "PARIEN, of, otherwise than b y 
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Bastion 137, T. P. Act, is no bar to the transfer ofa ` 
negotiable instrument otherwise than by endorsement, 

eT. P. Act not being in force inthe Panjab an- 
oral assignment is valid inthis province. . oy 

(Case-law relied on.] ane 


8. A. from the decree of the District - 
Judge, Jullundur, dated October 20, 1938., 


; Mr. Mela Ram Aggarwal, for the ee 
ant. 

-Mr Charinfiva Lal Aggarwal, for the - 
Respondents, e 


Judgment.—The plaintiff sued in this 
case for recovery of Re, 1,000 onthe basis 
of a pro-note executed for defendant No.1 
in favour cf defendant No.2 which was 
alleged to have been orally assigned by 
the latter in favour of the plaintiff. The 
suit has been decreed by the Courts below 
and defendant No. 1 has preferred a second 
appeal. The appellant had ‘resisted the 
suit on anumber of groundsin the Courts 
below, but his learned Uounsel has pressed 
only one point before me, viz., that a nego-. 
tiable instrament can only be transferred 
in favour of another person by endorsement 

as required by s 48, Negotiable Instruments 
Act, and that an oral assigoment thereof . 
was invalid as a transferee without the Tee 
quisite endorsement is not a “holder” 
within the meaning of s.8 ofthe Act and 
he would not therefore be entitled to sue 
as he cannot give a valid discharge (ef. 
8.78 of the Act), The learned Counsel 
relied in support of his argument chiefly 
on Har Kishore Barua vV. Gura Mia Chowe 
dhury (1) and contended that Lacha Ram 
v. Hem Raj (2), Panna Lal Lachman Das v. 
Har Gopal Khubi Ram (3) and certain 
other rulings which are followed therein 
do not lay down correct law as the effect 
of Be. 137, T. P. Act, which exempted nego- 
tiable instruments from the operation, of 
8. 130 of the same Act, has not been 
considered in those rulings. 

The learned Counsel for the respondent 
bas on the other hand referred toa recent 
Full Bench decision of the Patna High Oourt 
reported i in Ghanshyam Das v. Ragho Sahu 
(4), in which the Case-law has been dis- 
cussed and it has been held that s. 137, 
T. P. Act, is no bar to the transfer of a 


(1) A I R'1981 Oal. 387: 181 Ind, Oas. 570; 58 O 752; 
58.0 L J 37; 85 C W N 53; Ind, Rul. (1931) Oal, 


458 

(3) A I R193? Lah, 30; 134 Ind. Oas. 121; 33 PL R 
120; Ind. Rul, (1931) Lah. 889. 

8) 39 P R 1919; 51 Ind, Oas. 250; A IR 1919 Lah 


(4) A I R 1937 Pat. 100; 167 Ind. a oe 16 Pat, 74; 
17 P L T 919,9 R P371; 3BR259(F B 
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negotiable instrument otherwise than by 
endcrsement. The learned Counsel drew 
attention further to the wording of s. 118, 
cl. (a), Negotiab’e. Instruments Act, which 
shows that the. Act contemplates other 
modes of transfer of negotiable instraments 
besides endorsements. As regards the rule 
ing relied on. by the learned Counsel for 
the appellant, be pointed out that that rul- 
ing as well as certain other rulings 
referred to “by the learned Counsel, [e. g.» 
Subba Narayana v. Ramaswami Iyer (5) 
Jaswant Singh v. Gobind Ram (6), ete.| 
were cases `of benamidars in which no ques- 
tion of the validity of any assignment arose 
snd those cases were therefore distinguish- 
‘able.’ : 
In my opinion, the contentions of the 
learned Counsel for the respondent are 
sound. The case reported in Har Kishore 
Barua v. Qura Mia Chowdhury (1), which 
was strongly relied on, by the- learned 
Counsel for the appellant, was one in which 
plaintiff sued on the basis of a negotiable 
instrument, alleging that the person in 
whose favour it was drawn was a benamt 
dar. There was no question of assignment 
of the instramént in that case, whether 
oral or written, acd the case was distin- 
guished on this ground in a later Oalcutta 
caso reported in Surath Chandra v. Kri- 
“panath Choudhury (T), in which the conflict 
of ralings on this point was noted and 
‘explained, Virappa v. Mahadevappa (3), 
on which the learned O ungel for the appel- 
lant particularly relied was no sou not 
A case of a benamidar, but it merely noted 
the conflict of authorities and followed the 
| decision in Har Kishore Barua: v. Gura 
“Mia Choudhury (1), without any independ- 
“ent decision of the point. Following the 
| decision in Ghanshyam Dasv. Ragho Sahu 
(4) and Surath Chandra v. Kripanath Chous 
“dhury (7), I hold that 8. 137, is no bar 
. to the transfer of a negotiable inbtrument 
‘otherwise than by endorsement. As point- 
ed out’ in these rulings the incidents of a 
“ transfer by endcrsement and those of a 
~ transfer by assignment are different, but 
‘there seems to beno géod reason for holde 
ing that assignment of a negotiable instru- 
ment otherwise than by endorsement is not 
valid at all. The T.P. Act not being in 


(5) 30 M 88; 16M L J 508 (F B). 
(6) 14 L 19: 140 Ind, Oas. 13; A IR 1933 Leh, 620; 
33 P L R 937; Ind. Rul. (193%) Iuab.-674. : 
(D ATR 1984 Cal, 519: 150 Ind. Oas. 925; 61 O 425; 
45. i 
(8) A 1R 1934 Bom, 356; 153 
L E 807; 7 R B 330, 
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-in order to safeguard hie rights 


Ind. Oas, 353; 38 Bom. 
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force in this province, there seems to be no 
reason why an oral assignment should not 
be valid in this piovince. This was the 
view taken in Panna Lal Lachhman Das v. 
Har Gopal Khubi Ram (3: and adopted in 
Lacha Iam v. Hem Raj (2). A similar 
view was taken in Palawan v. B. Kanu 
(9), In the present instance an oral assigne 
ment has been held tobe proved and there 
is no valid ground for disturbing this finde 
ing of fact in second appeal. I according- 
ly affirm the decision of the Jearned Dise 
trict Judge and dismiss the appeal, but in 
view of the conflict of authorities, leave the 
parties to bear their costes. i : 
De > Appeal dismissed. 

(9) A I R 1921 L B 93; 68 Ind. Oas, 501; 11 L B R 
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. MADRAS HIGH COURT. 
Appeal No. 414 and Civil Revision 
Petition No. 1235 of 1936 
i December 14, 1937 = 
VENKATARAMANA Rao AND STODART, JJ. 
R.D. K. OHINNA VENKATABPA 
- NAYANIM BAHADUR VARU— 
AH APPHLLANT . _ NAN 
: . versus h 
GUBBA SUNDARARAJULU NAIDU 
- “—RASPONDANT wks 
. Transfer of Property Act (IV of 1882), s. 11, Pro 
viso—Maintenance decree creating charge on certatn 
propsrties—Decree-holder transferring ng of 
arrears but stipulating that assignee shall not bring 
to sale charged properties—Restrictions held valid, 
, In a decree for maintenance there was a charge 
upon certain property for the payment of the 
amount, Upon certain arrears falling due, the decree 
holder transferred a portion ‘of such arroari, Par 
ın 
realization of the rest ofthe arrears the dé ree-holder 
while transferring a portion of the arrears clear 
ly stipulated that the assignee, should not have the 
right to bring the charged property to sale: 
Held, that even S 11, ae Ach, wae to apply, 
iction im upon ransferge. 
orci by the’ Proviso to the section and would 
therefore be valid. - A 
A. and C. R. P. against the order of the 
Sub-Judge, Ohittoor, dated April 7, 1936. 
Mr. T. Kumaraswamiah, for the Appellant. 
Mr. A. Sundaresan, for the Respondent. 


Venkataramana Rao, J.—Both the 
civil miscellaneous appeal and the civil 
revision petiticn have been filed against 
the order of the learned Judge of 
Chittoor allowing the ‘sale of certain 
villages in execution of a decree in O. 8. 
No. 17 of 1910 at the instance of tho 
respondent. The sale of the villages was 
objected to -by the appellant who was the 
deoree-holder in the case and who transferred 
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a portion of the decree to the respondent's 
assignor. “Thé* decree itself was a ‘déérea 
for maintenangé‘obtained by the appellant 
as one of the junior members cf tha 
Kalahasthi family ‘against the estate -of 
Kalahasthi. The decree provided for pay- 
ment of Rs. 400 a. month charging the 
whole estate of Kalahasthi for payment: of 
the said amount. The maintenance was 
never paid regularly and it was” always in 
arrears. ‘On September 11, 1922; there was 
a large amount of arrears due and payable 
to the appellant. He transferred a portion 
of the said arrears:by Ex. I in favour of one 
Radhakrishna* Chetty’ who assigned ` his 
interest therein to the respondent. The 
uestion now turds upon the construction of 
the’ ‘deed ‘of ‘transfer, Ex. I The decree 
being a maintenance decree with a specific 
charge on a certain- -property, the decrees 
holder was entitled not only to bring the pro- 
perties to sale in realization of the amount 
due to him but alsoto get a Receiver appointe 
ed over specific portions of the charged pro» 
perty .and also to proceed against the 
judgment-debtoré personally if thé decree 
allowed it. Qn the date of this transfer the 
appellant was entitled -to these -remedial 
rights. As he was transférring a portion of 
the decree, he wanted to safeguard his rights 
in regard to the realization of the rest of the 
arreara whic. were still due to him and which 
he ‘wanted to realize in execution of the 
decree. Therefore while transferring a 
portion of the arrears he clearly stipulated 
that the assignee, the said Radhakrishna 
Ohetty; ehould not have the right to bring 
the village to eale. It was certainly com- 
| petent to the decree-holder toimpcse the 
Baid restriction. The learned Subordinate 
Judge seems to have thought that as there 
was a transfer cf the right. to Tecéiva a pors 
tion of tha amount due under Ex I the 
stipulation that the transferee shal! not bring 
the properties to sale operated as a restriction 
in regard to his abgolute enjoyment of the 
property and was therefore forbidden by 
s. 10, T. P. Act. Wi | 
. It seems to us that .s. 10 is obviously 
a slip. Apparently he wanted to rely on 
8, 1l, which is the ‘section which deals 
‘with .estriction ‘to the employment. ‘Even 
if s. 11 were to apply, the restriction 
‘Imposed ‘would be covered by the Proviso 
“to the section and would therefore be valid. 
In the result, we set aside the order of 
‘the learned Subordinate Judge directing 


‘sale and give leave to the petitioner to- 


‘amend his execution 
‘for the appointm ent 


4. 


petition by praying 
or a Receiver of any 
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“other relief which he thinks he ie entiiled ` 
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to and which -he is advised-to-pray ‘for. 

Civil Miscellaneous Appeal! is allowed’ with 

cosis but there will be no order as to cost 

in Civil Revision Petition. 
ND. i 


Order set aside. `+ 





SIND JUDICIAL COMMISSIONER'S “ 
COURT et 
Criminal Reference No, 385 of 1938 


March 14,1939, DEE 
Davis, J. O. AND TYABJI, J. : 


'  BMPEROR—Prosgovutce 


versus 
MIRO GHULAM HUSSAIN— 
i © ÅCOUSBD ; 

Criminal Procedure Code (Act V of 1898), sa. 439 
(8), 562—Release under s. 562 on probation of good 
conduct—Order set aside and sentence in lies there- 
of passed under s, 62 (3)—Whether amounts to 
enhancement of sentence—Penal Code (Act XLV of 
1860), #.-379—Cattle See Proper punishment. 

Under s. 562, Criminal P. O., when an accused 
is released on probation of good conduct, no aen- 
tence ig passed by the Court Therefore, when, 
under s. 562 (3) the High Court sets aside an order 
and passes a sentence in lieu thereof, it cannot be 
said that it enhances a sentence within the mean- 
ing of s. 439 (6), Criminal P.O, An enhancement of 
Sentence pre-supposes that there is a sentence to 
be enhanced. i 
` Offences of cattle theft are particularly mean and 
despicable offences ina community where so much 
depends upon cattle. They are inspired by no 
other motive than the ordinary motive of gain 
which, inmany other cases, prompts a thief to steal, 
and it must be made plain to young men who steal 
cattle that if they are not going to prison, they will 
have at least to paya heavy fine. The fine must be 
such as to make it olear that cattle lifting is not 
profitable, 143 Ind, Oas. 544 (1), relied on. i 
- Or. Ref. made by the District Magistrate, 
Sukkur. - eee 


Mr, Partabrai D. Punwani, Advocates 
General, for the Crown. : 

Mr. Rewachand V. Thadhani, for the 
Accused. , . 


Davis, J.C. —Thisis a reference to us 
by the learned District Magistrate of 
Sukkur, in waich he aske us to pass a sen- 
tence upon one Miro who has been con- 
victed by the First Olass Magistrate of 
Mirpur Mathelo of the theft of a bullock 
and released on probation of good conduct 
under s. 562, Criminal P. O. The learned 
Distric: Magistrate states that cattle lifting 
is very common in bis District and requires - 
a deterrent sentence, and we might also 
refer him to ihe case cf this Oourt in 
Emperor v, Jhanaji (1), at p. 35, in which 

(1) 278 L R 34 at p, 35; 142 Ind, Cas, 514; A I R1933 
Sind 44; (1°33) Or. Oas. 190; 8: Or, L J 420;° Ind, 


‘Rul, (1938) Sind 113 (1). 
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reasons why in cases of cattle thefts whicn 
.are' prevalent-in a district sentences of 
.impris nment should be passed and why 
first cflences of this nature ehould. not 
ordinarily go unpunished, The learned 
Advccate who appeared for this Miro, who 
is a young man of, as the Magistrate says, 


a ' about, 25 years of age, claimed to be heard 


$ 


ry 


L 


La 


.on the merits of the case, because he said 
“that under s. 439 (6, Oriminal P.. O, he 

coutd show, in case of enhancement of a 
sentence, cause against the sentence itself. 
But we do not: see how it can be said here 
that we are enhancing a sentence or acting 
under s, 439 (6) because the enhancement 
of a sentence presumes there is a sentence 
to be enhanced, but under s. 562, Criminal 
P..0.,-it is clear that whatis done is done 
in lieu of sentence. It says ; 

_" if it appears to the Oourt before whieh he 
is convicted, regard being had to the age, charnc- 
‘ter or antecedents of the offender, and to the cir 
cumstances in which the offence was committed, 
‘that it is expedient that the offender should be 
released on probation of good conduct, the Court 
may instead of sentencing him at once to any 
punishment, direct that he be released on his en- 
tering into a bond.” 


So it is clear to us that under s. 562, 
Oriminal P, O., when an accused is released 
on probation of good conduct, no sentence 
is passed by the Oourt. Therefore, when, 
as under 8. 062 (3) we are entitled to do, we 
set aside an order and pass a sentence in 
lieu thereof. it cannot be said that we 
enhance a sentence within the meaning of 
8. 439 6), Criminal P, C., and however 
unfair this may appear to the, learned 
Advocate, we are here to interpret the law 
and not to make it. Therefore we are not 
prepared to hear the learaed Advocate upon 
the merits of the case, though we have 
heard him on all matters material to. the 
question before us, that is the passing of 
& sentence of imprisonment in lieu of the 
order passed by the Magistrate under a. 562, 
Oriminal P, O, - he 

The learned Advocate pointed out to us 
that though in Emperor v, Jhanaji (1), at 
p. 35* the Oourt expressed its disapproval 
of leniency in cases of cattle lifting, neyer- 
theless it did not interfere because of the 
time that had elapsed between the order 
0f the Magistrate and the date on which 
the Oourt was hearing the reference. But 


apart from the question that the lapse of 


time in that case was far greater than the 
lapse of time in this, we do not think ‘that 
we can’ allow offences df this nature to 


“Paged SL R-E} TT 





; GUBAPPA v MADWALAPPA (BOM) ; 
“two Judges of this Oourt set out good 


“depends upon cattle. 
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pass, upon an order of ‘a Magistrate of 
‘release on probation of good conduct under 
s. 562, Criminal P; O. Offences of cattle 
.theft are particularly mean and despicable 
offences ina community where so much 
They are inspired 
by no other motive than the ordinary 
motive of gain -which in many other cases 
‘prompts a thief tosteal, and we think it 
must be made plain to young men who steal 
cattle thatif théy are not going to ‘prison 
they will have at least to pay a heavy fine: 
and we are willing in this case under the 
circumstances to give this method of a fine 
a trial, though if subsequent cases show that 
even, this leniency is misunderstood, there 
may be no alternative for us but to follow 
in practice the reasoning and conclusions in 
Emperor v, Jhanajt (1), to which we have 
referred. We do not weh to impose a fine 
that is too heavy to be paid, On the other 
hand, the fire’ must be such as to: make it 
clear that cĘıttle lifting isnot profitable. The 
learned Advocate gays that the father of the 
accused isa poor Mulla, though he pree 
viously stated that the father had lands, 
Bat assuming that the father is poor, wa 
do nct think it will be beyond the capa- 
city .of the accused or those closely inter- 
ested ‘in him to pay a fine of Rs. 150 and 
we think therefore that we should set aside 
the order of the Magistrate under s. 562, 
Oriminal P. O., and pass upon the accused 
in, lieu of the order a fine of Rs.. 150, or ` 
direct, him in default, to undergo rigorous 
imprisonment for six months, The accused 
can be given a fortnight to pay the fine, . 
The: father skeald, execute a bond for the 

payment of the, fine or for the appearance 
of the accused in this Oourt on failure 
to-pay.the fine within the time allotted, so 
that sentence, imposed in default of fine 
may be undergone. The fine may be paid 
in the trial Court. = 


r 


D. . E 


Order set aside. 
©- BOMBAY HIGH COURT 
ee . Civil Appeal No. 81 of 1937 ~- 
T : ‘February 23,1939 ~~ | 
; LOKUR, J. 4 
“GURAPPA BHIMANNA OHICGUPPI - 


—DarENDant—APPRLLANT 


versus Pe 
MADWALAPPA RAMCHANDRA PPA 
DUMANE AND ANOTHBR—PLATINTIRES 
E GEN DENTS Dan RUN 
< Dekkhan. ‘Agriculturigts’ -Relief Act 
of 1879), 5, 18Bwt falling under both els, (W) and 
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(y) of s.3—8. 72, if applies—Sutt for sale of mort- 
‘gaged property and for erin decree incase sale 
proceeds were tnsufficient—Reltef for personal decree 
falls under cl. (w) of 8.3 and is governed by s. 72. 
' Section 72, Dekkhan Agrioculturists’ Relief Act 
sap lies to a suit falling under both cla. (w) nd (n 2 of 
of the Act. A suit may include several r 
mous of which may be in time and the others time- 
barred, The question whether a suit is in time or not, 
cannot be decided unless,’each relief claimed in the 
‘suit is sparately considered. In a mortgage suit 
“where the relief claimed by the mortgagee is the 
.Tecovery of the mortgage money by the sale of the 
mortgaged property and a personal decree is claimed 
‘in case the sale proceeds are found insufficient, the 
olaim to recover the mortgage debt by the gale of the 
‘mortgaged property is governed.by the provisions of 
the Lim, Act, But the other relief for a personal 
decree falls under a, 3,cl. (w), Dekkhan Agricul- 
‘’ turista’ Relief Act, and "the period of limitation is 
twelve years under s. 73 of the Act. 130 Ind. Oas. 
“ §80(3), applied. 
_ ©. A. from the order passed by the Assis- 
tant Judge, Sholapur, in Appeal No. 346 of 


1936, 


Mr. M. G. Chitale, for the Appellant. 
Mr, y `N. Gokhale, for the Respondents. 


Judgment, —This second appeal is filed 
against a personal decree passed against 
the appellant for the recovery of the deficit, 
out of a mortgage decree passed against 
‘him, that remained due after the sale of 
the mortgaged prcperty. The appellant 
‘mortgaged his property to the deceased 
father of the respondents for Rs. 2,500, 
“òn February 23, 1923, agreeing to re-pay 
that amount within one year. The respon- 
dents filed Suit No. 445 of 1931, on Febru- 
ary 23, 193], torecover the amount due 
under the mortgage-deed by the sale of the 
mortgaged property, and the deficit from 
the appellant in person, The usual morte 
gagedecree was passed on November 23, 
1931, which reserved to the respondents 
liberty to apply for a personal decree if the 
sale proceeds from the mortgaged property 
be found insufficient, provided such claim 
for a personal decree was “legally admis- 
sible.” In executicn of that decree, the 
mortgaged property ws duly sold and the 
“gale proceeds fell short by Rs. 888-6-6.- The 
respondents then made this application for 
a personal decree against the appellant to 
recover that amount. The appellant's cone 
tention with which we are concerned in 
this appeal was that when the suit was 
filed by the respondents against him, their 
claim for a personal decree was already 
time barred- under Art. 116 of Sch. I, 
Lim, Act, 1908. The trial Court upheld 
this contention and rejected the respondents’ 

application. In appeal it was held that the 
Tospondents claim fox a. personal decree 
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was governed byas. 72, Dekkhan Agricul- _ 
turists’ Relief Act, and as the agreement ” 
was contained in a registered document, the 
period of limitation for asuiton that docu- 
ment was 12 years and not 6 years under 
Art. 116 of Sch. I, Lim. Act. The cause of 
action accrued one year after the date of the 
mortgage, i.e. on February 23, 1924, and 
as the suit was filed on February 23, 1931, 
the respondents’ claim for a personal decree 
would be time-barred if the period of limita- 
tion was only six years. The question there- 
foreis whether that claim is governéd by 
8.72, Dekkhan Agriculturists' Relief Act, 
which extends the period of limitaticn to 12 
years. Section 72 says: 

“In any suit of the desoription mentioned in 8, 3, 
ol. (w), for the recovery of money from a person who 
at the time when the cause of action arose was an 

culturistin any of the Districts of Poona, Satara, 
8 olapur and Ahmednagar, ....... 

(a) when such enit is founded on a Written instru- 

ment registered under this Actor any law in force at 


-the date of the execution of such instrument, 
12 years.” i 
It is “not disputed that the claim for a 


personal decree against the appellant: is 
founded on an instrument registered under 
the Registration Act, nor is it disputed that 
when the cause of action arose the appellant 
was an agriculturist. Butit is urged that 
8.72, Dekkhan Agriculturists’ Relief Act, 
would not be applicable since the suit in 
which a personal decree was claimed is not 
a suit of the description mentioned in 8. 3, 
cl. (w), for the recovery of money from a 


person. The suit was primarily based on a 
mortgage-deed and the principal relief 
alates by the respondents was the re- 


covery of the mortgage debt by the sale of 
the mortgaged property, and a personal 
decree was claimed only in case the sale 
proceeds were found insufficient. It is 
true that a suit bya mortgagee to recover 
his mortgage dues falls under cl. (y) of 8. 3, 

Dekkhan Agriculturists’ Kelief Act (vide 
Gulamhussein v. Clara D'Souza (1) ) but it 
is possible that a suit may contain different 
reliefs and may therefore fall under different 
clauses of s. 3. This aspect was considered 
in Essa Abdulla v. Khatijabat (2) where a 
question arose whether the High Oourt had 
jurisdiction to try a suit on a mortgage 
against an agriculturist who was not reside 
ing in Bombay. In that case their Lorde 
ships had to construe s. 1l, Dekkhan 
Agriculturists' Relief - Act, which . lays 
down : 


(1) 53 B819; 120 Ind. Oas. 834; AIR 1939 Bom, 471; 
31 Eom. L R 988: Ind, Rul, (1980) Bom, 34, 

(2) 55B 531; 130 Ind. Oas.- 590; A I R 1981 Bom; 181; 
33 Bem, L R 18; Ind, Bul, (1881) Bom. 810, | |. 
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“al. (w), may, if the defendant, or 


1940 ? 
“Every suit of thé deséription mtag ins. 3, 
when Te are 


several defendants, one only of such defendants, is an 
agriculturist, be instituted and tried in a Oourt 


_ Within the local limits of whose jurisdiction such 


defendant resides, and not elsewhere,” 

In that suit also, asin the present case, 
three distinct reliefs were claimed, viz., (a) 
recovery of the mortgage amount from the 
defendante, (b) in case of failure, recovery 
of that amount by the sale of the mortgaged 
property, and (e) if the prcceeds of sale were 
ingnfficient, then liberty toapply for a per- 
sonaldecree for the balance. Discussing 
thenature of the suit with regard to thcse 
reliefs, the learned Chief Justice observed 
(p. 538%) ; 

Miia it seeme to me clear that an ordinary action 
to enforce a mortgage may fall within ol. (w) 
and cl. (y). Where a mortgage contains a covenant 
for payment and a conveyance of property as 
security for the debt, an action to enforce the mortgage 
may involve a claim for a money judgment which 
would fall under cl (to) and it may include a claim 
to enforce the mortgage by foreclosure or sale which 
would fall under ol (y). But those two forms of 
relief are really quite distinct. In many cages 


‘you may have a mortgage without any covenant for 


ayment, in which case your only relief is for 
oreclosure or sale or you may desire to enforce a 
mortgage by an originatimg summons, in which case 
you must confine your relief to foreclosure or 
Bale, and you oannot ask for a money judg- 
ment. So that the two forms of relief which you 
can ask forin the action seam to me to be quite 


' distinct.” 


On this ground it was held that the suit 
in that case consisted of two distinct parts, 
one falling under cl, (w) and the other 
under cl. (y). It: was held that the part of 
the suit which fell under cl. (w) was 
beyond the jurisdiction of the High Oourt 
as under s, 11 it had to be filed within the 
jurisdiction of the Court where the agricule 


' turists defendant lived; but it was held that 


the other partof the suit which fell under 


ol. (y) could be-tried by the High Court. 


The same principle will also apply to the 
present'. case. Just as s. ll was made 
expressly applicable only toa suit of the 
description mentioned in 8, 3, cl. (w,, Bo 
also 8. 12 is made applicable only to suits 
of the description mentioned in 8. 3, cl. iw). 
Asin that case, here also the suit asked 
for two distinct reliefs, one falling under 
cl. (w) and the other under cl. (y.; and as 


`B. 11 was held applicable to that part of the 
‘suit which fell under cl. (w), 80, too,-in ‘the 


present case that part’ cf the suit which 


‘peeks the relief falling under s. 3, cl. (w), 


must be held to be governed by 8. 72. A 


Buit may include several reliefs, some -of: 


which may be in time and the others time- 


‘barred. The question whether a suit is in 


~¥Page of 55 B,—[ Hd. 
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time or not, cannot be decided unless each 
relief claimed inthe suit is separately con- 
sidered. Sofar as the respondents’ claim 
to.Tecover the mortgage debt by the sale 
of the mortgaged property ig concerned, it 
is governed bythe provisione of the Lim, 
Act. Butas regards theother relief fora 
personal decree which falls under s. 3, cl. (w), 
Dekkhan Agriculturists’ Relief Act, the 
period of limitation is twelve years under 
a.72 of the Act. It is argued that the 
section does not apply to a suit which falls 
under both cls. (w) and (y) of 8,-30f the 
Act and that it must be confined only to 
those suits which fall only under s. 3, cl. 
(w), Dekkhan Agriculturists’ Relief Act. 
This argument is inconsistent with the 
reasoning adopted in Essa Abdulla v. 
Khatijabai (2). There the different parts 
of the suit with regard to the different 
réliefs were considered to be distinct and 
were held to be governed by different cone 
siderations. Section Il was held to apply 
only to that part waich fell under s. 8, cl, 
(w), although the suit as a whole fell under 
both cls. (w) and (y) Following that 
reasoning, I agree with the view taken by 
the lower Appellate Court that, 69 far as the 
respondents’ claim for a personal decree 
was concerned, the suit falls under s, 3, 
cl, (w), and is governed by s. 72, Dekkhan 
Agriculturists’ Relief Act. That claim was 
therefore in time when the suit was filed, 
Tne appeal is, therefore, dismissed with 
“costs. i ‘ 


B. i Appsal dismissed. 


_CALCUTTA HIGH COURT 
“December 19, 1938 
AMBAR ALI, J, 
In the goods or NANI LAL DAS 

Succession Act (XX XIX of 1935), ss, 391, 263 (d) 
—Surety to administration bond—Discharge— Default 
of administrator —Surety, if discharged — Adminis- 
tration completed—S. 363 (d), if applies. 

A surety to an administration bond cannot dis- 
charge himself without an order of the Court, He 
is not a common law surety and cannot be regarded 
in the light of surety under the Contract Act, 98Ind, 
Oas. 508 (3), relied on, 

His liability is immediate and permanent and is 
only to disappear on the fulfilment of the obligations 
by the administrator, Default by the latter ig no 
ground for dischargingthe bonds; it may be ground 
for revoking the grant or taking other steps to control 
the administration, [p. 433, col 2.] 

Section 263 2 Succession Act does not apply to 
re where administration has been complet- 
ed, 


~ dudgment,—In this matter I am much 
indebted to ihe assistance of Mr, Mitra 
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‘whom I asked to argue the matter and I 
-will consider the judgment now given after 
ifurther perusal - of the note which he has 
chanded in. This isan applicatiin by the 
‘administratrix for her own discharge and 
athe: dircharge of her surety, the Alliance 
‘Assurance Oo. from the bonds given to the 
Qourt. The administratrix filed her inventory 
“and her account and the petition states 
‘that the-estate has-been duly administered. 
‘The - praetical difficulty involved is that 
the: + Assurance: Oo., like other com- 
manies doing suretyship work, continues to 
‘charge an annual premium until some order 
of Gourt is obtained. 

31 have -repeatedly expressed a doubt 
‘whether such orders should or can be 


‘made -by this’ Oourt and I asked the 
fice in this case to report upon the 
‘practice. ‘The oifice reported that orders 


ofthis kind have become the practice 
either- jn’ dn unconditional form or with- 
oub:prejidicé to anything done or undone 
by the administrator up to the date of 
the: order. I have looked into the matter 
forfher and: I am the more. convinced 
aubject as: I say to a further perusal of Mr. 
Mitre’s note that the practice is erroneous. 
The- bonds -are -given uuder s. 256, now 
s.- 291 (1) of the Succession Act, read with 
rrv15 and 16. of Chap. XXXV, The forms 
of: the ‘bonds are given in Appendix M, 
Forms 6 and 8. - 
a I havea printed form of the bond before 
me supplied by the office and this contains 
the words “the said administration account, 
the same being first examined and allowed 
by the said High Gourt The first thing 
to note isthat these -words are wholly in- 
appropriate “to our Practice: We have no 
procedure for examining or checking these 
accounts and we have never-doneit. The 
words have remained in the bond. So far 
as I am aware, they do not appear in the 
English borids for administration. , 

“Now, the. questions dealt with by the 
Indian - Oourts relating to administration 
bonds are of two categories to which I have 
added a third: (1) Discharge from or 
Vacating the bond at the instance and. at 
the -will of the surety; (2) Discharge from 
or: vacatidg’ the bond by order of Court on 
the ground of default by the administrator, 
gi: ;Discharge from or. vacating. the. bond: 

the Oourt because of the fullilment of 
g the. obligations by some form of declaration, 

oY “finding that the estate has been Pré-, 
perly administered. The last category is 
the ‘oné with: ‘which I Gaye especially. ' ig 
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Dealing with class (1) the view taken'by 
thie Court in Rajnarain Mookerjee v, Ful? 
coumari Bibi (1); to the effect that the surety 
or giver of the second bond is to be res 
garded inthe light of a surety under the 
Oontract Act and that he may therefore 
discharge himself by notice (see s. 130, 
Contract Act) was differed from by the 
Madras High Oourt Subtoya Chetty v. 
Ragammal (2), and has now been delinitely 
disposed of by the Privy Oouncil in 
Mahomed Ali Mamoojzi -v. Howeson 
Brothers (3) It is now clear that the surety, 
using that word throughout this juagment 
in a neutral sense, cannot discharge him“ 
self without an order of Court, ‘That Tuling, 
however, did not indicate the circumstances 
under which the Oourt would or could make 
an order for discharge. 

Olass (2). The Oourt was applied to for 
such an order in the following cases 
Bai Somi v. Chokshi Ishvardas Mangaldas 
(4), was.the case of a surety for a guardians 
The Court refused the order on the ground 
that default by the’ guardian was the very 
object of taking and retaining the “security, 
Ia Kanhatya Lal v Manki (5), the surety for 
an administrator applied for cancellation of 
toe’ bond wathout giving reasons. This 
was, during the course of the administration. 
The Oourt held that it had no jurisdiction 
to make such an order. The matter was 
dealt with by ths Court on the appellate 
side in Radhika Nath v kati Kanta, 76 Ind, 
The Oourt did not decide on 
the question of jurisdiction but Sir 
Ashutosh Mukherji and Rankin, J. held 
in that particular- case that charges of 

improper administration: were not sullicient 
ground for the Court's order. 

Olass (3) dealing with the last category, 
discharge by reason of the fulfilment ot the 
obligations, we have, I think, only two cases, 
Arthur Gerald Norton Knight. v. | Emperot 
(1), where notwithstanding evidence. thap 
the administration was complete, tre Court 
refused to make an order on the- ground of 
want of jurisdiction. The case in Jn. re 
Kanailar Khan. (3), is peculiar;. evi» 
dence was given of the satisfactory com 

ip aa at a 

- (1) 29 068; BOWN Tete hs 2 ae 
ae = DWN 266; 98 Ind. Oa 

$2; (1038) M W N 493 (P 0). an, 4 gn ee 9 

. (4) 19 B 245, 2i 

pa A 58; l Ind, Oas. 143; 6A L J 18; AWN 1908, 


Fo 16 Ind, Oas, 1009; A IR 1925 Oal. 158, aes 

(7) 33 M 373; 5 Ind, Cas, 311; 7 MLTlw0 7 |! 
aie! 18 O W N 820; 84 Ind, Caa, 47; ATR 1914 Cal 
uy 
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pletion of the administration and of the 


acceptance of the accounts by the perbons © 


entitled ta the estate, Nevertheless,’ after 
representations. by the, Registrar, the Court 
held that neither the administrator nor the 
sureties could be discharged. The order 
made was that the security given by the 
sureties ‘could be released in the ‘particu- 
lar circumstances of the case. 

The above cases lead me to the conclu 
sion that the orders which ‘have been very 
frequently made on these applications so 
far asthey are applications for discharge, 
should not be made. To-day, I have had 
the benefit of Mr. Mitra's arguments and 
he has dealt mainly with the second cate- 
gory of cases, namely where the Oourt is 
applied to for discharge on the ground of 
mal-administration or similar grounds, He 
suggests, and itis a very ingenious sugges» 
tion, that the law and the rules of this 


Court can be reconciled by using as a key - 


tothe whole matters. 263, Succession Aot. 
Let me firat quote r- le-A of Chap. XXXVI 
of our rules. Rule 48 of Ohap. XX XVIII 
may also be referred to but : the rules in 
Ohap. XXXVI are those which immediately 


apply : 
““18-A), “The surety shall be entitled to bring to 
the notice of the Court any act, omission or neglect 
& of duty cast on the administrator by law or any 
“other circumstances which would entitle the surety 
to be discharged from the obligation created by the 
bond, ‘and the Court may then make such-order as 
it thinka fit.” i 


Mr. Mitra has suggested that this means 
nothing more than an application lending 
to the revocation of the letterrs of adminise 
tration ; and it does not imply that the 
surety.can be discharged or released from 
the obligation, bnt, that read with s. 263, 
it is intended merely to bring about a 
cessation of the administration, which would 

ave the practical result of, protesting the 
urety. If thatis the correct reading, I have 

othing to-say.. Bat-in my opinion, the 

guage of the rules cannot be Bo limited, 

It is apparently assumed: (i) that there are 
a number of “circumstances which éntitle 
the suréty to be discharged from the obliga- 
tion created by the bond;” (ii) among those 
_Giroumstances is to be incleded ‘any 
omission or neglect of duty cast on the 

administrator by law;" (dii) that the Court 

May make an order for the discharge of 
purety. © 

It is quite true that the rule does not 
categorically state that the surety is ene 
titled to be discharged by reason of the 

administrator's default, but this -is clearly 
the implication. It is aleo true that it 
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leaves the order at the discretion of ths 
Court. But again it implies that an ordar 
of discharge can ba made. If this is the 
correct reading of the rales, it may be well 
argued that the rules, of themsalves place 
the surety in the position of a- surety under 
the Contract Act, and of themselves give 
jurisdiction to the QOourt:to discharge the 
surety. In my opinion the wording of those | 
rules requires re-consideration. Ib seems to 
me that when drawn it was erroneously 
assumed that the giver of the second bond 
is a Common Law surety and nothing else. 
This, in my opinion, he is not. In my 
opinion his liability is immediate and per- 
manent and is only to disappear on the 
fulfilment of the obligations by the admi- 
nistrator. Default by the latter is no ground 
for discharging the bonds; it may be ground 
for revoking the grant or taking other steps 
to control the administration. 

Mr. Mitra has also assisted me ou the 
question of discharge when the admini- 
stration is completed, and has suggested 
that the solution suggested by him can be 
applied to this cage also by reason of cl, (d) 
of s, 263, i. e., revocation of- the grant on 


.the ground that “the grant bas become 


useless and inoperative.” Here we have no 
rule to help or to confuse-as.-In my opinion, 
this does not apply to cases where the 
administration has been completed. Ido 
not think that in circumstances such as the 
present applications for revocation can be 
made. Iam quite aware of the practical 
difficulty of the anhual premium, and that 


. itis foļt;that under the present system 
| some limjt’ should. be put to the period 


during- which the: Insurance’ Co. should 
continue: -bọ ‘take ‘an interest in the 


‘matter and continue to charge their pre- 


mium.. But as‘a matter of law it seems to 


“me that-what'is asked of the Oourt is not 


logically justified. -The order asked for, 


. either amounts to a discharge or it amounts 


toa declaration by. the Court.that the estate 
has been properly administered. Hither 
it has been properly administered or it 
has vot.’ If-it ‘has, the bond does not 
operate. If'it has not, a default hastaken 
place and is taking place and that is one 
of the very things in respect of which the 
bond is given. 

It is suggested that there can be no harm 
in-making an order for discharge “without 
prejudice to past acts or defaults.” In my 
view there is ‘harm in so doing because in 
the case of administration it 19 meanings 
less and may -give a false sense of security. 


. The.Court -is -not-able to declare the 
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administration complete, If itis complete, 
it is only for past acts that the surety can 
be liable. If it is not complete, that is 
either past default, or not, In the latter 
care, the Court has no right to relieve the 
administrator or his surety of the conse- 
uences, It seems to me that the logic of 
tke law must be followed and that a practi« 
cal remedy must be found for a practical 
diffculty. Iam aware the-guardians and 
others under special provisions of law are 
able to get their accounts passed and con- 
sk vane obtain in scme form or other 
orders for discharge. The above judgment 
is given on the basis that, notwilbstanding 
the pbrase as to passing accounts in the 
bonds, there ii no provision or machinery 
in our Courts for discharging or v i 
the bond after enquiry, SES ai 


D. Order accordingly. 


MADRAS HIGH COURT 
Appeal No. 108 of 1934 
April 7; 1938 i 
VENKATARAMANA Rao, J, 
AKELLA SURAYYA—APPRLLANT 


: versus 
THUMMALAPALLI KRISHNAMURTHI 


Mortgage—Suit on—Costs—Suit agai : 
: gainst mort- 
gagors—Purchaser of mortgage property in execution 
of sim money decree made Pparty—Suit not neces- 


attate foe 
being that he was not personally aware o mortgage 
Weth Kable for costs of 


sitated by any improper conduct o 
having repudiated the title of the mortgages or “as 


under the mortgagé' but be-d 
The plaintif prayed for a 
the purchaser enabling him 
the suit from him. The p 
any defence in answer 
stating that he was not 
no ge and that he was Plea 
© Was Dot mally liable f 
the plaintiff claimed nie ten decree or ine 
The Goart awarded costs against him : E 
Held, that the suit was not necessitated by an 
conduct on the part ofthe purchaser and hence there 
was no justification for awarding costa against the 
purchaser, The mere fact that he did not comply 
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. not comply with the notice of demand made ` 
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with the notice of demand made upon him was 
not a reason recognised by law for awarding costa 
against him. ; ii 


A. against the decres of the Sub-Judge, | 


Narasapur, in O, 8. No, 54 of 1933. 


Mr. P, Panini Rao, for the Appellant. 
Mr. B. V. Ramanarasu, for 
dents. 


-Judgment. —The question in this appeal 


the Respons, ` 


is whether .defendant No. 9 is personally ° 


liable to pay the costs of the suit. The 


suit is upon a mortgage executed by der: 


fendants Nos. 1 and 3 and their fatherin 
favour of the plaintiff. Defendants Nos. 2 and 
4 are the sons of defendants Nos. l and 3, 
respectively. Defendant No. 5 is one of the 


subsequent mortgagees and defendant 


No. 6 is the son of defendant No. 5. De- . 
fendants Ncs. 7 and 8 are the grandsons - 


of defendant No. 5. Defendant No.9 is. 
impleaded as a party tothe suit as being 
the purchaser of the mortgage property in 
a Couit sale held in execution of a simple 
money decree in O. B. No. 87 of 1130 on 
the file ofthe District Muneif's Court of 
Bhimavaram. Defendants Nos. 10 and 11 
are the sons of defendant No, 9. The rest 
of the defendants are persons who claim 


under defendant No.9, In the plaint the © 


plaintiff alleged that before suit he called’ 


upon defendant No. 9 to pay the debt due ' 


under:the mortgage but he did not pay the 


same. In the actual prayer portion the ~ 


plaintiff prayed for a personal decree 
against defendant No, 9 enabling him to 
recover the costs 
Defendant No. 9 filed a written statement 
alleging that 


there was no reason why he' should be made, 
liable personally for the “costs of the suit. 
The reason assigned by the learned Babor» 
efendant No. 9 did 


of the suit trom him. | 


4 was only a purchaserin . 
-execution of'a’simple money decree subject 
~: tothe mortgage and that.he was not per- 

. sonally aware of the mortgage and that | 


upon him:- That is not a reason recognize `' 


ed by law for awarding costs against an © 


alienee ofthe property. Defendant No. 9 | 
is not personally liable for the debt. There | 


is no privity of contract between him and 
the mortgagee. 


puisne mortgagee, defendant No. 9, The 


In this case there is also a | 


plaint. was anyhow obliged to file a suit’ 


against the morigagors and defendant 


No. 5 and the suit was therefore not neces - 
the part of. 
defendat No. 9. No doubt there is jurise - 
diction forthe Court to. award costs per- - 


sitated by any conduct on 
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* sonally against a subsequent encumbrancer 


or asubsequent purchaser of the morigag» ` 


ed property. But before the Court could 
do so, there must be a finding that the suit 
was necessitated by any” improper conduct 
on their part as having repudiated the 
title of the mortgagee or as having raised 
frivolous defences in the suit thus enabl- 
~ ing the plaintiff to incur more costs than 
were necessary. It will be seen from the 


defence of defendant No. 9 that he has not ` 


set úp acy defence in answer to the morte 
gage éxcept stating that he was not pere 
sonally aware of the mortgage and that 
he was obliged to add a plea that he was 
~~.no0t personally liable for costs because the 
plaintiff claimed a personal decree against 
him, In the circumstances of this case, 
there seems to be no justification for the 
learned Judge awarding costs against 
defendant No. 9. Mr. Ramanarasu urged 
before me that defendant No, 9 decided to 
be the guardian for his minor sons, defen» 
dants Nos. 10 and 11, an! that a Oourt 
guardian was appointed and he taised 
certain defences a3 a result of which the 
litigation was protracted. It may have been 
open tothe Court to award costs personally 
against the Court guardian for having 
_taised frivolous defences; but that is not 
a ground for awarding costs against defen- 
dant No. 9 personally. I therefore set 
aside the order of the learned Judge and 
allow this appeal with costs. Vakil's fee 
Rs. 50, Sofaras the lower Oourt is ‘con- 
cerned, each party will bear his own coals. 
B.N, - Appeal allowed. 


_ ALLAHABAD HIGH COURT _ 
= _ Civil Revision No, 266 of 1938 
f September 8, 1939 


MULLA, J. 
SECRETARY of STATH—Appiioant 
VETSUS r 
SADHO LAL JAISWAL—Opposita Parry. 
Railway —Risk-notes, Forms A and H—Oass of 
non-delivery of consignmenis— Liability of Railway 
Company, if can be assumed—Onus. 

— The language of risk-notes(Forms A and H} clearly 
shows that even in the case of tha non-delivery of the 
consignment, it cannot be assumed that the Railway 
Oo is liableto pay damages to the consignor. 
It is true that the onus in a case of non-delivery of 
consignment lies on the Railway Co. in the tirat 
inatance todisclose how the consignment was dealt 
with throughout the time 16 was in its possession or 
control and if it isfound upon the evidence adduced 
by the Railway Oo. that there was misconduct 

the part of its servants, the Railway Oo. 
‘would be liable to damages without any further evi- 
dence on behalf of theconsignor, If it is found, 
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‘Railway 
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however, that the evidence produced on behalf of the 
Railway Oo, does not fairly lead to the in- 
ference that there was misconduct on the part of its 
servants, the burden of proving such misconduct shall 
then shift on tothe consignor. (p. 437, col. 1.] 

O. R. against an order of the Small Cause 
Court Judge, Allahabad, dated April 25, 
1938. 


Mr, A. M. Khwaja, for the Applicant. 


Mr. Ram Nama Prasad, for the Opposite 
Party. : 


Order.—(February 3, 1939).—This is an 
application in revision ‘under s, 25, Small 
Cause Courts Act. The applicant is the Secre- 
tary of State forIndia in Oouncil through 
the Oollector of Allahabad wh» was the deo 
The suit was brought 
by the opposite party Sadho Lal Jaiswal to 
recover a sum of Rs. 300 by way of 
damages from the applicant in the followiag 
circumstances : 

The opposite party is the proprietor of a 
firm fat Allahabad. The firm has dealings 
in the ordinary course of busińes3 at Bom- 
bay through a firm of commissi:n agents 
there. It appears that the agents made 
over to the G.I, P. Ry, at Bombay a cone 
signment of 27 tina of cocoanut oil for 
being carried to Allahabad. The consigne 
ment was addressed-to səlf, but it ie admit- 
ted that the R/R was sent to the opposite 
party through a bank and that the opposite 
party proceeded to take delivery of the 
consigament at Allahabad on March 14, 1937. 
It may be mentioned here that the cone 
signment in question was accepted by the 
Oo. at Bombay under risk- 
notes (Forms A and H). As the main point 
which arises for consideration in this case 
turns upon the correct interpretation of 
the provisicns contained in these notes, it is 


meet to point out that under riskenote 
‘Form 


the Railway Oo. accepts a 
consignment at a special reduced rate at 
the owner's risk and in consideration of 
this reduction in the rate, the consignor 
‘undertakes to hold the said Railway Ad- 
ministration harmless and free from all 
responsibili y for any loss, destruction or 
deteriorati.n of or damage to all or any of 
such congsigaments from any cause whatever 
except upon proof that suca loss, destruc. 
tion, detrioration or damaga arosa from 
the misconduct of the Radway Adminis- 
tration's sarvants. This is the general term 
of agresment between the consigaor aud 
the Railway Oo as embodied in the 
riskenote Form H, but thereis a furtner 
provision for two particular cases. “The 
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proviso runs as follows : R 
“Provided that in the following cases: , ; 
(a) Non-delivery of the whole ofa consignment 

or of the whole of one or more packages formin 

- part of a consignment packed in accordance wit 
the instructions laid down in the tariff or where 
there are no such instructions, protected otherwise 
than by paper or other packing readily removable 
by hand and fully ‘addressed, where such non-deli- 
very is not due to accidents to train or to fire, 

(b) Pilferage from a package or packages form- 
ing part of a consignment properly packed as in (a) 
when such.pilferage is pointed out to the servants 
of the Railway Administration on or before deli- 
very, the Railway Administration.shall be bound 
to disclose to the consignor how the consignment 
was dealt with throughout the time it was in its 

gsession or control, and, if necessary, to give evi- 

ence thereof before the consignor is called upon to 
prove misconduct, but if misconduct on the part 
of the Railway Administration or its servants 
cannot be fairly inferred from such evidence, the 
burden of proving such misconduct shall lie upon 
the consignor.” 


Under riskenote Form A the consignor 
admits that the consignment which ‘he 
delivers to the Railway Oo, is in bad 
condition liable to leakage or waste in 
transit and agrees and undertakes to hold 
the said Railwey Administration over whose 
railway the said goods may be carried in 
transit harmless and free from all respon- 
sibility for the condition in which the afore- 
suid gcods muy be delivered to the consignee 
at destination and for any loss arising from 
the same except upon proof that such lcss 
arose from misconduct on the part of the 
Railway Aministration’s se1vanta, 

As stated above, the consignment in ques- 
tion in the present case was accepted by 
the Railway Co. at Bombay under 
rick-notes (Forms A and H). The fact that the 
consignment ‘was-accepted under risk-note 
Form A undoubtedly raises a presumption 
that it wasin bad condition and liable to 
damage, leakage or wastage at the time 
when it was delivered to the Railway Oo, 
When the opposite party went to the 
Goods Shed at Allahabad to receive deli- 
very of the consignment, he found that of 
the 27 tins cffered to him, 20 had no oil 
left in them while the remaining 7 were 
also damaged to a certain extent. He found 
further that none of the tins bore any mark 
either of the Railway or of the consignor at 
Bombay to establish the identity of the 
consignment, He thereiore refused to take 
delivery of the consignment in spite of being 
assured by the Railway Authorities that the 
consignment was in fact the same which 
had been delivered to the Railway Oo. 
at Bombay by the consignor. From the evi- 
dence on the record it appears that the 
Railway Co, tried tox satisfy, the. oppo" 
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site party by a reference to certain docu» 
ments in their possession that there could 
be no doubt about the identity uf the con- . 
signment but the opposite party refused to 

accept delivery. ‘ike opposite party then 

prceeded to file the suit fcr damages out of 

which ‘the present application in revision 

arises, * 

When the suit was originally tried, the 
learned Swall Cause Court Judge ‘dismissed 
it on two grounds: firstly that the opposite, 
party was not the owner o the consignment 
in ques'ion and was nct, therefore, com 
petent to maintain the suit : secondly, that 
the opposite party had laken delivery of the 
consignment and it was consequently a case 
of short. delivery and asthe evidence did 
not establish any misconduct on the 
part of the Railway Oo's. servants the 
opposite party was not entitled to apy 
damages. The opposite party came up in 
revision to this Court. The learned Judge 
of this Court who heard the case came t^ the 
conclusion that the opposite pariy was the 
owner of the consigament in question and 
that he was jus:ilied in refusing to take 
delivery of the consignment on the ground 
that its identity had not been established, 
so that it was not a case of short delivery 
but that of non-delivery. Having arrived 
at these conclusions, the learned Judge pro: 
ceeded to pass the following order: a 

“It is therefore ordered that the revision be 
allowed and as the issue about the price has not 
been decided, the case be remanded to the lower 
Court to admit it under its orignal number and 
to dispose of it according to law." i 

When the case went back to the lower 
Court, it appears that the applicant wanted 
to produce some evidence on the question 
of his liability for damages, but the learned 
Small Cause Court Judge held that under 
the order passed by this Oourt he was 
authorized to decide the amount of damages 
only upon the evidence which was already 
on the record. He interpreted the order 
passed by this Court as an order decteeing 
the suit subject to the finding on the ques~ 
tion of the amount of-damages to which 
the opposite party was entitled. T da 
upon that assumption he has fully decree 
the opposite party's claim, hence the pre- 
sent application in revision. == = |. 

The question which arises for, considera- 
tion in this cage is whether upon the finding 
of this Court that it was a case of non- 
delivery of a consignment, it necessarily 
followed that the. opposite pariy. was en? 
titled to a deciee. Upon a very careful 
consideration of the judgment of a learned 
Judge of this Court, I do not find anything 


} 
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` in it to show that this question was really 


considered at that time. Apparently, it was 
assumed at the time that the necessary 
result of the non-delivery of the consign- 
ment in dispute was that the Railway 
Co. was liable to pay damages to the 
opposite party. A careful consideration of 
the language of risk-notes (Forms A and H) 
which | have set out above will show that 


< this assumption is nct correct. Proceeding 
- upon the finding that it was a case of non- 
- delivery of a consignment, the question still 
< rerfhains 
“Railway Oo, is liable for damages. It 


for consideration whether the 


is true that the onus in view of the above 
finding now lies on the Railway Oo, 
in the first instance to disclose how the 
consignment was dealt with throughout the 
time it was in its possession or control and 
if it is found upon the evidence adduced 
‘by the Railway Oo. that there was 
misconduct on the part of its servants, the 
Railway Oo. would be liable to dama» 
ges without any further evidence on behalf 
cf the oppositegparty. If it is found, however, 
that the evidence produced on behalf of 
the Railway Co. does not fairly lead 
to the inference that there was misconduct 
on the part of its cervants, the burden of 
proving such misconduct shall then shift 
on the opposite party. It appears from 
the record that the Railway Co. pro- 
duced some evidence to show how it dealt 
with the consignment in question during 
the time it was in its possession and control 
and the learned Small Oause Oourt Judge 
who first dealt with tte suit definitely 
found that misconduct on the part of the 
Railway Co’s. servants had not been 
established, The learned Oounsel for the 
opposite party has strenuously argued that 
it is necegsarily implied in the finding 
alrived at by the learned Judge of this 
Ocurt that the evidence adduced by the 
Railway Oo. does not relate to the 
consignment which was delivered to tha 
Qo. by the opposi'e party's agent at 
Bombay but to some other consignment, 
‘The argument is no doubt ingenious but 
not Very convincing., Al‘that the learned 


- Judge of this Oourt considered at the time 


was the questicn whether any marke cf 
‘identification made by the Railway or by 
the consignor were present on the tins 
making up the consignment when they were 
Offered to the opposite party at Allahabad, 
and it was found upon the evidence that 
shere were no such marks and it was conse- 

uently held thst the identity of the con- 
-signment had not been proved and hence 


SHORETARY OF STATE V. SADHO LAL JAISWAL (ALL,.) 


437 


the opposite party was justified in refusing 
to take delivery of it. The question as to 
what isthe legal effect of the non-delivery 
ofa consignment does not appear to have 
been argued before the learned Judge on 
the previous occasion and does not appear 
to have been considered by him In my 
judgment, it is a vital question upon which 
the liability of the Railway Oo. de 
pends and asthe case -has not been cone 
sidered from that point of view by the 
lower Oourt, I consider it necessary to send 
it back to the lower Court with the direc- 
tion that it shall proceed to decide the 
point in the light of the observations which 
I have made above regarding the intere 
pretation of risk-notes (Forms A and H). The 
parties shall be at liberty to produce fresh 
evidence if they care todo so. The finding 
will be submitted to this Oourt within two 
months from this date. The parties will 
have the usual ten days’ time for filing 
objection, if any. 

[After receiving the finding arrived at by 
the lower Oourt, the Court, continued as 
follows.] : 


Order.—(September 8, 1939)—In conti- 
nuation of my order dated February 3, 
1939,-by which I remanded this case to 
the lower Court for its finding upon a 
particular issue, I need only state that the 
lower Court has now found that the iden- 
tity of the consignment ia dispute whch 
was refused by the plaintiff at Allahabad 
with the consignment that was delivered 
to the Railway Oo. at Bombay by the 
consignor has not been established and 
upon the evidence produced by the Railway 
Oo. to disclose’ how’-the consignment 
was dealt with throughout the time it was 
in its possession or control. It may fairly 
be inferred that there was misconduct on 
the part of the Co's. servants. This 
finding has been challenged by the learned 
Counsel for the defendants on various 
‘grounds. I bave heard the learned Counsel 
at considerable length and -have myself 
perused the material portion of the evidence 
upon which the lower Oourt’s finding is 
based. Having done so, I donot find much 
force in the learned Connsel’s o ntention 
and am inclined toacceptthe finding of the 
Court below. It is true that the lower Court ` 
allowed its mind to be influenced by its own 
interpretation of the order passed by this 
Court in a previous revision ; but the fact 
remains that it considered the evidence 
upon its merits and ultimately arrived at 
the finding referred to above. Upon that 
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` the plaintiff's claim must be decreed, It 
was strenuously urged by the learned Coun- 
sel for the defendants that he should have 
been given a further opportunity by the 
Court below to produce evidence on the 
qu uestion of the amount of damages to which 
e plaintiff was entitled. I do not find 
much force in this contention. When the 
suit was.first tried, there was a clear issue 
framed by the Court on the question of 
damages and it was open to the defendants 
to produce their evidence relating to that 
question. They failed to do Bo, and there 
wags no Sufficient reason why when the suit 
-was remanded by this Court, the defend- 
ante should have been allowed a’ further 
opportunity of producing evidence which 
they could easily have adduced at the first 
stage. The Court below accepted the sworn 
: testimony of the plaintiff of that point and 
. passed a decree upon that basis, I see no 
' sufficient reason for interference. The result 
therefore is that I dismiss this application 
in revision with costs. 


e j Application dismissed. 
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CALCUTTA HIGH COURT 
Civil Rules Nos. 633 and 679 of 1938 
` January £,1939 
` 9, K. Gécen ann B. K. MUKHRRJIRA, JJ. 
COMMISSIONER cr WAQFS, BENG4AL— 
) ~ PATITI REE : 


‘ NARASINGH OHANDRA DAW & Oo. 

— DECREH-AOLDER— DEFANDANT AND OT. ERS— 
—Opposits Party 

Bengal Wauf Act( XIII of 1934), e, 10—Applica- 

bility outside Bengal—Government of India Act 
1919 "(9610 Geo. V, Ch, 101), a. £0-A (3)—Power of 

1 Government to Legislate to regulate central 
pagan for good Government ~of territories outside 
province. 

The special provisions of the Ben. Waqf Act, 
1934, cannot be read as meaning that s. 70 of that 
‘Act. will have operation in proceedings outside the 

- .Provinge of Ben 


Section 80-A (3), Govt, of Tndin A ot, cannot be 


‘interpreted to“ mean that the local Legislature is 
laws regulating a central subject: 


g lying, 


authorized to make 


for | ce and good government of territories 1 


de the province, 167 Ind, Oàs, 815 a), refer 


"O. Rules from the orders of Bub-Judge 
Goalpara (Assam Valley District), date 
January 28, 1938, and Munsif at Dhubri 


(Goslpara) (Assam Valley District), dated’ 


February 3, 1938, respectively. 


Mr. Abul Quusam (No. 2), for the Petis 


tioner, 


‘ COMMISSIONER OF WAQHS V, WARASTHOH OHANDRA DAW & oo. (OAL.) 
finding which I accept, it is evident that 


a ~ 
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Mesers. Atul Chandra Gupta, Rabindra 


Nath Choudhury and Provash Chandra. 


Basu, forthe Opposite Party. < 

S. K. Ghose, J.—Oivil Revision Oases 
Nos. 630 of 1938 and 679 of 1938 have been 
brought up together. It has been pointed 
out to us that the former case has become 
infructuous by reason of the fact that the 
suit out of which the matter Srose was, withe 
drawn by the plaintiff even before the Rule 
was issued by this Court on May 6, 1938, 
That being 60, the Rule must stand dis- 
charged. In the other Civil, Reviaion*Oase 
No, 679 of 1938, the question that arises 
for decision is, whether s. 70, Ben, Waqf 
Act, 1934, has application outside -the pro» 
vince of Bengal, 
these. The opposite party is the`muútwali 
ofa waqf created by a resident of Dacca 
with respect to properties situated partly 
in Bengal and partly in Assam. The said 
waqf has been duly enrolled under s. 44, 
Ben. Waqf Act, 1934, in the Office of the 
Commissioner of the Waqfs who is the 
petitioner in this case. The wagif hada 
firm operating at Dhubri in Assam. -The 
decree-holder opposite party obtained a 
decree against that firm and fled an 
execution case No. 281 of 1936 in the Court 
of the Munsif at Dhubri, Some properties 
were sold without notice ‘being issued to 
the petitioner under s 70, Ben. Waqf Act. 
On June 16, :1937, the petitioner applied 
to the Munsif under s 70 (5) of the Act for 
a declaration that the aforesaid sale wag 
void. The learned Munsif by. his order 
dated February 3, 1938, dismissed the 
application holding, first that’ the’ “Ben. 
Waqt Act does notapply to Assam ; second- 
ly, that in any case, the Act does not apply 
to ihe present execution case which was 
instituted before the Ben. Waqf.Act came 
into force; and thirdly, that the application 
was time-barred. 


It is stated in para. 5 of the petition 


“ before us that at the hearing, the parties 


confined their contention to the question of 
the petitioner's locus sandi and- that- on 
that understanding - the Pleader of the 
petitioner did not-adduce -any evidence on 


, 


The relevant facts ate.— 


b 


the merits or -om - the question’: ‘that the . 


application was made within. one: month of 
his coming to know of the sale. -Mr. 
Gupta appéaring for the auction- purchaser 
opposite party does not dispute this state. 
Ment. The decision of this rule therefore 
turns upon the: question whether -s/.70, 
Ben. Waqf Act ap Ue ate -40 Pan a 
Assam. . If we hold that. the section does 
apply, then’ ‘the ‘matter-will baye to, be “ 


P- 


f 
1 
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referred to the lower Oourt for further 
enquiry on other points. In support of his 
decision the learned Munsif has referred 
to the Preamble of the Act which states: 
“whereas itis expedient to make provision 


for the proper administration of waqf 
property in Bengal;” s. 1 (2) further 
provides that the Act extends to the 


whole of Bengal. The Advocate for the 
petitioner has placed strong reliance on 
B. 3, part of which runs as follows :— 

‘Save as herein otherwise specifically stated, this 
Act shall apply to all wag/s, whether created before or 


„after the commencement of this Act, any part of the 


property of which is situated in Bengal.” 
His contention is thatthe Act operates in 


_personam and in respect of the waqf os 


whole and therefore all the provisions of 
the Act apply toall parts of the properly 


-of the waqf even if such parts are situated 


outside Bengal. Reliance has also been 
placed upon the fact that the Act has been 


passed with previous sanction of the 
Governor-General under sub-s. (3) of 
s. 80-A, Govt. of India Act. We 


have been referred to various provisions 
of the Waqt Act. such as, es. 27, 38, 44, 45, 
48,55 and 59 for the purpose of show- 
ing that the Commissioner has been 
authorized to deal with the waqf asa whole 
which necessarily implies that he is to deal 
with the entire property even though part 
of it may be situated outside the province, 
Now, so far as s. #0-A, Govt. of 
India Act, is concerned, it may be relevant 
to point out that under subes. (1) of that 
section the local Legislature may make 
laws for the peace and good government 
of the territories for the time being con- 
stituting that province and this provision 
is: made subject to the provisions of the 
Act. Under sub-s. (3), sub-cl. <e), the local 
Legislature may, with the previous eanction 
of the Governor-General, make laws regu- 
lating any central subject. Tnis refers 
back to the provision in sub-s. (l) and it 
cannot be interpreted to mean that the 
local Logislaturejis authorized to make laws 
regulating a central subject for peace and 
good government of territories lying outside 
the province, No contrary interpretation 


was put upon the section by this Oourt in 


Debendra Narain Roy v, Jogendra Narain 
Deb (1). On the contrary, it was pointed out 
in that case that in the Bijni Succession Act, 
there was no definition of local extent and, 
having regard to the provisions of that Act, 
it washeld that it applied to the status of 


o® 6i OL J 212; 167 lnd, Oas, 615; A I R 19% 
593; 9 R O 726, : 


COMMISSIONER OF WAQFS Y. NARSINGH CHANDRA Daw & co. (OAL) 439 


the holder of the raj wherever the proper- 
ties appretaining to the raj might be 
situated, even though some of the properties 
might be outside the Province of Assam. 
The Advocate for the petitioner has von- 
tended that the definition of extent in e. 1 
(2), Ben. Waqt Act, dces not take the 
matter any further, because in any case 
the local Legislature cannot make laws to 
operate for the peace and good government 
of the territories outside the province, Bat 
this argument-does not also advance the 
case of the petiticner any further. So far 
as the status of the Oommissioner is con- 
cerned, it is conferred by the Bengal Act 
to operate even outside the province. 
Therefore the Commissioner may bring 
suits under 8. 72 or 8. 73, Bengal Act, in 
Courts outside the province. But s. 70 lies 
in a different category, because it imposes 
an obligation on the Court to issue notice 
to the Commissioner in certain circum- 
stances. í 

Mr. Gupta has contended thatit is not 
within the province of the local Legislature 
to make any law which will affect the 
jurisdiction of the Court situated outside the 
province. Section 70 (1) refers to a: suit or 
proceeding in respect of any wagf property, 
etc., and if this wagf property is situated 
Outside the province, so that the Oourt 
having jurisdiction over itis also outside 
the province, then the Act cannot operate 
beyond its extent, that is to say, outside 
the province of Bengal. Otherwise, as 
Mr. Gupta points out, conflict of jurisdic- 
tion is inevitable, since it is suggested 
that every province may have a Waqf Act 
of its own, Leaving aside the larger quese 
tion as to; the interpretation of s. 80-A, 
Govt. of India Act, it- seems to me 
that the special provisions of the Ben. 
Wea? Act, 1934, cannot be read as mean- 
ing thats, 70 of that Act will have opera: 
tion in proceedings outs:de the Province of 
Bengal, I think, therefore, that the view 
taken by the learned Munsif is right. The 
Role must stand discharged, There will be 
noorder as to costs. 


B. K. Mukherjea, J.—I agree. 
D. Rule discharged. 
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MADRAS HIGH COURT 
Oriminal Revision Case No. 895 
of 1938 


and 
Case Referred No. 27 of 1938 
March 3, 1939 
LAKSHMANA Rao, J. 
In re PAIDI SUBBAYY 
—AcousEp 

Criminal trial—Oase under a. 379, Penal Oode 
_ (Act XLV of 1860)—Property seised—After investi- 
gation case referred as of civil nature — Property 
should be returned to persons from whom it was 
seized and not to complainant, 

In a case under s. $79, I. P. C, against five per- 
gong in respect of articles used in cultivation, the 
Police seized the property and after investigation 
referfed the case as one of civil nature The Magis- 
‘trate struck off the case from the Police file but on 

recommendation of the station house officer 
ordered that the property be returned to the com- 
Plainant : | 
` Held, that the subsequent order was wrong and the 
property had to be returned to the persons from whom 
. It wag seized, . . 

Cr. R. Case and Oase referred by the Dis- 
trict Magistrate, Guntur, dated November 
17, 1938. 


Mr. K. Kottaya, for the Accused. 


The Publio Prosecutor, for the Orown, 


Facts.— On the complaint of one B. B. 
of Tangutur village, the station houso 
officer registered a ‘case under s. 379, 
I. P. O. against five persons in respect of 
articles used .in cultivation. The Police 
seized the property and after inves'igation, 
Teferred the cise as one o: civil nature, 
The'* stationary Sub-Magistrate struck off 
the case from the Police file but on the 
recommendati:n of the station house officer, 
ordered that the property be _returned to 
the complainant: Against this “order the 
District Magistrate referred the case to the 
High Court on the ground that the order 
of the stationary Sub-Magisirate was 
wrong and that he has no power to reverse 
the order, 

Order.—The property was seized from 
Accused No. 5 and it has to be returned to 
him, The order of the Sub-Magistrate is 
therefore set aside and the property will 
be returned to accused No; 5. -: 


N.-D, Order set aside. 


KURBLLA RAMAMURTI Vv, NALAM SUBBARAO (MADR.) 
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MADRAS HIGH COURT. 
Appeal No, 171 of 1935 and Civil . 
Miscellaneous Petition No. 5029 of 1938. 
December 7, 1938. g 
PaNpRANG ROW AND VENKATARAMANA 


~ Rho, Jd. 
KURELLA RAMAMURTI AND ANOTHER 
— APPBLLANTS 
tErsus 
NALAM SU RBARAO—RasPoNDHNT 

Mortgage—Interest —Stipulation for payment of, 

in nature of penalty —Stipulation held in nature of 
alty and not binding on mortgagor — Contract*Act 
IK of 1873), 8. 74. 

A mortgage deed provided that the sum -of 
Bs. 2,000 which was borrowed thereunder should be 
re-paid in eight annual instalments of Rs, 250 each, 
such instalments to count both towards principal 
as well as interest on the entire sum. The stipulation 
for payment of interest ran aa follows: that in 
default of payment of sums due in any instalment, 
the sum remaining‘ unpaid on ,that date shall be 
added to the principal and the entire amount 
become payable at once irrespective of future 
instalments, the entire sum carrying interest at 
1 percent. per mensem Compound with yearly resta: 

Held, that there was a clear penalty which the 

ties could not have intended to be enforced as 
amages for breach of the contract to pay annual 
instalments. The stipulation which required payment 
of compound interest at 12 percent. per annum was 
therefore not binding on the mortgegor. 


A. and O. Mise. P. against the decree of 


the . District Oourt, East Godavari at 
Rajahmundry, in O. S. No. 46 of 1934. 


Mr. D. Suryaprakasa Rao, for 
Appellants. 


Mr. P. V.. Vallabhacharyulu, for the 
Respondent, 


Pandrang Row, J.—Tbe only point 
that arises in thiscase is whether the 
stipulation for payment of compound 
interest at the rate of 12.per cent. per 


the 


annum found in the suit mortgage deed is. 


in the nature of a penalty and ought to be 
relieved against. The mortgage deed pro- 
vided that the sum of Rs. 2,000 which was 
borrowed thereunder should be repaid in 
eight annual instalments of Rs, 250 each, 
such instalments to count both towards 
principal as well as interest on the entire 
sum. The stipulation that is objected to 
rans as follows: 

“And that in default of pa: 
any instalment,.the sum remaining unpaid on that 
date shall be added tothe principal and the entire 
amount become payable at once irrespective of 
future instalments, the entire sum carrying in- 
terest at 1 per cent, per mensem compound with 
yearly rests”, . : 

There was, as it were, a double -penalty 


ent of sumsdus in 


put upon any defaultin payment of the 


annual instalments, namely the entire sum 


will become immediately repayable ‘irres- - 
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w - pertive of future instalments, and secondly, 


D 
it 


í 


-y 


í 


fa 


interest had to be paid at I ‘per cent. per 

- mengem compound with yearly rests. The 

> latter penalty is, in our opinion, a clear 
penalty whichthe parties could not have 
intended to be enforced as damages for 
breach of the contract to pay annual instal- 
ments. The stipulation in question which 
requires payment of compound interest at 

. 12 per cent. per annum is, therefore, not 
binding cn the defendants, the appellants, 
and we think the proper and reasonable 
provision to wake as regards interest is 
12 per cent. simple interest as is provided 
earlier in the document. 

The decree cf the Court below must be 
varied in eccordance with this finding, 
namely by allowing tke plaintiff only simple 
interest at 12 per cent. per anum and not 
compound interest as claimed in the plaint 
and allowed by tte Ccurt below. In view 
of the fact- that the interest is- fairly high 
and thesecurity was quite good ‘and also 
in view of the fact that over Rs. 4,000 has 
actually been -paid tby the mortgsgees to 
the mortgagor, we are not prepared to 
award any compensaticn to the mortgagee 
except not to interfere with the award of 
costs in the Oourt below and not to compel 
him to pay the costs of the appeal in this 
Court 7. Beyond this, we are of cpinion, the 
Case does not require any award of come 
pensation to the mortgagee, ‘The appeal 
is allowed as indicated above and the 
parties will bear their own costs in this 
appeal. O.M. P. No. 5029 of 1938, an: 
application filed by the.-appellants for’ 
scaling down the debt under ss. 8 -and 9, 
Mad. Act IVof 1938, will be remitted to‘ 
the Court below for dispogal ‘according to- 
law andthe decree in this appeal will be 
subject to the final orders on that appli-! 
cation. j 


N.“B. 


= 


Order accordingly. 


; _ OUDH CHIEF COURT 
First Civil Appeals Nos. 16 and 40 of 1936 
: November 15, 1939 a E 
` Tnomas, O, J, AND BuannerTr, J. , 
' Chaudhari BARQ RAZA DEAD, IN HIS 
PLacg Ch, KAMALUDDIN AnD 
` SNOTHER— DargnpANTs—APPELLANTS 


f vETSUS 
Mst; AKBARI AND cTaERs—PLaINTIFFS 
AND OTHERS— DREBNDANTS — REBPONDENTS 
Custom — Essential requirements of, for legal re- 
‘cognition—Mere exclusion of names of daughters from 
_khewat, 07. establishes their exclusion from share- 
tu father’s inheritance by. ised custom—Inherit - 
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ance—Bheikhe of Mangalsi Pargana,District Fysabad— 
Exclusion of daughters from inheritance— Registration 
Act(XVT of 1908), 8. a si peen pe 
held not invalid on account of defect in registration 
—Practice—Objectton not raised in pleadings and no 
issue framed on the point—It cannot be ratsed after 
evidence in case has been recorded. 

It isof the essence of special usages modifying 
the ordinary law of succession that they should be 
ancient and invariable, and it is further essential 
that they should be established to be so by clear and 
unambiguous evidence, It is cnly by means of such 
evidence that the Courts can be assured of their 
existence and that they possess the conditions of 
antiquity and certainty on which alone their legal 
title- to recognition depends 108 Ind. Oas. 413 (2), 
relied on (p. 449, col. 1. t 

The mere exclusion of the names of the daughters 
from the khewat does not go very far to establish that 
they were by recognised custom exclu from any 
share in their father's inheritance. [p 43], col 3.] 

The custom of exclusion of daughters from any 
share in their father’s inheritance does not exist 
among all the Sheikhs of Pargana Mangalai of Fyz- 
abad District. ae 

Where a pardanashin lady executes a sale deed and 
her husband hands it over to the Sub-Registrar, who 
then comes out of his office where the lady is on anekka 
and there ascertains from her if she had executed it 
and had received its consideration and having satisfi- 
ed himself goes baok to his office and makes an 
endorsement on the back of the deed that tha lady 
presented it for registration, the deed is not invalid 
on account of the defect in its registration. 58 Ind, 
Oas. 326 (7), relied on. [p. 452, col. 2] - 

Where an objection on acertain point isnot taken 
in the pleadings and consequently there ia no issue 
on that point, the party is not entitled to raise it after 
he aR in the case has been recorded. [p. 453 
ool, 1. 

F. OG. As. against the decree of the Civil 
Judge, F; zabad, dated January 13, 1936, 


Messrs, M Wasim; Faiyaz Ali and Ali 
Hasan, for Appellants Nos. 2 and 3, 

_Messrs S, N. Srivastara and Naimullah, 
R.: B. Ram Prasad Varma, for Respon- 
dents Nos. 1 to 3. 


Judgment.— First Appeals No: 16 and 
40-of 1936 were preferred by the defendants. 
and plaintiffs, respectively, in a suit which, 
was brought for possession ola fifth share. 


. in certain property specified in lists A, B. 


and O, attached to the plaint. 

There were three plaintiffs, the first, 
Mst. Akbari, being the principal plaint- 
iff and the other two being transferees 
from her of a half ehare in the property. 
claimed by her.. Mst. Akbari sued for 
her share in the property . left by her 
father Ohaudhri Masum-ul-Raza and also 
in the prperty' leit by her brother 
Chaudhri: Qutub Raza, these shares being 
respectively 1-7 and 235, totalling one- 
fifth, Chaudhri Mescumeul-Raza died in 
1924 and Cheudiri Qutub Raza in 1933 
Mst. Akbari claimed , that the family was 
a Syed family. The defendants were 
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-the two’ brothers of Mst. Akbari, Ohau- 
dhri Barq Raza and Ohaudhri Yaqub 
Raza, and her two nephews, Jamiluddin and 
Kamaluddin, the pedigres put forward by 
the plaintiffs being as belox :— 


Chaudhri WADU M-UL-RAZA 
l. I | R 
Mst. Akbari Oh. Yaqub Oh. Qutub Ch. Barq 
: <p Raza ` Raza (dead). Raza’ 
No. 1.) (defendant (defendant 
No. 2.) No. 1) 
“I 
| 
| i 
Jamiluddin Kamaluddin 
(defendant (defendant 
No. 3. ) > No, 4. ) 


Jamiluddin died during the pendency 
of the suit and his mother Mst, Amjad-un-nisa 
. and bis sister Mst. Majid-un-nisa were im» 
pleaded as his representatives, 

The defendants did not admit the 
correctness of the pedigree, They claimed 
that Mast. Amjad-un-nisa was the wife 
of Chaudhri Qutub Raza and tbat J amilud- 
din, Kamaluddin and Met, Majid-nn-nisa 
were their issues.: They asked that Mst. 
Amjad-un-nisa ‘and Mst. Majid-un-nisa 
be made parties to the suit. 

Certain interrogatories were put by the 
plaintiffs and in reply thereto it was said on 
April 5, 1935, that Mst. Amjad-un-nisa 
-had heen originally married to Ohaudhri 
Barq R: za. He had divorced her about 
24 years before and Ohaudhri Barq Raza 
had not remarried. A few dars after the 
expiry of the period of iddat nikah of 
Mst. Amjal-un-nisa had been performed 
with Ohaudhri Qutub Raga. 

Apart from this denial of the pedigree 
the -defendants (including Mst. Amjad- 
un-nisa and Mst. Majid-un-nisa who were 
impleaded later) set up a family custom 
that in the pressnce of male issuea 
daughter does not get a share in the asseta 
of her father. Further by custom and 
right of inheritance Ohaudhri Qatub Raz s 
sons would. succeed to his property. They 
-algo said that even if it was found that 
Uhaudhri Qatub Rasa died issueless, his 

` widow Mat. Amjad-un-nisa - would succeed 
to his Property, his sister not gettin 
any share. ‘In any case Mat. Akbari woul 
not be entitled to à share in the presence 
of her brothers: 

The defendants aileged that Obaudhri 
Masum ul-Raza was a Sheikh belonging to 
the Hanafi School .of the Sunni sect, as 
against the Plaintifie’ contention tbat he was 
8 By eds! : - Hoos 
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They further alleged that Ohsudhri Qutub 
Raza executed a deed of wagf on July 30, 


1930, by which he disposed of all hig 


property with the exception of that given in 
list A. 

The defendants denied the validity of the 
sale-deed executed by plaintiff No. 1 in 
favour of plaintifs Nos, 2 and 3 on Februe 
ary 26, 1934, contending that it was fictitious 
and without considération and that the 
transaction was champertous and contrary 
to law, - 

It is notin dispute that the family of 
Masum-ul-Raga has lived in the village and 
Pargana of Mangalsi in the Fyzabad 
District for a long time. 

The only other member of the family who 
son o 


requires mention ið another 
Mst. Amjad un-nisa named Sirajuddin. 
He is not referred to in the pleadings 


as he died issueless before the institus 
tion of the suit, and we only mention him 
because his name appears in evideace to 


~ which: we shall refer later in connection 


with the question of the paternity of Mat. 
Amjad-unenissa’s children, 

The suit gave rise to the KG ep 
issues :— 

1. Did Masum-ul-Ragı also leave. pro- 
perties shown in list C aane ke to the plaint 
and did defendants Nes. 1, 2 ard Q wub 
Raga take p seession of th: m? 

2. Did QĘıtub Raza die itBueless and -did 
tae plaintiff No. 1 inherit 1- 9 of 2-7 sh+ra as 
alleged in the plaint ? 

3, Arethe plaintiffs Nos 2 and 3 trans- 
terees from the plaintiff No.1 as is alleged 
by the plaintifs ? 

4. Isthe suit champertous ss is alleged 
by the defendants? ITiseffect on the claim 
of the plaintiffs ? 

5, Is the suit bid for want of apngasaty 
parties ? 

6. Did Qıtub Raza make a waqf of all 
his properties excepting those detailed in 
list A annexed to tne written statement and 
cannot the- plaintiffs therefore claim a 
share in what is the subject of the waqf ? 

7. Is the plaintiff No.1 excluded from 
the inheritance of Masum-ul-Raza and 
Qatub Raza by local, tribal and family 


z custom asis alleged by the defendants in 


paras, 19, 22, 23 and 24 of the written 
statement ? 

8. To the 
entitled ? 

On the first issue the learned Subordinate 
(Civil) Judge of Fy zabad held that Onaudhri 
Masum-ul-Raza left the’ movables . mene 
tioned in the list O, and defendants Nos. 1, 


what relief is ‘plaintiff 


~% 


ja 


5 


` other defendants had 
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2 and Qutub Raza took possession-of them 
and that the plaintiffs had failed -to’ prove 
that Qutub Raza alsoleft the movables. : 

On the second issue the finding was that 
Qutub Raza died a bachelor leaving only 
two brothers, defendants Nos. 1 and 2and 
a sister, plaintif No 1, who was not ex- 
cluded by any custom from claiming her 
legal-share in his inheritance. : 

The finding.on the third issue was in the 
affirmative, the sale-deed, Ex, 1, being held 
to be valid. i 
* Issue No.4 was not pressed and the finde 
ing was in the plaintiffs’ favour. 

ne. fifth issue did not require determina 
tion as Mst. Amjad-un-nisa and Mat. Majid» 
un-nisa were added as defendants after the 
pleaded that they were 


necéssary parties. : 
- The-wagf (Ex. O-1) referred to in the 
sixth issue purports to have been executed 
by Qutub Raza in respect of a 1-3 share 
of his father's share 
this presumably, being the share to which 
he considered himself entitled in these 
mahals. The Oivil Judge held that he was 
entitled to 2-7 only (on the finding that 
Mst. Amjad-un-nisa was entitled to 1-7). 
He also held that it had not been proved 
that Qutub Raza left any of the property 
mentioned in list O. - 

“On the seventh issue the Ouvil Judge 
held that the custom set up had not been 
proved, and on the eighth issue that the 
plaintiffs were entitled to a decree for 
possession of a 1-7 share in the properties 
shown in ‘lists A, Band O,and of a 2-35 
share in the properties shown in lists A 
and B after excluding those: mentioned in 
the waqf deed, Ex. O-1. 

- The defendants’ appeal cuntesta princi- 
pally the findings of the Oourt below that 
Qatub Raza died without issue and_that 
the alleged family custcm excluding 


- daughters from inheritance was not proved. 


Ib “has been ‘prescred only on these two 


'" issues and én the issue relating to the title. 


of plaintiffs Nos, 2 and 3, The defendant 
Barq Raza died -during the pendency of. the 


`~- appeal; 


The contention in the plaint ffe’ appeal is 


"that the finding in regard to the. wagf is, 
-not justified an 
mistakes and mistakes of calculation in the 


d that there were clerical 


decree. ae : 

“The defendants' case is that Barq Raza 
married Mat. Amjad-un-nisa in 1909 and 
divorced her two years latér as they did not 


> get on- well together, Sne was married | 


again to his younger brother, Qutub Raza, 
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in Certain mahals - 


-She did not 
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five.or six months later, and all four 
childret,.Majid-un-nisa, Sirajuddin, Jamile 
uddin, and Kamaluddin, were the issue of 
this marriage. | 

The only documentary evidence produced 
defendants in support of their 
story was the deed of wagf, Ex. 0-1, 
executed by Qutab Raza in 1930, in which 
he referred to Mst. Amjad-unenisa as his 
wife and the four children as his children; 
and extracts from registers of the Governe 
ment Intermediate College, Fyzabad, 
(Exs. C-24 and C-25) showing Qutub Raza 
as the “parent or guardian” of Jamiluddin 
and Kamaluddin, respectively. We shall 
consider later what value should be 
attached to these extracts, but it may be 
mentioned here that the periods to which 
they relate are from July 16, 1429, to July 10, 
1934, in the case .of Jamiluddin and fron 
July 15, 1931, to July 10, 1934, in the case of 
Kamaluddin, 

The principal witnesses to the alleged 
divorce and remarriage in 1911 were Barg 
Rasa and Mat. Amjad-uo-nisa themselves, 
both of whom were examined on commis- 
sion. All that Barq Raza says abont the 
reason for divorce is that their relations 
were strained: Mst, Amjad-un-nisa says 
nothing on the point. She says that her 
husband divorced her, but there was no 
desire on her part for divorce. There was 
no talk of her marriage to Qutub Raza 
prior to the divorcee: her father-in-law 
suggested it a month or two afterwards, 
and she at once fellin withthe suggestion. 
inform her father or her 
brot.ers of the proposal, thongh she 
informed them after tue divorce and second 
marriage had taken place. She did not 
visit her father between the divorce and 
her eecond marriage. Her father was dis- 
pleased at net being informed about the 
divorce and second marriage (that is pre- 
sumably before they took place) and did 
not Visit Masumeul-Razi afterwards in cons 
sequence. 

; (After examining the evidence of wite 
nesses of both the parties their Lordships 
proceeded). | . 

We are not at all impressed by either 
the plaintiffs. or the defendants’ witnesses 
on this question and do not feel that we can 
place reliance on any of them. The motive 
givén by Barq Raza for the alleged divorce 
of 1911 seems singularly inadequate, and 
indeed. this has been conceded by the 
defendants’. Counsel. On the other hand, 
the plaintiffs seem to have been reluctant 
to probe thé matter deeply, judging by the 
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slight crossexamination of Bara Raza and 
Mst. Amjad-un-niea on the point. 

' The plaintiffs have produced documentary 
evidence, the suthenticity of which is not 
disputed, to prove that up till about 1929 the 

. children were shown as the children of Barq 
Raza, There is evidence. of defendants’ 

_ witnesses that Vet. Amjad-un-nisa was born 
first, then Sirajuddin, then Jamiluddin, and 
lastly Kamaluddin (vide statements of Abdul 
Aziz (D. W. No. 14) and of Mst. Amjad-un- 
nisa herself). 

Exhibit 66 is an extract from an official 
birth register and shows that Barg Raza was 

_ + the fatber of a male child born on June 21, 

1914. z 
_ Exhibits 133 to 135 are school leaving 
certiðcatee of the three boys given by- the 

. head master of the Mangalsi School In 
all of them Barq Raza ig shown as the 
father, but in Ex, 135, relating to Kamalad- 
din, the name of Barq Raza has béen 
struck out and the name of Qutub Raza 
substituted. ‘The dates of birth are 
respectively September 14, 1915, September 
14, 1917, and August 6, 1921, and the dates 
when they - left this‘ school are February 2, 
1926, April 30, 1929, and April 2%, 1931. 
There is nothing tno show when Qutub 
Raza’s name was substituted for that of 
Barq Raza in Ex. 135 but the -certificate 
must have been given in 1931. 

It will be observed that the date of 

Girajoddin’s birth given in Ex. 133 does 
not agree with the date given inthe birth 
certificate. There is a difference of nearly 
15 months. We do not attach much impor- 
tance to this, since dates in school registers 
‘are notoriously unreliable. We find in 
Ex. C-25 that the date of Kamaluddin’s 
birth is given as May 5, 1924, a difference 
of nearly three years. We must, however, 
note that Barq Raza admitted that he had 
connection with a prostitute for some time 
and that his. wife made a general accusas 
tion against him of having connection 
with prostitutes. There was a mutation 
.case in 1925 in which one Ahmad Raza 
-claimed to be his son, the evidenze of a 
Patwari, Ganesh Prasad (Ex. 73) showing 
‘that Ahmad Rasa was the son of a 
“prostitute. At the same time Ganesh 
Prasad said that he did not know, the name 
.of_his father, We merely mention this to 
show thut there is some doubt as to the ideatity 
.of the child whose birth is recorded in 
Ex, 66. : 

The schcoleleaving certificates were issued 
by. Sultan Husain Khan (P..W. No. 2), 


teacher at the Mangalsi school, and: were . 
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prepared from the original register which 
he bronght to the Court, Objection has 
been taken to the defendants’ certificates 
from the Fyzabad Intermediate College 
(Ex, 0-24 and O-25) on the ground that they 
were not proved by similar evidence. We 
see no reason, however, to doubt their 
genuineness. Nor do we regard the entry 
showing Qutub Raza as ‘the parent or 
guardian’ of Jamiluddin and Kamaluddin 
as ambiguous. If Bara Raza was at that 
time still being held’ out as their father, 
there was mo reason - why Qutub Raza 
should be entered as their guardian. We 
cannot doubt that Qutab Raza was 
represented as their father from about 
the year 1929, as the deed of wagf, 
executed by him in. 1930 indicates. 

The next two dccuments; Exs, €4 and 65, 
are in our opinion very important and furnish 
a clué’to the solution of the problem, They 
are extracts from sale registers of stamps 
and tleir genuineness is not d'sputed. 
Exhibit 64 shovs that Barq Raza purchased 
a stamp (that is stam ped paper)for the execu- 
tion of a talaqnama -or deed of divorce on 
Septcmber 8, 1928, and that Mst. Amjad- 
un-nisa (who is recorded as his wife) 
made a similar purchase on the same date 
for the execution of a deed relinquishin 
her dower. ` 

The defendants suggest that these 
purchases were made with the`in'ention of 
giving formal effect totke divorce of 1911. 
‘We find it difficult to accept this explana- 
tion. We do not think it at all likely, if 
there had been a divorce and second 
marriage ss far back as 1911, that the 
parties concérned would have contemplate 
ed 17 years later executing formal deeds of 
divorce and relinquishment of dower. 

_ The plaintiffs could not show what action, 
if any, was afterwards n connection with 
these purchuses. They summoned the 


„original documents from the defendants, 


but the defendanis did not produce them. 
Their Counsel made statements to: the 


-Court denying that there was any deed of 


divorce or felinquishment of dower ‘in 
existence. — 

Having regard to the fact that it was 
not long after this that Qutub Raza appears 
for the first time as the ‘husband of 
Mat, Amjad-un-uisa and the father of the 
four children, we consider it by no mears 
improbable that if Mst, Amjad-nn-nisa was 
divorced by Barq Raza and married to 
Qutub Raga, this to k place either towards 
the eud of 1928 or in 1929 and‘not in 1911. 
Some other points may also be considered 


ae 


J 


LH 
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in this connection. Qutub Raza did not 
marry anyone else nor did Barq Raza. 


The explanation given by the plaintiffs : 


for Qutub Raza’s not marrying is that ‘he 
was suffering from tuberculosis, but: we 


doubt whether this explanation is sufficient, - 


though the Court below has accepted it.. 
The-age of Qutub Raza is given in the 


Fegistration endorsement on the waqf deed - 


as about 37, and if this is correct, he would 
be only about 18 years old in 1911, ' 

In 1934 Mst. Majid-un-nisa in a document 
executed by her (Ex. 137) gave her age 
as 25 years. 
in 1909 some time before the alleged divorce 
of 1911, 

The Patwari Ganesh Prasad, who gave 
evidence in February 1925 (Ex 72) and wŁo 
stated that he had also been a teacher in 
the school at. Mangalsi, deposed: tbat 
Sirajuddin was then.about 11 or 12 years 
old, which agrees rather with the entry 


in the birth register than with the entry in . 
the school (certificate. We do not, however, . 


rely much on this 

We find it quite impossible to believe 
the story of the divcrce and second marriage 
in 1911 cn tke evidence prcduced by. the 
defendants. It is remarkable that to 


support this story, they could prcduce only. 


witnesses (f relatively low status. Defen- 
dants themselves belong toa respectable and 
apparently well-tcedo family, and, had the 
facts been as alleged; it is difficult to believe 
that better evidence would not have been 
forthcoming; and ifthe-stoiy is true, there 
is no apparent reason why Barq Raza should 
have been recorded anywhere as the father 
of the children: ~ ~ oe - 

We'are not concerned with the actual 
paternity of the ‘children or the. motive 
which induced the parties to contemplate 
a divorce in 1928. It 


are faced with the pcsition that Bard Rasa 
abandoned apparently quite willingly, all 
claim to the children, that Qutub Raza as 
willingly assumed responsibility for them, 
and that Met. Amjad-tn-nisa has acknow- 
ledged that he istheir father, We can only 
Bay that we see no reason to doubt that had 
the full facts been elicited, they wceuld 
have explained'why it was not until 1928 
that a divorce was propceed. But whatever 
the explanation may be, we must hold on 
the finding that no divorce or -second 
marriage prior to that year has been proved, 
that thé children were bom while the 
marriage of Barq Raza and Mst. Amjad- 
un-nisa still subsisted and that ithey. -are 


kaba Basa v, AKBART (OUDH) 


If this ie correct, she was born '` 


is ciear' that all 
the facts have not come to light. We. 
“be another . Oounsel of .the defendants, 
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therefore legally the sons of Barq Raza. 
We agree therefore with the Court below 
that Qutub Rasa died issueless and that 
the plaintiff is entitled to 9. share in bis 
property;; Bo far as it has not been: disposed 
of by the wagf deed, ‘It is.. conceded by 
the learned Counsel for the-defendants that 


‘on the finding that Qutub Raza died issue- 


lesa he cannot dispute this, 

We now turn tothe more important and 
perhaps not less difficult question whether 
Met. Akbari is excluded from the inheritance 
of her father Masum-ul-Raza by local, tribal 
and family custom., The issue cn this point 
also raised the question of her exclusion 
by custom from the inheritance of. her 
brother. The Court below answered this 
question in her favour and though this 
finding has been disputed by the defene 
dants in the memorandum of appeal, their 


, learned Counsel has not contested it, 


It is necessary first. of all to examine 
son ewhat clcsely the allegations of the 
defendants with regard tothe alleged custom. 
In para. 13 of the wiitten statement of 
defendants Nos. 1 and 2 it was said that 


„there had been a custom obtaining for a 


very long time amung the Sheikhs of village 


- Mangas, Pargana Mangalsi, District Fyz- 


abad, in the family clan and brotherhood of 
Ohaudhri Masuim-ul-Raza that in the presence 
of male issue a daughter gets no share in Ler 
father's estate. Paragraphs 23 and 2! also 
make it quite clear that the custom is pre- 
dicated for Sheikhs only, it being the 
defendants’ contention that the family is a 


` Sheikh and not a Syed family. This written 


statement was ‘filed on January 15, 1935. 
In the proceedings.of: March 25, 1939, how- 
6ver, we find a statement by the -defene 
ants’ Counsel’ that even if , Ohaudhri ` 
Masumsul Raza was not.a Sheikh, the custom 
set up goverfied his family, On Beptem- 
ber 13, 1935, a further statement was made 


Mr. Faiyaz Ali, that the custom, was a family 
custom and that it applied to, the biradars 


' of. Chaudhri Masum-ul-Raza and also the 


Sheikhs and Sseds of village Mangalsi as 
well as pargana Mangalsiand to theSheikhs 
and Syeds residing within the District of 
Fyzabad, We may observe here that in 
view of this statement it has been argued 
by the learned Counsel for the plaintiffs 
that the inquiry should be restricted to 
the custom obtaining in the family, instances 
of such custom obtaining in other families 
in this village or pargana being ruled out 


_ a8 irrelevant. 


The proceedings of September 18, 1935, 
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meant to exclude daughters in the -pre- 
sence of sons only if.they had the same 
mother.. The Civil Judge did not, however, 
allow them to depart’ from. the position 
originally taken by them in their written 
statement. | 4 
Yet another statement was made by 
Mr, Faiyaz Ali during the examination of 
one of the defendants’ witnesses. It was 
that the custom pleaded governed all: the 
Sheikh Siddigis irrespective of their place 
of residence. `. 

Of some interest, too, are certain state- 


ments made by the defendant Chaudhri: Z 


Barq Raza on the point, After explaining 
that he was a Sheikh Siddiqi on both his 
father's and his mother's Bide, he said 
that it was an old custom in hig family 
and also in the families of other Sheikh 
in pargana. Mangalsi that sons exclude 
daughters from inheritance. 
four kinds of Sheikhs; he said: (1) Siddiqi, 
(2) Qureshi, (3) Faruqi, and (4) Ansari, 
So far as he knew, the custom applied only 
to Sheikh Siddiqis. He further explained 
that by the word biradari he meant Sheikh 
Siddiqis who were on visiting terms with 
him. He did not include Syeds -in his 
btradart, ù 

It is clearly necessary to determine first 


of all whether the family is a Sheikh or wished to take advantage of Hx. 4° witch, ho. 
` assorted sami as a.“ 
' Bheikh family, but at the same time was the -, 
iming tobe a descendant of Qazi | 


a Syed family, . ` l oe 

The chief difficulty. in connection with 
this question atiees from the. fact that in 
the khewat, Ex..A.l];of the first settlement, 
the heads of two~-families of- zamindara, 
Qazi Ladan and Qazi Ziauddin, are 
shown as Syeds, although a: number of 


their descendants, including Qazi Ladan's - 


son, are shown as Sheikhs,. There. is a 
very long pedigree of Qazi Ziauddin's family 
and we find both the prefix “Mir”, which 
is a Syed prefix, as 
“Sheikh” amon 
ukRasa was a descendant of Qazi Ziauddin, 
and appears in the. pedigree under the 
name of Ghulam Qutubuddin. It is Proved 


by -the evidence of Barq Raza and also. 


by the evidence of .Masum-ul-Raza himself 
in a previous case in 1924 (Ex. A-24) that 
he had this alias, s 
Masum-ul-Raza was described, when he 
gave evidence in 1924, as a theikh; aged 
64, mukhia of Mangalsi, and other members 
of the family, including the plaintiff 
Mgt. Akbari in the plaint in -the present 
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also show that the defendants attempted: 
further to explain the custom set up by: - 
stating that they meant to exclude fall’ 
sisters and not step-sisters, and that they 


‘females were excluded from in 


There were. 


‘,cendant of Ali through the 


well as the prefix. 
his descendants. Masume . 


e Syed 
- become a Syed. The plaintiffs have led 
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case haye described themselves as Sheikha. 


The duéstion came before a Bench of 
this Court in another case relating: so it 


-was-alleged, to other members of the game. 
family in 1927, Mohammad Zafar v. Mst: 
“Kaniz Saiyada and others (A. I. R. 1927: 


Oudh, 598) (1). The judgment of this Court 


has been exhibited as Ex. 37: The suit in . 


this case was brought by a brother against 
his sisters and mother for the inheritance of : 
his father with the allegation that there was 
& special custom in his Tmily by which 
eritance in 
the presence of male issue. It was in this | 
case that Masum-ul-Raza gave evidence in 


` 1924, He then described Bahadur Husain, ` 


Mohammad 
afaras the first paternal cousin of his own 
maternal uncle, He also said that Mohame 
mad Zafar was the descendant of Qazi 


the grandfather of the plaintiff 


6 


Ladan, and that Qazi Ziauddin and Qazi- 


adan were of the same family. 
The pedigree of Qazi Ladan's family in 
Ex. A-11 is incomplete, the 


condition may have been rather better at 
the time of the previous suit, this Oourt 


was unable to determine from it in 1927 - 


that Bahadur Husain was the descendant of 
Qazi Ladan. | 
As regards the question of the castes of 
uhammadans ‘to which the 
Mohammad Zafar, belonged it was 
“The plaintiff was in great difficulty over thé 
caste of Muhammadans to which he “belongs, He 


, shows the custom of his 


difficulty of 
Ladan who is described as a Syed, in order to 
obviate this difficulty it is now asserted that he’ 
is an Alwi, a descendant of Ali, but} not a des- 
daughter of the Prophet. He argues that in 
circumstances he is either a Syed or a Sheikh. 
The point is not very important in the view which ! 
we take upon the general evidence,"* are 


The question was not therefore decided *- 


in 1927. In the present case- the Civil 


' SJudge‘held that Ohaudhri Masum-ul-Raza - 


belonged toa Syed and not to a Sheikh 
family. He said — 

“Exhibit A-l1 clear] gives the castes of Qasi 
Ladan and Qazi Ziauddin as Syed and it was pre- 
pared at the time of the fret regular settlement and 


the cistoms governing the Byed will apply to them - 


at least in so far aa the riwaj-i-am prepared dur- 


ing the same Settlement are concerned., However, : 
-it is simply a technical matter because so far as . 


the riwaji-am, Exs, A-3 and A-5 are concerned, 
they are practically the same. It hasbeen conced- 
ed by the learned Counsel for the parties that a 
cannot become a Sheikh and a Sheikh cannot 


- ()A 1B 1997 Oudh 598; 103 Ind. Oas, 33, - 


plaintiff,. - 
Baid :— > 


lady Fatima, the. 
those / 


oral eyi- -: 


|| 


Paper of the’ - 
original having been torn, and although its - 


Me 


“ty 


ao 


x 


1846 | 


dence to prove that Chaudhri Masum-ul-Rasa was a 
Byed and the defendants have examined witnesses 
to prove that he was a Sheikh. As the plaintiffs’ 
contention is. borne out gt Ta A-11, I decide that 
Chaudhri Masum-ul-Raza belonged to a Syed. and 
not’ a Sheikh ily.” , 

We would merely observe here with 
reference to the remark that Exs, A-3 and 
A-5 are practically the same that there is 
one Very important difference between them 
to which we shall recur later, 


Apart from the fact that several persons | 
are shown as Sbeikhs in the pedigree of. 


Qazi Ziauddin in Ex, A-11, there is other 
documentary evidence which supports’ the 


view that the family wes a Sheikh family. 


Separate inquiries were made about Sheikh 
and Syed custom at the first regular 
settlement and lista of villages were pre- 
pared inhabited respectively by Sheikhs 
and Syeds. These are Exs. A-12 and A-13. 
Mangalei appears in the list of Sheikh 
villages and it is farther shown as a Sheikh 
Siddiqi village. There are only two villages 
which appear in both lists, these being 
Raunahi and Sheikhpur Jafar. 

Questions relating to the customs 
obtaining in pargana Mangalsi were 
addressed separately to Sheikis and Syeds 
in Exe, A-2 ard A-4, the replies being 

ivenin Exs A-3 and A-5, respectively. 

xhibit A-3 purporis to be signed by 
several zamindars, including three of 
Mangalsi, but for two of-the latter Masum- 
ul-Raza actually signed. One of these was 
Khadim Ali, lambardar of Mangalsi, who 


was stated by Masum-ul-Raza in 1924 to be. 


his cousin. He appears in the pedigree 
of Qazi Ziauddin. This is clearly very 
strong evidence in fayour of the defend- 
ants’ ccntention, since Ex. A.3 contains 
the replies of the Sheikhs. f 4 

The Fyzabad Settlement. Report publieh- 
ed in 18t0 (p. 261) refers to the Sheiks as 
holding Mangalsi, these being the only 


people, it is said, met with in the pargana ` 


who possessed documentary evidence o 
any great Anan of family, i 

It is proved that varicus members of the 
family have - 
Sheikhs at various times. We have men- 
tioned instances of Masum-ul-Rasza and of 
the plaintiff Mst. Akbari .hereelf, having 
done 89. In his evidence in 1924 Masum- 
ul-Raza said: í 

“ Only Baddigis are Sheikhs and I ama Baddigi 


ikh, as are all the Sheikha of my village. The 
Syeds of my village are Alawi.” 


The registration endorsement on the sale- 


deed, Ex 1, executed by Met. Akbari in- 


favour of the other plaintiffs describe her 
as a Sheikh. ` 
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‘a Sheikh Siddigi, 


, the admitted carelessness in 


descriLed themselves as” 
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Qutub Raza gave evidence in 1916 in 
the Court of the Munsif of Fyzabad in 
thé. case of Hasrat-un-nissa v, Zaib-un- 
nissa and was then described as a Sheikh, 


. The wag) deed Ex, C-l also describes him 


as a She 

In addition to this evidence, there is the 
evidence of a large number of defendants’ 
witnesses that Maeum-ul-Raza was a Sheikh 
Siddigi. There is also the evidence of 
one of the plaintiffs’ own witnesses, Wazir- 
ul-Hasan (P. W. No. 6), that he himself is 
and that Masum-ul- 
Raza, who belonged to his family, was a 
Sheikh Siddiqi. 

Only one witness was produced by the 
plaintiffs to give evidence to the contrary, 
this being Murtaza Husain (P. W. No, 1), 
the husband of Mst. Akbari. He said that 
he himself was a Sheikh, but that Masume 
ul-Raza was a Syed, though he only found 
this out after his marriage. 


‘In face of this overwhelming evidence 
to: support the defendants’ case on this 
point we cannot but h ld that the family 
is a Sheikh family and that the entry in 
Ex. A-il; eanne their ancestor as a 
byed is incorrect. It was remarked by this 
Court iñ Mohammad Zafar v. Kanizg 
Saiyada (1) in 1927 that the khewat had 
been extraordinarily badly prepared, the 
same name appearing in different places. 
It was also said that when stress was laid 
upon the. evidence afforded by the pedigree, 
its prepara- 
tion is of very great importance. In these 
circumstances we cannot agree with the 
Court below that the entry in it showing 
the family asa Syed family is conclusive 
on the point. On the contrary we must 


; regard this evidence as relatively weak. 


Any. presumption tLatit raises has been 


| Very clearly rebutted by other evidence. 


Our finding ` on this point makes it 
unnecessary to consider whether the custom 
pleaded obtains among Syeds. Numerous 
instances relating to Syeds were given by 
both parties in support of their contention 
and this was natural, since they could not 


_ anticipate the finding of the Courts on the 


point, but on the tinding at which we 
have without hesitation arrived, it is 
unnecessary to examine these witnesses. 
There still remains, however, a difficulty 
in determining the scope of the inquiry, 
this being caused by the different state- 
ments which have been made about the 
custom ‘by or on behalf of the defendants 
at differenttimes. It has to be decided 
whether the inquiry should be restricted to 
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Sheikh Siddigis or . extended to Sheikhs 
generally, whether it should be restricted 
to members-of this family. and whether it 
should -be . restricted to residents of the 
village of Mangalsi or extended to residents 
of pargana Mangalsi.. We think in view 
of the rather general allegations in the 
written statement that we must extend it 
to allSheikhs of this par gana. 

Learned “Counsel 
has made it unnecessary for us to consider 
the other custom put forward by them in 
their written statement, that Met. Akbari 
was debarred by custom from  claimirg 
a share inthe property of her brother 
Qutub Raza in the presence of other 
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‘Judge has laid some stress on this; but we 


for the defendante — 


brothers. The finding on this point was. 


against them, and they contested itin the 
first’ ground of their appeal, but their 
Counsel has nct argued against this finding, 
and on the contrary, he has made it clear 
that his sole contention before this Ccurt 
with regard to custom is that daughters are 
not cntitled to any share in their fathers’ 
property in ‘tLe presence of sons. We 
may rule out therefore instances which 
indicate that custom was or was not fol- 
lowed in otLer circumstances as irrelevant, 
` The defendants’ plea that daughters 
are debarred by custon from inheriting 
any -share in their fathers’ property in the 
presence of soné.is based primarily on the 
Settlement kKhewat Ex. A*ll and on the 
riwajtam of the Sheikhs,' Ex. A-3, to 
which ‘reference has already been made, 
The third paragraph of the khewat is called 
a statement as to the division of inheritance 
and the transfer of rights ‘in thé land. and 
it is Baid that “customs . obtaining’ in our 
` family have been recorded in the dasturul- 
amal -riwaj-t-am.” o KB o 
The defendants’ contention was that Exs. 
A-2 and A-3, the inquiries addressed. to 
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do not think that it is material. As, hie 
judgment shows Ex. 5 of the previous 
case was merely-an abstract of questions 
put to and answers given by different 
lambardars and zamindars of thè pargana. 
-We have referred to it and find no differ- 
ence between it and Exs. A2 and A-3 so 
far as Sheikhs are concerned. Exhibit 5 
embodies their--answers and ,also shows 
the answers given by other castes, Hindu 
and Muhammadan. We see no reason to 
doubt therefore that these documents cone 
stitute the dastur-ul-amal riwaj-i-am. 

We have, however, to consider what 
value should be attached to the evidence 
of custom furnisted by Ex. A-3. Prima 
facie it would appear to be somewhat 
strong evidence, for its signatories inclade 
three zamindars of village Mangalsi,. two 
of these being lambardars. One of these 
lambardars is Khadim Ali, cousin of 
Masum-ul-Raza, and Masumeul-Raza hime 
self signed for Khadim Ali and another 
zamindars. Itis true that these signatories 
note their objection to cl, 20, but thia 
relates merely to the right of a man to 
transfer his property if he hada son or 
daughter, the answer boing that he could 
transfer it for necessity. In Hx. A 5, the 


- answers given by the Syeds, we find a 


dissentient note to the custom now under 
consideration, this being by Qazi Syed 


. Mohammad Akbar, and to this extent the 


case for the existence of the custom among 
Syeds is weaker than the case for its existe 
ence among Sheikha. 

Bat although , ab first sight Ex.. A-3 


‘appears to afford strong evidence ‘of the 


4 


and the ‘answers given by the Sheikhs of . 


pargana- Mangalsi, constitute this. dastur- 
ul-amal riwajiram. It was said in.reply. 
to question No. 9of Ex. A-2 :thatin the 
presence cf male isste daughters do. not 
get any siare by inheritance and that in 
the absence of male issue daughters inherit 
the entire property. The Oivil Judge 
thought it doubtful whether Exs. A-2 and 
A-3 constituted the dastureul-amal riwaj-t- 
am. Inthe previous case of Mohammad 
Zafar v. Mst. Kaniz Satyada (1) referred 
to as the Isauli case, Mohammad Zafar's 
grandfather having gone to live at Isanli 
with his wife a copy of a dastur-ul-amal 


was filed and marked Ex. 5. This has not: 


been filed in the present case. The Civil 


existence of the custom there are certain 
facts which suggest a contrary view. 
We may note.in the first place that Masum» 
ul-Raza deposed in ` 1924 (Ex. A-24) that 
the custom had been existing for a year 
or two before the riwaj-i-am „was recorded 
and he did not knowif it existed before 


: that, although Khadim Ali told him that. 


it was an old custum. Masum-ul-Raga 
signed Hx. A-3 for Khadim Ali in 1883 
and in 1924 his age was given as 64 years, 
He was thérefore 23 years old in 1853 
and, though young, might have been ex- 


.pected to possess more knowledge of the 


custom than he professed, if actually it 
was an ancient custam, ef 
Secondly, the Settlement operations were 
completed in 1878, but signatures ‘were 
not taken on Ex. A-3 till 1883. That is 
to say, though the document may have been 
prepared during Settlement operations, it: 
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was‘ not ` completed . until: several years 
afterwards, and the Civil: Judge remarked 
that as it ‘was not’ prepared during Settle- 
ment operations. it ceased to have -any 


evidentiary value as a Record of Rights ~ 


prepared in due course by a Settlement 
Officer. This objection was not directly 
mentioned by this Court .in the Isduli case, 
and possibly the date was not brought to 
its notice, It was, however; remarked that 
the inquiry intocustom must have been 
taken up at a later stage. We think that 
thé criticism of the Civil Judge is not withe 


out force, -but as for ‘other reasons, we’ 


are of opinion that, we cannot infer from 
Ex. A-3 that the , signatures did: more than 
express their assent to the customs referred 
to therein, we need not consider this objec- 
tion further. > Pee 
-..The other objections regarding to this 
riwaj-l-am as strong presumptive evidence 
of a legal custom are givenin the judgment 
of this Court in the Isauli case in 1927. 
Before citing the observations of this Court 
in that judgment we would refer to a 
pronouncement of tbeir Lordships of the 
Privy Oouncil ou' the essential requirements 
of a custom before legal recognition can 
be accorded to it. In Ramalakshmi Ammal 
v. Sivanantha Perumal Sethurayar (14 
mores Indian Appeals, 570) (2) it was 


Bald : 
“Tt is of the essence of special. m 
the ordi 


lityi 
ey should be 
essential 


of antiguity,and certain’ 
legal title to recognition | 8 

This passage was cited ina later -case 
decided'by the Judicial “Committée in 1929 
Muhammad Ibrahim Rowther v. Sheikh 
Ibrahim Rowther (49 L. -As 119), (3) as a core 
‘Teci and authoritative pronouncement of 
“the law. x Sarg =a! i < 

In the Isaulicase it was observed by 
this Oourt that-Mangalai village’ was: one 
village out of alarge number of villages— 
Moré than 100—in - the ' Mangalsi ' par- 
‘gana, The method of recording ‘customs 
in this pargana was not the method general- 
Jy in use in the- North West -Provinces 
‘and Oudh. The ordinary method of reéord- 
ing customs was to record them in a docu- 
‘ment’ known as the -wajib-ul-arz which was 
5 On A 570; 17 W R 553; 2 Buth 603;.12B LR 
T (8) 49 ta 119; 67 Ind. Oas: -115;-8) M L T 85; 36 O 
‘WN 793; 45 M 308; 43-M L J 69; 38 OL J64; (1922) 
poe Ban LEG A AE 59 


18557 & 58 


spends." , 
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prepared separately for each village. In: 
eight parganas of the Fyszabad diszrict out 
of thirteen, however, ‘a different procedure. 
was .adopted, this. being known as the 
Punjab system, Under this system no. 
wajtb-ul-arg was prepared, only a record 
known as .the misl riwajsi-am or the 
record of general customs. The Settlement 
Report is silent as tothe exact manner in 


which this misl riwijei-am was ‘prepared. . 


The report suggests that the rales for its- 
preparation were not finally adopted until 
18 years, after .the Settlement had been 
commenced, that is until the Settlement had 
been nearly completed, and there is no 
material'available to'show how-orders for the 


‘preparation of this .misl.riwaj-i-am were .. 


issued. 

We may observe here that the above 
suggests an explanation why the riwaj-i-am. 
was not signed until 1883. The explanation 
suggested by the defendants’ Counsel was 
-that although the riuaj-i-am had been ‘pre: 
pared’ during the ‘course of Settlement 
operations, the officials concerned had by. 
oversight omitted to take the sigaatures of 
the gamindars responsible for the answer, 
We feel some doubt whether this is correct; 
It rather looks as if the, iaqairy may nox 
_have;been made until 1883 or shortly bes 
fore. The report on the Settlement, we may 
‘mention, was submitted by the Settlement 
Officer in 1879. f 


“ In para. 1703 of the Setttlement Report 
Pern Cis anjar Sae wangi LAN NA 
“In the Punj i > substitu t 

x eat ukos da ait profess to be anything else 
wé ikrar malikan (translated by this Court in 1937 

as ‘agreement of owners)”. 

It was added by this Ucurt in 1927 that : 

“the ” ity of the system was thatit at- 


of the record 
ape 


accurate.. | i 

Reference was also made by this Oourt 
in 1927 tothe preamble to Hx. A 3 (Hx. 4 
in the Isauli case). This has been trans- 
lated inthe present case as follows :-— 
` . Asi the regular settlement of our villages has 
been made by the Govt, we have got all the rights 
of our clan whioh specially appertain to our hagiag 
entered in the papers of our villages in detail, but 
with regard to the rights which are prevalent among 
our -clan but have not bean entered we stipulate as 
follows." è e | 
“The concluding, words ikrar karie hain 
were translated by this Qourt-in 1927 as 
“we agree” and this translation has been 
disputed in the present case Learned 
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Counsel for the defendanta relies on alater 
Tuling c £ thie Court in Tirathpatii v. Ranjit 
Singh (7.0. W N.-1120) (4) where the words 
were translated by Bisheshwar Nath, J.“‘we 
declare", He. expressly dissented from the 
contention put forward in that case . that 
what was entered in the mtwaj-t-am under 
ccosideration in that case was merely the 
„Yecord. of an agteement and he regarded 

the evidence afforded by an entry-in that 


riwaj-i-am as valuable evidence of the 


existence of the custom suggested by it. 

No doabt the expression ikrar karna 
Means ‘‘to.declare as well as to agree”, but 
in-view ofthe statement which we have 
quoted from para, 1703 of the Fyzabad 
Settlement Report and of the manner of 
preperation of a riwaj-i-am under the 
Punjab system we are of opinion that the 
construction -placed on the expression by 

is Oourt in 1927 was warranted. It is to 
be noted that the other learned Judge of 
this Court (Hasan; O. J.) who was a party 
to the decision in Tirathpaii y. Ranjit 
Singh (4) observed that but for the 
absence. of any evidence. indicating that 
the custom set up bad not béen followed, he 
would have. agreed with the. view taken as 
to - the. evidential. value of the riwaj i-am 
generally. in the case of Muhammad Zafar 
v. Kaniz Satyada (1). : 

For these reasons we:are of opinion that 
the answers given in Er, A-3 do-not do 
more than indicate the custems which some 
of the Sheikhs of Mangalsi accepted, T hey 
may. possibly indicate what was a common 
ractice, but we cannot. presume that they, 
isclose-what was the fixed and invariable 
custom-in force from time immemorial. | ‘ 

,. We ccme now to the instances which have 
been. cited by. the parties 
their respective contentions, but before 
considering their 


gisters to a share have bean 
been all 
tioned 


daughters have been treated as estranged from the 
will be found to 
doubt that the family is 
Ind, Cag 124; A I R 1931 
Ind, Rul, (1931) Oudh 
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governed by pure Muhammadan Law. Indeed, in many” 
ta of the country it is unusual for Muhammadan 
dies to insist on their unquestioned righta. They 
will often prefer being maintained: by their 
brothers to taking a separate share for themselves, 
and when they ara married, the marriage expensed 
and presents are often, by express or implied agree- 
ment, taken as equivalent tothe share which they 
could claim. Moreover, Mnaammadan females are 
so much under the influence ‘of their male relations, 
that the mere partition of the property-among the, 
males without reference to them oannot count for 
mush, A single instance to the contrary. would. 
outweigh many such partition deeds when the 


& 


4 


existencs of a binding custom is in question. In- - 


stances to the contrary. have been established, ‘and 
notably two suits in which women of the olass in 
question have . recovered their shares, and the 
custom now set up was not even pleaded against 
them. The District Munsif describes these instances 
as interruptions ; but, in our opinion, they deprive 
of all force those partition deeds and other similar 
aprermenta in which voluntarily, or for some com 


sideration, or under advice mediators, the 
females may have simply abstained from pressing 
their claims." ` C 


We will deal firet with cases which have. 
come before the Courts in which copies 
of judgments bave been filed, taking these 
in chronological order, Some of these cages 
are included in the list of. instances subse- 
quently given in the judgment cf the Court- 
below, . o 

The earliest judgment on the 1eccrd (of 
1869 Ex. 60) as the Civil Judge observed, 
ig not relevant, asit is a Case of sis'ers 
obtaining a share in their brother's property, 
There is a decree certificate of 1571 (Ex. 71) 
which, the Civil Judge saya, shows that’ one 
Amir Bakhsh sued for and obtained . a 
share in-the inheritance of kis wife, 
presumably meaning that he successfully 
peed bi Wife’sclaim toa sharejin her. 

ather's property. But the. facts are by no 
means Clear. i Wah PAN 

There is-another case of 1871 (Ex. 43), bat 
this again is of no help, asit is a case of 
a widow claiming a share in the property 
of her husband who was joint with hib 
nephew, the latter contesting her claim. 
Reference was made in this case to. the 

eneral statement of one Fargend Ali 

Ex. 42) that a woman gets a share ac- 
curding to Muhammadan Law, | but the 
judgment shows that the family had been 
recently converted to Islam and that the 
members had not fully grasped its tenets. ..- 

Exhibit 44 isacopy of a judgment of 
18:0, but it only shows that the. parties 
came to an agreement: it does not indicate 
that any custom was set, up, a a 


There are judgments on 
1917 (Bx, 193 
(Ex. 34), but 
consequently of no help. 


the record of 
, 1918 (Ex. 124) and 1993 


ey relate to Syeds, and: aya = 


y- 


1 
) 


NI 
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The earliest case in which the question 
was raised by Sheikhs appears to be the 
Isauli case which was brought in 1923. 
That case was brought by Mohammed Zafar 
as a Syed: (vide plaint Ex. 31), but the- 
question whether he was a Syed or a Sheikh’ 
was left undetermined. I[t- was said in 
the appellate judgment of: this Court 
(Ex, 37) that there was nothing in the docu- 


- mentary evidence to justify the conclusion 


that the custoni set up existed. | 

This ruling has been generally followed 
sincè and we have béen asked both to 
dissent; from this ruling and also to. 
disregard the decisions in later cases as 
they were naturally influenced by it. a 

Coming now to the instances adduced by 
the parties, we will consider first the cage’ 
of. Sarfaraz Ali of Sheikhpur Jafar, this 
being one of the earliest instances cited and 
also one on which the plaintiffs strongly 
Tely. According to the judgment of the 
Court below his property was inherited by 
his son Murad Ali and his three sisters, 
Mst. Rahim-un-nisa, Ummat-an-nisa and 
Najm-un-nisa. This is supported by Ex. 92° 
which is described as copy of register No. 3, 
The entry indicates that-under ordefs of 
1880 and 1882 the three daughters 
inherited a half share of ‘their’ father's. 


| Proper 


b e ‘ . A 

The Melender cited the case of Murad 
Ali, son of Sarfaras Ali, in support of their 
contention, alleging that Murad Ali, who. 
died in 1915, left five sons and one 
daughter, the latter not 'ge:ting “a share 
in his--property, They productd two wit- 
nesses to support this allegation, as well 
as some documentary evidence. , The wite 
nesses were Abdul Hay D. W. No. 13) and 
Abdul Kadir (D. W; No. 26), the latter. 
being husband- of the daughter? ‘Both: 
these -witnesbes - supported’ the- allegation 
that Murad Ali's property: was inherited: 
by his sons only. Abdul Kadir was not 
born at tue time of the death of Sarfaraz 
Ali and was not thereforein a position to 
depose to the succession to his property. 
Abdul Haq was cross-examined on this 
point for the plaintiffs and he admitted 
that on the death of Sarfaraz Ali mutation 
was ‘effected:in the name of the daughters 
only.- He added that-Murad Ali sued them 
and obtained a decree for one-half of the 
property. He also said that Murad Ali was 
born from one wife and the daughters from 
anotuer wife. 

It. is said, however, that:the family is a 
Syed, not a Sheikh family, and there is 
some doubt on the point. The village, of 
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Sheikhpur Jafar contains both Sheikhs and 
Syeds. Exhibit 92 only shows that one of 
the daughters of Sarfaraz Ali was married 
toa Sheikh. Abdul Haq (D. W. No. 13) 
(who said that the custom obtained among 
both bheikhs and Syeds) is described. as a 
Syed. On the other hand Abdul Kadir 
D. W. No. 26), who is married to Murad 

i's daughter, is described asa Sheikh and 
heis shown inthe evidence as referring tə 
“Sh.” Murad Ali. 

The litigation referred to must have 
taken place soon after 1880. The custom 
was apparently not set up: if it was, it was 
not upheld, This makes it doubtful whether 
it was generally followed at that time. 
The succession to Murad Ali's property 
suggests that if there can be said to be 
a custom at all, it is of relatively modera 
development. Few instances of it are 
forthcoming, prior to 1883 when it was set 
upin an official record for the first time. 
This is rather remarkable when we re» 
member the statement in the Settlement 
Report that the Sreikhs of Mangalsi are the 
only people in the pargana who have 
documentary evidence of any great antiquity 
of family. Eee ad 

The defendants have, however, establish- 
ed that in a few cases dating back more 
than 50 years the claims of daughters were 
ignored. , ..” 

Husain Bakhsh of Kola (a village near 
Mangalsi) is said to have died in 1882 
leaving four sonsand two daughters, the 
former only succeeding to his property (vide 
the evidence of Fazal Haq (D. W. No. 19) 
and the khewat Ex. A-29). | l 

Fakir Ali is said to have died in 1887, 
also leaving four sons and two.daughters, 
the formeronly succeeding tò his property 
(vide the evidence of Altaf Husain (D. W, 
No. 22) and Ex, A-85). © 
.-A few. otber old instances “have been 
cited. but the evidence to support them is 
generally vague, as shown in the previous 
judgment of this Oourt, Ex, 37, and the 
mere exclusion of the names of the daughters 
from the khewat does not, in our opinion, go 
very. far to, establish that they were, by 
recognised custom, excluded from any share 
in their father’s inheritance. 

The majority of the instances cited by 
wo defendants are of recent date, that is 
of the present century. As- regards those 
of about 1882 or not long afterwards we 
would observe that it is not improbable 
that instances should be forthcoming of 
about that time if it was about then that 
the custom was first setup. We can find ng 


18 NO clear najcation twat 1t was Bu ancient 
custom prevailing among all the Sheikhs 
of this purgana’‘or among all tke Sheikhs 
of this: family, The question did not come 
before the Oourts prior tothe Isauli case. 
It was observed by this Oourt in that case 
that: -: =? * 
“There is not any instance of a pronouncement of 
a Court in favour of the existence of this custom... 
aT ..in the family of any semindar in the 
Mangalsi Pargans.” san 
Subsequent deçisions have followed the 
finding in that case. After giving full con- 
sideration td ‘the arguments advanced: -by 


onthe point. The husband, it is said, did 
not hand the sale deed to the Sub-Registrar_ 
by way of presentation for regietration,, 
but merely to explain to him the position, . 
namely that his wife, who is pardanashin ~ 
was waiting outside in an ekka and wished, 
to present the document for registration, 


‘Had the point been raised by the defendants, - 
‘in their pleadings and an issue struck’ on, 


it, it is eaid, this could have “been : made, 
| (8) 49 I A 22; 28 Ind. Cas, 423; 19 O WN: 288;13 A 
L J 129;17 M L T 148; 31'0 LJ 218; 2 L W277; 37 A 
oo. ML J 577; 17 ‘Bom~ L'R 413; (1915) M WN 507 = 
(P PA Wa, Kh poh ae ke PAE E. CRETE 


xu 
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3 Clear. in Murtasa. Hidain's evidenos : this 


was not done as the point was not raised 
until arguments were héard by the Oivil 
Judge. To support thé explanation with 
regard to the procedure fcllowed reference 
is made tothe. endorsement of the Bub- 
Registrar on the deed, showing that it was 
presented by Met. Akbari., | 
We find that in para. 26 of their written 
statement defendants Nos. 1 and 2 denied 
the correctnéss and validity of the sale 
deed. If it was proved to have been exes 
cuted, they said that it was fictitious and 
without consideration and the transaction 
champertous and illegal. . The other defen- 
dants merely denied the correctness and 
validity of the deed. . sla 
There was therefore no issue on the ques- 
tion whether the registration was a valid 
registration and the plaintiffa could not 
have anticipated this objection. Weare of 
‘opinion therefore that the defendants were 
not entitled to raise it after the evidence 
in thé case had been recorded, | the actual 
facts relating to présentation not having 
been fully examined. mo, 
Learned OUounsel for the plaintiffs also 
relies ón another and: “more recent pro- 
nouncement of their Lordships of the 
Privy Council in Bharat Indu v. Hamid 
Ali Khan (47 I. A. 177) (7).- In this case the 
document was brought to the Registration 
‘Office by a servant Wazir Beg,‘ stating that 
his Master Wilayat Ali Khan was ill and 
asking that the document might benegis- 
tered.. -The Sab-Registrar went to the oxe- 
ccutor’s house and read the document to 
him. He admitted execution and the Sub- 
Registrar registered the dccument. TLeir 
Lordships observed :— 
- “Now it appears from the endorsement that the 
Sub-Registrar when he reached the house, read the 
power-of-attorney through to Wilayat Ali Khan, who 
admitted the execution and completion of the in- 
strument. The fub-Registrar went there because 
Wilayat Ali Khan desired it to be registered; 
and he knew from the message by the servant and 
Wilayat Ali Khan knew that he knew that Wila- 
yat Ali Khan desired it to be registered, and 
that he had been sent for and had come for the 
Purpose of completing the registration.” 
- Their Lordships also remarked that it 
- was probably an irregularity on the part 
-of the Sub-Ragistrar to accépt the docament 
as presented by Wazir Beg, but the presen- 
` tation by Wazir Beg was inoperative ard 
not injurious to the validity of the subse- 
uent presentation. Wilayat Ali Khan was 
the real presenter, and was so treated by 
(7) 47 IA 177; $8 Ind, Oas. 386;18 A LJ 717; 39 M 
LJ 41; (1920)M W N 413;58M LT 98; 49A 497; 
25 OW N 73; 52 Bom. L R 1962;13 LW 4; 20 PL 
R (P 0179 (P 0). 
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the Sub-Registrar. Their Lordships -cone 
cluded that this objection to the registra- 
tion failed) ` : 
The case’ under consideration is very 
similar: there appear to' be no essential 
distinguishing features, and we cannot 
therefore agree that the sale deed is invalid 
on account ofa defect in its registration. 
The plaintiffs put forward a large nume 
ber of objections to the wagf deed in their 
appeal. They said inter alia that it was a 
fictitious document not intended to have 
any effect: that if it is held that Jamileud-din 
and Kamaleud-din are not the sons of Qutub 
Raza the wagf deed which benefits them 
in this capacity has no legal effect: that the 
wagf was legally invalid because it dis- 
posed of a larger share in the property than 
was owned by the wagif and that the Court 
below was not justified in holding it valid 
in respect of his actual share: that on the 
findings a 2-35 share in list O should also 
have been decreed: and that many of the 
provisions of the wagf deed are against 
law and the Mussalman Waqf Validating 
Act, . 
Remarkably little attempt was made, 
however, to support these contentions in 
arguments before us. It was conceded that 
the wagf could not be held invalid by 
reason of the nature ofits dispositions of 
the property. No authority was produced 
to supp-rt the contention that the wiqf 
must fail because Jamil-ud-din and Kanal- 
ud-din were incorrectly described .as the 
wagif’s sons. It was contended that the 
wagf is invalid because the deed shows 
that the property is incumbered by two 
debts (of Rs. 1,500 and Rs. 500) und disposes 
of the profits remaining after payment of 
interest on these debts: The case of Mst. 
Rahiman v. Mat. Baqridan (1935 O. W. N. 
165) (8), is cited in support of this contene 
tion, the argument being that as the taking 
of interest 'is opposed to the principies of 
Muhammdan aw, a wagf deed whic: pro- 
vides for payment of interest must be held 
invalid. But in Mst Rahiman v Mst. 
'Baqridaii (8), the wagf was held in- 
valid on the ground that mortgage rights 
were the subject of the wagf, that is the 

toperty disposed of by the wagf was the 
nterest due on a mortgage. Tae two cases 
sare clearly distinguishable. We are not 
‘therefore prepared to held that the wagf 
inthe present case is invalid either oa 
this ground or -vany of the other groun {s 
put forward. : f 


ey 1936 O'W N 165, 160 Ind. Oas, 495; 1936 O 
Si; 


LR 
BR 0.981; AT R 1°36 Oudh 213: (FB© ~, 
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-The last giound taken in the plaintifs’ 
appeal isthat: there are clerical mistakes 
and mistakes of calculation in the decree, 
four instances “being given. ‘The learned 
Counsel for the appellants was not, hows 
ever, able to show us that there was any: 
foundation for these assertions.. He ad- 
mitted that there was no mistake in the 
order passed in the judgment: he said that 
the mistakes are only in the decree. We 
find, however, : that the’ judgment and 
decree are similarly worded and he was 
unable to show usin what way any mis- 
take had occurred. He argued that- the 
item of Ra. 534 on account of Pleader's fee 
should not: have been included, in the 
memorandum of costs,,as no certificate had 
been filed before, arguments. It is true 
that itis not stated on the certificate that 


it:was filed before arguments, but it is. 


stated that it was -filed -before 10-30 a. m., 
and we consider that this justifies the pre- 
sumption that it was filed before arguments, 


We find no force therefore in this ground . 


of appeal.” . So : ae e 
In the result, both appeals fail and we 
dismiss them accordingly with costs. | — 
‘Be Appeals dismissed, 
oy 4 
n E 
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X ‘ versus 
DISTRICT BOARD, RANGPUR— 
PLAINTIFF — RESPONDENT 
Bengal Tena Act (VIII of 1885), 8. 1C6—Suit 
under — Plaintif not admitting that he is out of 
ion—Whether can establish that possession of. 
the other pariy is possession of his—Civil Procedure 
Code (Act V of 19084, s, 80 — Notice under s. 80— 
Subsequent discovery that certain plot had been omitted 
— Another notice adding, that plot — Suit more than 
two months after E notice, whether premature — 
Record of Rig paration of—Duty of Revenue 
Oficer—Must see nature of possession—Principle and 
agent—Admission by astern Bengal Railway is on 
behal? of Government—Evidence Act (I of a Man 
—Scope and applicability—Bengal Local Self 


ment Act (II 
District Boardin land held wader s.. 73 and 75, whe- 
ther different. . > ° 7 

The determination of a question of bare title -is 
outside thé scope of a suit under s. 106, Ben. Ten; 
Act. A suit under that section:relates to the Record 
of Rights and to the correction of the entries therein. 
A suit forthe determination of a bare question of 
title divorced from possession is not one which falls- 
wi the iew of s. 106, But this does not 
mean that the. Assistant Settlement -Officer ia not 


under any circumstances: to consider questions in~'- 


SS 


a 
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of 1885), s. 73 — Scope of — Title of- 


18510. 


volying the title of the rival partion; Where a.plain-. _ 
tift‘admits that he is out lon and seeks to, 
recover ion after a daalaration of his titleto ` 
the land, he’ cannot obtain these reliefs ina sait - 
framed under s. 106, because such a suit would involve 
the determination of-a question of bare title unao- : 
companied with possession. But where the plaintiff 
does not admit that he is out of possession of the land 

in suit, itis open tohim to establish in a suit under | 
s. 108, that the possession of the other party is really .- 
the possession of the plaintiff.’ [p- 457, col. J.J 

A notice under a, 80, Civil P. O., was served on the 
Secretary of State for India but when subsequently. 
it was discovered that a certain plot was omitted 
from the notice, another, notice adding that plot iy) 
to the subject-matter of the suit was sent, The 
miit was brought more than two months after the first ' 
notice : : 

Held, that s &0 was complied withand the suit 
could not be said tobe premature so far as it related - 
to the other plots mentioned in the firat notice. neon 

The duty of the Revenue Officer at the time of pre- 
paring the Record of Rights is not confined merely to 
ascertain who is in actual occupation of the’ land and 
to record the ignd in his ian., The Revenue 
Officer hasto ascertain and record very much more 
than that. ' He has to ascertain not merely who is in 
physical occapation of the land’ but he has to ascer- - 
tain further whether such occupation amounts to 
possession and the nature of such ‘possession. [ibid] 

Admissions by the Hastern Bengal Railway are , 
admissions by the agents of the Govt. and are therefore .. 
binding on the latter. : 

Bections 18, Evi Act, consists of two parts. 
The first part deals with transactions and the second 
part with instances. SS 

Section 73, Ben.. Local Self-Government Act, 
merely transfers the ‘control of roads hitheito under -| 
the control of certain, authorities to the District 


Board. It does not say that the title of the District 


Board in the land held by it underss. 73 and 75, res-. . 


pectively would be different, i 


As. from the appellate decrees of the” 
Spron Judge, Rangpur, dated March ' 
, 1937. é 7 


Mr. Ramaprasad Mookerjee and Dr. ‘8. C. . 
Basak, forthe Appellante `’ - 


Messrs. Atul Chandra Gupta and Apurba 
Charan Mukherjee, for tho Respondent. ' 


-Judgment.—The District Board “ot 
Rangpur instituted three suits being Suits 
Nos, 496, 497 and 498 of 1935, against the _ 
Secretary of State for India in Vouncil. The 
suits were ‘instituted under 8.” -106, Ben, : 
Ten. Act, for’ correcticn of the Kecord of 
Rights. All ‘the suits were heard togéther | 
and partially decreed, No appeal has. 
been filed against the decision in Buit, 
No. 497, and therefore I am not concerned. , 
with the decision in that suit, The defend» . 
ant, the Secretary of State for India in . 


. Council through thé Agent of the Eastern 


Bengal Railway appealed against the deci- 
sion of the Assistant Settlement Officer in 
the other two-suits to the Special Judge ; re 
upheld the decision of the trial Court- with | 


1940. 


4 a small modification in Suit No, 496. He 


\ 


ae 


held that so far as that suit was concerned, 
the plaintiff's case had failed with respect 
to one of the plots, namely plot No. 669. 
Against this decision, the Secretary of 
State for Indiasin-Council has filed two 
appeals to this Uourt and the plaintiff has 
filed a cross-objection relating to that 
part of the decision of the Special Judge 
which related to plot No. 669. The appeals 
hive been heard together and this judg» 
ment will govern boththe appeals. After 
the case of the appellant had been argued 
forsome time, Mr. Gupta appearing on 
behalf of the respondent stuted that ho 
does not press the crossobjection. It- is 


`~ accordingly dismissed, The case of the 


plaintiff is- as follows: O. 8. plots 
Nos. 6077, 5328 and 4340 which form the 
subject-matter of Suit No. 495 and O. 8. 
plot Nos. 144, 143, 141, 138, 669, 668, 
129, 126 and 477 which form the subjecte 


- matter of Suit No. 496 are claimed by the 


plaintiff as forming part of roads belenging 
to the District Board; as [ have stated 
before, the plaintiff has now given up its 
claim to plot No. 669.- Tne plaintiff's case 
further is that -these plots were in the 
permissive cccupation of the Eastern Bengal 
Railway under an arrangement between 
the plaintiff and the railway. When the 
settlement record of the area was prepare 
ed, these plots were reccrded in the khatians 
of the Eastern Bengal Railway as belong- 
ing to the railway and were omitted from 
the khatians of the plaintiff. The plaintiff 
accordingly brought these suits for the 
correclion of.the settlement record by insert- 
ing these plots in the plaintifi’s khatians, 

“The position taken up by the defendant 
was that, these plois have been properly 
recorded as belonging..to the Eastern Ben-, 
gal Railway. Another defence taken was 
that Suit No. 496 was barred: by reason of 
the provisions of s. 80; Civil P. O. The 
contention on this point briefly‘isthis; Tne 
suit being against the Secretary of State 
for India-in-Council, it is necessary under 
s. 80 that a notice should be served upon 
the Secretary of State for India in Council; 
the. section also provides- that the suit 
should n:t be brought until the expiry of 
two months next after the notice in writing 
has been served. Tne notice in this case 
was served on August 17,° 1935. There- 
after, ib was discovered: by the District 
Bosrd that’ plot No. 669had been omitted 
from the notice. On -August' 23, 1930, 
another notice including this plot was served. 
The suit was filed- -on . October. 23, 1935. 
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-that suit No. 496 is not premature. 
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The contention of the defendant is that the 
time must be computed from the date of 
the second notice and that asthe suit has 
been filed one day before the expiry of the 
period of two months from that date 
the suit is premature The other defences 
taken in the Courts below have now been 
abandoned. Both the Courts have held 
They 
have also held that the land which forms 
the subject-matter of these appeals belongs 
to District Board and not to the railway. 
They have found that the railway is in 
possession of the land with the permission 
of the District Board for certain limited 
purposes. The final order passed by the 
lower Appellate Court is that the land ‘which 
forms the subject-matter of these appeals 
shall be recorded in the khatians of the 
District Board and that in the remarks colamn 
ofthe khatians there should be a remark that 
the land is in the permissive possession 
of the Eastern Bengal Railway. 

_ Against this decision, the defendant 
has appealed. The learned junior Govt, 
Pleader appearing on behalf of the 
appellant urged three points before me. 
First, he said that the suit is premature 
by one day inasmuch as it has been 
brought before the expiry of two months 
from the delivery of the notice which had 
to be served on the appellant by reason 
of the provisions of s. 80, Oivil P. O. 
Secondly, he says that a3 the railway is 
admittedly in possession of the land which 
formed the subjectematter of both 
tha suits, the Revenue Officer was bound 
to record it in the appallant’s khatians, 
He argues that the settlement reaord is 
prepared with reference to actual ‘possession 
only and not with reference to title and that 
therefore even if it be conceded that the title 
is in the District Board, nevertheless, the 
District Board oan get no relief in 4 suit 
framed under s. 106, Ben. Ten, Act. 
The third point. taken is that the plaintiff 
has failed to-establish its title to the land 
of these two suits. In my opinion, there ia 
no substance in the first point. taken. The 
first notice with respect to Suit No, 496 was 
served on August 17, 1935, and the suit has 
been brought on October. 23,1935 If the 
first notice be considered as subsisting then 
the suit is. not premature as it has been 
brought after the expiry of two months 
from the date of service of the notice. ‘The 
contention of the learned junior Govt. 
Pleader is that the first notice has been 
annulled by the second one and that the 
suit must: be considered as“ having been 


whelher the plaintiff or the defendant is in 
acinal pcssessicn of the land and that when 
it was found that the railway was in actual 
possession, the matter was concluded and 
the Courts had no authority to embark 
upon an investigation into the . question 
. whether the plainti 


title to -the land.. Ii support of this cons 


. tention, my attention :was drawn to the. 


cases in Mohunt Padmalav Romanuja Das 
y. Lukmi Rani (1). and Brojo Mohan Pal 
v. Darasan Pal (2‘.; Mr Gupta on the other 
hand felled. on the cases in Asrafannessa 
Khatun v, Heranmta Chandra (3), Chandi 
. Charan Law v. Sreemati Lal Bewa (4), and 
, :also in Brojo Mohan Palv. Darasan Pat (2) 


which. was cited by the learned junior Govt. ‘ 


BUN ott Gu ii AT sa 
4 294; 120 Ind, Oas; 155; A I R199890 
; $4.0 WN 47; Ind, Rul, (1980) Gal. 11, ene 
. ($) 54 O 114; 100 Ind. Oas, 293; A LR 1927 Os, 816; 
“4 467 earn KAN 
3, 1885; 33.0 W 


e. 


n 
N 623; Ind. Rul, (1930) Oal 3 


or the defendant had. 


'J'285; 1507Ind. Oaa/147; A I R 1999 Cal. - 


the parties and that when the “Revenua Officer 
proceeds to hear. and decide the dispute, he is . to 
determine not-merely whether certain words shall 
or shall not remain unchanged in the record, but 
whether the facts described by those words are 
correct; if he is satisfied that the entry does not: 
describe the facts:correctly, he will, asa corollary, 
cause an alteration to be made.” Rey tends: 
In order to determine the nature of the 
possession of a party with respect toia 
particular piece land, it may be neces» 
sary for the Assistant Settlement Officer 
in a suit under's. 106, Ben, Ten, Act, 
to enter incidentally into questions of title. 
I entirely agree that where a plaintiff 
admits that he is out of possession and 
seeks to recover possession after a declara- 
tion of his title to the land; he cannot’ obtain 
these reliefs in a suit framéd under s, 106, 
Ben, Ten, Act, because such a suit 
would ‘involve the determination of a 


_question of bare title unaccompanied” with 


possession. In the present case, the, position 


- _ (5)'64 Ind, Cas, £89; A-I R 1920 Cal, 900, - 
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, is. entirely different... The District -Board ; these conclusions if the evidence establishes 
24 does not admit that itis out of posession them. . = | eke, 
of the land in-suit. It claims thattheland © This takes-me to .the next question, 
belongs to it and that the railway is, in namely, whether the Qourt below was 
_ possession thereof with its permission. In. right in directing the record to be corrected 
other words, the District Board-claims to, by including the plots of.land which form 
- be in possession of. the land through the, the subject-matter of these two appeals in 
railway, It does not seek to recover,posses the plaintiff's khatian with the remark ip 
sion on establishment of its title.- The: the remarks column that. they are in the 
- question: involved: therefore relates. to the possession of the Eastern Bengal Railway 
nature of ‘the possession ofthe’ railway. If with the permission `of the District Board, 
the argument of’ the léarnéd junior Govt.: There can be no manner of doubt whatso- 
Pléader were right,’ then it ‘must be everthat before the railway got possession 
held that the duty. of the. Revenue Officer of the land in these two suits, it wes in the 
at: the time of ‘preparing the Record’. of possession of the District Buard. There is 
Rights is’confined’merely tó ‘ascertain’ who also no doubt that, the railway has not 
+ isin: actual occupation of the land and to . attempted to show that it ever acquired the 
record the land in his khatian; but that land by any land acquisition proceedings 
certainly is not.co, The Revenue. Officer and indeed it isnot even suggested before 
has to. ascertain and record very much me that the railway, acquired the land by 
more than that. He has to ascertain: not these means. In fact there is no evidence 
merely. who is-in physical . occupation, of .toshow that the railway acquired title to 
. the- land but he has to ascertain further , the land. The evidence discloses that at 
whether-such occupation. amounts to posses, ,one time there was a proposal that the 
sion and the nature of such possession. If , railway, would acquire the land from the 
I.may say so with respect, -the learned District-Board bat that propceal fell through. 
‘junior - Govt.. Pleader.. has. given- the The documentary ‘evidence consists of: a 
word ‘possession’ too-narrow an interpretas _ series of letters written to the D.strict Board 
tion, „He considers that the. words “‘possee- , by the railway authorities, by the Collector 
sion” and “occupation” are. synonymous. of the District, by an Under-Secretary of 
The word. ‘possession’ is not used in that ..the Govt..and various other Govt. Officials. 
“ _ narrow sense in the cares. relied upon by-..In. almost all these letters, it is either 
him. A person may- be in possession of land, -expressly stated or tacitly assumed that the 
_although. he is not in physical occupation land in these two suits belongs to the 
of. it and mere occupation would not neces ; District Board and in these letters per- 
-sarily connote that kind of possession upon;,,-mission is asked from the District Board 
¿the basis cf which entries in the-Record . on behalf of the railway to do certain things 
„of Rights are made. It.is wrong to say- on the land. i r 
_therefcre. that once- it is found -that -the.. . It has also. been, found by the Courts 
, Eastern Bengal Railway wasn occupation, below thatthe lands in the tao suits are 
of the land in these -suits, it is:not open; portions of roads which admittedly belonge 
to the Districl Board to establish ina suit ed to tke District, Board Tre land is at 
_Under s.-106, Ben. Ten. Act, that the «Present used as road over which the public 
< possession of the'railway is -really the-:-have aright of way. It is clear from the 
possession | of the -District Board. I.hold, - eorrespondence that thé railway took 
therefore;. that- the learned. junior: Govt... charge of the land from the District Board 
Pleader has not- been able to establish -:for, he purpose of metalling and maintain- 
` that the, suit is misconceived or that-the. ing it.and that the railway awalys admitted 
Court below has gone into questions whichit that tre land belonged to the District Board, 
.. wag: not empowered: to do in. a-suit -under .. The learned junior Govt, Pleader suggested 
= 8. 106,; Ben., Ten.- Act.: The: Coùrt- that the correspondence aa these 
; has coneidered-the circumstances and -the -añmissiops ;could' not bind the Govt. I 
_-oral- and documentary eviden¢e and it has - cannot understand why they should not be 
come to’ the conclusion-that although the. binding-on the Goyt. The admissions are 
railway is in physical ‘occupation of the . made by the agents cf the Govt, I shall 
land, -thé title to the land is in the Dis- ‘give-a few instances of these admissions. 
trict Board and: the railway is in; possession - Exhibit 1. is a letter, from the Execative 
with the permission of the District Board.. Engjneer of: the Eastern Bengel Railway 
In my opinin, the Court was entitled to. to the-Gollector of Rangpur, He says in 
investigate these matters and to come to -this. letter ‘she road belongs to the District 
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- Board and runs for nearly the whole of this 
length through railway land.” then 


aske for permission to metal the Toad. 


Exhibit 1 (e) is a letter from the Under 
Secretary to _ Govt. of Bengal: to the 
Gommiasioner, Rajshahi Division, wherein 
it is admitted that the road is a District 
Board road. Exhibit 1 (f) is a letter from 
the Oollector, Rangpur, to the Ohairman of 
the District Board also admitting that the 
road is a District Board road. Exhibit 1 (g; 
1144) are similar letters in which it is 
admitted that the land in sait belonged to 
the District Board. ~ These admissions are 
by the railway, by the Collector of the 
District'and other officers of Govt, These 
documents clearly indicate that the admie- 
sions are Made by the agents of the Govt. 
and, in my opinion, the Govt. is‘ bound by 
these admissions. ene el 
Mr. Gupta on behalf of the District Board 
contended ‘further that these letters were 
admissible in evidence not only as admis=' 
sions made on behalf of the appellant but 
also as evidence of transactions and parti- 
cular instances in which the right of the 


District Board with respect to the land was- 


asserted and recognized. In other words, 


he says that these letters constitute evi- 


dente which is admissible under s. 13; 
Evi. Act. The learned junior Govt: 
Pleader contends that these letters cannot 
be considered as transactions and, he says 
that s. 13, Evi. Act, has no application. 
I cannot agree with this view. Section 13, 
Evi. Act, consists of two parte. ‘The first 
part deals with transactions and the second 
part with instances. I do not decide whee» 
ther the correspondence between the Dise 
trict Board and the different officials would 
Gonstitute a transaction but the, letters 
certainly are instances in which the right 
of the District Board to the land which 
form the subject-matter .of these suits was 
recognized. The correspondence establishes 
beyond doubt that the railway has no title 
to the land and that it is in occupation of 


it with the permission of the District Board: 


to whom the land belongs.: °° ° S 
: My attention was drawn to the provisions 
of ss. 73 and 75, Local Self-Govt. Act 
(aoi III of 1885) by the learned junior Govt. 
leader for the purpose of: ‘showing that 
although thé District Board may be in 
@ontrol of certain lands used as roads, the 
property in the land would not necessarily 
vest in the ‘District: Board. He points out 
that e. 75 enacts that any road constructed 
by the District Board from the district fund 
shall -be -vested. in-the District Board ‘by 
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which it was constructed-and says that there- 


is nothing to show that the roads which form 
the subject matter in these suits were 
constructed by the District Board. He 
argues that it is such roads and such roads 
only that vest in the District Board. In 
support of this view, he refers me tos. 73 


of the aforesaid Act: whichis in the follow-' 


ing terme: -o 

“From and after the establishment of a District 
Board in any district, all roads, bridges, channels, 
buildings and other property, movable or immovable 
held by, or under the control and administration of, 
the District Road Committee or any Branch Oommittee 
jn such district for the purposes. of the Cess Act, 
18£0, shall, for the purposes of this Act, (but subject 


to the provisions of Ohap. III of Part III thereof) be , 


under the control and administration of such District 
Board.” : 4 


He says that the other roads shall be- 


merely under the control and administra- 
tion of the District Board and§ will not vest 


‘in the District Board. In my opinion these 


two sections do not bear this interpreta 
tion. ‘Section 73 merely transfers the 


control cf roads hitherto under the control , 


of certain authorities to the District-Board, 


It does not say thatthe title of the District 


Board in the land held by it under Bs. 73: 
and 75, respectively, would: be 
The Explanation to s. 73 says that ‘he 
roads, bridges, etc., referred to in the section 
shall include and shall be deemed to have 
always included the soil and sub-soil 
beneath those properties -excluding the 


minerals therein. ‘It is really unnecessary - 


for this case to determine the exact rights 
of the District Board in the soil of the 
roads which belong to them, To do this 
would be to enter upon an investigation 


foreign to the subject-matter of a suit under , 


s. 106, Ben. Ten. Act. What has to 
be determined is whether the District Board 
is the owner of the land in its own right 
and whether the rajlway is occupying thé 
land with the permission of the District 
Board, The evidence establishes that-the 
District Board isin possession of the land 


different.’ 


in its own right and that the railway is in. 


occupation with the permission of -the 
District Board. The learned lower: Ape 
pellate Court was, therefore, perfectly correct 
in holding that. th 


ing anoteto be made in the remarks column 
that the railway is: in permissivé occupa- 
tion.of the land. The appeals’ are accords 
ingly dismissed with © sts.’ pet A 


`D. Appeals dismissed. i 


. 1 


e land should be recorded - 
inthe khatian of the Distr.ct Board and not - 
in the khatian of the railway and in direct- ' 


Pa- 
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: MADRAS HIGH COURT 

.- Becond Appeal No. 430 of 1934 

4 February 2, 1939 

- Laos, C. J., AND Somarya, J. 

KAMAKSHI AYYAR AND ANoTaRR— 
TA PPRLLANTS 


VETEUS 

NAMBERU MAL AYYANGAR AND ANOTHAR 
` —RasPonDENTS i 

Oourt Fees Act (VII of 1870}, Art. 17-B, 8. 7-(v) aa, 
amended by, Madras, Act V of 1938—Mortgages of 
portion of house obtaining decree, purchasing that’ 
portiqn and obtaining symbolical possession thereof— 
Another mortgagee of whole house obtaining decree, 
purchasing whole house and refusing first mortgagee 
to enter into possession of his portion—Guit by Kan 
mortgagee for partition and pasien held Jell under 
4. 7 (v) and not under Art. 17-B. 

"A mortgagee obtained a mortgage decree in res-. 
pect ofa portion of a house and at the subsequent . 
Bale in execution became the purchaser thereof and 
obtained symbolical possession of that portion. An- 
other decree-holder sobsequently obtained a mort- 
gage decree in respect of the whole house, and in exe- 
cution thereof purchased: the house and was in 
Physical possession of the whole house, and refused to 
allow the first mortgagee to enter into physical 
possession of his portion. The first mortgagee there- 
upon brought a suit for partition of the property and. 
possession of his half share, In his plaint he averred , 
that the second mortgagee was in wrongful possesgion 
and enjoyment of the whole house: : 

Held, that the suit was in truth and in fact a suit 
for poasession against 8 person in wrongful posses- 


gion of the property The plaintiff was in possession \ 


of no portion of the property. In these circumstances 
-s 7 (v) of the Oourt Fees Act, applied, and not 
Art, 17-B, 
S.A., against the decres of Sub Judge, 
Ramnad at Madura, in A. Se No, 78 of 1931. 
Mr. K. Balasubramania Ayyar for Mr. 
Watrap S. Subramania Ayyar, for the 
Appellants. = 


Mr., BR. Gopalaswami Ayyangar for Mr, 
K. S. Champakesa Ayyangar, for the Res- 
dondents. 


Mr, T. Krishna Rao, for the Government 
Pleader; for the Government. ` ` 


Leach, C, J.—In O. S.No, 409 of 1905 


of the Oourt of the District Munsif of 
Srivilliputhur, the appellant obtained 
& mortgage decree in respect of the, 


western portion of a house and at the 
subsequent sale in execution became the 
purchaser thereof. The respondent in the 
appeal held a second mortgage over the 
whole house. On March 8, 1924, the appel» 
lant obtained symbolical possession of, the, 
western half; In 1914 the respondent 
obtained a mortgage-decree in respect of 
the whole house, and in execution thereof 
caused itto be sold. He was himself the 
purchaser, but his purchase was, of course, 
subject to the appellant's right and there- 
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fore was only effective with regard to the 
eastern half. The respondent wag in 
physical possession of the whole of the 
property throughout and in spite of the 
fact that the appellant had been put in 
symbslical possession of his half of the 
property refused to allow him to enter 
into physical possession of his portion. The 
result was that the appellant brought Suit 
No. 255 of L427 in the Uourt of the D.strict 
Munsif for partition of tha property and 
possession of his half share. In his plaint 
he averred that the respondent was in wrong- 
ful possession and enjoyment of the whole 
hous’. Notwithstanding the nature of the 
suit tae appellant B:amped his plaint with 
a siamp of the value of Rs. 15 under 
Art, 17-B, Oourt Fees Act, as amended by 
the Madras Act V of 1922, Article 17-B is 
a residuary Article. It states that the fee 
on a plaint or memorandum of appeal where 
it is not possible to estimate at a money 
value the subject-matter in dispute and 
which js not otherwise provided for by the 
Aot shall be Rs, 15 in asuit in a District 
Munsif’s Court. The respondent ra‘sed the 
question of the samping of the plaint cone 
tending that the suit should have been 
valued according tothe market value of the 
house under the provisions of Rr, 7 (v) of 
the Act. The District Munsif decided the 
question in favour of the appellant and 
decreed the suit. The respondent appeal- 
ed to the Subordinate Judge who, by an 
order dated December 8, 1931, held that the 
District Munsif was wrong and should 
have required the suit to have been 
stamped ad valoremon Rs, 2,500, the market 
value of the house. wre 

‘ On this valuation the proper court-fee was 
Re, 221-15-0. The mémorandum of appeal 
had ‘only been stamped to the value of 
Rs. 15 and therefore there was a deficiency 
of Rs. 209-15-0. The Subordinate Judge 
gave the respondent a week's time in which 
to pay this deficiency and as he failed to 
comply with the order dismissed the appeal, 
The kaki a aa Judge also took up the 
uestion of the stamping of the plaint an 
held that the District Wansif should hers 
required the plaintiff to pay an ad valorem 
fee of Rs. 224-150 The Subordinate 
Judge called upon the appellant to pay the 
deficiency and gave him three days’ time to 
comply with the order. As the appellant 
failed to comply, the Subordinate Judge dis- 
missed the suit under the provisions of s, 12 
(ii) read with s. 10 (11), Oourt Fees Act, The 
present appeal is against that order, 

The appeal first came before Venkata- 


4U 


amana Rao,: J. who considered that it 
raised a question of some importance and 
consequently it has been placed beforé a 
Bench. We have no, doubt that the 
Subordinate Judge was right in ‘holding 


that the plaint should have. been stamped, 


under the provisions of s. 7 (v). The suit 
was in truth and in fact a suit for possession 
against a person in wrongful possession 
of the property. Not only was possession 
sought, but a decree for mesne pro‘its was 
also aeked for by the appellant, who 
expressly averred in his plaint that his 
claim to be put in possessjon of his half of 
the house had been wrongfully refused. 
The appellant was in possession of no 
portion of the property. In these circum- 
stances 8. 7 (v) of the Act applied, and not 
Art. 17-B. 
The learned Advocate for the appellant 
-has asked us to give him’ a farther 
opportunity : of paying the deficiency in 
the stamping of the plaint. The learned 
: Advocate for the respondent has made a 
‘similar request with regard to his 
‘appeal to the Subordinate “Judge. 
He asks that he may be given an oppore 
‘tunity of paying the deficieacy and having 
< his appeal heard on the metits. We consider 
that justice will be done if we accede to 
both these requesta. The appellant will be 
given a fortnight’s time in which to pay 
the courtfee of Rs. 209-150 pelne the 
differénce between the proper courte-fce of 
Rs. 224-15-0 and Rs. 15 which was 
actually yee on the plaint. If the amount 
is paid within the time, the respondent will 
be given a further three days in which to pay 
the deficiency on his memorandum of appeal, 
namely Rs. 209-15-0. If he does 80, his 
appeal will be restored to the list and heard 
cn its merits, The appellant has stamped 
his appeal to this Oourt with a fee of 
Rs, 15.’ The proper courte fee should have 
been Rs. 2'-9 0.` There is, therefore, here a 
deficiency of “Rs, 6-0, The learned 
Adron for the appellant has undertaken 
ay this amount. This must be’ paid 
within one week. Failure to pay this amount 
within the time will-mean that the second 
appeal will stand dismissed. Each party 
will pay his own costs. ' ê 


t 
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‘RANGOON HIGH COURT | f 
Civil Revision Application No. 222 of 1938 
January 5, 1939 
Baautey, J. Leo 
MUNIOIPAL CORPORATION oF 
RANGOON N—APPLIOANT 
: sus 
RAM BEHARI AND "inoran: “Ruaronbaiita 


o ae ode (Act V. of 1909), as, 60, 35, 
XXI, r. 46—Kaemptions from attachment are 


Anali Emanaa if aalaty—Attachment öf 


subscription to provident fund by garnishee order— 
Costs—Costs in test cases. e, 

Exemptions from attachment running. from 
sub-heads (a) to (p) of 8. 60, Oivil'P, O., are cumu- 
lative and any man is entitled to all the benefits’ it 
he is q to'do Bo. 

The emoluments of the judgmėnt-debtor known as 
his pay must be regarded as mali, for the pur- 
poses of this section as defined b y. Saplandtion, 

Before the time of the payment of subscription” by a 
judgment-debtor to a provident fund, the money 
does not belong to the judgmentedebtor and at the 
time of the payment it becomes a compulsory de- 
posit and is exempted from attachment under s. 60° 
(k). There is no intervening period between which 
a subser pian by the judgment-debtor to aprovi- 
dent fand can be attached by a garnishee order to 
the Corporation in which | judgment- debtor is an 
employee. 

In test cases, hO ofder” for costs should ‘be 
passed. 


O. È. App. from an order of the ‘Court 
of the Small Causes, Rangoon, in O. M. 
No. 235 of 1938, ; 


_ Mr. Rafi, for thé Applicant. 
Mr Dangali, for. Respondent No. 1. 


Order.—This is an application to revise 
au order passed by the Ohief Judge of the 
Gourt of Small Oauses in an application: for 
a garnishee order. The judgment-debtor’ 
is an employee of the Rangoon Oorporation. 
His salary is Rs. 120 a month” Out of t.is 
there is a compulsory deduction of Rs.:10 


“a month towards his provident fund, The 


question to be determined is how much of 
his salary can be attached in’ execution of 


the decree.. Under a, t0, Civil P. ©, 
certain property is exempt fro attachment. 
After firet-saying what is attachable in sub< 


s. (1) ‘thé proviso reads: ‘the following’ 
aa shall not bé liable to such attache 
ment or sale, namely” and we then get 
sub-heads running alphabetically from (a) 


„to (p). The first question for consideration 


is whether these exemptions aré ‘cumulative 
or' whether the judgment-debtor is confined 
td one only as was strongly urged. All are 
apparently on the same footing : (a) refers 
tothe necessary wearing, appaiel, cooking 
vessels, beds-and bedding of the judgment- 


“« 


j 
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debtor, .etc.; (b) refers, to tools of artisan, 
and where -the judgment-debtor is an 


agriculturist, his implements of husbandry,’ 


cattle, seed*grain; etc.; and (e) refers to 
houses and other building belonging to an 
See aha and so on, .I can see no reason 
whatever why an agriculturist who is 
exempted under this proviso should not 
Claim exemption for his house, cattle, seed= 
grain, implements of husbandry, wearing- 
apparel, cooking vessels and so on; s0, as 
all the sut-heads are on the same footing, 
I can see no reason for supposing that these 
exemptions are not cumulative and any man 
„is entitled to all the benefits if he is quali- 
fied to do so, : 

The section has been amended by Act 
IX of 1937 and now sub-s, (i) of the proviso 
‘exempts ` cope 4 

“the salary of any Public Officer or of any servant 
of a railway company,or local authority to the extent 
of the first hundred rupees and one-half the remainder 
of such salary,” =. 
and an Explanation has been- added : 
-““‘galary” means the total monthly emolu- 
ments,” excluding ‘certain matters which 
are not germane to:the present question, 
The emoluments of the judment-debtor in 
the present cage appear to me to be Rs. 120 
a month ; that. is what. is known as his 
pay and I think it must ‘be regarded as 
‘salary’ for-the purposes: of this ‘section as 
defined by the explanation. This’ being 
the case, ander, sub-s, (i) Rs.110 of his 
salary is exempt fron. attachment, Pro- 


ceeding further down ‘the proviso we-find 
sub-s.(k) which éxempts 8 
“all ory, “de inor 


“all compulsory, “deposite” and other sums 
‘derived’ from any. find tọ which the Provident’ 
Act for the time being applibs, in ao ferns they 

declarpd by ths said Ad, nat ts be Maba to piach: 


, ‘The, Provident Ftinds Act now in force 
is dated 
depositis-defined: -< > ; 

a “Oompalsory dport, means &- subaoription-to or 
deposit In, a-provic nt’ fund which ‘under the rules 
‘ot ‘the fund, is not, antil” thé happening: ot ore 
specified” contingency, repayable’ Gn demand” other- 
wise than aof : . 1 Lect 0 fe Hy al ILEN 


‘It is claimed that: under this -section. the 


Funds 
are 


judgment-debtor-is entitled: to‘have exempt l 


‘ed’ from ‘attachment g “further Ra: 10. For 
the decree-bolder it is urged that : antil this 
money.has been actually deposited in the 
fund,'it'is- not a compulsory’ deposit so-as 
tobe free “from attachment,’ A reference 
to the: Provident, Funds Rules at p. 130 of 
the ‘Rangoon Municipal Manual shows that 

B eoo 


ption guch subscriber to’ thè prò- 
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vident fund and shall such amoun ` 
vident fund to-the credit of such subsoriber®= oa 

Once this Rs. 10 has been paid into the 
provident fund, it is beyond the reach of 
the creditor and exempt from attachment. 
The question is whether it. can be inler- 
cepted , en route, so to say, ‘between the 
disbursing officer and the fund. In my 
spinion, it‘cannot and-for this I rely on the 
actual da rere of the definition in 8. 2 of 
theAct. It will -be noticed that what are 
‘exempted from attachment under sub-s. (k) 
are “compulsory deposits” and there being 


`a reference to:the Provident Funds Act 


11925 and .in*-this Act ‘compulsory | 


r 


I think the definition of “compulsory depo- 
Bit” in-tbat' Act must apply, and compulsory 
‘deposit means ‘a subscription to, or deposit 
in.” “This Rs. 10 never.gets into the hands 
-of the -judgmentedebtor, The Corporation 
or the. disbursing officer deducts it. - He 
“deducta the amount ‘of the subacription 
-from the judgment-debtor's pay bill at the 
time of payment. Before the time ‘of pas- 
fent; the money is not tha judgment- 
‘debtor's, At the time of payment the Ra, 10 
‘Bec mes a. subscription to the fund and 


-8 subscription to the fund is a compulsory 


deposit and‘ therefore exempted. There 
‘geome to me no intervening monent when 
“ib is susceptible of attachment. In conse- 
iquencé, I -hold that under subes, (k) the 
judgment-debtor is entitled to claim exemp- 
tion fot another Rs. 10 making his total 
exemptioniRs. 120; that is equal to his total 
salary and there is no balance left available 
for attachment. I therefore set aside the 


‘order passed by the Chief Judge of the 


Court of Small Oauses directing the Oor- 


prann to pay into Oourb Rs. 10 a month 
the judgment-debtor's` salary, I am 


< given to understand that this is a test case. 


nk, therefore, that there should be no- 


D Order set aside. - 


4 


, PRIVY COUNCIL f 
‘Appeal from the Court of Criminal . 
Appeal for Trinidad and Tobago 
TT... May 12, 1939. 2, 

- -Loep RUSSELL of K1LLowgn, Lorp 
RoMBB AND SIR Grorer RANKIN 
. - TUBAL URIAH BUTLER— 
ApPHLLANT | 
i versus 
Tan KING—RasponDant 
of Oriminal A 


al esta- 
Blishad under—Whether bra Ned On 


of Supreme Court 
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Person. appointed as acting Judge under’ s. 7 (1) 
of Judicature ( Ordinance. of Trinidad and Tobago 
(1880) as amended in 1938, if can act as mem- 
ber of Court of Oriminal Appeal —Court of Oriminal 
Appeal composed of Okief Justice and two Acting 
Judges held not properly constituted—Interpreigq- 
tion Ordinance (XIX of 1985), as. 17, 30 Applisae 
bility—Oonstitution of Court. - 

“ “The Court of Criminal Appeal established unde) 
Oriminal Appeal Ordinance, 1931, of Trinidad , an 
Tobago, is not established as a branch of the 
` existing Supreme Court; but as a separate Oourt of 
Record, the Judges of which are stated to be the 
Ohief Justice of Trinidad and Tobago and the 
Puisne’ Judges of Trinidad ` and Tobago. The 
Oriminal ‘Appeal Ordinance contains no r to 
appoint | a person to act age Judge of 't Court 

Oriminal. Appeal - |p. 463, col. 3 À 
A person appointed under s. 7 ) of the Judica- 

' ture, Ordinance of Trinidad and Tobago (1880), is 
not a 'Piisne Judge of Trinidad and Tobago, nor 
is he under that provision invested with any 
powers beyond such as are necessary to enable him 

to act effectively as a Judge of the Supreme Court. 

Buch person cannot, therefore sitas a member of 
Oourt of Oriminal Appeal. [p. £64, col. 2.] 

Sections 17 and £0 of the Interpretation”: Ordi- 
nance, 1933, deal with the oase of one individual 
being appointed to take the place of another indi- 
vidual, and to act as a substitute for him. ` [ibid] 

An acting Judge is nota Puisne .’udge of the 
Qolony, for the number of ‘Puigne Judges is ied 

. and cannot be exceeded. Moreover, they are appoint- 
ed in accordance with igstraotions received through 
a Secretary of State, which is not the 
acting Judges |p 485, col/1.) 

Where, therefore, an appeal from conviction of the 
accused is heard by the Courtof Oriminal Appeal 
composed of the Chief ef Justice of the Colony and 
“two acting Judges of the Supreme Court appointed 
‘under s.7 (3) of the Judicature Ordinance; t lo Coart 
‘is not preperly constituted end its judgment i is void 
and ofno effect, . 


Sir Stafford Cripps, K. C. and, Mr. 
‘G, Gramvilte Slack, forthe Appellant. 


~ The Attorney-Generél, Kenelm Erei 
for the Respondent, . 


. Lord Russell of Kilowen.—The apbel- 
- lant was indicted on a charge of sedition, 
before Mr. Justice Robinson and a jury, in 
the Supreme Oourt of Trinidad and 
Tobago. -He was found guilty and was 
on Decsmber 16, 1937, sentenced to two 
years’ imprisonment’ with hard labour. 
He appealed from the conviction to the 
Court of Oriminal Appeal of that Colony, 
The appeal was heard and dismissed on 
January 28, 1938. 

The appellant then petitioned His 
Majesty in Council for special: leave to 
appeal in forma pauperis alleging, amongst 
other grounds, that the Oourt which 
had heard and dismissed his appeal was 
not a duly constituted Oourt; and by Order 
in Council dated July 28, 1938, leave was 

ranted to him to appeal | against, the 
Judgment of January 28, 1938, “the appeal 


case with 


` 
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the appeal was composed 


“more than thre 


' ments, 


185. 10 
‘to be limited to the sole question whe 


‘ther the said Oourt was daly constituted a 
according.to the provisions of the Criminal ) 


Appeal Ordinance, 1931 (No,-31 of 1931), of 
Trinidad and Tobago having regard to-the 
fact that the -Oours included two SODE 
Judges.” 

Their Lordships are absentia in no 
way concerned with the- merits of the 
appellant's appeal from his conviction. 
They have only to consider whether the 
appeal was heard bya Tribunal capable 
of adjudicating upon it. 

- The Oourt 
of the Ohief 
Justice of the Colony, acting . Justice 
Hobson, K. O. and acting Justice Boland, 


-The question for -determination is whé- 


ther the two last-named gentlemen were 
members of or entitled tosit in the Orimi- 
nal Appeal. The solution of this question 
depends upon the true’construction of cer- 
tain ordinances. 

Tae Judicature Ordinance, Ohapter 35, 
is dated Marca 20, 1880,and (as amended 
by. some subsequent Ordinances) provides 


‘as follows:— 


_ “8, There shall be one Supreme , Court in the 
Colony, which shall be la Bapan oi Cpurt of Record, 
and such Court shall be “called the Supreme Oourt 
of Trinidad and Tobago. 

4—(1) The Supreme Court shall consist of not 
e and not. legs than two Judges, 
of whom one shall be called the Ohief Justice 
of! Trinidad: and Toba and shall be the Presi- 
dent of the Gourt, and the other or others shall 
be called the Puisne Judge or Puisne Judges .of 
Trinidad and Toba and shall, if more than 
one, be called the Tirat aud Second Pulane Judges 
according to the terms of their reapective appoint- 
(Substituted by 23° ape B. 8. 3) 

all be to “be, duly 


'(2) The Court sli 


“constituted ` notwithstanding A vacancy in the 


office of any Judge. -. 

5. Every Judge of ‘the Court shall be appointed 
by Letters Patent under the Public Seal of Oalohy 
by the Governor, int accordance with such -in- 
atructious as he may receive through one of. His 
Majesty Principal Secretaries of State, “and shall 
hold his office during His Majesty's, Disagtire, 
subject to any’. conditions contained in any re, 
tions ee by or under the ` authority- "His 
ey Lor is Majesty's Colonial .Service, and 

receive such salary as the Governor, with the 
sanction of the Legislative Oouncil, may appoint. 
The acceptance by any Judge of the Court of 
any other office ‘or place of profit'or emolument 
not authorized by law-shall be and be deemed 
de factoan avoidance of his office of Judge, and 
his salary as Judge shall cease accordingly from 
the time of his acceptance of such other o -or 


Any act uired or authorized to be-.dóne 
by, before, or inthe name of the Chief Justice 
may be done by, before, or in the name of a Pusine 
Judge of the ourt in case of the absence on leave 
or of indisposition, or aimed to siteng 
-of the Ọhief Justice, AR NIH 


which heard and dismissed: 
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T.A) Whenever the office of any Judge of the 
Court is vacant, or whenever any Judge is absent 
from the Oolony, or is, by reason of illness, ene 
in any, cause or matter, or’ for any other, 
-incapable of acting, or whenever in the opinion on 
of the Governor the due administration oopan 


i ial the Governor may, in the ee of 
His josty, ayn Patent under the Public 
Seal ofthe Oo. 


y, appoint some person, being a 
Barrister-at-Law of five years’ standing at least to 
act as Judge of the Court. 

- (3) Every such appointment shall be for such 
‘time, or for the trial or hearing of such causes 
or matters, or otherwise, as may be apecified in 
the inatrument of appointment. 

(3) Every person sò appointed and aoting under 
such appointment shall, so far as may be necese- 
sary for the purposes of his appin anak, have all 
the powersof a Judge of the Oourt, and all acts 
done withinthe scope of his appointment by y ány 
person so appointed and acting as aforesaid sh 
valid as if done by a Judge, whether in 
Oourt or Ohambers or otherwise.” 

‘By the Judicature (Amendment) Ordi- 
nance, 1936, the ‘following sections were 
‘pubstituted -for the 4th and 5th sections 
‘above set out, viz.: 

“4.—(1) The’ Supreme Court shall consist of four 
Judgés, one of whom shall be designated the Chief 
. Justice of Trinidad and Tobago and’ the others 
the Puisne Ju agoa ot Trinidad and Tobago. | 
- The Ohief Justice shall be the President of the 
- gaid Oourt, The Puisne Judges shall be called the 
Firat, Second and Third Pulane Judges according 
to the terms of their Tespective appointments. 

(3) The Oourt shall be deemed to'be duly con- 
stituted notwithstanding any vacancy in the office 
of any Judge. 

5, ‘Every Judge of the Court shall be appointed 
by Letters Patent under’ the Public Beal of the 
Colony by the Governor, in accordance with sueh 
instructions as he may receive through one of His 
Majest "8 Principal Secretaries of State, and shall 
‘hold ~ is office during “His Majesty’s pleasure, 
pabject to any conditions contained in any regulations 
‘made by, or under the authority of His Majesty for His 
Majesty's Oolonial Service,- and shall receive such 

salary as the Governor, “with the the sanction of the 
Legislative Council, may appoint, No Judge shall 

accept or perform’ any er office or place o 
‘profit or emolument not authorized by law: writhéat 
“the consent of the Governor: Provided that this 
` restriction shall not apply to a Judge temporaril 
(Gaus eee 

“ “The Supreme Court of the Oolony ace 
cordingly “now consists of four Judges, viz 
' the Obief Justice and the Firat, Second and 
Third Puisne Judges. `- ~ 


In the year 1931, there was enasted = 
Ordinance to establish in -the Ool 
Court of Oriminal Appeal, viz., the Criminal 
' Appeal Ordinance, 1931. That Ordinance 
contained the owe provisions:— ` ~ 
“3.—(1) There shall be a 'Oourt of ‘Criminal 
A in the Colony; and the Ohief Justice of 
dad and Tobaga and the Puisne Jud of 
Trinidad and Tobago shall be Judges that 


on 3) For the pazposo of hearing and determining 
appeals under this Ordinance, and) for the purpose 
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‘Court of Criminal Appeal shall 
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“of any other proceedings under this Ordinance, the 
Court of Oriminal Appeal shall be summoned. in 
acoordance with directions gn by the Chief Justice, 
and the Court shall be d constituted if it con- 
sists of three Jud 

The Oourt s sit in Port of Spain erce cept in 
cases where the Chief Justice gives special 
‘tions that it shall sit at some other place. 

ı (3) The Chief Justice, if present, and in his 
absence the senior member of the Court, shall be 
President of the Oourt 

(4) A Judge of the Oourt of Criminal Appeal shall 
‘not sit as a Judge on the -hearing of any appeal, 
or on the hearing of any application for leave to 
-appeal, against a verdict given or sentence passed 
at atrial at which he presided, or on the considera- 
tion of any point reserved 'by -under the 

Me ih the Criminal Procedure Ordinance, 

P: 

(5; The EEE palan any guestion before the 
e according to the 
opinion of the majority of the members of the Oourt 
hearing the case. 

(6) Unless the Oourt direct to the contrary in 
cases where, in the opinion of the Court, the ques- 
tion is a question of law on which it would be 
convenient that separate judgments should be pro- 
nounced by the members of the Court, the judgment 
of the Oourt shall be pronounced by the President 
of the Court or such other member of the Court 
hearing the case as the President of the Oourt 
“direc and no. judgment with respect to the 
determination of any question shall be separately 
' Pronounced by any other member of the Court. 

7) The: Court of Criminal Appeal shall be a 


- superior’ Court of Record, and shall, for the purposes 


‘of, and subject to, the provisions of this Ordinance, 
haye full power to determine, in accordance with 
this Ordinance, any questions to be 
determined for the purpose of doing justice in the 
case the Court. 

(8) Any direction which may be given by the 
Chief Justice under this section may, in the eyant 
of any vacancy in that office or in the event of 
the ines ng pci a the Ohief Justice to act from any 

ven, male the senior Judge of the Court 
“of of Oriminal Appeal. 


It'is to be observed that the Court go 
established is‘ not datablished as a branch 
‘ofthe existing Supreme Opurt; but as a 
separate Oourt of “Record, the. ‘Judges of 
which are stated | tó be “the Onief Justice 


' of Trinidad and Tobago and the Puisne 


Judges of Trinidad and Tobago.” It is 
“further to be observed that the Oriminal 
_Appeal Ordinance contains no power to 
.appoint a person to act as a Judge of the 
Court of Criminal Appeal. 

,The critical point now becomes apparent, 
Isa person who has been appointed ander 
s. 7 of the Judicature Ordinance “to act as 
Judgé of the Supreme Oourt” a member 
of the Oourt of Oriminal Appeal or capable 
of acting as such? 

The Letters Patent appointing Mr, Hobson 
to be acting Justice ran thus :— 

“Whereas by s.7 of the Judicature Ordinan 
Ohap. XXXV, it is among other things provided 
that whenever in the opinion of the Governo: the 
dug ‘administration..of justice .so . requires the 
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“Govyernor may, in the name of His -Majesty, by 
“Letters Patent under the Public Seal of the Oolony, 
appoint some person, being .a Barrister-at-Law of 
five years’ standing at least:to act as Judge of the 
Supreme Court; i o ORA 

Rnd: whereas it is expedient to appoint: some 
person to act as & Judge of the Supreme Court for 
the p of hearing and determining the appeal 
-of Tubal Uriah Bus Butler to the Oourt of Oriminal 
Appeal in the case of The. King v. Tubal. Uriah 
Bus Bulter for sedition; a i 
. Know ye therefore by. these presents that we 
being Wwell-satisfied of the loyalty, integrity and 
ability of John Davidson Hobson, E uire, B. A., K.O., 
do hereby appoint the seid John avidson Hobson 
to act as Ju of the Supreme Court and of the 
Court of Ori 1 Appeal of: the said Colony as 
from -January 24,1938, for the purpose of hearing 
and determining the said appeal of the said Tub 
-Urish Buz Butler, and for that purpose to have, 
hold, exercise and enjoy the said office and place, 
together with all rights, sprivileges and advantages 
thereunto belonging or appertaining.” 

The letters patent appointing Mr. Boland 
were in identical language. | ; 

It ceems plain to their Lordships that if 
the acting Judges were members of. the 
Court of Criminal ‘Appeal or were capable 
of sitting therein, ‘that . result ‘can have 
flowed only frum f 4 
ed to act as Judges‘of the Sapreme Court, 
for no power existed to appoint them to 
act simply as Judges, of the Court of 
Oriminal Appeal, or to appoint them for 
‘the hearing of ‘a specified m 
‘Court. | i : 

It is said on behalf of the respondent 


“that the result does flow from their,appoint= | 


to ‘act as Judges of the Supreme 
7 (3) of the Judica- 
so appointed 
Jadge of the 


-ment 
Gourt, ‘because under 6. 
“ture Ordinance, every person 
‘is given all the powers of a 
_Bupreme y 
thus given is the ¢power of a Judge of the 
Supreme Court to sit and adjudicate in the 
‘Court of Oriminal Appeal. 


Their Lordships are unable to accept 
this contention. The powers conferred by’ 


B. 7 (3) are the powers exerciseable by a Judge | 


of the Supreme Court when he is acting 
in that-capacity. Those’ are the powers 
which are to'be exercisable by the ap- 
pointee when he is acting in the same 
capacity. They are only conferred “upon 
him “so far as may be necessary for the 
purpose of: his appointment”, i. e, his 
appointment to act as a Judge of the 
“Supreme Oourt; and it is the acts done by 
a person “acting as aforesaid”. which are 
to be as validas if done bya Judge. Nor 
is it true to say that one ofthe powers of 
a Judge of the, Supreme Oourt is’ the 
“power, to. sit and adjddicate in, thè., Court 
„of Oriminal Appeal. That power is deriv- 
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their having been appoint- - 


atter in that | 


Court, ahd that one of the powers _ 
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-ed only from the fact that the constituent 
members of that Court are, by enactment, 
the individuals who are the Ohief Justice 
and tke Puisne Judges of Trinidad and 
Tobago. A person appointed under 8: 17 
(3) of the Judicature Ordinance is nota 
Puisne Judgeof Trinidad and Tobago, 
nor ishe under that, provision invested 
with any powers beyond such ag are neces- 
sary to enable him to act effectively as a 
Judge of the Supreme Oourt. os 
Two further contentions were advanced 
on behalf of the respondent, ‘based upon 
ss 17 and 20 of the Interpretation Ordi- 
“nance, 1933 (No. 19 of 1933). Those sections 
provide as follows :—. : 
“Beetioh 17. Where 
| powers, are conferred or any duties are .im 
upon a publio officer, the Governor may direct that 
if during any period owing to absence or inability 
to act’ from 
officer shall be unable to exercise the powers-or per- 
form the duties of his office in any place under 
his jurisdiction or control, such. owers-shall be 
-had and may be exercised and such duties shall be 
performed in such place by the person named by-or 
by thn: panne officer holding the office designated 
by the Governor ; and thereupon such person . or 
sponi officer, during , any period as aforesaid, shall 
, haveand may exercise, the powers and shall per- 
form the duties aforesaid, subject to such condi- 
Hone, exceptions and qualifications as the Governor 
- may direct — a We à ; 
tion 20.—Where any law confers a power or 


appears, the power may be exercised andthe duty 
ahall be performed from time to time as occasion 
dia handing iar oiae Gower: inia 
ore ere an wW ers & or a 
. a on the holder of an office, as such, unless the 
_contrary intention appears, the power may be exer- 
.olged and the duty shall be performed by the holder 
, of the office for the time being or by à, person duly 
appointed taact for him,” > c A 
. “Ib was said that the case was-covered by 
-one or-other of these: sections : but -quite 
Plainly neither section ‘can ‘apply. Hach 
section deals with the.case of one indjvi- 
„dual being :appointed to. take the place of 
<‘gnother irfdividwal,-and to act as a substi- 
tute for him. In the present casé neither 
Mr. Hobson. nor Mz. Boland was appointed 


“to’ take any one’s ‘place’ or to act as ‘a 
substitute for any individual. i oe 
Nor .can the respondent derive any help 


‘from the ‘decision of their Lordships’ 
Board which wai 
‘Mardis, | (1). which at most might 
be an authority to establish thata person. 
appointed to act asa Judge of the Sup- 
. reme Court is a.Judge of the . Supreme 
- Court. Bat it-falls far short of establish- 


-ing the proposition that a person appoint- 
_ ed. 80 to, act is s.. member of or entitled to 
T. 4) (1902) A O 51; 71 LJ P O33; 856 T 863 -2 


by or under any law, any. 


& 


a 


Iness or any other cause such pablic . 


imposes a duty then, unless the contrary intention ` 


L 


was. cited,. viz, Ex parte ` 


3 
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‘sit ina Oourt, the Judges of which, it is 


enacted, shall bethe Chief Justice and the 
Puisne Judges of the Oolony. An acting 
Judge is not a Puisne Judge of the Uoldny, 
for the number of Puisne Judges is fixed 
and cannot be exceeded. Mor: over, they 
are appointed in accordance with instruc- 
tions received through a Secretary of State, 
which is not the case with actiug Judges. | 
For the reasons indicated, their Lord-, 
ships are_of opinion, that the Court which 
purported to adjudicate upon tke appellant's 
appeal from his, conviction was not pro- 
perly constituted as the Court of Oriminal, 
Appeal inthe Colony. It had no jurisdic-. 
tion to deal with tbe matter. ‘he appeal 
from the conviction has accordingly never 
been heard. This appeal should therefore, 
be allowed and the judgment of the Ohief 
Justice and the two acting Judges of 
January 28,1938, should be declared to be 
void and of noeffect. Their Lordehips-will 
humbly advise His Majesty accordingly. 


. - -Appeal allowen, -- 
Solicitora ‘for the - Appellant :` Messrs. 
Hy. S. L. Polak-& Co.- - ~ 

‘.Bolicitors -for the -Respondent : Messrs. 
Burchells. ) -> . bs : 


- see ~ 
` 
x ——— er oe 


a MADRAS HIGH COURT -~ - 
Special Bench - i 
ao - 0. P. No. 146 of 1938 
o - March'7;1939 - A éta 
~ Leaos, O: J., GENTLE ANp Somayya, JJ. ` 
COMMISSIONER or INCOME-TAX, - 
y - MADRAS—APPLIOANI -> = 
l Ja 


= Spee e versus ~- < i 

“ VOORA SREERAMULU CHETTY > - 
see - — RRSPONDENT - ~- > * 
Income Taz Act. (XI of 1923),- s. 86-A 
missioner refusing to state case on question arising. 
under s. 25 (3)—Asseasee applying to High Court under. 
a. 06 (3)—Case referréd to -Full Bench—On receipt 
of- answer, Bench dealing ‘with ‘application under 
8. 66 (8) directing Commissioner to state case on point 


of law— High Court, 'if can grant: ~ certificate 
ey” 66d (2) or under ‘cl, 40, Letters P 
l 


| ABsasses applied to the Commissioner of Incoms-: 
tax to sate a casson 8 question arising undere. 25 
(8), Income Tax Act. The Commissioner refused to 
state a-case on the -ground -that the - order was not 
prejudicial within the meaning of a, 66 (2) read, with 
8:33," The aasessee than applied to the High Uourt 
under s, 6b (3), The High Qourt made a‘ reference to 
a Full Bench of five Judges and the andwer given 
to thé reference was that dn order refusing to nter- 


fere with a prejudicial’ order was’ itself'prejudicial, . 


On recéipt of the answer’given by the, Full Bench to 
the question referred, thé Bench’ dealing with the 
‘petition directed the Commussioner of Incoriie-tax to 
state a cage on the point of law involved) Ri 3 


185—59 & 60 


an ae ESE HS yt ' 
COMMISSIONEE OF INCOME-TAr v. yOoRA SkBHRAMULU oseTTY (MADË.) 


“a certificate permitting an appeal to 


(3)—Com-- 
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Held, that the High Court had no jurisdiction to 
grant a certificate under a. 68-A (2), in the matter 
9E mina an, an appeal to'His Majesty in Council: 

eld,also that the direction which was given to 
the Commissioner of Income-tax to state a case was 
an interlocutory. order-in a matter in which the 
Oourt was required to act in an advisory capacity 
and consequently the High Court hed no authority to 
grant a cartificate permitting an appeal to His Majeaty 
in Oouncil under ol. 40 of the Letters Patent (Mad.) 
74 Ind. Oas. 469 (2) and 127 Ind, Uas. 473(3), relied 
on, 


O. P. for leave to appeal to His Majesty 


in Council from the judgment, reported in 
184 Ind. Cas. 268. 


- Mr. M, Patanjali Sastri, for ‘the Appli- 
cant, À 


‘Mr. K. Bhimasankaram, for the Respon- 
dent. i 


Leach, C. J.—This is an application a 

is 
Majesty in Council from an order ofthis 
Court in an iocome-tax matter. The res- 
pondent has taken the preliminary objece 
tion. that this Court has no power to grant 
a ‘certificate in. this. case. The respondent 
applied tothe Commissioner of Income-tax 
to state a cage on a question arising under 
s. 25 (3), Income Tax Act. The Commissioner 
relying onthe decision of this Court in 
Venkatachalam Chettiar v- Commissioner of 
Income-tax, Madras (1) refused to state a 
case on the ground that the order was not 
prejudicial within: the, meaning of s. 66 (2) 
read with 8, 33. In Venkatachalam Chettiar. 
v. Commissioner . of Income-tax, Madras 
(1) an application was filed in the office of 
the. Income-tax Officer for -a refund’ of 
income-tax under the provisions of s. 48 of 
the Act. The application was rejected and 
the Commissioner refused to interfere by 
an order under s. 33, The applicant then 
applied to this Court under s. 66(3) As 
the. order of the Commissioner was not one 
enhancing :the assessment and as it was 
considered that-it was not "prejudicial" to 
the. petitioner, the Court, held that the applic 
‘oation by him’ to the Commissioner under 
g; 66. (2) was :incompetent. As some doubt 
was felt as tothe correctness of this deci” 


sion when the case out of which the present 
‘application arises came before the Ovurt, a 


reference .was made to a Full Bench of 
five Judges andthe answer given to the 
reference was that-an order refusing to’ 
interfere . with a prejudicial order was itself 
prejudicial. Consequently, it was held that 
Venkatachalam Chettiar yv. Commisdionér of 


(1)'58 M 387; 156nd, Oas 84; 68 M L J 227; 41 L W 
339; A I'R 1935 Mad, 879; (1935) M AV N 576; 7 R M 
634 (F B), 
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Income tar, Madras (1)bad been wrongly 
decided. On receipt of the answer given by 
the Full Bench to the question referred, the 
Bench dealing with the petition directed the 
Commissioner of Income tax to state a 
case onthe point of law involved. The 
Commissioner of Income-tax desires to 
challenge the correctness of the decision of 
the Full Bench in an appeal to His Majesty 
in Council. 

Section 66-A (2) provides that an appeal 
shall lie to His Majesty in Council from 
any judgment f the High Oonurt delivered 
on areference made under s.66ina case 
which the High Oourt certifies to be a fit 
one for appeal. Mr. Patanjali Sastri, on 
behalf of the Commissioner of Incomestax, 
concedes that tte Court has no jurisdiction 
to grant a certificate under s. (6-4 (2), but 
says that it has power to do sounder cl. 40, 
Letters Patent. Clause 40 has to be read 
in ccnjunction with cl, 39. Olause 39 gives 
a tight of appeal to the Privy Oouncil in a 
matter not being of criminal jurisdiction, 
from a final judgment, decree or order 
made on appeal and from a final judgment, 
decree or order made in the exercise of 
original jurisdiction by Judges of the High 
Court or of a Division Court from which an 
appeal does not lie to the High Court under 
cl. 15, Letters Patent. Then follows a pro- 
viso to the same effect as the provisions of 
88.109 and 110, Civil P.O. Clause 40 pro- 
vides that the Court, at its discretion may 
grent leave to appeal from a preliminary 
or interlocutory judgment, decree, or order, 
in & . proceeding contemplated by cl. 39 
subject to the same rules, regulations an 
limitaticns which apply to appeals from 
final judgments, decrees or oders. 

In Tata Iron and Steel Co., Lid. v. Chief 
Revenue Authority of Bombay (2) the 
Judicial Oommittee held that an appeal did 
not lie under cl. 39, Letters Patent of the 
Bombay High Oourt (which corresponds to 
ol. 39, Letters Patent of this Court) from a 


decision of the High Court upona case’ 


stated and referred to the Gourt by the 
Inccme Tax Act, 1918, since the decision 
was merely advisory and therefore was not 
a final judgment, decree, or-order within 
the meaning of the clause. In that case 
it was not argued that the decision was an 
interlocutory judgment, order or decree 
Witbin the meaning of cl. 40, but the argu- 
ment is advanced here. It is said that the 


(2) 50 I A 213; 74 Ind, Cas, 469; A IR 1998 
47 B 124; 21 A L J 675; 35 Bom. L R 908, C33) M Y 
N 603; 45 M L J295; 18L W378, 90 &A LR JES: 33 
M LT 301; 380 WN 307;380LJ16P OL 
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judgment of tnis Oourt in the Full Bench 
refercnce constitules an interlocutory judg- 
ment within the meaning of that clause 
and thatthe order directing the Oommis- 
sioner of Income-tax to state a case based 
on the judgment of the Full Bench is also 
witbin the clause. In my opinion, these 
contentions cannot be maintained. If there 
is no appeal from a final order in an 
incomertax matter, apart, of course, from 
the appeal now given under s. 66-A (2), it is 
difficult to understand how there can be 
an appeal from an interlocutory order in 
such a matter. | regard the direction which 
was given to the Commissioner of Income- 
tax to state a case as being an interlocutory: 
order in a matter in which the | Oourt 
was required to act in an advisory 
capacity and the reference to the Full 
Bench formed part of the interlocutory 
proceedings. The Tata case (2) is final on 
the question whether there is an appeal 
when the- Court is acting merely in’ an 
advisory capacity under the Income Tax 
Act, and it covers the present case, 

The opinion which I have expressed 
receives support from the decisions in 
E. M. Chetnar Firm v. Commissioner of 
Income-tax (3) and Delhi Cloth and 
General Mills Co. v. Income-tax Commis» 
soner, Delhi (4) and Mr. Patanjali Sastri 
admits that this Oourt has followed the 
decision in Æ. M. Chettiar Firm v. Commis- 
stoner of Income tax (3) in an unreported 
case. “here is a decision of tne Lahore 
Hign Oourt Feroze Shah v. Commissioner of 
Income:tax, Punjab (5) which conflicts with 
the decisiovs L have just mentioned, but it 
is not necessary to discuss. it because we 
are bound by the decision of this Court. 
For these reasons I would hold that the 
objection taken by the respondent is well 
founded and that as the case now stands 
this Court has no jurisdiction to grant a. 
certificate.- The respondent is entitled to 
the usual costs, Rs. 100. 


Gentile, J.—I agree and wish to add afew 
words. It is conceded that under s. 66-A 


4 


“7 (2), Income Tax Act, there is no authority 


for this Oourt to grant a certificate in this_ 
matter permitting an appeal to His Majesty’ 
in Oouncu and the application is really 


(338 R 435; 187 Ind, Oas. 473; A IR 1930 Rang. 
274; Ind, Rul. (1920) Rang. 377. : 

(4) 21 TR 439; 106 Ind. Cas. 156; A I R 1927 PO 
242; 54 1 A 421; Y L 234;4 O W N 1053,8P L T 791; 
235 AL J 94; 53ML J819; 47 O LJ 1; 30Bom; LR 
60; I L T 40 Lah 1; 32 O W N 237; 29 PL R 37; (1928) 
MWN 95; 27 L W 179(P 0). a 

(5) 12 L 166; 132 Ind, Cas, 704; A IR 1981 Lah: 188; 
33 PL R284; Ind, Kul, (431) Lah, 872, 
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7 based upon the provisions cf cl. 40, Letters 


< 


Patent. This clause -does provide an 
appeal from a preliminary ‘or: interlocutory 
decision-“as ‘aforesaid.” “As aforesaid,” it 
is conceded hy Mr. Patanjali Sastri, refera 
tothe ‘proceedings contemplated by cl. 39, 
Letters Patent. In my opinion this matter 
is‘ not’ a final judgment, decree or crder 
within the contemplation of cl. 39, Since it 
has’ been held by their Lordships of ths 
Judicial Oommittée in'Tata ‘Iron and Stzel 
Cois Ltd. v: Chief Revenue Authority of 
Bombay (2) that there id no appeal under 
ol. 39, Letters Patent, from a decision of the 
High Court in an income-tax matter it must 


 Tollow that there can be no appealand no 


authority for this Oourt to grant a certificate 
Permitting an appeal to His Majesty in 
Oouncil under the provisions of cl. 40, 
Letters Patent. For these reasons I agree 
with the views expressed by my Lord, the 
Chief Justice that this application should be 
dismissed. 


Somayya, J.—I agree, 
ND. Application dismissed. 
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OUDH CHIEF COURT 
Second Oivil Appeal No. 221 of 1936 
November 20, 1939 
Tuomas, O. J. AND Z1a-UL Hasan, J. 
B. KANHAIYA LAL AND OTAERS— 
DEPANDANTS— APPELLANTS 


versus 
HAMID ALI—PLAINTIPP—RRSPONDHNT 

Civil Procedure Code (Act V of 1968), a. 24—Dis- 
tinction between lack of inherent jurisdiction and 
lack of any other kind of jurisdiction, sf can be 
made—Susts Valuatron Act (VII of 1887), s. 11— 
Objection to jurisdiction not raised in lower: 
Oourts—Oannot be raised in second appeal—Fact 
that appeal had to be brought in Subordinate Court 
instead of in High Court, whether prejudicially 
affects ita disposat—Wajib-ul-arz—ff binds riyayas 
not parites to it—U. P. Municipalities Act (41 of 
1916), a. 337—Declaration that certain locality is 
notified area—Proprietors, tf divested of their 
proprietary rights—Landlord and tenant—Abaadon- 
ment—Land given for residential purpose to riyaya 
—Its dedication to idol and ailowing Thakardwara 
to be butlt on st amounts to abandonment—B. 62 ($), 
Hasements Act (V of 1883), also applies to such case 
—Hstoppel —Acquiescence—Act of budldeng not bona 
fide—Plea,. if available. 

Bo far uss. 24, Civil P, C, ia concerned, there is 
mo reason to make a distinction between lack of 
inherent jurisdiction and lack of any other kind of 
jurisdiction ın a Oourt tryinga suit. (p 472, col, 1 | 

[Case-law referred to.) 

„Whee objection to jurisdiction is not raised 
either in the trial Court or in the Appellate Court, 
it cannot be allowed to be raised in second ap- 
peal. 
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The mere fact that an appeal had to be brought 
in a Subordinate Court instead of the High Uourt 
cannot be held to have prejudicially affected the 
disposal of the appeal onthe merits. (p. 473, ool. 1.] 

(Oase-law relied on.] 

rhe fact that the rtyayasin the abadi were not 
parties tothe wajts-ul-arz is no ground for reject- 
ing the wajib-ul-are. It is binding on the riyayas. 
181 Ind. Oss, 70 (17), 1elied on. 

There is absolutely no authority for the conten- 
tion that the declaration that a certain locality js a 
notified alea divests the proprietors of the land of 
their proprietary rights Section 337 of the U. P. 
Municipalities Act 18 not at all an authority for this 
proposition. {p. 474, col. 2.) 

Where a land is given toa riyaya for residential 
purpose, the execution of a deed of wag/ in respect 
of the land in favour of a deity, by the riyaya and 
his allowing others to build a Thakurdwara on it 
amounts to an abandonment and the landlord has 
a right of 1e-entiy. The case also oleaily falls 
under s. 62 (f) of the Easements Act which lays 
down that a license ie deemed to be revoked where 
the licence 18 granted for a specific purpose and 
the purpose is attained or abandoned or becomes 
impracticable. [p. 475, col. 1) 

Where an act of a person of building upon the 
land is not bona fide, he cannot avail himself of the 
plea of estoppel by acquiescence, 


B.O. A. against the decree of the District 
Judge, Lucknow, dated January 18, 1936. 


Messrs. S. C.`Das, S. N. Srivastava and 
R. B. Lal, for the Appellants. 

Messrs. H. Husain and Nazir-ud-din, for 
the Respondent. 


Judgment.—This is a second appeal 
against a decree of the learned District 
Judge of Lucknow who concurred with the 
learned Oivil Judge in decreeing the plainte 
iff-respondent’s suit for possession of a 
Piece of abadi land in village Pihani, 
District Hardoi. 

The case hag a long history. The suit 
was originally filed by the plaintiff on 
December 1z, 1927, in the Oourt of the 
Munsif, Shahabad against Babu Kanhaiya 
Lal and Babu Debi Dayal, defendants 
Nos, 1 and 2 only, He claimed to be the sole 
proprietor of the land in dispute as zemtndar 
of village Pihani Khurd and alleged that the 
plot was originally occupied by the thatched 
house of Icha Kori who lived as a riyaya 
of the plaintiff's ancestors and died about 
forty years before the suit. The following 
Pedigree of Icha was set up. 











IOHA 
| 
Ghirrao, Ei 
| 
| 
Kala, died Ganesh, died Ramdin, 
issuelees, issueless. unheard of, 


468. 
Tt was stated that after Icha's death, his sons 
Ghirrao and Auseri continued to live in the 


thatched Louse in the same capacity as their. 


father, Auseri was succeeded by Ram Din, 
Ganesh aad Kalwa, that- some twenty years 
before the suit Ganesh-Kalwa died issueless 
and ten years later Ram Din gave up his 
Tesidence in the house and had not been 
heard of since. On Ghirrao dying issueless 
in 1920tke house became dilapidated and 
according to the custom of the village 
reverted with the site to the semindar 
who took possession of it. It was further 
stated that the plaintiff's grandfather Mir 
Mohsin Ali, the eolé zemindar of the land 
died in 1923 leaving the plaintiff's father 
Mohammad Abbas as his only heir but 
Mohammad Abbas also died a few months 
later leaving the plaintiff aged six years 
as. his heir., The plaintiff's “property was 
looked after by . his grandmother, Mst. 
Zakiya’ Begam, widow of Mohsin Ali, who 
was an old pardanashin lady. In Septem- 
ber 1927, she came to know that the defend- 
ants were -constructing a pucca house on 
the land in suit and though she tried 
through her servants to dissuade them, the 
defendants paid no heed to their remon- 
strance, It was stated in the plaint that 
the defendants claimed to have obtained 
some sort of deed in respect’ cf the land 
from the rayats of the house but that it was 
void and ineffectual as against the plaintiff 
gemindar, It was stated that the house 
and the site came into the possession of 
Mir Mohsin Ali according to the custom 
of the village on the house being aban- 
doned, On these allegations the following 
reliefs were claimed by the plaintiff— 

(a) that a decree for actual proprie- 
tary possession over the land— 
compound No. 1453 and House No. 
834 (recent settlement)/1214 (old 
settlement) be passed in favour of 

i the plaintiff, —~ i ' 

(b) that defendants be directed to 


remove the materials of the build-- 


ing from the plot of land within 
_ the time to be fixed by the Oourt, 
_ and in case of their failing to do 
80, possession may be awarded 
along with the materials, ` a 
(c) A perpetual injunction be issued to 
the defendants so thatthey may 
refrain from raising any construc- 

tion on the land in dispute, - 
*- The suit was contested by the defende 
‘ants who denied that the plaintiff was the 
‘sole proprietor of’ Mohalla Murid, Khani 
in. which the land -in suit was situated. 
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They admitted that Icha wasa riyaya.ot the. Re 


Zemindar but-alleged that Ram Din’s son 


was still alive and that Ghirrao died only... 


two years before suit. Tney set upa 
possessory mortgage in favour of defend-. 


ant No. 1 by Ghirrao. and Ram Din and | 


stated that they were in possession as 
such mortgagees They further stated ‘that 


in 1924 they started the present building - 
for installing Thakurji in it and had - 


actually installed the idol there. They also | 
denied the custom set up by the plaintiff 
and further pleaded that if such a custom 
did exist, it was unenforceable as- Pibani 
was a big town. bar 


R 


This was the gist of the defence set up oS 


by the defendants. In oral pleadings, hows 
ever, on behalf of the plaintiff it ‘was 
denied that any descendant of Icha was 
living and it was pleaded that the plainte 
if had got the right of re-entry by reason 
of the licence . granted 
determined. It was further said that in. 
any case the house was abandoned and 
gave the right of reentry to the plaintiff. 
On behalf of the..defendants it was stated 
that Ram Din’s son Bihari was living and 
as the defendants denied that the plaintiff 
was tke sole proprietor of the Mohalla’ a 
question arose as to whether the female 
members of Mir Mohsin Ali's family were 
excluded from inheritance by. a custom 
which was set up by the plaintiff. aoe 

The following issues were framed in the 
case by the learned Munsif— E 

1. Is the plaintiff exclusive owner of 
the land in dispute? If not, what is its 
effect ? aos EE WAE. 

2, Isthere any tribal or family custom 
obtaining inthe Shia community -or the 
plaintiff's family according to ‘which the. 
daughters and the widows 
from inheritance ? . Bete 

3. Does the land. of the building’ in- 
dispate- escheat: to the plaintiff as- alleg-- 
ed? a? ` : 

4. Were the rights of Ghirrao, Ram Din 
and -his brothers in the house -over - the: 
land in dispute non-transferable, accord-: 
ing to the custom set up by ‘the plaintiff? 


lf not, what is its effect ? 


5, Isthe suit within limitation ? 

6. Is the suit barred by-' acquiescence: 
as alleged by the defendants ? eat, 

7. Isthe plaintiff's suit for re-entry not. 
maintainable as alleged ? PG 8 

& To what relief-is the plaintiff -entitl- 


to Icha having . 


= 


| 


g 


ed?" ` ngan ih 
9, Did’ Behari ` execute any . deed of < 


waqf ia favour of Sri Thakarji on Janus. 


are excluded’ ~ 


a 


m 
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# -ary 13, WA as alleged ?. If-'so, what is 


„its effect 

10. Had the defendants no right to 
construct the Thakurdwara in place of a 
residential house without the plaintiff's 
permission ? i $ ; 

The last two issues require some expla- 
nation, It appears that a few days before 
the issues were settled in the case. Behari, 
m the alleged son of Ram Dio, executed a 

deed of wagf in favour of Sri Thakariji, 
“and .appointed one Shiam Sandar as 

trustee. This deed was registered . on 

January 13, 1928, and the issues were 

framed on January 24, 1928. On April 10the 

r plaintiff applied that Sri Thakurji be added 
F asa party to the suit but this application 

was disallowed on April-1l. On the same 

day the plaintiff applied for some additional 
: pleas, based on the execution of the deed 
of wagf by Behari and on the question 
‘of the construction of the Thakurdwara, 
being allowed to be added. This applica- 
tion was granted and it was in consequence 
of this that Issues Nos. 9 and 10 were 
‘added. 

~ In the course of the trial the defendants 

„were allowed to produce evidence on sone 

Points which had never been raised before 
by them, namely, that the building in ques- 
— tion wasnot a Thakurdwara but only a 
~ Tesidential house, that the land in suit 
“stood in Mohalla Katra Bazar and notin 
Murid Khani and that Ram Din left besides 
Behari, another son named Kali. 

|... The findings of the learned Munsif were 
that the custom of the exclusion of daughe 
„ters and widows from’ inheritance in 
Mohsin Ali's family was not established, 
that the plaintiff waa not the sole owner of 
‘the land in suit, that Behari and Kali 
were sons of Ram Din, that the plaintiff 
had no rignt of re-entry,that Pihani being 
a town, Ghirrao and Kam, Vin had trans- 
ferable rights and therefore the mortgage 
in favour of the defendant No. 1 was 
valid, that the defendants ‘had. a right to 
Temain, in possession of the house so long 
as the mortgage subsisted, that the waqf 
was inoperative as Kali was not a party 
to it and as it was not proved that the donee 
accepted the gift. He also held that the 
suit was barred not only by acquiescence 
on the part of the plaintiff but also on 
the ground that rayats could transfer their 
houses in Pihani and the transferees could 
.construct buildings on the land without 
the permission of the zemindar. Asa result 
- ` of these findings "the suit was dismissed. 
p „Against this decree the plaintif appeal- 
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ed and the learned District Judge reversed 
the findings of the trial Court aud decreed 
the plaintiff's suit. His findings were-that 
Kali was not the son of Ram Din, that 
the plaintiff could eject the. defendants 
even as one of the cmsharers of the land, 
that the defendants had noright to remain 
in occupation: of the land as mortgagees, 
Bebari, the only son of Ram Din having 
given up his interest inthe land to Sri 
Thakurji by means of the wagf and that 
by the execution of the deed of wagf 
Behari abandoned the land and the plainte 
iff became entitled to re-entry. He also 
held that the construction of a religious 
building in -place of a residential dwelling 
also entitled the landlord to reentry upon 
the land. 

The defendants filed a second appeal in 
this Oourt and a Bench of this Court 
remanded the case to the District Judge 
for findizgs on questions of acquiescence 
and the castom of transferability pree 
vailing in Pihani. On findings on these 
issues being submitted by the lower 
Court, the defendants’ appeal was: dis- 
missed and it was held that the deed of 
waqf amounted to abandonment by Behari 
and gave a right of re-entry to the plain- 
tiff. The defendants went upto the Privy 


-Council and their Lordships set aside the 
‘decisions of the Courts in India on a pre- 


liminary question and remanded the case 
for re-trial. ‘The material portion of their 
Lordships’ order is as follows:— 

“(2) That the case ought to be remitted to the said 
Chief Court for that Court to give directions for a 
new trial to be held with reference to the effect 
of the wagf dated January 11, 1928, made in favour 
of Sri Thakurji Mabaraj in which new trial the 
ssid Thakurji Maharaj or his representative or 
other appropriate parties ought to be added, 

(3) That the costs which have already been in- 
curred in the Oourts below ought to be left to the 
discretion of the said Ohief Oourt to deal with after 
the new trial has been concluded whether or not 
there be an appeal after such trial to the said Ohief 
0 t v k 


In compliance with this order the case 
was sent by this Court for restrial to the 
late Mr. Abdul Azim Siddiqi, a Civil 
Judge. The learned Oivil Judge impleaded 
Thakurji Maharaj as a party tothe case. 
Kali and Behari also appliea to be made 
parties. Tne learned Oivil Judge allowed 
Kali to be made a party but rejected the 
application of Bekari. The newly added 
defendants, namely, Sri Thakurji and Kali 
filed written statements and defendants 
Nos. land 2 were also allowed to pat in 
further written statements in view of the 
amendments made to the plaint, On 
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Ncvember 7, 19°3, Sri Takurji, defendant, 
filed a written statement supporting the 
case of defendants Nos. 1 and 2 in every 
particular. It was admitted that the defen- 
dant No. 3 was in ‘possession of the 
-building since 1924, that Behari executed a 
deed of waqfin favour of the idol in 1928, 
and that the building belonged to the idol 
and the plaintiff had no cause of action. 
On November 28, 1933, however, statements 
of parties’ Counsel’ were taken and the 
Counsel for defendant No.3 stated as fol- 
lows:— : 

“I disclaim all proprietary title in the land- in 
suit or in the building either under the wagf or 
by, virtue of dedication, Kanhaiya lal, defendant 
Need and defendant No, 2 have, however, installed 
the idol in the building .which is not a public 
temple and so leng as Kanhaiya Lal and defendant 
No. 2 arethere, the idol will remain there. The 
position of Sri Thakurji is that of a permissive 
occupant ora licensee on behalf of Kanhaiya Lal, 
defendant No. 1 and defendant No. 3, Defendant 
No. 3 claims no more title than that.” 

Counsel for defendants Nos. 1 and 2 also 
made a statement which was in some res- 
pects at variance with the said defendants’ 
-case as put in the written statement. 
He. stated — 


“The building is not a public temple. It is a 
‘residential house. No part of it is a public temple, 


In a porion of the building the defendants Nos. 1 
-and 2 have 


laced. their family idols for their private 
worship. There hag been no dedication of any por- 
tion of the building, The position is the same as 
in all Hindu houses People place their family gods 
+in a room for private worship: I claim no sanctit 

for any portion of the building. The entire build- 
ing including the portion where the family gods 
are placed is a ccmmon residential house. My 
clients claim no more rights in the building than 
of a mortgegee in possession. On redemption the 
house will be made over to the redeemer as it stands.” 


_Kali, defendant No. 4, denied the title of 
the plaintiff and alleged that Icha and his 
descendants were proprietors of the land as 
well as the house. He stated that he was 
the posthumous son of Ram Din born of 
Mst. Itwara and he denied the deed of waqf 
which he said did not affect: his rights in the 
house at all. He also pleaded the bar of 
acquiescence and limitation, 

The learned Oivil Judge framed the fol- 
‘lowing issues after taking into consideration 
all the pleas raised by the parties.— 

1. Has this Court got no jurisdiction to 
try this case? | : 
. What is the valuation of this suit for 
“the purposes of jurisdiction ? 

3 (a) Is the plaintiff a sole owner or 
, part owner of the plot in suit and entitled to 
maintain this suit? 

b) Were Icha and his successors full 
owners cf the land in suit as alleged? If 
not, what was their status ? 
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4, Are Behari and Kali, the legitimate 
sons of Ram Din ? < a 
5 (a) Did the descendants of Ram Din- 
abandon Pihani in or about 1916? a 
(b, If so, did the plaintiff take possession 
over the ruined house of Icha in or about 
1922; as alleged? If 80, its effect? ' . 
(c) If not, is the plaintiff entitled to re- 
entry under the right of sscheat as alloged? 
6. Whether ryots in Pihani have got 
transferable or non-transferable rights in 
their houses in Pihani? . 
7 (a) Is the building in suit a residential 
house of the defendants Nos. 1 and 2? - 
. (b) Or is it a public or private temple? 
If s0, its effect? SAD oe 
8 (a) Did Behari execute the dead of waqf 
on January 11, 1928, as alleged? ; 
(b) What is the effect of the execution of 


'the aforesaid deed of waqf ? 


9. Is the plaint not properly signed?: If 
so, its effect ? 
10. Is the plajntiff estopped by virtue 
of the acquiescence pleaded by the defen- 
dants ? 4 : ak 
li. Is the claim barred by time asal- 
leged? nine: 
12. To what relief is the plaintiff entitled 
and against which of the defendants? | 
Issues Nos. 1 aud 2 were tried first. On the 
first issue the learned Civil Judge held that 
he had jurisdiction to try the suit and on 


‘the second be overruled, the plea of the 


defence that as a building of the value of 
Rs, 40,000 was” indirectly effected’ in’ the 


‘suit, the valuation should be Rs. 40,000, and 


held that the valuation put on the plaint 


‘was proper; On Issue No.3 the learned 


Civil Judge held that the plaintiff was the 


‘sole owner of the plot in suit and could 


maintain the suit and that Icha and his 
successors Were not owners of the land bat 
were only ryots or licensee, On Issue Noc4 
his finding was that Behari isthe son of 
Ram Din but that Kali is not. Issue No. 5 
sa) and (b) was decided against the plaintiff 
and it was held that neither did the dese 
cendants of Icha.abandon Pihani in or 
about 1916 nor did the plaintiff's predecessor 
take possession as alleged. Issue No. 5 (e) 
was also decided against the plaintiff. On 
issue No. 6 it was held that Icha and his 
descendant had non-transferable rights in 
the house in suit. On Issue No, 7 (a) the 
learned Judge held that the defendants 
Nos. 1 and 2 had utterly failed to prove that 
the building in suit is their | private 


‘residential house and on Issue*No 7 (b) it 


was held that-for the purposes of the cage it 
was immaterial whether the building was 


Je 


`, 
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á a public or private temple and that the 
purpcse of the license terminated when the 
temple, either a public or private one, was 
erected. On Issue No.8 if was held that 
the execution of the deed of waqf by Behari 
was- proved and that the waqf amounted to 
abandonment of the license as well as of the 
purpose of the license. Issue No. 9 was 
decided against the defendants and on 
Issue No. 10 it was held that the plaintiff 
was not estopped by acquiescence, The 
quéstion of limitation was also decided in 
favour of the plaintiff and the suit was 
ultimately decreed with costs. 

Against this decree the defendants ap- 
pealed to the District Judge and the learned 
Judge after considering all the points 
raised before him in an elaborate judgment, 
diemissed the appeal. 

_ The present appeal was filed in this 
Court jointly on behalf of all the four defen- 
dants but it has been argued separatelv 
before us on behalf of defendants Nos. 1 

“and 2 on the one hand and defendant No. 4 
on the other. We shall fiist take up the 
points raised on behalf of the defendants 
Nos. 1 and 2. 

The point that was most stressed on 
behalf of defendants Nos. 1 and 2 was that 
the trial Courts had no jurisdiction to try 
the suit. The plea is based cn relief (b) 
of the plaint as originally filed which ran as 
follows :— 

“That the defendants be directed to remove the 
materials of the building from the plot of land 
within the time {fixed by the Oourt, otherwise 
possession thereof as well be granted to the plaintiff.” 

The argument is that as it is admitted 
that the building standing on the land in 
suit is of the value of about Rs. 40,000, the 
suit was much beyond the pecuniary juris- 
diction of the Munsif in whose Court it was 
filed and further that asthe suit was filed 
in a ‘Court which had no jurisdiction to try 
it, it could not be validly transferred 

` to the Court of the Oivil Judge who tried 
it subsequently. The learned Oounsel for 
the appellants relies on the following cases— 

- (1) Amir Chand v. Buti Shah (A. I 
R. 1930 Lahore, 195) (1). (2) C. Singara 
Mudaltar v. M. Govindaswamt Chet 
A. L R. 1928 Madras, 400) (2) 43 

-Bhupendra Kumar’ Chakravarti v. Purna 
Chandra Bose (24 Ind. Oas. 232) (3) 
(4) Ledgard v. Bull (L. R. 131. A. 134)) (4). 

(1) A I R1930 Lah. 195; 125 Ind. Cas. 334; 31 P 
LR 302; Ind. Rul. (1930) Lah. 608. 

(2) A I R 1928 Mad. 400; 108 Ind. Cas, 413; 54 ML 
J 145; I L T 40 Mad. 41; 27 L W 609. - f 

(3) 24 Ind. Oas. 23?; A I R 1914 Cal. 858. 

(4) 13 I A134; 9A 191; 4 Sar. 741; 10 Ind.” Jur. 
71 Œ O) 


u 
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In (1) it was held that e, 24 Civil P. O. only 

contemplates a transfer of a suit from one 
competent Oourt to another and that where 
the original Court finds that it has no juris- 
diction to hear a suit, the District Judge 
has no jurisdiction to transfer the suit to 
scme other Court. In the second case also 
it was held that a transfer cannot be made 
“from one Court to another unless the suit 
has in the first instance been broughtin 
a Court having jurisdiction and that such 
order, if made,is void. Similarly in (3) the 
Calcutta High Court held that the institu- 
tion of a proceeding in a Court which has 
no jurisdiction to entertain it is not a 
valid institution of a proceeding which 
may thereafter be continued on transfer 
‘in a Court of competent jurisdiction. In 
(4) their Lordships of the Judicial Gom- 
mittee also held that under s. 25 Civil P. O. 
(corresponding to present s, 24) the superior 
Court cannot make an order of transfer cf ` 
a case unless the Court from which transfer 
is sought to be made has jurisdiction to 
try it. On the strength of these cases it 
is argued that all proceedings held in the 
suit are null and void because the spuit 
was originally instituted in a Court which 
had no jurisdiction and reliance is also 
placed on the case of Rajlakshmi Dasee v. 
Katyayant Dasee (I. L. R. 38 Oal., 639) (5) in 
which in asuit which was intentionally 
under-valued it was held that if a Oourt 
has no jurisdicton over the subject-matter 
of the litigaticn, ita judgment and orders are 
mere nullities and not only voidable, 


The learned Counsel for the the plaintiff- 
respondent replies that the principle 
relied on on behalf of the appellants is 
applicable only to these cases in which 
there is lack of inherent jurisdiction in the 
Court and not to those in which there is 
merely a lack of pecuniary or territorial 
jurisdiction, He relies on cases of 
Ram Narain v. Suraj Narain (1934 O., W. 
N , 169) (6) and Sheo Behari Lal v, Makrand 
Singh (1935 O. W. N., 652) (7). Inm these 
cases no doubt a distinction was made 
between lack of inherent jurisdiction and 
lack of pecuniary or territorial jurisdiction; 
but this distinction was made only as 
regards the power of the Court executing 
a decree to disregard the decree. The 
question in both the cases was whether a 
Court while executing a decree can go 

(5) 38 O €39; 13 Ind. Caa, 454. 

(6) 1984 O W N 169: 147 Ind, Cas. 1209; A I R1934 
Oudh 75: 6R O 368 (F B). 

(7) 1935 O W N 654: 155 Ind. Oas. 75% A IR 1034 
oudh 358; 7R 0619 (F B). 
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behind the decree and it was held that it 
cannot unléss the decree is passed by a 
Oourt which had no inherent jurisdiction 
tô pass it, Moreover, in Amir Chand -v 
Butt Shah (A, I R. 1930 Lahore, (1) there 
was want of pecuniary jurisdiction only 
and yet it was held that the order of 
transfer was bad. ` 

We are therefore of opinion that so far as 
8,24 Oivil P. O. ie ecncerned, there is no 
Teason to make a distinction between lack 
of inherent jurisdiction and lack. of any 
otber kind of jurisdiction in a Court trying 
a suit, We, however, consider that the 
plea of want of jurisdiction in the trial 
Oourts in this case cannot be accepted for 
more reasons than one, 
` In the first place, so far as Sri Thakurji, 
defendant No. 3 is concerned, he disclaims 
ed all cnnecticn with the land in suit. 
The Counsel for defendant No. 3 made the 
following statement- before the learned 
Civil Judge. 

“I disclaim all proprietary title in the land in suit 
or in the building either under the waqf or by 
virtue of dedivation, Kanhaiya Lal defendant No. L 
and defendant No 3, however, have installed the idol 
in the building which is not a public temple, and so 
long as Kanhaiya Lal and defendant No. 2 are there, 
the idol will remain there. The position of Sri 
Thakurjiis that of a missive occupant or a 
sae on Pere of Kan siya Lel getendant No. 1 
an ant No. ?. A i 
ape ai endant No, 3 claims no more 

In para. 24 of his written statement also 
défendant No. 3 denied and repudiated 
the waq/ alleged to have been made by 
Behari. Nor have any arguments 
been addressed to us on his behalf though 
he has been joined with the other appel- 
lanisin the appeal. So far as Kali defen- 
dant No, 4 is concerned, he has been 
found by both the Courts below to have 
no connection with Icha’s family. Defen- 
dantas Nos. 3 and +t have iherefore no 
locus s'andi to put up the plea of want 
of jutisdiction in thig appeal, As for 
defendants Nos. land 2, tLey, too, cannot 
in our opinion be allowed to raise the plea 
of jurisdicticn as they never raised it before 
either of the two trial Couris. Not only 
this bat in para. 14 of their written state- 
ment they clearly said.— 

“In para. 14 of the plaint the jurisdic- 


tion and court-fee are nat disputed; and, 


in para. 14 of the plaint it was said that 
the valuation of the suit for purpose of 
jurisdiction is Rs. 110 that is, the valuation 
of land is Rs. 100 and the valuation of the 
injunction sought Rs. 10. Defen- 
dants Ncs, l and 2 not only did not raise 
any pleaof jurisdiction in the trial Court 
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but the judgment of the District Jadge in 
appeal dated April 29, 1929, shows that no 
such plea was raised by them in arguments 
inthe appeal against the Munsif’s decree. 
ln fact, no plea cf jurisdiction was taken 
by them in any Court including the Privy 
Oouncil. According to s. 11 of the Suits 
Valuation Act an objection that by reason 
of over-valuation or under-valuation.of a 
suit or appeal a Court of first instance 
or lower Appellate Court which had not 
jurisdiction with respect to the euit or 
appeal exercised jurisdiction with respect 
thereto shall not be entertained by an 
Appellate Oourt unless (a) the objection 
was taken in the Court of first instance at 
or before the hearing at which issues were 
first framed and recorded or in the lower 
Appellate Court in the memorandum of 
appeal to that Court, or (b) the Appellate 
Court is satisfied for reasons to be recorded 
by it in writing that the suitor appeal 
was over-valued or under-valued and that 
the over-valuaticn or under-valuation there- 
of has prejudicially affected the disposal 
of the suit or appeal on its merite. Now, 
itis clear that the requirements of cl, 
(a) above were not fulfilled in this cage 
as the objection was never raised in the 
Court of first instance and it only remains 
to be seen whetker the conditions requisite 
to make cl. (b) applicable are present, 
namely, whether the suit was under-valued 
and whether that under-valuation had 
prejudicially affected the disposal of the 
suit on its merits, -On the first point we 
are clearly of opinion that the suit was 
not under-valued as the main relief sought 
was possession of land which was of the 
value of Ra, 100. The plaintiff could not 
have laid claim to the building constructed 
on the land by defendants Nos. land 2 
and it was only by way of precaution that 
in relief (b) it was prayed that if the defen- 


dants fail to remove the materials, posses: 


sion of the land be awarded to the plaintiff 
aloug with thoee materials. 
that no plea of under-valuation of the 
claim was put forward by the defendants, 
but on the ` contrary they admitted the 
valuation put by the plaintiffs on tke suit, 


shows that the defendants themselves were 


cognizant of the fact that the real relief 
sought by the plaintiff was possession of 
the land and not ofthe building. This 


being so, it is impossible to hold that there” 


was under valuation in this case. Thus 
one of the two ingredients of cl. (b) 
is absent and if is not necessary to see 
whether or not the defendants have been 


The very fact- 
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; prejudicially affected by the disposal of the 
suit on its merits; but as the learned 
Counsel for the- appellants has argued this 
point also, we may briefly express our 
opinion on it. Reliance is placed on 
Sheoraj Singh v. Phulbas2 Kuar ‘A.J. R. 
1925 Oudh, 561) (8) in which a Bench of 
the learned Judicial Commissioners held 
that the disposal of :a ‘suit on its merits is 
prejudicially- affected -within s. 11 of the 
Suits Valuation Act when that disposal is 
made by a District Judge -while it ought 
to have been made by a Bench of two 
Judges of the Oourt of highest jurisdiction 
in a province, The learned Counsel for 
the respondent on the other hand relies on 
Narsimham ` v. Subramaniam (A.I, R. 1927 
Mad. 201) (9) in which following the Full 
Bench decision of Kelu Achanv Pravathi 
Nethiyar (I. L, R. 46 Mad., 631) (10) it 
was held that the mere fact that a party 
was deprived of the right of appeal on 
facts before the High Court ‘cannot be held 
to prejudicially affect the dispossl of the 
appeal on its merits within the terms of 
8. 1l of the Suits Valuation Act. We have 
considered these three decisions and agree 
with the view taken: by the Madras High 
Court which appears to us in viewcf the 
expression “on the merits” to be more in 
consonance with the spirit of cl. (b) of 
8. 11 (1), We may note that almost all 
the other High Oourts in India agree with 
the Madras High Court in holding that the 
mere fact that an appeal had to be brought 
in‘a Subordinate Court instead of the High 
Court cannot be held to have prejudicially 
affected the disposal -of the appeal on the 
merits, [ride Moolchand Motilal v. Ram 
Kishen (I. L. R. 55 AIL, 315 F. B. (11), Musa 
Imran v. Bhagwan Das (A. I. R. 1927 All; 
359), (12) Allah Bakshh v. Sheoji Mahara} 
(A. I-R. 1939 Lahore, 451), (13). Raghunath 
Charan Singh v. Shamo Koeri (I. L. R. 31 
Oal. 3:4 (14)and Nana v Mulchand 21 Ind. 
Oar. 918 Nagpur) (15) It is thus clear that it 
does not lie in the month of defendants 
Nos. 1 and 2 to raise the plea of jurisdiction. 


KOR I R 1925 Onäh 561; 85 Ind. Oas. 445; 28 © 


(9) A IR 1927 Mad. 201; 98 Ind. Oas 448. ` 
(10) 46 M 631; 73 Ind, Cas. 87;18 L W];45M L 
115; (1923) M W N 489; AIR 1924 Mad. 6; 33M L 


(11) £5 A 315; 143 Ind. Oes. 275; (1933) AL J 
333; ATR1933 All, 249; Ind. Rul (1933) AlL 815 


(12) A IR 1997 All. 359; 100 Ind. Cas. 516. 
-(18) A I R 1°39 Lah, 451; 184 Ind, Oas 810; 41 P; 
86; IRL 254, - : 


(15) 91 Tnd. Oss, 918; 9N L R161; | 
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Another reason why the plea raised on 
behalf of the appellant cannot be accepted 
is that the order sending the suit for trial 
to Mr. Abdul Azim Siddiqi was not in our 
opinion made ander s. 24 Civil P. O. 
Under s. 24 (1)(b) a suit or appeal pending 
in any Court subordinate to the High Court 
or District Court may be withdrawn and 
traneferred for trial or disposal to any other 
subordinate Court competent to try or dispose 
of the same, but in the present case, the 
suit when sent to Mr. Siddiqi was not 
“pending” in the Oourt of the Munsif 
Shahabad. Therefore the provisions of 
a. 24 did not strictly apply to the transfer, 
The case was entrusted to Mr. Siddiqi in 
compliance with tke order of the Privy 
Council and it is well-known that their 
Lordships of the Privy Oouncil are not 
bound by the provisions of the Civil 
P. O. Mr. Siddiqi therefore had perfect 
jurisdiction to try the suit even though if 
it be supposed for a moment that the Munsif 
of Shahabad had not, 

Lastly, it may be noted that the defect of 
under-valuation of the suit, if any, was 
removed by the amendment of the plaint 
by which the prayer for possession of the 
materials was deleted from relief (b'. The 
amendment was applied for on October 16, 
1933, and was allowed on October 30, 1933. 
We therefore overrule the plea of the 
appellants that the trial Oourts had no 
jurisdicticn to try the suit. 

The next question argued before us was 
whether or not the plaintiff-respondent was 
the sole proprietor of the land in suit go 
as to have the right to bring the suit. It 
was argued that as the land originally 
belonged to the plaintiff's grandfather 
Mohsin Ali, the plaintiff's motker, father’s 
brother and father’s mother were in any 
case entitled toa share in the land along 
with the plaintiff, The plaintiff's case, how- 
ever, was that according to the custom of 
his family, females were excladed from 
inheritance. This plea was accepted by 
the trial Court which held that the custom 
of exclusion of females was proved and 
this finding was confirmed by the-lower 
Appellate Oourt. The finding that the 
plaintiff is the sole proprietor of the land 
in question is a ficding of fact and is 
bindińg on this Court, Further, while the 
present. appeal is incompetent on behalf of 
defendants Nos.3 and 4, defendant No, 3 
having disclaimed all concern with the 
subject-matter of the suit in the trial Oourt 
and defendant No, 4 having been held to be 
a bogus person, defendants Nos.1 and 2 
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cannit be allowed to go back on their 
pleadings in the Courts below and quertion 
the lower Court's findings on the point of 
plaintiff's ownership of the land. The 
learned Munsif of Shahabad says in ‘his 


judgment — 
“Tt is common ground that the plaintiff's suit 
cannot be dismissed on the ground that he is not 


the sole owner of the plot in su't, if the defendants 
are proved tobe trespassers and have no right to 
remain in possession.” 


When the case went in appeal to the Dis- 
trict Judge, the same position was taken up 
by Counsel for defendants Nos. 1 and2. 
The learjned District Judge in his judgment 
remarked as follows : 

“The learned Counsel for the defendants-respon- 
dents has admitted that the decision of the question 
against the plaintiff would not operate to disentitle 
him to a decree if the findings on other questions in 
thecase are in his favour............ . I donot 
propose to enter into a discussion of the question 
in view of the admission of the defendants’ Iearnéd 
Counsel and my own opinion that the plaintiff 
being admitted tobe one ofthe owners, is entitled 
to maintain the suit.” 

These findings were not challenged by 
the defendants Ncs. 1 and 2 in their appeal 
to this Gourt. They cannot now be heard to 
say that the plaintiff has no right to bring 
the suit. 

It was further contended that even if 
the plaintiff be hald to be entitled to main- 
tain the suit, he was not entitled to a decree 
for possession as Pihani being atown the 
terms of the wajtb-ul-are relied on by the 
plaintiff did not apply toit This plea was 
raised cn behalf of the defendants Nos. 1 
and 2 before this Qourt in the previous 
appeal also but it was decided against them 
{vide Kanhaixa Lal v. Hamid Ali, TO, W. 
N. 271) 16). At p 280 it was remarked: 

“Sir Tej Bahadur Sapra who represented the 
defendants-appellants before us, has argued that the 
wajib-ul-ars has no effect because Pihani is a town, 
We find against thia view. A wajib-ul-ars ig ag 
effective in atown asit is in a village. This 
particular wa jib-ul-arz is not, according to our view 
so much arecord of custom asa proof of the 
conditions governing the grant of residential sites in 
Pibani, and as such, is effective to establish that 
Icha had no rightof transfer in the land and that 
when the land was vacated, the family had not 
even the right to sell the thatch of which, on the 
finding of fact, their house was composed.” 

Further on the learned Judges sav: 

“The wajib-ul-ars lays down the conditions on 
which these sites were granted. The fact that the 
Grantors in the past permitted infringements of 
the grants would inno way affect the validity of 
the conditions. Sir Tej Bahadur Sapru did not lay 
great stress on the evidence as to custom. His case 
was rather that as Pihaniis a town, it was for the 
plaintiff respondent- to prove the custom of non- 

de 7OWN 271 at p. 260; 132 Ind. Cas. 774 


Ind. Rul. (1930) Oudh 134; 14 
Oudh 235, ° ) Ou RD119 AIR 1980 
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respondent to prove that under the conditions under 
which Icha received theland, he had no power 
of transfer, but as we have already stated, we find 
that the plaintiff-respondent has succeeded in 
proving that Icha and his successors had no 
power of transfer.” : 


Even if the wajib-uleare be regarded as 
a record of custom in the present case, 
it shows that Icha and his --descendants 
whose house has been found by the lower 
Courts tc have been Khasposh had no 
power to transfer the house, ; aes 

It was algo contended that the wajib-ul-arg 
does not bind the riyayas who were no 
parties to it but that to our minds is no 
ground for rejecting the wajib-ul-arz, In 
Ram Din v. Balbhaddar Singh (19390. W. N. 
372) (17) it was held that where the 
wajib-ul-are of a village records a custom 
not allowing grove-holders to transfer their 
groves, the fact that there is no evidence 
that the terms of the wajib-ul-arg were 
agréed to by the grove-holders of the village 
or that thay were since acted upon, is not 
a valid ground in law to reject the evidence 
afforded by the wajib-ul-arz, and there is 
in our view no distinction in principle 
between the rights of grove-holders and o 
riyayas in the abadi, ; 


Reliance was further placed on 8, 337 of 
the United Provinces Municipalities Act, It 
was argued that as by a notification publish- 
edin the Gazette of July 14, 1917, Pihdni was 
declared anotified area the zamindars of 
the village ceased to be proprietors of the 
abadi lands. We cannot accept this argu» 
ment fora moment. There is absolutely 
no authority for the contention that the 
dec’aration that a certain locality is a 
notified area divests the proprietors of the 
land of their proprietary rights. Saction 
337 of the Municipalites Act is not at all 
an authority for this proposition and only 
shows that a notification under that section 
is intended to make administrative. pro- 
vision’ for matters described in ss, 7 and 8 
of the Act,- namely, matters relating to 
public health ‘and convenience. It further 
provides thatthe decisicn of.the Local 
Govt, that a notified area is not an agri- 
cultural village shall be final and con- 
clusive. It is because of an area being 
notified under s. 337 that permission of 
the Notified Area Committee beGome neces- 
sary tomake any constructions within 
that area andthe argument of the learned 
Ocunsel for the appellants that because — 
W N 372; 181 Ind. Cas. ‘70; 1933 O L 
R Os, HIRO T 1939 R D 350; A I R 1939 Oudh 
210; 14 Luck. 515 ~ a Be 
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they obtained the permission of the Notified 
Area Oommittee for building the construc- 
tion in question, the plaintiff has no -right 
to get it demolished, is rebutted by a: 184 
of the Municipalities Act which lays down 
that a sancticn given shall not * beyond 
exempting the person to whom the sano- 
tion _is given from any penalty or 
consequence to which he would otkerwise 
be liable under the Municipalities Act, 

t. “amber or extinguish any right or disability or 
Sperate us an estoppel or admission or affect any 


“title to property or have any other legal effect what- 
Boever? . 


> “There is thus no force in our opinion in. 


-the argument that becanse Pihani has been 
-declared to,be a notified. area, the plaintiff 
has lost his rights in the land in suit. 


"We now take up the plea that the plain- 
tiff is- not entitled to possession of the 
land as: Behari, a descendant of Icha, is 
alive. We see no force in this argument 
.also and sgree with the. Courts below that 
. the : land must be deemed to have been 
abandoned by Behari not only when he 
‘executed. the deed.of wagf in favour of 
.defendant No, 3 but also by his allowing 
-défendants Nos. 1 and 2 to build a Thakur 
dwara cn the land. It is because= defen- 
dants Nos. 1 and 2 discovered that it.was a 
mistake to have caused Behati to execute 
‘the wagf deed as it would amount to 
abandonment of the, land that they later on 
persuaded defendant No. 3 or His manager 
“to disclaim every connection with the land 
in suit and attempts were made before us 
to show by various “arguments that the 
deed of wagf executed by Behari was in- 
valid.’ The fact, however, remains that by 
the execution of that deed Behari severed 
whatever connection he had left with the 
land in suit. The case also clearly falls 
„under s. 62 (f) of the Easements Act which 
‘lays down that a license is deemed to be 
tevoked where the licence is granted ‘for a 
specific purpcse and the purpcse is attained 
‘or abandoned cr becomes impracticable. By 
allowing defendants Nos, Land 2 to.huild a 
Thakurdwara on land, Behari has abandone 
‘ed ‘the residential.‘ purpose for which the 
land was:giveh to his ancestors. The fact 
therefore’ that Behari is living doés not 
“affect the plaintiff's right of re-entry with 
regard totke land in suit. S 


Lastly. it was argued that as the plain- 

' tiff raised no objection while`the building 
was under corstructicn from 1924 to 1927, 

he is estopped by acquiescence from claims 

ing- possession now. This point also must, 

“we consider; be decided ‘against the appel- 
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lant. We-bave already referred to the fact 
that in 1923 both’ the father and grand- 
father of the plaintiff died leaving him a 
child of about six years of age. He was 
under the guardianship of his grandmother 
a pardanashin lady who was out of India 
in 1924 when the construction of the temple 
began and returned only in April, 1925. 
The present suit was brought in 1927, In 
these circumstances we cannot hold that 
the plaintiff's claim is barred -by estoppel 
by acquiescence. In Nandamani Ananga 
Bhima Deo Kesari Gajapatti v. Suseela 
Mala Patta Mahadevi (10 O. W. N., 89) (18) 
it was held by their Lordships of the Privy 
Oouncil that a minor is not bound - by 
any acquiescence on the part of his 
guardian “and in the present case we 
have not been referred to anything showe 
ing even ‘that there was acquiescence on 
the part of the plaintit's grandmother. 
We may also print out that defendants 
Nos. land 2 were never in doubt as to 
the plaintiffs proprietary rights in the land 
in question and could not have been in 
doubt as to Behari's rights also. They in 
fact admitted the plaintiff's proprietary 
Tight in the trial Oourt. In these cireume 
stances they cannot avail themselves of the 
plea of estoppel by acquiescence as their 
own act of building upon the land was not 
bona fide. The plea of acquiescence was 
repelled by this Oourt in the previous appeal 
also (vide Kanhaiya Lal v. Hamid Ali, 7 
O. W. N., 271 at 287) (16). 

This- finishes all the points raised on 
behalf of defendants Ncs.1 and 2 and we 
are of opinion that none of them has any 
force. The decrees of the lower Oourts for 
demolition of the defendant's constructiona 
must be upheld. We are conscious of 
the hardship that the decree will cause 
to the defendants and regret it, It was 
for this reason that we suggested that it 
would be better if the parties should come 
to a settlement but though the plaintiff- 


- respondent was willing to let the defen- 


dants remain in possession of the land on 
certain ccnditions which in our opinion 
were not unreasonable, the appellants did 
not choose to accept those terms. 

It only remains now to consider the plea 
of defendant No. 4 that in determining 
his status, the trial Oourt has wrongly 
relied on evidence recorded before he was 
made a party. This plea has not been 
substantiated by reference to any concrete 

; | Oas. 1; Ind. Rul. 11939) 
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inst ence of the material used by the lower 
Ocarts incoming to the conclusion that 
defendant No. 4 is not the son of Ram Din 
but an imposter and since the issue about 
‘defendant No. 4's parentage was strack 
only after the remand of the case by their 
Lordships of the Privy Oouncil, and evi- 
deoce on the point was adduced after- -the 
remand it. cannot be held that the deci- 
sion of the Courts bélow as to defendant 
No. 4's, status rests on any evidence ‘that 
was recorded before he was made a party. 
The ‘learned Judge of the trial Oourt’has 
‘only referred to the pleadings of the per- 
ties as they stood before remand of the 
case but bis decision is based on the ‘evi- 
dence recorded after the remand. 

The appeal is, therefore, dismissed and 
the lower Court's decree confirmed. Defen» 
dants Nos. 1 and 2 being responsible for 
this litigation we order that they shall 
pay the plaintiff- respondent's costs from the 
date of the suit up'to this date. 


8. : Appeal dismissed. 
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MADRAS HIGH COURT 
Appeal No. 71 of 1936 
November 7, 1938 
Laaoy, O. J. AND MADHAYAN NAIR, J. 
0. N. 'MADURANAYAKAM PILLAI— 

“APPELLANT 


versus 
SEORETARY or STATE— 
RESPONDENT 
` Easement—Right of water—Irrigation—Such right 
‘acquired by raiyat — Government, if can diminish 
supply fon economy for other purposes of greater im- 


Pera tho the Madras Presidency the eee is entitled to 
receive the water which his lands have been ac- 
customed to for irrigation purposes without inter- 
ference by the Govt. or anyone else, The Govt. cannot 
be required to supply water when none is available 
and it has a right of conserving and distributing the 
water available in the interests of the particular 
ayacut. In years of shortage the only obligation of 
‘the Govt. is to‘make an equitable distribution of 
water. But the raiyat has a claim against the Govt. 
when it withholds fiom himthe water which he has a 
right to'demand taking into consideration the supply 
available.. 
(Oage-law discussed.) 
it is of course Manifest that the needs of the city 
of Madras are of every great importance and in the 
absence of rights in in athere. no onecould reasonably 
complain of the policy of the Govt. in giving this 
large Oity a preference in the supply of water, but 
-when others have acquired rights, the law requires 
‘that they shall be respected. The Govt. is not entitl- 
ed to economize water in seasons or months of short- 
age in order that a. po pae supply may he avail- 
. able for the use, of Madras this economy means 
that the rai See inthe old id sect will .have their cug- 
‘tomary supply diminish 
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A.from the judgment of Mr. Justice. A 


Wadsworth, in O.S. No. 371 of 1929, dated: 
September 15, 1936. é b 


Messrs. Srinivasaraghavan and Thyagae 
rajan, for the Appellant. ~ 
The Govt. Solicitor, for the Respondent. 


Leach, ©. J.—This appgal raises a 
question of great public importance. The 
Court is called upon to decide what are 
Govt. with Tegard 
to the distribution ot water in two reger- 
voirs or tanks as they are usually called 
in India from which the City of Madras 
receives its water supply. One tank is 
known as the Cholavaram tank, and, the 
other as the Red Hills tank. They lie close 
to one another, some fifteen miles from the 
City of Madras. Before 1870 when the 
Govt. undertook a scheme to increase the 
storage capacity of these tanks with the 
primary object of supplying water to 
Madras, the water in the tanks was used 
merely for the purpose of irrigating lands 
in the vicinity Near tothe ‘tanksin the 
river Cortelliar, but before the scheme was 
carried out, there was no connection between 
the river and the tanks and the level of 
the water in them depended on the rain 
which fell in the catchment area. The 
evidence, however, discloses that the water 
in the Red Hills tank was sufficient in a 
nermal year for the cultivation of one crop 
at least in an ayacut of over 5,000 acres. 
The scheme provided for : the damming of 
the Cortelliar river, the’ diversion of water 
impounded by this dam into a channel in 
the Oholavaram tank andthe construction 
of another channel conneeting the Oholava- 
ram tank withthe Red Hills tank. The 
scheme was a ccstly one but as it cone 
templated the s'orage of sufficient water to 
bring under cultivation d further area as 
wellas supplying the old ayacut. and 
Madras, the Govt. -anticipated meeting’ the 
cost out of theincrease -in land revenue 
which would follow from an: extension of 
the irrigated area, The scheme was come 
pleted in 1872 and an additional area was 
brought under cultivation as the result of 
the increased water supply. ‘The Govt. 
has, however, always regarded the scheme ag 
being i in the first instance for. the benefit 
of Madras, and the question which falls 
for decision is whether the Govt. is entitled 
to supply Madras with water without 
regard to the rights of the cultivators 
in the old ayacut as they existed in 1870, 

The suit ont of which the appeal. arises 


was filed on the Original Side of this Court 
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bythe appellant- against the Secretary of 
State for India in Council, The appellant 
is the owner of soma 43°44 acres of lands 
in the old ayacut., The fact that the lands 
fell within the old ayacut was denied, but 
it was held that they did and this finding 
has not been challenged before us The 
appellant asserted that he was entitled 
to have sufficient water-each year for the 
cultivation of two crops on his lands and 
this without regard to the needs of Madras. 
He‘compladined that in Faslis 1336 and 1337 
(1926-27 and 1927-28) the crops on his 
lands were damaged as the result of the 
Govt. withholding from him the water to 
which he was entitled. He assessed the 
total damage at Rs. 5,523-7-6 and asked 
for a decree for this amount, 
asked fora declaration of his rights. In 
the written statement filed on behalf of 
the Secretary of State it was denied that 
the appellant had:the right to be supplied 
with any definite quantity of water or to 
claim damages, on the ground that water 
had been withheld from him. It was said 
that the Govt. had’ an absolute right to 
regulate the distribution of water or to 
withhold it both with regard to the lands 
in the old ayacut and -those brought under 
cultivation subsequent to the carrying out 
of the scheme,- It ‘was also said that as 
the primary object of the scheme was to 
provide a water , supply for Madras, ‘any 
rights which the”, appellant had before 
the - scheme _ came into ‘operation had 
been put an end to by the project, the 
ratydts having taken the risk af the 


water supply being restricted in return’ 


for. the-? benefit to be derived from tke 
scheme. The respondent: put the appel- 
lant to strict proof that certain of his 
lands: were ‘wet’ lands pertaining to the old 
@yacut-and denied that he was in any event 
entitled: to water for the cultivation of a 
second ‘crop. The case was tried: by 
Wadsworth, J, who held. that the appellant 
was entitled to sufficient water for the 
cultivation of one wet crop a‘ year on his 
lands, but subject to the power of the Govt. 
to control the distribution of water with 
‘reference to(1) the need for - conserving 
water in the interests of the whole ayacut, 
and:(2) the need for economizing water in 
geasons or months of shortage in order that 
8 perennial supply might be available in 
the tank for the-use of tbe- municipality. 
On this basis the claim for damages was 
dismissed, 

With regard to the nature of the appel- 
lant’s lands. tbe respondent has contended 


MAbbRANayAK AM PILLA} v BHORETARY oF stats (MADR) 


He also: 


419 


that 38.57 acres out of the total area of 
43.44 acres are not really wet lands, that 
is, lands which are entitled to the supply of 
water for cultivation purposes. It is said 
that-they are “wet waste lands”, and as 
such, have no right to water from the 
channels under the control of the Govt. 
This-contention is based on a deed of con- 
veyance dated August 7, 1866, in which the 
lands are described as being “wet waste 
lands.” Before us the learned Advocatee 
General has conceded that the 37.87 acres 
must’ be classified either as wet lands or 
as dry lands, there being no intermediate 
classification. We consider that all the 
lands must be classified as wet lands. They 
were so classified in the settlement of 1875 
and “have since been so classified. The 
paimash accounts of 1840 which would 
have shown tbe classification in that year 
were’ destroyed by an order of the Govt. 
dated March 26, 193s, and cannot be refere 
red fo, but there is no reason to believe 
that the classifcati.n then was different, 
On the question whether before the scheme 
the appellant's lands carried wish them the 
right: to snfficient water for the cultivation 
of two crops the learned trial Judge held 
that the evidence established that except 
in years of unusual small rainfall the lands 
on the ayacut received a regular supply of 
water for the irrigation of the first crop and 
a somewhat precarious supply of water for 
a:.second crop over a. protion of the.area. 
In the, minutes of the proceedings of the 
Madras’ Govt. Public Werks Department, 
dated April 26, 1870, it is stated that the 
Red Hills tank as it stood befcre the 
scheme was Carried out would probably 
suffice for the whole area for the first crop 
and for a good deal of second crop cultiva- 
tion. In subsequent official reports ` 


- reference is made to the fact that lands in 


the old ayacut were well-irrigated-before' 
the acheme, but there is no statement to ba 
found which indicates a right to water for. 
a second crop. Weconcur in the finding of 
the learned Judge and hold that before the 
scheme “was carried into effect the appels 
lant’s lands were in a normal year entitled 
to receive from the Red Hills tank sufficient 
water for the cultivation of one crop. 

In carrying out the scheme the Engineers 
Placed the level of the’Municipal sluice at 
31°31 feet above mean sea level, but in 
order to avoid pumping and allow water to 
Teach Madras by gravitation it was necese 
Bary to have at least six feet of water always 
stored in excasa of requirements. In 1892 
the Ohief Engineer for Irrigation pointed 


478 


out that the supply by gravitation to Mad- 

ras conld not be well-agsured -1i!l the level 

was plus 38, and on- his recommendation 

the Govt, directed that this level should be 

maintained. In 1908 it was ordered that 

there should be a complete stoppage of the 

the issue of water for irrigation purpose- 
during the months of July and August, 

even if the level was in excess of plus 3x., 
In the year 1426 the rainfall was below 
normal and on November 30, 1927, tte Govt, 

ordéred that no water should be withdrawn 

for irrigation . from either tank till the level 

of thé’ water in the Red Hills tank had 

reached plus 44.67, which meant a full 

tank. On August 22, 1928, the rules for the 

issue of water were again changed. It 

was then ordered that so long as the level - 
of water in the tank was at plus 38,.or 

lower, no water would be issued for irriga- 

tion. If the level rose above plus 38, water 

would be issued for irrigation from Septem- ` 
ber 1, to October 14 (inclusive), but the. 
supply was liableto be cut offifin the mean- 

time the water level in the tank fell. to 

plus 38. During the north-east monsoon, 

the issue of water for irrigation would be 

stopped from October 15, and would not 

be resumed till December 15, or until the 

full’ tank level (plus 44°67) was reached, 

whichever date was later. After December 

15, the issue of water would be conlinued 

till January 31, if in the meantime. the... 
level did not fall to plus 32, but 
if it did fall to that level the ‘issue 
would . be sctpped, In pursuance of. 
the policy of safeguarding the supply of 

water to Madras, the supply to the appeal- 

lant was cut of altogether in the year, 
1926-27 and in 1927-28,no water was sup- 

plied to him in the month of August, 

September, October and November. In 

thesé years the water in the Red Hills 

tank was farin excess of what it was when 

the project was undertaken and no attempt 

has been made by the learned Advocate- 

General to show that the rainfall in 1926 

was ‘so small that the appellant would not 

have received sufficient water for the culti- . 
vation of cne crop if the Red Hilla tank 

had not been imprcved, but had remained 

as ‘it was in 1810, and it must be taken, 

atany rate so far as the year 1926-27 is 

concerned, that the appellant's rights, - 
assuming them to be the same as they 

were in 1870, were disregarded, 

This brings me to the question whether 
the appellant's rights have undergone a 
change by reascnof the scheme.and the 
answer entails an examination of the 
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authorities. I may bay atonce,:thaths: ^ 
contention that the ratyats id the old ayacyt- 
undertook a risk and that for- benefits ‘to. 
be derived from the scheme they surrender. 
ed their rights -cannot be, sustained,, So: 
far ag the Court is aware, the ratyats were 
not -even consulted . with. regard to. the., 
scheme, and far. from’ surrendering their. 
rights, they have from :timp,. to; time pro- ; 
tested against the, preference given-, to, 
Madras. Ge A NG LE Sia 
In Kristna. Ayyan -v.. Vencatachola! 
Mudali (1) it was held that ths Govt. had 
an undoubted right to distribute the water 
of Govt. channels, but that, power did not , 
include the power to disturb. existing. 
arrangements to the:prejudice.of any-tenant : 
duriag.the continuance of the tenancy, and 
this decision was quoted .with approval in 
Ramachandra y. Narayanasami (2) which, 
was a suit between ratyats holding lands 
under the Govt. in which the Uollector, 
was joined as a defendant, With the. 
sanction of the Oollector, defendant No.,1 , 
had opened a new irrigation channel,” 
thereby diminishing the supply of. water. 
nesessary for the cultivation of the plainte, 
if’s land. The trial Court held that the 
Oollector’s order was in excess of his powers : 
and issued an injunction directing >the 
caannel to be closed. Tne piaintift was, 
also granted a decree for damages.. .This , 
decision was upheld ~on appeal- In 
Sankaravadivelu Pillai v. Secretary of 
State (3) White, O. J., a5 the result -of the, 
decisions in Kristna Ayyan v. Vencatachala. 
Mudali (1) and Ramachandra v. Narayana-- 
sami (2) considered it to be settled law that - 
the Govt. had the right to distribute the 
water of Govt, channels for the benefit of 
the public subject to the right of a raiyat- 
wart land holder, to whom water had been 
supplied by the Govt. to. continue to 
receive such supply as would be sutficient” 
for his accustomed requirements. The, 
uestion was again considered > by, 
hite, O, J., sitting with , Pinhey, J., in 
Robert Fischer v, Secretary of State. (4), 
which concerned the rights of riparian . 
owners, It was held that ths Govt. had | 
power, by the Oustomary Law of India, ; 
to regulate‘in the public interests, in 
connection with the. collection, retention, . 
and distribution of waters- of rivers and 
streams flowing in natural channels, and.of 
waters introduced into such rivers by, 


()7MHO R60, 

(2) 16 M 333; 2M L J 279, 

(3) 28 M 72,15 M L J 33, n 
(4) 32 M141; 2 Ind, Oas, 325; 19 M L J 13L, 
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, meansof works constructed at the public 


expense, and inthe public interésts, for 
purposes of ‘irrigation, pr.vided that they 
did not thereby inflict sensible injury on 
other riparaian owners and diminish the 
supply they Had hitherto utilized. The 
decision in Robert Fischer v. Secretary of 
State (4) was referred to in the judgment 
of the Privy Oouncil in Bala Surya Prasada 
Row V. Secretary of State (5) and with the 
apparent approval as their Lordships 
0 


served that the: law of.the Madras Presie. 
deñoy as to riveis and streams was cer-. 


tainly different in some respects from the 
English Law. f ; 

in Basavana Gowd v. Lakka Narayana 
Feddi (6) Wallace and Krishnan 
Pandalai, JJ., were called upon tostate the 
legal position where the raiyats of wet lands 
in two Govt. raiyatwari villages, situated 
on opposite sides of a Govt. river drew 
water ‘for irrigation from channels under 
the control of the Govt. which were taken 
off at particular pointsin the river bed, 
and the raiyats of one village moved the 
head of one of- the channels to the 
detriment of the raiyats of 
village, The Oourt held that a raiyat 
of ratyatwari village acquired a legal right 
to the water when it reached his custo- 
mary channel for the irrigation of _ his 
lands, and not merely when the water had 
Teached his fields. It was open to thé 
Govt. to alter át. any time the manner and 
method by which it supplied the. necessary 
water to a raiyat, but by undertaking the 
obligation to supply him with water the 
Govt. also undertook that it should be at 
his disposal by the usual and customary 
method, that is by a channel constructed 
either ‘by the Govt, or by the raiyat or 
both, until and unless some other method 
was adopted. The ratyat could not insist 
as against the Govt. that he had~ any 
right “to have his supply carried by any 
particular channel and could not object to 
the Govt. altering the ‘channel of supply, 
but he had right as against other raiyats 
and even, subject to the Govt'’s right to 
give him an equally efficient supply, as 
against the Govt. to the protection of law 
for that supply ‘once it bad passed into the 
channel earmarked for his supply. If the 
customary supply and the manner of supply 

(5) 40 M 886; 41 Ind, Cas, 98; A I R 1917 PO 49; 
441 A 166; 35 M L J 144; 22M LT 76; 15 AL J 697; 
19 Bom, L R 751; 210 W N 1089; (1917) M W N 538; 
6 L W 340; 3P L W 260; 380, L J 2901P 0. 

(6) 54M 793: 183 Ind, Oas, 507; A IR 1931 Mad, 
: a fae L J 963; 83 L W 681; Ind, Rul, (1931) 
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according to contractual or proprietary 
right wele interfered with by private 
parties, sach interference was an invasion 
of the raiyat's rights and would give rise 
to a cause of action. The moat recent decis 
sion by a Bench of this Oourt is that given 
in the case of Secretary of State v. Nages- 
wara: Iyer (7). This appeal was heard by 
Varadachariar and Mockett, JJ. who accept-. 
ed as correct the statement of the law in 
Sankaravadtvela Pillai v. Secretary of 
State (3). They pointed out that the rights 
and obligations as between the State and 
the raiyat in this country so far as supply- 
ing water for irrigation purposes was con- 
cerned, rested largely on unrecorded custom 
and practice. The ratyatwari holder was 
ordinarily spoken of as entitled to the 
customary supply of water, but the obliga- 
tion of the Govt. was not to find the. re- 
quired supply of water, but only not to 
interfere with the necessary supply if and 
so far as water was available, r 
The ‘effect of these decisions is that in 
the Madras Presidency the ratyat is entitled 
to receive the water which his lands have 
been accustomed to for irrigation purposes 
without interference by the Govt.- or any- 
one else. The Govt. cannot be required 
to supply water when none is available 
and it has a right of conserving and dis- 
tributing the water available in the inler- 
ests of the particular ayacut. In years of- 
shortage, the only obligation of the Govt. 


«is to make an‘ equitable distribution of. 


water: The raiyat has a claim against the 
Govt. when it withholds trom him the water 
which he has‘a right to demand taking 
into consideration the supply available. In. 
face of the authorilies, the plea advanced 
on behalf of the Govt. that it has the right 
in law to supply Madras with water withe 
out regard to the claims of the raiyais in 
the old syacut cannot be accepted. It ig 
of course manifest thatthe needs of the 
Oity of Madras are of very great importe 
ance and in the absence of rights in othera, 
no one could reasonably complain of the 
policy of the Govt. in giving this large 
Oity a preference in supply of the water, 
but when others have acquired rights, the 
law requires that they shall be respected. 
It follows that in our opinion, the declarae 
tion’ granted to the appellant does not do 
justice to the appellant. The Govt. is not 
entitled to economize water in seasons or 
months of shortage in order that a perene 
nial supply may be available for the use 


"(7) (1936) M W N 684, 166 Ind. Oas. 200; A IR 1936 
Mad. 933; 71 M L J 258; 44 L.W 368; 9 RM345, 
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of Madras if ibis economy mesns that the 
raiyats in the old ayacut will have tLeir cus- 
tomary supply diminished. The appellant 
will have a declaration that he is entitled 
to sufficient water for tbe cultivation cf 
one crop per annum without reference to 
the needs of the City cf Madrae, subject 
to the power. of the Govt. to control the 
distribution of available water in the inter- 
ests of the landlords whose lands comprise. 
the old ayacut. This declaration is not to 
be deemed to confer on the appellant 
greater rights than those which existed in 
1e70 or to diminish the powers of- Govt. 
with regard to the distributicn of the supply. 
. The position: of the taiyats in the area. 
which has been brought under wet cultiva- 
tion since the inauguration of, the scheme 
does net call for. discussion in t! is case. 
The raiyats in the new area are in a differ- 
ent position to the ratyatain the old area, 
and it may very well be that their rights 
to water are subject to the requirements of 
the City of Madras. It is clear that as the 
result of the Govt. cutting off the supply of 
water for irrigation purposes altogether dur- 
ing 1926-27, the appellant suffered damage, 
and it, is agreed that the damages shall be. 
assessed at Rs, 450.. No loss has been 
proved in respect of the following year 
and the claim fcr damages in respect of 
that year will be, dismissed., The result of. 
the appeal is, the appellant will havea 
declaration in the terms indicated in this 
judgment and .a decree for damages in the... 
sum of Rs, 450. As the appellant. has 
succeeded on the main point, he will be 
awarded costa here and below. 3 


-N.-D, Order accordingly. 
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An application to set aside an order dismissing 
an appeal for non-filing of the appellant's list 
within the time allowed cannot be entertained 88 
an application for review under O. XLVII, r. 1; Oivil- 
P.C. Order XLI, r. 19, which isthe only: provision 
in the Oode for the restoration of the ap 
does not apply to such a case but such an applica- 
tion may be entertained under s; 151, 91 Ind Oas. 
483 (1), Overruled, Fatimunnissa v. Doki Pershad 
(2), held no longer good law, 138 Ind, Oas. 393 (3), 


MONILAL BAHU (PATI) 


60 Ind. Cas. 919 (5) and 134 Ind, Oas 1169 (6), relied — 


on. |p. 481, col. 1; p. 483, col. 2) 

Section 15) should be applied with great caution 
and only when the ends of justice require its ap- 
plication, In order to decide whether the ends ° of 
Justice require the application of this section to 8 
particular case, the Court has to keep in view not 
only the interest of the applicant but also that of 
the other party who. may be-affected by the- order 
sought to be made under this section. [p. 483, col, 2.] 

Rule lof O; XLVI must be read as in itself de- 
finitive of the limits within which review of decree 
or order ig now’ permitted and the words “ any 
other sufficient reason’ mean a : reason sufficient. 
on. ds‘analogous to those specified in r.. 
73 Ind. Oas 566(7) and 151 Ind, Cas, 41 (8), relied 
on, (p 482, col. 1.) 

Under O. XLVII, r. 1, the new matter or evidence’ 
should have been discovered by the party applying: 
for review: and not by.the Court whose order is to 
be reviewed; and secondly, the error referred to 
in this provision should be one apparent on the 
face of the record and ‘not one caused’by the Court 
not being apprised at the time of the dismissal of 
the appeal of the circumstances which prevented the. 
appellant from taking the necessary steps, {tbid.) 

Messrs. Jafar Imam, Mehdi Imam,, 
Harinandan Singh and Akhauri Badri Nath, 
Sinha, for the Petitioner. i 


Mr. D..N. Varma, for the Opposite Party; 


Fazi Ali, J.—Tnis case has been re- 
ferred to a Fall Bench in the following 
circumstances: The petitioner had filed an. 
appeal to this Oourt against a decree passed 
by the Subordinate Judge of Arrah and this 
appeal’ was numbered as First Appeal. 
No. “3 ‘of 1938. “On” May 5,71938, the, 
appeal was laid; by the Registrar before .a. 
Bench of this Court for final order with a 
note pointing out that’ the petitioner had’ 
failed to comply with several orders calling. 
upon him ‘to supply the appellant's list. 
On that date no one appeared for the petis 
tioner and the appeal was’ dismissed. 
June 11, 1938, the petitioner made an, 
application for the restoration of the appeal, 
This application bore a stamp of Rs. 3and_ 
purported to have been made under 
O. XLI, rr. 17 and 19 and s. 151, Civil 
P. O. ‘She Stamp Reporter noted on the 
application thas the court-fee was ine 
suficient, his view beiug that such an 


application could have been made only, ` 


under O. XLYII,.r. 1. of the Uode. The 
matter was-thən placed before my brother 
Agarwala and myself and we dacidéd’ tg 


On, 


A 
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` refer itto.a Full Bench. The reasons.which 
lèd jus to, make the -reference as well ‘as 
the:point -of ‘law which wë ‘decided to refer 
are :set out in: the following extract frm 
onrorder:-; >. i f 
“The Stamp Reporter suggests that the applica, 
tion is in fact one for review of the order dis- 
missing the dppeal and ‘that-a court-fee of about 
Rs. '405 is leviable. On behalf of the-petitioner,-on 
the other hand, ib is -contended {that ithis „is. an 
application for restoration of the:appeal on-which 
Rs, 3 stamp is leviable. In Anant Potdar v. Mangal 
Potdar (l) the cases in‘thig Court for and against 
the view of the Stamp Reporter are enumerated, 
It will appear that from “the institution- of the 
Court upto 1923 applications such as the present 
were always este as applioations tor review. In 
1924 a Bench of which Sir Jwala Prasad was a 
member took another view although Sir Jwala 
krasad had been a member of. at least ione of the 
Benches which had decided. the other way in earlier 
cases, The earlier cases of this Court applied the 
Full Bench decision in Fatimunnisas v, Deoki 
Pershad (2). In Haridasi Devi v. Sajanimohan (3) 
it .was'.pointed out that the decision iin 'Fatimun= 
nissa v. Deoki Pershad (2) was based on the lan- 
of an earlier Civil P. O. and held that the 
a pdoation was not an application in ' review. 
he question is continually arising in thia Court 
‘and it is desirable that the matter should be settletl 
One way or the other. - 
The question which requires -consideration is 
` whether an Bey igation to a asida As ma dis- 
missing an appeal for non-filing o ‘appellant’s 
list within.the time allowed can be entertained, 
unless it be :treated as an application for review 
-under O. XLVIL r. 1, Oivil .P. O. Wer 
matter to a Full Bench under Chap. V, r. 4 of the 
` 'Rules of this-Oourt, "= ' ~ — ae 
> In “Ramha ri Sahu aA Madan Mohan 
Mitter . a at ,p...311° a Bench of the 
Oalentta High Oourt :had held that an 
„application for re-admission. of .an’déppeal 
dismissed for “the appellant's failure to 
deposit the . costs’ for the preparation of 
the ,Paper-book wès not dn application for 
Teview, but an application undér the rules 


TE 


,0f the High Oourt. This‘ decision was 
-overroled in Fatimunissa v, Dsoki Pershad 
(2) by a Full Bench of five Judges who 
-held that the rémedy ‘of the appellant ‘in 
Buch a case was to apply for a Teview and 
the reasons they gave in support of this 
view were as followa: = = 
“Under the Code thare arè only two ways known 
“to the law by which a judgment and decree of-a 
JDivision.Bench of this .Court .can be set-aside in 
ludia. These two methods .are described in ss. 558 
apd 628:of the ode, The presant case is olearly 
not one in which default-was made in appearing at 
“the -hearing of the-case, for }the record shows that 


the, Pleadera on both-gides were in attendance and MiS 


(1) 4 -Pat, 704; '91-Ind, Oas 483; AI ‘R 1926 -Pat. 
197; 4 P LT ag, : : 
| a (3) 24 C 350;-10 W N 31 (F B). 

50 .O 1334; 138 Ind, Oas. 393; A I 
970;65 O LJ $14; 36 O W N 564: Ind, 
Oal. 441. - 

(4) 1293-0339 at p. 841.04 220 ot. 


185—6] & 64 


R 1932 Oal 
Rul. (1933) 


RAMKARLAWAN: SINAR v. MONILAL-GAHU (PAT) 


dsi 
-It seems to us therefore that the view 
expressed “in the réference is correct, and that the 
case in Ramhari Sdhu v. Madan Mohan Mitter (4) 
at-p. S41* .sọ .far as-it decides the contrary is 
wrongly decided.” s. | ~. 

-In this Court before 1924 there was on 
the -whole.a.tendency to follow the practice 
which had prevailed in the Oalcatta High 
Court since the decision of-the Fall Bench; 
but in-some Cages it ‘was observed that the 
dismissal.of an appeal for ifailure to file the 
appellant's list or deposit the printing cost 
within. the time allowed by the Oourt could 
be set aside under O. XLI; r. 19, read with 
s. 151, Civil P.-O. Ta 1924 the question 
as to'what ‘was ithe ;proper -procedure for 
setting .aside-such a ;digmissal was directly 
raised before « “Division Bench of. this 
Oourt in Anant Pot iar v. Mangal-Potdar. 
(1) and.jthe -learned Judges who sat on 
the Bench ;held, following the decision in 
Fatimunissa -v.,.Deoki Pershad (2) that an 
application toset aside the dismissal must 
be regarded as one, for review under 
O. XLVIL r. |, The learned Judges re- 
engnized .that the order dismissing the 
appeal was no longer adecres under the 
amended: Code, bus they pointed out that 
‘it ,was. still a judgment. The .correctness 
of this decision has been recently doubted 
io’ Haridasi ‘Devi V. Sajanimohan (3) ‘in 
‘which : it has: been held ‘that an application 
‘Yor réstoring'an'’ appeal ‘dismissed for 
sdefault rin. the payment of initial deposit 
is not an application for review but an 
application under ©. XLI, r. 19, read with 
:B. 151 of the Code.: The same view seema 
to have ‘been taken bythe Bombay High 
Court in Sonubai V. Styajirao Krishnarao 
(5) and ‘by the Judicial:Oommissioners of 
‘Sind-in .Dhayant v, Ishak (6). The ques- 
‘tion which.has now to.be decided by this 
“Bench isiwhich of the.two conflicting views 
sigsicorrect. Order XuVIL, r. 1, provides'that 
“a party aggrieved ‘by a decree or-an order 
“specified in cls. fa), (b) and (e) of r. 1 
may apply for review on -any of the 
“following grounds: (1). on the ground of the 
-discovery of: new -or important matter or 
“evidence ‘which after the -exercise of due 
“diligence.»was not within the knowledge of 
the party or could not be -produced by 
him abithe time when the decree was 
‘passed or .order made; :(2) on account of 
istake or‘error apparent on-the-face-of the 
“recdrd ; and (3) for any other sufficient 
reason, | D 
i 9 45 B 648; 60 Ind. Oas. 919; A I R 1931 Bom, 
40, 23 Bom. L 


(6) .4 LR 1931 Sind 153; .134 Ind. Oas. 1169; Ind, 
“Ruli (103%) Bind : 
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7" Jt seems‘to me that: grounds Nos. 1 and 
2 would not he ordinarily applicable to 
cases where an appeal is dismissed for the 
appellant's failure to file the list or to 
deposit the printing cost. In such cases the 
appellant usually applies for the restoration 
of the appesl on the ground that there 
was sufficient cause for his not depositing 
the printing cost or filing thelist, as the 
case may be, within the time prescribed 
by the Oourt; and therefore if the applica- 
tion can be treated as an application for 
review, it can be treated as such only on 
ground No. 3. It has, however, been clearly 
pointed out by -the Judicial Committee in 
Chhajju Ram v. Neki(7) and Bisheshwar 
Pratap Sahi v. Parath Nath (8) that r. 1 
of O. XLVII, must be read as in itself 
definitive of the limite within which review 
of decree or order is now permitted and 
the words “any ‘other sufficient reason” 
mean a reason sufficient on grounds analo- 
gous to thcse specified in r. 1. In view of 
these decisions it is no longer possible to 
hold. that an application like the present 
can be treated as an application for review. 
As was remarked by the learned Judges 
of the Calcutta High Court in Haridasi 
Devi v. Sajanimohan (3) 


“it would require no an o flight of imagination 
to treat a failure to deposit initial cost as being an 
omission of the same kind or degoription as an 
omission to produce a matter or evidence subse- 
quently discovered or a mistake or error apparent 
on the face of the record,” 


The points which we must bear in mind 
are firstly that under O. XLVI, r.l the 
.new matter cr evidence should have been 
: discovered by the party applying for 
review and not by the Court whose order 
1s to be reviewed; and secondly, that the 
error referred to in this provision should 
be oneapparent on the face of the record 
and not one caused by the Court not being 
apprised at the time of the dismissal of the 
: appeal of the circumstances which prevente 
ed the appellant from taking the necessary 
steps. That being s0, in my judgment the 
decisions in Fattmunissa vy, Deokt Pershad 
(2) and Anant Potdar v. Mangal Potdar 
(1) can no longer be relied on as good 
authorities on the subject. 

The next question to be considered is 


(7) 49 I A 144; 72 Ind. Cas, (66; A IR 1922 PO 
11$; 8 L137; 30M LT 295; 26 O W N 697; 41 P 
1982; 8P LT 43516 L W37;17 PWR 
$33; 24 Bom. L R 1238;4 U P L B 

J 459 (P O), 
6) 15 PLT 7 163; 151 Ind. Cas. 41; AIR 1984 
61 I A376; -1R PO 43; 11 0 W 


608; KETTE 1005; (0 OL J 267; 39 O WNI; 
36 Bom. LR 1179P O} ` 
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“also power to restore the appeal in a 
“case, 
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whether in a case like the present, the 
applicant has any remedy at all, It is 
plain that O. XLI, r. 19, which is the only 
provision in the Civil P, ©. for the restora- 
tion óf the appeal does not apply to such 
a case. Rule 19 enables e Court- 
appeal to re-admit an appeal which is dis- 
missed under r., 11, sub-r. (2)-or r, 17 or ` 
1, 18. Rulell and r. 17 provide for cases 
where on the date fixed, or another date to 
which the hearing may be adjourned, the 
appellant does not appear when the appeal 
is called on for. hearing. Rule 1° provides 
for cases where it is found that the notice 
to the respondent has not been served in 
consequence of the failure of the appellant 
to deposit within the period fixed, the 
sum required to defray the cost of serving 
the notice, In the present case the appeal 
was dismissed not under any specific pro- 
vision of the Code but under one of the rules 
framed by the High Court (Part 2, Chap. IX, 
1, 23), Are we then to hold that the 
pe is without any remedy, even if 
is able to convince the Court that he vas 
prevented by sufficient cause from filing the 
appellant's liet or depositing printing cost 
within the time fixed by the Ovurt? Un- 
fortunately in our rules there is no rule 
corresponding to O. XLI, r. 19, but I am 
unable to hold that merely because there 
is norule on the subject, this Court , is 
powerless to,grant any relief in such onses. 
In my opinion the failure to file a list or 
deposit the printing costa stands on no worse 
footing than the default referred to in rr. 11, 
17 and 18 of O. XLI, and’ I find it difficult 
to hold thatif there had been any rule in the 
Code corresponding to r, 23 (Chap. IX) of 
this Court,’ there would not have been any 


corresponding provision for restoring the 


appeal for sufficient cause. In my view if 
we have power to dismiss an appeal .for 
the appellant's failure to file the appellant's 
list or deposit the printing cost, we have 
TOper 
Section 151 expressly saves the ine 
herent power of the Court and every Court 
must be deemed to possess as inherent in 
its Very constitution all such powers as are 
necessary -to do right and undo a wrong in. 


‘the course of the administration of justice. 


Thus, in my judgment, the answer to.the 
question referred to this Bench.is that, an 
application to set aside an order dismissing 
an appeal for not filing the appellant's list 
within the time allowed may be entertained 
under s. 151 of the Oode ard generally 
epeaking such an application cannot. be 
made under O, XLVII, r. 1 of the Code. 
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I shall now proceed to deal with the 
facts of the present case in order to decide 
whether this particular appeal should be 
restored. It appears that on March 3, 
"1938 an Advocate, Mr. N. O. Roy who 
appeared for the petitioner applied for the 
inspection of documents and on March 4, 
the documents were actually inspected. 
Notwithstanding this fact, the appellant's 
list was not filed in time and on April 4, 
1938 the Registrar directed the appellant 
to file it within 14 days of the date. On 
April 25, the list still not being filed, tha 
Registrar recorded the following order in 
the order-sheet: 

“Time has been twice allowed for the se of 
- filing the appellant’s list. The last order, though 

eremptory, has not been carried out, Final ad- 

urnment for seven days is given for compliance, 
failing which the appeal will be laid before the 
Bench with a recommendation for dismissal.” 

On May 3, the Registrar directed the 
appeal to be laid before the Bench as the 
final order for filing the list had been 
disregarded and the appeal was dismissed 
by the Bench cn May 5. It is stated- by 
the petitioner in his affidavit that his 
Advocate was fully instructed to file a list 
and he was inno way responsible for his 
appeal not being prosecuted properly but 
this is not borne out by the contents of a 
letter which’was written to him by Mr, Roy 
on May 8, 192%. This letter which has been 

uo in the petitioner's affidavit runs as 
ollows : 

“Dear Ramkhelawan Babu 

I wrote to you a few days ago that unless list in 
your F. A, No, 3-38 was filed immediately, your appeal 
would be dismissed on May 5, but when the 
High Court closed, the appeal (F. A. No. 3-38) 
cams up before the Bench. I was, as 
unwelland so did not go to Court, but I instructed 
somebody to apply for time. The Judges, however, 
have dismissed the appéal as the list has not been 
filed. Anapplication for restoration should be filed 
soon, The petition should be d and kept 
-ready at once. The High Court is closed and I shall 
leave Patna within five or six days. My fee Rs. 48 
(as I wrote to you before) together with the fees for 
preparing the list should be paid now. The list 
should be kept ready and this may be prepared by 
us during this vacation. Please therefore come wit 
sufficient money and do not spoil the case. Unless 
money is paid, nothing will be done One of your 
men saw me on May 3, bub he told me he was 
going to Muzaffarpur.” 

This letter shows that the Advocate had 
given due warning to the patitioer in a 
previous letter and that his fees as well as 
‘the fees for preparing the list had not been 
paid. The petitioner filed a fresh affidavit 
on ihe date on which this application was 
heard to the effect that he had paid a sum 
of Rs. 36-1-u to his Advocate, but the 

‘Advocate is now dead, and, in view of the 
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‘fact that the statement in question was 


not made in the petition itself which was 
filed during his lifetime, I am not prepared 
to act upon it or hold that the Advocate 
did not act honestly and that he was 
negligent in the discharge of his duty 
towards his client. Itis to be borne in mind 
that s. 151 should be applied with great 
caution and only when the ends of justice 
Tequire its application. In order to decide 
-whether the ends of justice require the 
application of this section to a particular 
case, we have to keep in view not only the 
interest of the applicant but also that of the 
other party who may be affected by the 
order sought to be made under this section. 
In my opinion upon the materials on the 
record it is difficult to hold that the 
petitioner has made out a sufficient cause 
for restoring the appeal and I would 
therefore dismiss this application with 
costs. 


Harrles, C. J.—I agree. 
Agarwala, J.—I agree. 
B. Application dismissed. 
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RANGOON HIGH COURT 
Second Appeal No. 74 of 1939 
May 31, 1939 
RuBABTS O. J. AND DUNKLEY, J. 
U THISEITTA— APPELLANT 
versus 
U EINDA.W UNTHA— RASPONDENT 
Burmese Buddhist Law—Beclesiastical—Owner of 
Poggalika conferring rights of appointing succensor 
u others—Such right not exercised—Ownersht: 
of Poggalika—Election by Sangha—Nature and mo 

of—Hlection of presiding monk—Nature of. 
The ownership of the Kyaung-daik, upon the 
death of the original Poggalika owner, vests in the 
Sangha at large, if the original Poggalika owner 
has not himself appointed his successor, but con- 
ferred the right to appoint a euccessor on a third 
party and that party fails to exercise that right. 
After the death of the owner the presiding monk 
js then to be elected by the Sangh, The latter 
may elect such monk in any manner they choose 
provided it is a real, valid and true election. The 


-members may nominate some of the senior members 


of them representing the whole body to elect the 
monk and the election would be valid and proper 
election by the Sangh as such. 179 Ind. Oas. 903 
(1), relied on. 

there may be ceremonial contemplat- 


Sangha is not analogous to ceremonial bat 
plain question of fact and depends upon a con- 
sideration of the question whether the members of 
the Sangha were substantially in favour of his ap- 
pointment. [p. 485, ool, 1.) 


Asi 
`” B.A. against the decree of the ‘District 


Court, Hanthawaddy, dated December 24, 
1938, ` 


“Mr. U Shu Maung, for:the Appellant. 


“Mr. A. Loo Nee for Mr. U Tun Maung, for 
the Respondent. 


Roberts, C. J—Thisis an  appeal:which 
comes beforems from’ the ‘learned ‘Judge in 
second -appeal to determine matters ‘con- 
nected with ‘Buddhist Ecclesiastical ‘law. 
The facts are that U Yazeinda .was:the pre- 
‘siding. monk of the Nyaneh inkwin Kyaunge 
'daik and at: atime when:he was approach- 
ing death,!he desired bomake.certain about 
the appointment of his successor, Accord- 
ingly, the Poggalika property was remitted 
to the.donors,'U Po Thet and U Hein, and 
-they were asked to appoint, upon ‘the ideath 
of U Yazeinda,.some one -who should ‘be.a 
worthy successor to him, Within a week or 
two of this arrangement, U Yazeinda „died, 
and it is plain from the evidence before us 
that the donore: disagreed ss to’ who ‘his 
successor ‘should be and were themeelves 
unable to carry out ‘the task entrusted to 
them, U Po Thetis dead. But his widow, 
Dew Set, has told us-in the Plainest terms 
that there was & disagreement in respect of 
this matter between her husband and U 
Hein; and U Ngwe Hlaing, who is a physi- 
cian residing at Kyonmaye, gives evidence ' 
to the same effect. U Hein himself.says: 

“After, the death, of the ‘said Sayadaw, there wag 
some difference between myself and 'U`Po Thet re- 
garding the appointment as a presiding monk and 
Bo we agreed to’ abide the. decision . of ‘Gana’ 
Sayadawe consisting of:38- eee i 

And it is quite ‘clear en there was iio 
decision communicated to U Hein or U. 0 
Thet which:could have ‘caused them :to—be- 
-come reconciléd; ‘because ‘U Po' Thet died 
and shortly: before: ‘his death he purported, 
.acling by:himeelf, 4o.appoint the: defendant, 
U Eindawuntha; the. presiding monk of the 
Poggalika ‘Kyaung-daik, ‘He was acting 
“quite beyond, His powers | in attempting, “todo 
-anythingiof this,kind ‘and those, Bayada wa 
who believed that :U Hindawuntha: ‘had 
‘beén properly ‘appointed must - have -over- 
.looked the fact that ‘U ‘Hein had au equal 
‘voice in the appointment of the. “presiding 
monk with U Po Thet and had by no.means 
concurred 'i in What was ‘being “done. “That 
-being:6o, the position at the death of U‘Yag- 
“einda was ‘ihis;-he was.the ‘Poggalika owner 
.of:the Kyaung-daik,:and, as-was pointed.out 
‘in U Thita YU Areseinna (1), ‘the owner- 


1 (1938y Rang: 8; 179 Ind. -O $03; 
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ship of the Kyatng-daik, upon the death 
of the original Poggalika ownér, vests in the 


Sangha-at large, if the original Poggalika ; 


owner has not either himself appointed bis 
successor, or conferred the right to appoint 
a ,successor cn & third -party. ‘In th 
case, no doubt, the right to appoint 
Ja successor had been conferred jointly 
upop.two „persons, but, they, ‘had failed | 40 
exercise that-right and the position was 
that on the death of U Yazeinda, the owner- 
„Ship of ` the -Kyaqung-daik, | “vested | in the 
‘Sangha at large. . There has been ‘some 
confusion with regard to thé seléction bee 
-cause some of the Jearned.Sayadaws who 
shave addressed their ‘minds ‘to the texts 
-of ‘the'Vinayas.in.this connection have re- 
‘minded themselves that whén a person or 
“persona iis.or are ‘delegated’ to perform cer 
„iain .acts, they cannot dele rate again to 
other pereons, but must perform the duties 
delegated to them .themselves. That is, 
mo doubt, true an connection with such 
-Proceedings as may ‘have taken place if 
-the ;Banghas had met to make a report 
which U Po Thet and U Hein could act 
upon, But, quite different -considerations 
arise -when we have to ‘consider, not -a 
report of this character, but an ordinary 
election whioh takes place of a presiding 
‘monk when the Poggalika owner of the 
-Kyaung-daik bas died and the ownership of 
the Kyaung-daik vests in the Sangha, In 
circumstances of such.a:kind the anly ques- 
ttion -which:it is necessary ‘to «ack “ip «thie: 
Has there. 'been'a redi, valid and true, @let- 
‘tion by. the, Sapgha as such? “They may 
-elect,.as it:seems. to’ us, in any way they 
ichoose, ‘and the -only matter about «which 
“we must: be satisfied ‘is whether „bhe eléc- 
ition was a réal election .by jhe ‘whole of 
ithe Sangha. + 
‘Now, 10 this particular instance, 738° monks 
met together, and, although ‘it ‘is not of 
;partioular importance in connection with 
that meeting, ıt is, I think, interesting ilo 
<observe ‘that the ‘senior of them was +U 
“Thanwara, who'was known as ‘the Kying- 
.yaung Bay: adaw. This Tepresentative, gather- 
ing of monks came to the conclusion that 
-their numbers were great to permit of a 
settlement being arrived at end that it 
„would be better -to entrust the matter ‘to 
five persons who should represent thém, 
who were called Nayakas, Of these five 
Person, one U Zayanta, died and took no 
Part in the proceedings. There were left, 
“U Thanwara, U Winmala, U Ardicca and 
„Letkhang, and , we havo to decide whether 
"those persons could validly and properly 
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elect.a- presiding; monk of the Kyaung+daik. 
They at one time seem to have entertained - 


the notion that they would leave the mate. 


ter to the senior of their number, U Thane 
wara, but-it is afterwards clear: from the 
evidence that three of them met together: 
and that U Letkhana was, not present. U 
Letkhana was called for the defence, He is, 
the Aungmyintha Sayadaw and he thought 
that as the’ four Nayakas had submitted 
_the matter to:U Thanwara. for selection by 
himself; it was out of: his hands; in other. 
words, he: was a person who was not only 
willing to abide bythe decision of U Than- 
wara. but thought that his own. services in. 
connection with the election were no longer 
required, Of the other three, U Thanwara,, 
who gave evidence upon commission and is: 
described as a: witness for the defendant; 
after giving a long and careful account ofi- 
‘all the circumstances, said at the conclusion: 
of his evidence, “I knew before that if am 
appointment is‘made by a majority of the) 
Nayaka: Sayadawa itis valid; In my view 
his opinion is entitled to great weight in- 
this matter and-it wasishared: by the other! 
two Nay akas who were present, U. Wimala,. 
the first witness for the plaintiff, who says: 
that the appointment was valid because; 
those who made the’ appointment formed) 
the majority, and by U Ardicca, who says it: 
was finally settled that U Thiseitta should: 
Be ee presiding monk of.the said Kyaung- 
alk, ae 
It is to be noted that at, this meeting. 
three oiher Sayadaws were present. They’ 
took sufficient interest in the matter to come. 
to see what: was: going on. They mude nor 
protest, and at no time was it then sug= 
gested that because U Letkhana was. un- 
willing to come and because U Zayanta was 
dead there was wanting any-element‘in the: 
Validity of the election of the: presiding 
monk of the Kyaung-daik. It is now urged: 
upon'us that the election .of a presiding, 
monk. is: of such an important mature: that: 
it is at: least analogous to ceremonial. It is, 
of-course,. true: that there: are: matters. cone, 
nected, with ceremonial, the validity. of. 
which is affected unless‘the requisite num- 
ber of monks‘is present. But, inimy opinion, 
it is: clear in' this particular instance that,. 
although there-may have been ceremonia 
contemplated at the time that the presid- 
ing monk, was. installed: in his office, the 
ques.ion of his election by the Sangha isa 
plain question of fact-and depends upon a 
consideration of the question whether the 
members of the, Sangha were substantially 
wa favour of:his: appointment. If we: were 
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to be driven tothe contrary conclusion, it 
would be plain that there would be no 
answer to a case which migbt have arisen 
if the 38 members of. the Sangha had 
appeared and one of them had dissented’ 
from the proposed appointment of a parti- 
cular person ;. in those circumstances it 
would ‘irideed be difficult to secure the elece 
tion of a' presiding monk, since unanimity 
might: not’ always easily be obtained : and 
I am, satisfied that the action which the 
members of the Bangha took in leaving the 
matter to several of the more senior of 
their number was not only a wise one and 
calculated to attain a measure of unanimity 
when there was a possible risk of disagree- 
ment, but that such.unanimity was sube 
stantially achieved. There is no evidence 
at all that U Zayanta before his death dis- 
sented from the appointment of the appele 
lant, and it is quite plain that: all those 
who survived were ready and willing that 
he should be appointed. In those circum- 
stances, it seems to me that this appeal 
must succeed and the suit of the plaintiff- 
appellant is decreed. As the parties are 
Buddhist monks, we think it proper to 
make no order as to costs. 

Dunkley, J.—I agree. As my learned’ 
brother Braund pointed out in U Thita v. 
U Areseinna (1) at p. 630* where a special 
power is granted for its valid exerc.se the 
terms of the power must be strictly com- 
plied with. Inthe present case a special 
power to appoint the successor of U Yazeinda 
as owner of a Poggalika Kyaung-daik upon 
his aeath was granted by U Yazeinda to U 
Po ‘Lhet and U Hein, and the pow:r was to 
be exercised jointly. They could not agres 
as to the manner of its exercise and cone 
sequently; it was never exercised, They had 
no authority to delegate their power of 
appointment. to any other person, and 
therefore the view which has been taken 
by the Jower Courts that they delegated 
their power of appointment to the Sangha 
is an incorrect view.. Olearly, when they 
were unable to exercise. that power this 
Poggalika. Kyaung-daik. became, after the 
death of U: Yazeinda,-Sanghika property 
and” was' ati the disposal of the- Sangha 
generally’: sze U Zawtika v. U' Kalyana 
(2). lt. was: therefore the privilege and 
duty’ of the'Sangha. to: elect the pres:ding 
monk of that Sanghika Kyaung-daik, and 
the only’ qüestion whict fell for decision ia 
this suit. waswhether such an election bad 

(2) 14-566; 168° Ind. Oae: 987; A I R 1937 Rang- 
76;.9'R! Rang: 381: 

*Page of (1938) Kang. Abd) 
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been made by the Sangha, that is, whe- 
ther the election of the appellant by the 
three Nayakas did truly represent the will 
of the Sangha. It has been suggested that, 
when the Sangha delegated to these five 
Nayakas the power to elect the presiding 
monk, only the five Nayakas acting to- 
gether could make the election ; but no 
text of the Vinaya which says that under 
thcae circumstances the decision of the 
majority cannot prevail bas been cited to 
us, and from the evidence of the learned 
Sayadaws themselves it is clear that the 
texts to which they have referred are texts 
concerned ‘with ceremonial matters which 
can only be carried out by a certain number 
of monks, and the Vinaya Jays down that 
in such cases the requisite number of 
monks must be present. But, in the case of 
an election, as my Lord has pointed out, an 
impossible position would arise if the will 
of the majority should not prevail, for a 
single monk by merely absenting himself 
from the election would render it impossible 
for a new presiding monk of a Sanghika 
Kyaungedaik to be elected. In my opinion, 
the evidence in this case shows clearly 
that the election of ihe appellant was an 
election which was in accordance with the 
witness of the Sangha generally, and there- 
fore the appellant was properly elected as 
the presiding monk of the Kyaung daik in 
suit. 


D. Appeal allowed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Seccnd Appeal No. 1 of 1936 
August 17, 1935 
Davis, J: O. AND Tyagi. J. 
KHANOHAND MAYARAM— 
APPALLANT - 


i versus 
PESSUMAL LAKHUMAL AND ANOTHHR 
—RB6PONDENTS 

Oisil Procedure Code (Act V of 1908), ss. 102, 47, 
115— Orders in execution under s. 47—Sectton 109, if 
applies—Appeal barred against judgment-debtor, if 
barred against surety—8. 115, scope of—Whether 
provides parties right of second appeal. 

Section 102, Oivil . O, not only applies to 
appeala but to orders in execution under s. 47. If 
an appeal against an order under s. 47,is barred 
under s. 108 against the judgment-debtor, it is also 
barred against his eurety. 

Section 115, Civil P.O, is intended to relate to 
a queetion of jurisdiction. Section 115, is intended 
only to supplement the e in relation to matters 
on which the Code is silent. It is not intended to 
provide the parties the right of a second appeal, 


KHANOHAND MAYARAM V. PRSSUMAL LAKHUMAL (SIND) 


1510. 


S. A. against adecree of the Assistant | 
Judge, Sukkur, dated November 14, 


` 1935., 


Mr. Dipchand Chandumal, for the Appel- 
lant. 


Mr, Manghanmal Bhojraj, for the 
pondents, 


Davis, J. C.—This comes before us -a8 — 
a second appeal against an order of the . 
Assistant Judge of Sukkur, dated November . 
14, 1935, in which he allowed the appeal - 
against an order dated January 11, 1932, 
of the Subordinate Judge of Jakobabad, 
in which he ordered a writ of arrest to 
issue against one Pessumal, a surety,-who , 
stood surety for the judgment-debtor | 
Choithma!, who, to escape arrest: fora debt, 
declared his intention of applying in insol- . 
vency unders. 55 (1), Oivil P. O. But? - 
it appears that this jaodgment-debtor 
Choithmal afterwards changed his. mind 
and did not wish to apply for insolvency 
and was produced within thirty days, 
before the Court by his surety Pessumal 
who ` applied for his discharge. - The 
Subordinate Judge was of the opinion” 
that the surety Pessumal in producing’ 
Ohoithmal before the Court did not fulfil the 
terms of his bond, one of which was that 
this Choithmal would apply in insolvency 
within thirty days, and therefore, this surety 
was liable under the terms of-his band to 


Rese.” 


- pay Rs. 200, the sum involved Bat. the 


lower Appellate Court took a different view- 
and came to the conclusion that as Pessu», 
mal had produced Ohoithmal- before the, 
Court so that he could be re-arrested and- 
committed to jail, the judgment-creditor. 
could not proceed against the surety as 
he had proceeded against the principal., 
But interesting aa this question may be, 
we do not see, how under the provisions of 
s. 102, Civil P. O. an appeal will lie. 
There is ample authority for the view that 
s. 102,-Civil P.. O., not only applies to 
appeals but-.to orders in execution under 
B. 47, Civil P. O. and this appeal purports 
to be made under s. 47, Civil P.O. But 
itis said, that ifan appeal against an 
order under s. 47, Civil P. O.,is barred 
under s 102, Civil P. O., it is only barred 
against the person who is a party to the 
suit, and, in this case, this surety was 
nota party to the suit. But reference 
to s. 145, Civil P, O., will clearly show 
that any such argnmentisuntenable:  . 

“When any person has become liable as Ged 
Pee for the payment of any money or, for the ful- 
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filment of any condition imposed on 


any person, 
under an order of the Court in any- suitor in any 
proceeding consequent thereon....such ' person 
shall, for the purpose of appeal, be.deemed a party 
within the meaning of s. 47." 


This isso provided in s. 145, Oivil P. O. 
This being 80, we can see no force what- 
ever in the argument that s. 102, Civil 
P. O., which would apply to the judgment- 
-debtor would not apply to his surety, the 
present appellant Pessumal, We are then 
asked to treat this second appeal as a 
revision application. But we have con- 
starttly pointed out thats. 115, Civil P. O. 
was only intended to relate to a question 
of jurisdiction, and to say that because 
a question of lawis involved or the cone 
struction ofthe document, and one Judge 
has come to the conclusion and another 
has cone to another, that is a matter affect- 
ing jurisdiction and is sufficient ground 
to treat an appeal as an application under 
8. 115, Civil P. O., would appear to us to 
make s. 115, Civil P.C., not a section 
dealing with matters for which no appeal 
has been provided, but to make it a section 
allowing an appeal ina matter.in respect 
of which an appeal has been expressly 
prohibited by law. It would be to give to 
parties a right of second appeal when the 
law says-clearly that this right is not 
allowed. Section 115, Civil P. O., is 
intended only to supplement.the Oode in 
relation to matters on which the Oode is 
silent. It is not intended to provide the 
parties with the right of asecond appeal. 
We think therefore that this second appeal 
as such would not lie, and.as a revision 
application, it does not come under s. 115, 
Civil P. O., a8 no question of jurisdiction 
within the meaning of that section is 
involved, Therefore from .any point of 
view, this appeal fails and must be dis 
m‘ssed with costs. Order accordingly. 


D. Appeal dismissed, 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No, 98 of 19°7 
“ig August 7, 1939 
- Taom, O. J, AND Ganaa Nats, J. 
Munshi BISHAN LAL—PLaAINtTIige— 
APPHLLANT 


versus 
Lala BANWARI LAL AND OTHRES— 
- DEFENDANTS — RESPONDENTS. 

Transfer of Property Act (IV of 1883), 8. 58 (c)— 
Mortgage by conditional sale and out and out sale 
—Deed held outand owt sale—Amendments to s. 58 
(c), construction, 

_ Whether a deed is a mortgage by conditional sale 


BIBHAN LAL V. BANWARI LAL (ALL) 


oa 
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s. 58 (e), T. P. Act, or an 
outand out sale is a question which falls to be 
determined on a consideration of the terms of the 
deed itself and of the surrounding circumstances. 
36 Ind. Oas. 38 (1), relied on. 

A vendor executed a sale deed by which she 
conveyed the property in dispute tothe vendees for 
certain sum. The deed contained acondition that if 
she should re-pay the amount of the sale consideration 
to the vendees within one year, the vendees would 
be bound to re-transfer the Property to her provided 
she paid the money out of her pocket. In other 
words it was a condition of the transaction that the 
obligation to re-tranafer would not bind the vendees 
if the vendor mortgaged or traneferred the property 
to a third pa or the purpose of raising the 
money to pay back the amount of the sale con- 
sideration to the vendees. In the earlier part of 

eed there’ was a recital ofthe fact that the 

property was subject to prior encumbrances and 

that as the creditors were making pressing demands 

Y mas proper to sell the property to pay off the 
t: 

Held, that the terms of the document were consis- 
tent only with an intention upon the part of the 
executant to sell the property absolutely and to 
retain for herself the right to repurchase within one 
year, 

The amendment to s. 58 (c) does not provide that 
if a transaction is embodied in one document, it 
must of necessity be regarded as a mortgage by 
conditional sale and not an out and out sale, 


L. P, A. from the decision of Mr. Justice 
Harries, reported in 171 Ind. Oas. 802. 

Messrs, B. Malik, Panna Lal and Shiv 
Charan Lal, for the Appellant. 


Messrs, S. N. Gupta, Kamta Prasad and 
8. P. Kumar, for the Respondents. 


within the meaning of 


Judgment,—This is a plaintiff's appeal 
against the decision of the learned Single 
Judge of this Oourt. The appeal arises out 
of a suit for redemption. The plaintiff 
sought to redeem certain house property on 
payment to the defendants of the sum of 
Re, 550. The trial Court decreed the claim. 
The lower Appellate Court dismissed the 
suit, The decision of the lower Appellate 
Court has been upheld by the learned 
Gingle Judge before whom the case came 
in second appeal. On November 10, 1932, 
one Mst. Kishan Piari executed a sale deed 
by which she conveyed the property in dise 
pute to the respondents for the sum of 
Rs. 550, The deed contained a condition 
that if she should re-pay the amount of the 
gale. consideration to the respondents withe 
in one year the respondents would be bound 
to re transfer the property to her provided 
she paid the money out of her pocket. In 
other words it was a condition of the transge 
action that the obligation to re-trarsfer 
would not bind the respondents if the vere 
dor mortgaged or 'raneferred th property 
to a third party. for the parpose of raising 
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the money’ to -pay back the'amotnt* of the 


sale consideration to,the,respondents. Later; 
Mst. Kishan Piari: sold her- interest. in the. 
property to the plaintiff-appellant who: filed: 
the, present ‘suit within a-year ofthe sale-of 


November10,,1932, ° 0 n , 
The: defence tothe:suit,isithat. the, trans» 


action of’ Noverhber 10) 1932, is- atsale-and: 


not.a mortgage:by’conditional salé‘and' that 
therefore. the. plaintiff’ who: purcHased' the 
vendor's: interest: cannot, redeem: the; pro- 
perty. Whether a' deed: is: a-mortgage by. 
conditional sale within thé:méaning ‘of `s: 58 


(e), T. P. Act,. or an ouť and out salg is. æ- 


question which falls:to be determined:on a 
consideration: of the:terms:0f'the deediitself 
and.of the surrounding citcumstances.: | 
In this connéctién reference may be made 
to the: decision. of.. the. Privy, Council: in 
Jhanda “Singh v."Wahtdiddin: (1)i The 
document ‘ot Nóvember 10719327 is: upon'tte 
face of it a balé ; the executant Mat, Kishan 
Rihri purports:.to convey -for-. the. sam' of 
Rs: 550 the propertyin- suits: [n-the: earlier 
part of’ the‘deed there: is a recital of*the 
fact that the. property is ‘dubject to ~ prior 
encumbrances and thatithé amount due 
upon these encumbrznces is Rs. 495. The 
document then proceeds:: > 
“The creditors are making pressing demands and 
‘sre ready to file a suit. Iù case a suit is instituted, 
-I'shall be. put to -unnecessary expense It appears 
to me tobe popar to sell the said house and to pay 
oft- the said debt. In this way some money will be 
‘left for me, the executant," 
It appears to us to be clear upon a-con- 
sideration of this clause of the deed that 
„the executant réalized that if’ a suit were 
brought upon the basis- of prior’ eacum- 
*prances nothing of the-property:would in 
the end ofthe day be left and that ske de- 
‘termined that the best course: open to -her 
, was to get rid' ofthe property entirely and 
to take what was left-out of 'he- purchase 
‘price after paying off the ‘amount’due upon 
the prior encumbrances: There are flirther 
passages in the deed which support the 
{view that the intention of: the executant 
< was to sell and‘not merely-to mortgage her 
, property; for‘example, ia“ the: body of :the 
~ deed’ there is the following passage':’ +s 
“I have received: the sale consideration from the 
“ gaid vendees' as: specified- below. I have taken out 
‘ the property sold from'the. possession. of. the mort- 
1, gages and have put the same in possession of’ the 
, vendees. Now neither I nor my heirs and’ represen- 
--tatives: have or shall have any claim to or ‘share 
~ left in the house sold, Hither the. vendees should 


--live therein themselves or let it out on rent or. 
(1) 38 A 570; 36 Ind. Oas 38; A IR 1616 P Ov49; ` 


v 431 A284; 31M. L.J 750; 21 OWN 66; 30M 1, T 
s. 689; 14 A L J 1189; (1916) 2 M W N 57019 Bom L 
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make any: constructions or ‘alterations therein. In 
short; from’ this. date the: vendees have.all proprietary 
rights in reapect of:tha-property, sold.” 

~ These’. provisions: inithe:document appear 
to us to be absolutely inconsistent withthe 
relationship of mortgagor and‘ mortgagee. 
It is further to be remarked that the deed 
provides that the executant shall’ not. sell 
or. Kypothecate the property to a third 
party forthe purpose of raising money to 
re-pay the amount! of the sale consideration 
to the vendees. The provision is as follows: 

“I, the executant'‘or my‘heirsand representatives 
shall not’ pay. the amount by transferring or hypo- 
thecating the said, house sold to any one for this 
purpose, nor shall they transfer or hypothecate the 
property to any one else for five years after taking*it 

on payment of the amount of consideration.” 

. This restriction’ upon the. executant in 
regard: to her right to: have the properly 
re-transferred to-her’ within one yearis also 
in our opinion inconsistent with the rela- 
tionsbip' of ‘mortgagorrand: mortgagee:. In 


this ‘connectioniwe would.refer again to the 


decision of the Privy Gouncil.in Jhanda 
Singh v: Wahiduddin (1). It is true that 
in that case the agreement between: parties 
was embcdied not in one document bat in 
two separate deeds. Nevertheless, the 
condition restricting the vendor's right in 
regard tothe re-purchase of the property 
was substantially the same as isthe restrice 
tion imposed upon the vendor in the pre- 
sent case. The Board considered that such 
a restriction was- not consistent with an 
intention merely lo mortgage the property. 
Tt was. maintained for the appellant that 
in view of the plain’ provisions of 8, 58 (6), 
T. P. Act, and the fact that-the sum of 


‘Rs. 550' did not represent the real value of 
4he property: transferred by the deed of 


November 10; 1932, that deed: must be 
taken to be a mortgage by conditional sale, 
Learnsd Oounsel founded specially upon:the 
amendment. to s. 58:(c)- effected in the 
year. 1929, The amendment is as follows :— 

“Provided that’ no such transaction shall be 
deemed to be a mortgage. unless the condition (i. e., 
of re-purchase) is embodied in the document which 
effects-or purports to effect the sale.” h 

The object -ofthis amendment was to put 
an end’to the.confusion which’had resulted 
from -innumerable décisions of the High 
Courts ia India’ on such transactions.embo- 
died*‘sdmetimés in two- documents and 
which had occasioned disputes, the ques- 
tion in each case being as to whether the 
transacti6n was a sale or a mortgage by 
conditional sale.” It is to be noted that the 
amendment does not provide that if a‘transe 
action. ia! embodied: in one. document,. it 


. must of necessity be regarded: aea morte 


gage’ by” conditional! sale ‘and? not’ an” out 
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back upon the principle that the intention 


of the parties. to the document must be. 


gathered from the: terms of the document’ 
itself and from the surrounding circums 
stances. . ; 

The main circumstance urged by the 
learned Counsel for the appellant. in favour 
of the view that the document of Novem- 
10, 1932, was a mortgage by conditional sale 
was that: the sale consideration was, much 
less than the true value of the property, 
Insupport of this contention he referred to 
the fact that the plaintiff,shortly -after the 
execution of the deed on November 10, 1932, 
had: purchased from another branch of the 
family to which the executant: belonged 
the share which they claimed in the same 
house for Rs. 300. Learned Counsel further 
pointed to the factthat on June 16, 1933, 
the appellant purchased Met. Kishan 
Piari's interest in the property. for the sum 
of Rs. 765;, Ra. 550. of this sum was to be 
appropriated. to the respayment of the sale 
consideration to the. respondents. There- 
fore it was contended that in all the plain- 

‘tiff had.paid Rs- 1,065 for the property. It 
cannot, however, be maintained that because 
the. plaintiff paid Rs. 300 for the alleged 
interest of third parties in. the property 
which was conveyed by the deed of Novem- 
ber 10, 1932, that the property was then 
necessarily of greater value’ than Rs. 550. 
Neither can it be concluded from the fact 
that the plaintiff was willing to puy Re, 165 
for Mst, Kishan Piari’s interest in tke pro- 
perty that the property was wcrth more 
than Rs. 650. The Court, it is trae, in 
interpreting the deed of Ncveml-er 10, 1932, 
has to look to the sorrounding circume- 
. tances ; it would be unsafe, however, to draw 
any definite conclusion from the acta, in- 

¿dependent and not fully explained, of the 
Plaintiff. These acts may be an indicaticn 
of the true market value of.the property, 

on the other. hand. they may not. It isnot 

‘at all certain what’ considerations induced 
the plaintiff to pay the price he did, We 

Jare not in a-position tosay, from the in- 

-formation before us. whether on Novem- 

: ber: 10, 1932, Rs. 550 was or was: not a fair 

market. value for the property. If the prc- 

- perty had been worth over ks, 1,600 as is 

+ Claimed by the appellant, it would ave 

“been easy for him to. hava adduced definite 

-and independent; evidence to prove this. 

` We hold, therefore, that there is "nothing 

.upon the record to entitle the. Gourt to 

, come to the conclusion that, al, things cone 
‘sidered; Rs, 550’ was’ riot &,reasonable price 
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for the property inthe condition in- which 
it was'on' November 10, 1932, 

` Tke. terms of* the document of Noveme 
ber 10;.1932; appear tous to be consistent 
only with! an. intention upon the: part of 
the executant Afst. Kishan riari to cell the 
property absolutely tothe defendants and 
to.retain for herself the right.to re-purchase 
within one year. In this view of the matter, 
the appeal fails. In the result, the appeal 
is dismiesed with costs., There is a crosg- 
objection. There is no force in.the objec- 
lon-; it is: therefore dismissed with costs. 
The injunction order is discharged. 


_ Be : Appeal dismisseu. 


LAHORE HIGH COURT 
Civ.l'Revision No. t33 of 1937 
"r. at? January 16, 1939. 

- Tex Osiny AND Daurp Sinau, JJ. 
7! -}BHAGWAN DAS AND OTHERS— 
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| Provincial Insolvency Act (V of’ 1920), ss. 25, 8 
(6)—Unliguidáted assets—Assets realisable at cre- 
ditor's instance being less than debts due, debtor not 
willing to pay dèbts due for long time nor making 
“efforts to liquidate assets—Debtor is deemed to be 
unable to pay debts—S. 25, scope of—Creditor prov- 
ing act of insolvency of debtor—Debitor alleging his 
ability to pay—Duty of Court—Intent to defeat 
and delay, must be gathered from consequences of ihe 
“debtor's act, 
“ The mere presence.of unliquidated assets does 
not necessarily prove that these assets’ are capable 
of being liquidated. Unliquidated assets cannot be 
sufficient to discharge debts until the liqui- 
.deted and until those steps’ are taken, whether 
willingly or unwillingly by “the debtor, it cannot 
be said that, at the time whén the petition is put 
in praying for his insolvenéy;; he is-able to dis- 
charge his debts in the ordinary sense of. the term, 
"namely that he is able to pay them off- by making 
legal tender of the sum demanded. The fact that 
he might pay them off if a purchaser was avail- 
able and ifhe had time given to convert his 
ase 5 into cash does not affect the question whether 
at the time of the presentation of the petition and 
“up tothe: time when this: point arises for decision 
he is or is not able to pay his debts: Hence 
‘although he has assets which if liquidated’ would 
provide sufficieht money to discharge his debts, yet 
if he has no liquidated: assets with which to pa hig 
< debts at present, he’ must be held not to be able to 
- pay his debts and hence liable to adjudication 
as an insolvent. The mere fact that the “ value ' 
‘of the immovable property owned by the debtor is 
in excess of his liabilities is not sufficient to prove 


are 


“his ability to pay his- debts regardless of all other 


considerations. A person- may own very valuable 


, properties but they may not be marketable at all 


or there may be 


mo prospect of any purchaser 
forthcomin, 


to buy them within a reasonable time 


even thongh the owner has made and is willing to 
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make every possible effort to raise money on them 
to mest hia Liabilities, It will beidle to contend 
in such casee, that the mere fact that the debtor 
owns valuable properties is per 46 sufficient to 
justify a finding that he is “able to pay his 
debts.” What hehas to show in each particular 
case is whether he possessessuch realizable assets, 
as can within a reasonabletime be made available 
to meet all his liabilities. Where it is obvious 
that the assets realizable at the instance of the 
creditors are much less than the debts due to them, 
and there is no reasonable prospect of the debtor 
paying them by voluntary alienation of his land 
and the debts have been due for a considerable 
time: but no effort whatever has been made by 
the debtor to pay off the creditors nor has he any 
regent intention of paying them anything by 
iquidating any of his assets, it must be held that 
the dettor is “unable to pay his debts” and that 
no “other sufficient cause” has been shown under 
s. 25 of the Provincial Insolvency Act for the dis- 
missal of the creditors’ petition. [p. 494, col. 1.) 
The provisions of 8. 25 relate to the defence that 
the debtor may put up even though the petitioning 
creditor satisfies the conditions required by the 
Insolvency Act and therefore it cannot be said that 
his ability or inability to pay his debts is not 
a circumstance into which a Court may enter when 
once the act of insolvency has been proved. Jt is 
the duty of the Court to enter intothe matter and 
if sati that the debtor is able to pay his debts, 
mae dismiss the oreditors’ petition. “[p. 493, col. 
_ The “intent to defeat or delay the creditors”? 
is to be gathered from the consequences of the 
debtor's act, and if the transfer has the, effect of 
substantially reducing the area, which was available 
to the creditors for realizing their debts by tem- 
porary alienation, and if the transfer by itself is 
not enough to bring in sufficient money to dis- 
charge the existing liabilities, the tranafer must be 
deemed to have been made with intent to defeat 
and delay creditors although the primary motive of 
the debtor in effecting the transfer might be 
different, [p. 494, col. 2} ' 


OR. from the order of the Additional 
District Judge, Lyallpur Division at Jhang, 
dated May 28, 1937. 


Order of Reference 


“Tek Chand, J.—This petition for revi- 
sion raises questions of law of considerable 
importance on which there appears to be a 
serious divergence of judicial opinion, The 
petitioners, who sre four of the creditors of 
the respondent and to whom a sum of 
Re. 10,537 has been found to be due, applied 
for his adjudication as insolvent, alleging 
that he had transferred a part of his pro- 
perty with intent to defeat and delay the 
creditors and that he was unable to pay his 
debts. The respondent isa member of ‘a 
notified agricultural tribe of Jhang District 
and owns a Considerable area of agricultural 
land. He resisted the application on the 
two-fold ground that he had ‘not committed 

any ‘act of insolvency” as defined ïn e, 6, 
Provincial Insolvency Act, and that ke was 
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“able to pay his debts.” The Insolvency 
Judge upheld both these contentions and 
diemissed the application. On appeal the 
learned District Judge disagreed with the 
finding on the first point and found that 
the respondent had committed an act of 
insolvency. He held, however, that the 
respondent cwred a considerable area of: 
agricultural land which was worth about 
Ra. 42,000 and that therefore he was able to 
pay his debts “if he co desires.” He ac 
cordingly dismiesed the appeal. The 
creditors have come in ‘revieion and it" is ` 
contended on their‘behalf that on the facts 
as found by the learned District Judge, he 
has erred in luw in dismissing the applica- 
tion for the adjudication of the respondent 
as insolvent. The first contention raised is 
that where the creditors of a debtor apply 
for his adjudication s&s insolvent and 
successfully prove that Le has committed, 
an actof insolvency and that Ks. 500 or. 
more is due to the petitioning creditors, the 
Insolvency Court has no jurisdicticn to 
decide whether such debtor owns sufficient 
property to pay his creditors. In this cone 
nection reliance is placed cn a Single 
Bench decision of Skemp, J. reported in 
Harbans Singh v. Kahla Singh (1) wh ch 
certainly tupporis the contenticn of tbe 
learned (Counsel for the petitioners. As at 
present advised, I venture to think that the 
broad proposilion laid down in this decision 
is nct correct. It appears that the a'ten- 
tion of the Jearmed Judge was not drawn 
to s. 25, Insolvency Act, where it is laid 
down that a creditor's application shall be 
dismissed if the Oourt is satisfied by the 
debtor that he is able to pay his debts. 
The onus of proving this no doubt lies 
upon the debtor, but if he ' alleges that he is 
able to pay his debts and attempts to prove 
this allegation, the Court is bound to go into 
this matter. | 

It is next contended that the debtor in 
this case being 8 member of an agricultural 
tribe, the mere fact that the value of the 
land cwned by him exceeds his total 
liabilities is no criterion of his “ability to 


-pay his debts," as according to-the provi- 


sions of the Punjab Alienation of Land 
Act, such land cannot be sold in execution 
of decrees, and under the recent relief of 
indebtedness legislation, a large part of 
his land cannot be made available even for 
temporary alienation. It is also pointed 
out that whatever the valueof the respone 
dent's land might be, he isnot possessed 


t AI B 1987 Lah, 618; 173 Ind, Oas, 918; 39 P 
L E 992; 10RL 497. i 
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of liquid assets, sufficient to pay even a 
fraction of his debts, as is clear (inter alia) 
from the fact that he has not yet dise 
charged any of the decrees which have 
been outstanding against him for years and 
which were payable in easy instalments. 
It is therefore argued that he must be held 
to be “unable to pay his debts.” In support 
of these arguments, the petitioner's Oounsel 
telies upon a Single Bench decision of 
Dalip Singh, J. in Karm Bakhsh v. Gaja 
Dhari (2) and the leading judgment of 
Rankin, GO, J. in Pratapmal v. Chuni Lal 
Jahuri (3) in which it was laid down that 

“although a debtor may have assets, which if 
liquidated. would provide sufficient money to dis- 
charge his debts, yet if he has no liquid assets where- 
with to pay his debts at present, he mast be held not 
to be able to pay his debta (within the corresponding 
provision of the Presidency Towns Insolvency Act) 
be ag to resist a creditors’ petition for adjudica- 
10n. 

The respondent's Oounsel' on the other 
hand, relies on Dad Khan v. Chandi Ram, 
89 Ind. Oas. 585 (4), Moti Ram Prem Chand 
v. Kewal Ram Dharam Chand, 105 Ind. Oas. 
569 (5)at p. 575, Kashmira Singh v, Badar 
Din, 120 Ind. Cas. 173 (6) and Allah Ditta 
v. Dewa Singh (7) which are all Single 
Bench decisions of this Oourt, in which it 
has been held that in determining whether 
a debtor of an agricultural tribe is able 
to pay his debts within the meaning of the 
insolvency law his land cannot be excluded 
from consideration. It is not easy to 
reconcile the various decisions cited above, 
and in any case, itis a matter for considera- 
tion, whether the view taken in the cases 
cited for the respondents still holds good, hav- 
ing regard to the recent indebtedness relief 
legislation. The questions raised are of 
great importance and are frequently arising 
and I think, they should be authoritatively 
decided by a larger Bench. I accordinly 
refer the case to a Division Bench. The 
papera. will be laid before the Hon'ble Ohiet 

ustice for constituting a Bench to hear this 
case at an early date. 


Mr. Inder Dev, for the Petitioners. 
Mr. Muhammad Amin, for the Respon- 
dent, 
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Order of Division Bench. 

Dallp Singh, J.—The facis of this case 
are given in the referring order, dated 
Maroh 10, 1938. The question involved in 
the reference was the proper interpretation 
of the term “able to pay his debts” in s. 25, 
Insolvency Act, This question has been 
answered in Pratapmal v. Chuni Lal Jahuri 
(3) andin'a Single Bench roling of this 
Court, Karm Bakhsh v. Gaja Dhari (2) in 
which the term was interpreted as meane 
ing that adebtor is not able to pay his 
debts, although he has assets which, if 
liquidated, would provide sufficient money 
t> discharge his debts, yet if he hag no liqui- 
dated assets with which to pay his debte at 
Present he must be held not to be able to 
pay his debts and therefore liable to 
a ljudication asan insolvent. On the other 
hand, in four Single Beach cases of this 
Oourt, Dad Khan v. Chandi Ram, 89 fnd. 
Cas. 585 (4), Moti Ram Prem Chand v. 
Kawal Ram Dharam Chand, 105 Ind. Oas. 
589 5), Kashmira Singh v. Badar Din, 120 
Ind. Oas. 173 (6) and Allah Ditta v. Dewa 
Singh (7; in the case of debtors’ petitions 
to be declared insolvents, it was held that 
such a petition was bad if it was shown that 
the debtor had property which, if liquidated, 
would be sufficient to pay his debts. Ido 
not think that itis necessary to consider 
the correctness or otherwise of these deci- 
sions for the simple reason that these are all 
decisions in debtors’ petitions to be declared 
insolvents and the criterion for determining 
whether a debtor is able to pay his debts or 
not in such a case may be different from the 
criterion whather the debtor is able to pay 
his debts or not in a creditor's petition. I 
express therefore no opini~n one way or the 
other on this point. 

Itis suficient to say that I can see no 
reason why in a creditor's petition it should 
be held that a debtor is “able to pay his 
debts” because he has unliquidated assets 
which, if liquidated, would provide sufficient 
money to discharge his debts. In the 
first place, the mere presence of unliqui- 
dated assets does not necessarily prove that 
these assets are capable of being liquidated. 
For instance, in the case of land, asin the 
present case, there may be land whose 
market value is greater than the debts, but 
it may well be a question of fact that there 
is no purchaser available and hence, though 
the market value of the land may be greater 
than the debts, the land may not be at all 
convertible into liquid assets capable of 
discharging the debts, But, apart from this 
alogether, it appears to me that, at any 
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rate, unliquidated’ assets’ cannot: be sufficient 
to-dischargé’ debts until they arè liquidated 
and: until’ those’ steps are-taken, whether 
willingly or unwillingly’ by the debtor, it’ 
cannot’ be said that, at the: timie-when the’ 
petitionis‘put in praying‘ for his insolvency,- 
he' is able to-discharge his debts- in the’ 
ordinary sense: of the term, namely‘that he 
is able’ to' pay them off by making legal. 
tender of the sum demadded. The fact 
that he might pay them offif'a purchaser 
was ‘available’ and’ if’ he’ bad: time given 
to corivert his assets into cash does: not 
appear to-me'to affect the questicn whether’ 
at' the time of: the presentation of the 
petition end up to the time when this’ point 
arises for decision he is’ or is not able to: 
pay his debts. ‘From this point of, view 
therefore it- appears to me that, at any 
rate, in a creditor's petition the' debtor is 
‘unable to pay his debts,” if he has no 
sufficient liqnid assets to discharge the 
same. It isa totally differént question’ that 
in certain circumstances: and under proper’ 
conditions: the Court might view with 
sympathy a request by the debtor to have: 
tite to discharge the- debts by liquidating 
His aseéts‘or not. The Oourt might, further, 
in a proper case, dismiss the’ petition as 
being unwarranted: by the circumstances, 
But none of these considerations: can apply 
to the case of man whose, Or unsel very’ 
frankly conceded on his-behalfthat he: was’ 
unwilling to pay his! debts and who claimed? 
that this- Court- should’ hold that’ he was 
“able to pay his’ debts’ because’ he Had’ 
unliquidated’ assets: suffiztient to dischargé: 
the debts-if liquidated. < : 

I would therefore hold that,-so far as 
this point is concerned, the learned’ District 
Judge was pie! in holding that the 
debtor could not be declared an insclvent. 
I-have only to add that the: ruling referred 
to- by the - petitioners’ Counsel : and‘in the 
feferring order in- Harbans Singh v Kakla 
Singh (1) appears to have overlooked: the 
Provisionsof's, 25; Insdlvency:Act: and ‘only: 
to have considered what the petitioning 
creditor’ ought! to have proved in order to 
have hia petition: forinsolvency entertained, 
The provisions! cf st 25, however; relate to 
the defence that the debtor-may put up 
even. though the petitioning:creditor‘satiaties! 
the conditions required by the Insolvency' 
Act and‘ therefore it-cannot be gsaid'that 
his- ability or inability to pay his debts 
is not æ circumstance into which a Oourt 
may--enter when once the aot of insolvency 
has ‘Keen: prived, ‘The’ nly- otter! point 
leftito- be- decided isthe question whether: 


BEAGWANIDAS'Y; MOHAMMAD NAWAZ SHAH: (LAHi)e 


85:00 


the learried: District Judge- was right in” 
holding that the debtor had committed.“an 
act: of' insolvency.’ It appears that thei 
debtor bad parted’ with 414 kanals:7 marlas: 
of land: out: of a-total: unencumbered pro-' 
perty of. 1211 kanals10'marlas in-order to 
gave: the property of his brothér’ which! 
otherwise was to be farmed’ out toisomebody 
yho had’ stood surety for the: debt:of his? 
rother.. The learned: District Judge held: 
that; im the: ciroumstances of this-case, the} 
transfer was “an-act of insolvency” within! 
the meaning of's. 6 (6), Insolvency: Acte: 
The point does: not’ appear to bave been 
raised' at all before the learned: :Single. 
Judge at the. time of the’ referring’ordér, 
It ig. essentially a question. of fact; 
and, ordinarily) speakiog, tae: decision: 
of tHe’ learned’ District Judge’ in the-case! 
would’ be final; but even! without this; on; 
examining the facts of the case, it would” 
appear: that: the evidence on the record 
would show‘that, so far as the creditors are; 
concerned, all they, can get is.the lease: of, 
certain land and. the value of this lease: 
would be insufficient to discharge: the-total. 
debts of the debtor., To have: such pros. 
perty further reduced. by nearly. ove-fourthy, 
would obviously. tend to defeat and. delay, 
his creditors, and I think the Jaw should. 
imply an.intent to defeat and delay, though: 
this may not: have been. the primary motive 
ef the debtor in effact.ng.this tfangfer, I, 
would therefore accept this petition and. 
hold: that the’ debtor. should be adjudicated, 
an insolvent. The. respondeut.will pay the 
petitioner's. costs’ throughout, The. case, 
will go back to-the Insolvency . Court at 
Jhang; for taking futher proceedings, 
according to law. aan NG . 


Tek Chand, J.—I agree:in the conclu- 
sion reached by my learned brother that- 
this `` petition must. be accepted. and. the 
respondent adjudicated. insolvent,. On 
behalf of the petitioners two; contentions, 
are raised before us. . Firstly, ib 
is urged ihat where- tHe’ petitioning 
creditors successfully, prove’ that Ras 500-or 
more is due tothem and that the debtor 
has committed an ‘act of insolvency’ as 
defined: in s? 6 oft tHe! Act, the requiréments, 
of 8. 9-arefulfilled.and the.nsolvency Oourt’ 
must adjudicate thor; debtors an insolvent 
forthwith? and it- has no: jurisdiction to 
enquite-as-to-wkether the debtor is‘able 
to pay his debts. ` In support of. this con- 
tention, reliance is placed ‘upon: a- Single 
Bench: decision:.of this: Oourt;, reported in 
Harbans Singh v. Kahla Singh (1). . With 


F 
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great respect, I am unable to accept this 
decision as laying down the law correctly. 
It apparently proceeded upon the assum- 
‘tion that s. '9 is the only section in the 
Act governing -a creditor's application 
for adjudication of the debtor as insolvent, 
and it entirely overlooked s. 25 of the Act. 
Section 9, however, lays down the condi- 
tions on which a creditor is entitled to 
present an ‘insolvency petition -against a 
debtor; while.s.'25 enumerates the: ‘defences 
‘that the debtor may -put forward ‘and on 
-proof of which he “may ‘successfully resist 
“the petition and ask ‘for its dismissal. That ` 
-section expressly provides ‘that the credie 
tor's petition shall be dismissed ‘if the 
debtor satisfies the Oourt (inter alia) that 
he is “able to pay his debts,” or that for 
“any other sufficient cause” no order ought 
to be made on the petition. The onus to 
prove this, of couse, lies upon ' the ‘debtor; 
but if he ‘alleges ‘that he is able to pay 
his debts, the Oourt is bound to enquire 
into the ‘matter and, if eatisfied of his 
ability to do so, it must dismiss the petition. 
To this connection, reference may be made 
to Murli v. Sohon Lal Bansi Lal (8) and 
“Maung Po Sai v. Bank of Chettinad, Lid. 
(9) where the proposition accepted in 
Harbans Singh: v. Kahla Singh (1); was 
put forward -but rejected. Ths provisions 
of the Act are explicit, and the respondent 
is clearly entitled to show ‘that he -i 
““able to pay his debts.” This contention 
of the learned Qounsel ‘for the ‘petitioners 
is, therefore, without force and must be 
overruled, 

His second contention is ‘that on -the 
facts found: the respondent must be held to 
have failed to'.prove that he ‘is “able to 
-pay his debts)” and the lower Oourt has 
erred in ‘law in coming : to ‘the -contrary 
conclusion, It ig «common ‘ground, that 
“the onus to prove ‘that the respondent is 
“able -to pay, his debts” lies -on him; and 
the question is whether he-has succeeded in 
‘discharging it. The facts‘found or admite 
‘ted by the parties are: (a) that-the respon- 
dent owes debts, amounting to Rs. 18,691 
which ‘have been: outstanding ‘for years 
against him: decrees ‘have been obtained 
“on -some of these debts, -payable -in easy 
‘instalments, but the 1espondent has ‘not 
Paid’ ‘anything substantial towards them; 
“(b) ‘that ‘he is not possessed of any liquid 
assets with which to pay these debts; (e) 


(8) A IR 1930’ Lab. 855; 127- Ind. Oas. 360; Ind. 
EMi (1930) Lah. 858. 

hi (BYAT 1936 Rang. 26; 160 Ind. Oas. 109; 13 R 
714,8 R Rang, 340. 
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‘that he owns - -agficultural “land, the value 
of which has been “found by ‘tthe lower 
‘Appellate Court to be more than twice 
the aggregate amount of his liabilities; (d) 
hat the respondent, being a statutory 
agriculturist, cannot be compelled to sell 
this land. for payment of .his debts, There- 
fore, unless he voluntarily sells or mort- 
gages jit to angther agriculturist, all that 
„his, creditors can do i is to have a temporary 
alienation, for a Period ‘hot exceeding 20 
years, of ‘such , portion of it as'is left after 
„Botting apart a sufficient area -for the 
‘“maintenances of himself and his family: 
itis conceded that the amount for which 
such temporary alienation can he made, 
-will be much less.than the debts due and 
9 that the respondent has made no attempt 

atevér to voluntarily raise money on 
„this land for paying off his creditors nor 
is Le willing to do so now. On these 
facts, ‘have no doubt that it must be held 
that te has not proved that he is ‘able to 
-pay his.debts.” There has been some contro- 
versy before us as to the exact meaning of 
the ex pression “the debt‘r is able to pay 
“his debts” as used ins. 25. The petitioner's 
‘learned Oounsel has contended that this 
means that *he-has no liquid assets wheres 
with to pay his debts at present” and 
in support of this contention he has refer 
Ted to certain observations in the judgment 


is of Runkin, O. J. in Pratapmal v. Chuni 
“Lal Jahurt (3) which - was a case under 


he c.rresponding provision of the Presi- 
dency Towns Insolvency Act which is in 
‘with 8. 25, Provincial 
"But with great deference, 
I venture to think that’ this goes much 
further, than the section. Neither s. 13 (4), 
‘Presidency Towns Insolvency Act, nor 
B.. 25.0f Act V of 1920 contains the worda 
“at present” and there is nothing in the 
context to justify their being imported in 
it so as to hold that whatever be the 
sextent -of ho marketable assets of the 
-debtor if he is unable to meet all his liabi- 
‘lities forthwith by “making legal tender" 
.of-the total amount .due, he is liable to be 
tadjudicated insolvent. “This would lead to 
startling consequences which if I may say 
+s0.with respect are not warranted by the 
statute. ,AS pointediout by Mukherjee, J. 
sin Samiruddin v. Kadar Moyee Dassi, 7 Ind. 
tOas. 691.(10) 
““although a debtor may not be able to satisfy 
‘the Oourt that he is then and there able to pay 
-his debts, yet he may be able to satisfy the Court 


(10) 7 Ind. Gas.-691;120 L J 44515 0 W N 
1944, ka ah 5 
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‘that there is a reasonable prospect of his being 
able to make such payment.” 
the Court will dismiss the creditor's petition 
for adjudging him an insolvent. Atthe same 
time J am unable to accept the contention 
put forward by the respondent's Counsel 
and accepted by the lower OUourt that the 
mere fact that the “value” of the immov- 
able property owned by the debtor is in 
excess of bis liabilities is sufficient to prove 
his ability to pay his debts regardless of 
all other considerations. A person may own 
very valuable properties but they may not 
be marketable at all or there may be no 
prospect of any purchaser forthcoming to 
buy them within a reasonable time even 
‘though the owner bas made and is willing 
to make every possible effort to raise money 
on them to meet his liabilities. It will be 
idle to contend in such cases, that the mere 
fact that the debtcr owns valuable pro- 
-perties is per se sufficient to justify a fird- 
ing that he is “able to pay his debts.” What 
be has toshow in each particular case is 
whether ‘he possesses such realizable assets, 
as can within a reasonable time be made 
available to meet all his liabilities. In the 
case before us, it is obvious that the assets 
realizable at the instance of the creditors 
are much Jess than the debts due to them, 
- and there is no reasonable prospect of the 
debtor paying them by voluntary alienation 
of his Jana. The debts have been due for a 
considerable time; tLe insolvency petition 
“has been pending since October 25, 1935; 

but no effort whatever has been made by 
the respondent to pay off the creditors. 
Indeed, Counsel frankly stated that the 
respondent has no present intention of pay- 
ing them anything by Jiquidating any of his 
assets. In the circumstances, it is obvious 
that the respondent is “unable to pay his 
debts” and that no “other sufficient cause” 
has been shown under 8. 25 of the Act for 
the dismissal of the creditors” petition, 


Before concluding this part of the case, it 
may be- mentioned, that the respondent's 
Counsel relied upon Dad Khan v. Chandi 
Ram, 89 Ind. Oas. 565 (4), Moti Ram Prem 
Chand v. Kewal Ram Dharam Chand, 
105 Ind. Cas. 569 (5) at p. 575, Kashmira 
Singh v. Badar Din, 120 Ind. Oas. 173 (6) 
and Allah Ditta v. Dewa Singh (7). These 
cases ate, however, all distinguishable and 
it is not necessary to discuss them in detail. 
_ They all arose out of debtor’s petitions for 
adjudication as insolvent, and the criteria 
for determining the question in such peti- 
.. tions 
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are different. It may be stated, 
however, that the view taken therein isin ` 
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accord with the rulings of the other High 
Oourts: see Baldeo Das v. Sukhdeo Das 
(11), Thayarammal v. Balusami Chetty (12) 
at p. 396 and, Ram Deo v. Preeiam Singh 
(13), Where the debtor himself is the 
petitioner and is invoking the jurisdiction 
of the Court on the ground that he is 
“unable to pay his debte,” he must make 
out a prima facie case that his liabilities 
exceed his assets and that he has made 
every effort to liquidate them but has not 
been able to raise the requisite funds. If, 
therefore, he possesses agricultural land or 
other rights in immovable properly, which 
he can sell, and which, if sold, would bring 
in sufficient money to pay off the creditors, 
but he does not’wish todo so, it cannot be 
said that he is “unable to pay his debts.” 
It is, however, not necessary to pursue the 
matter further in this case, 

At the close of his argument beforeus, 
Tespendent’s Counsel raised another point, 
which he had not urged at the hearing 
before the Single Bench. He contended 
that the lower Appellate Court was in error 
in h-lding that in making the transfer in 
favour of the mortgage bank, the respondent 
had committed an “act of insolvency” with- 


‘in’ the meaning of s. 6 (b), Provincial Ineol- 


vency Act, It was admitted that out of a 
total of 1,211 kanals 10 marals of unen- 
cumbered land, the debtor had mortgaged 
414 kanals 7 marlas to the bank withi 

three months of the petition, but it was 
contended that this was not done with the 
“intent to defeat or delay the creditors.” 
The intent however is to be gathered from 
the consequences of his act, and it is obvious 
that the transfer had the effect of substan-’ 
tially reducing the area, which was avail- 
ble to the creditors for realizing their debts 
by temporary alienation, and which itself 
‘was not enough to bring in sufficient money 


_to discharge his existing liabilities. It may 


be, that the primary motive of the respon- 
dent in effecting the tranafer was different, . 
but that is immaterial, I hold that “the 
petitioning creditors have fulfilled the con- 
ditions laid down in s. 9, and the respon- 
dent has failed to make outa case for the 
dismissal of the petition under s. 25. For 
these reasons, I agree that this petition 
must be accepted and the respondent ad- 
judicated insolvent. The petitioner will get 


‘his costs in all Courts. The case will be 


(11) 19 A 123; A W N 1896, 197. 2 
R 1928 Mad, 394 at p. 398; 108 Ind. Cas 
208; (1928) M W N 63. 
B 1936 Rang. 108; 161 Ind. Cas, 588;8 R 
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returned to the Insolvency Judge for taking 
further proceediogs in accordance with law. 
D, Petition accepted, 


BOMBAY HIGH COURT 
Second Appeal No. 400 of 1936 
February 27, 1939 
Wassocopzw, J. 
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4 versus 
SEORETARY or STATE—Deranpant— 
RESPONDENT 

Bombay Land Revenue Oode (Act V of 1879), 
as. 65, 48, 213, 214—Code to be strictly construed— 
Determination of purpose to which building is put 
by farmer—Its character and amount spent, if mate- 
rial—Proprietor of land building godowns and 
using them for storing grass cut from his own land 
for selling tt subsequent y—If liable to non-agricul- 
tural assessment when his original intention was to 
use it for non-agricultural purpose—Rules framed 
under ss. 313 and 214, r. 91—" Any holding... . so... 
assessed ", meaning of. 

The Bom, Land Revenue Code not only imposes 
a pecuni burden on the subject, but restricts the 
use and enjoyment of his property. Such a statute 
must always be regarded as subject to the rale of 
strict construction. The proprietor is, therefore, en- 
titled t> ask the Court to construe it in his favour. 
{p, 497, col. 1.] 

The character of the building or the amount of 
money spent upon its construction is immaterial in 
judging the purpose for whioh it is put eventually 
by the farmer. Pisia] 

The use of the words “ farm-buildings, wells or 
tanks” ing. 65, Bom, Land Revenue Code does not 
exhaust but illustrates the kind of improvements 
intended by the Legaislature to entitle the owner 
to the benefit of lesser assessment. The phrase 
“make any other improvements thereon for the 
better cultivation of the land" in a. 65 ought not 
to receive a marrow construction limited to some 
object directly connected’ with agricultural opera- 
tions or the act of production merely. Any im- 
provement which conduces to profitable husbandry 
and facilitates the marketing of agricultural pro- 
duce, would be included within the class of im- 
provements protected by s, 65. That would include 
the provision for store-houses made by an agricul- 
turist for the protection of his agricultural produce 
until it leaves his farm. rang as agri- 
cultural produce is cut, preasad, baled and stored 
in a godown with the object of eventually selling 
it when the market improves and it ia profitable 
to’ sell the produce, the construction of such a go- 
down which facilitates the object in question would 
be protected, The farmer produces his crops in 
order to sell the same and thus to provide the 
means to carry on further cultivation, that is, in 
other words, the business of framing or cultivation. 
Thus the use of the land being for agricultural 
purpose, its proprietor is not liable to non-agricul- 
tural assessment merely because he prov ioualy in- 
tended to uge it for non-agricultural purpose, as 
thə mere intention to use the property for non- 
agricultural purpose without its actually being so 
used will not enable the Gort. to alter the agricultu- 
ral assessment. Hoddell v. Parker (3), distinguish- 
ed. [p. 497, cel. 2] S Ng Aa 
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The expreasion “any holding which has been 
assessed " implies “legally assessed.” When there- 
fore the basis tor altered assessment fails, the levy 
ik altered aassssment would be illegal. [p. 498, col. 

S. A. from a decision of the District Judge, 
Thana, in Appeal No. 111 of 1934. 


Messrs. G. N. Thakorand K, V. Joshi, for 
the Appellant. 


Mr. B. G. Rao, Assistant Govt. Pleader, 
for the Respondent. 


Judgment.—This is a second appeal 
from a decision of the District Judge, 
of Thana. The question raised is whe» 
ther in view of the character of the 
construction of the two godowns on the 
plaintiff appellant's agricultural land in 
Bhilad, the latter has rendered himself 
liable for the payment of the full rates of 
non-agricultural assessment for the land on 
which they were erected, irrespective of the 
actual use to which trey were put by him, 
The plaintiff alleged that although at the 
time of building those godowns he intended 
to let them cut for strong grass to others, 
as, tbere was no demand for such godowns 
ever since he built them, he had stored 
in them his own grass cut from his own 
varkas fielde ir order eventually to export 
the same to the market for sale. It was 
expressly admitted that only the grass cut 
but by the plaintiff from his own fields has 
always been stored by him in those godowns, 
and both the Courts below have held that 
the grass sgo stored belonged to the plain- 
tiff and was not sold to any outsider. It 
seems that in 1921 the first godown was 
‘puilt- with the express permission of the 
Oolledior upon an application stating that 
the intended use was unconnected with 
agriculture. The second godown was built in 
1923, avowedly for the same purpose. Assess- 
ment was fixed at the maximum rates 
prevailing, namely Re. 60 per acre. In cone 
sequence of cértain representation of the 
plaintiff, and the latter's unwillingness to 
sign anagreementin favour of the Collector 
in regard to the levy of altered assessment, 
the Deputy Collector offered a reduced rate 
of Rs. 20 per acre. 


-Eventually in 1929, the plaintiff was diffi- 
dent of his position and refused to pass an 
agreement to the Collector according to the 
Rules and Standing Orders of Govt, The 
Collector notwithstanding that fact assessed 
the land by reference to its use, which he 
assumed was unconnected with agriculture. 
That assessment the plaintiff refused to pay, 
and he applied to the Collector in or about 


488 


the. year 1929 „to ,re-consider his -decision 
‘stating ‘that the sgodoyns! woro used “excla- 
sively by, him “for :agriculturdl"; mapah 
only “and that'leeser rates should” be leVied 
The plaintiff was Willing to pay Ra. 12 per 
acro- which was -somewnat ‘higher-than: ae 
agricultural asséadment (vide'Ex. 29). 
motice was:taken of that pe ete TN 
Therefore, the plaintiff filed:..this action 
against the Secretary of State for a declara- 


tion that the godowns’ hed “hot” een used 
for now KANG ia Purpose, and that 
‘consequently ‘the defendant was ‘not com- 


-petent to levy non-agricultural? assessment 
on the property. He also:prayed for a decla- 
‘ration that all orders.passed in the matter 
‘for enhancemént of assessment were-illegal, 
and ‘in the alternative, that the .defendant 
could at ‘the most levy assessment at the 
rate of Rs. 12 to'Rs. 18 per acre. ‘There 
was an additional ‘prayer for refund of 
‘the excess assessment recovered from him. 


Both the Oourts-*bélow have held ‘that . 


‘the two -godowns could -not be, described 
‘aB farm-buildings, ‘nor’ could: they: be 
«described a8 'an iu provement for the better 
“cultivaticn ‘of the land. The ‘learned 
District Judge took the view-tha'; although 
the godowns provided.proper facilities for 
storing the ‘produce derived from théplain- 
tiff’s | land, they were not exempt - under 
“8. 60, "Bom, | Land Revenue ‘Code,’ ' for 
“among the exempted bui!dings were thóse 
«which enabled the agriculturiat -to live on 
‘the ‘land, “and ‘to ‘keep his‘implements‘and 
cattle there!’ ‘and whic provided’ facilities 
for cultivating the ‘land,in ‘a proper way, 
‘and that the struetures-‘in *quéstion ' “were 
“not essential or ' necésgary to énable:: the 
agriculturist ‘to better ‘cultivate his lands. 
e therefore confirmed the decrée- ‘of -the 
trial Oourt ‘dismissing: the Plaintiff's sirit 
with costs. Against that decree the” Plaintif 
"has'appealed, - 
-It cannot be denied'that the basis of assess 
-ment of land ‘by Govt: -under the’ ‘Bom. 
‘Land Revenue Code, is the use to:whichtit 
is -put by‘the owner or occupant. -By efèct- 
ing the two godowns on agricultural ‘land, 
-the utility of the land” occupied ‘by the 
godowns for actual cultivation necessarily 
.eeased. Bat by mere cessation of-cultivation 
sit would not follow.that the land was put 
xto any other use: unconnected with agri- 
“Gulbure.. That would depend on-the question 
whether the cessation: .of cultivation was 
ithe -result .of its use:for-any.other,purpose. 
df it was so,the question,would be whether 
that altered use was ;,unconnected with 
-agriculture within the meaning, of:r. 80,in 
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Ohap. XIV, Land-Revenye: Rules, ° 
under ss. , 213 and, 214,:+,-Bom. 
Revenue Cada, and of the provisions 
of the Oode. What use is unco: 
with agriculture bas-to-be determ 
reference to 8, 65, Land Revenue 
That section says: ! 

“An occupant of ‘land assessed or'held for 

pose of agriculture is‘entitled by himself, his 
Pante, ts, or other lẹgalrepresentative: 
farm-buildin ings, - construct wells » or tanks, . 
any other improvements thereon for the betts 
tion of the d> or its -more -convenient ua 
purpose aforesaid. 

Öhviously; .'‘the ‘age of- -the ‘words 
buildings, wells or tanks", dc 
exhaust but’ illustrates’ : the `k 
improvements intended b the Leg 
to entitle the , owner the “be 
lesser, assessement: sLf. tie land ie 
any “use unconnected “with agri 
a. 48, of the Oode would conié into’op 
The “provisions of that.aection, which 
Govt., to alter’. the: assessment . 
follows: rn rr 
E-U The‘ lend’ “tévénoe’léviable on any la 
thé Provisions of this! Act shall-be-assessed; o 
‘deemed td have-beéh assessed; vas the case-may 
reference to the use di.the landa =t 0 

(a) forthe purpose of agriculture; 9 
< (b) for the purpose ofbuilding-and- `- -- ~” 
jagi fora Purpose other then agricudturé 


m ON Wiiste land Ka ki for Any p 
ane Tor ang ‘other purpose; the-assessment ‘f: 
the „provisions of this Act, upon such land “/ 
“withstanding that‘the term for which such ai 
“may have -been fixed ‘has not expired, be, 
tbe dlteréd and fixed at a different rate” 
‘authority, and subject to such-rules as the E 
‘Govt. ‘may prescribe in this behalf,” ., i 


ahe’ ‘determinative factor! ih: the ‘ 
-dltered.' assessment | -according’ ti 
-provigions.is the aligred use nto wł 
¿property is‘put, Immy opinion, 4] 
‘intention -to-use property for a pa 
“pur pose,’ without its ‘actual ‘use?for" t} 
-po8e,,w1ll. ‘not enable Govt. to a 
agricultural assessment, which I 
‘stand is the lowest atandard'of ass 
‘on Property: under-the ‘Land Revenu 
“It ,is.contendéd: on behalf “of Go 
“that the- assessment was altered u 
»plaintifi's:own -application-to the -efl 
T A oe he Was c 
„the. land, to a non-agiigultural 1 
andsecondly, that dhe admitted 


which :the:-godowns have been put 


cònpected with agriculture.as the £ 
do not.constitpie any ‘improvement 


better cultivation of the land. It.s 


methat that- argument:is -not -woll-f 


“Ef the term ~“‘farm-building’ in E 


used in ‘its “ordinary sense, it, 
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ink, absorb within its meaning many 
nds and classes of buildings such as 
ore-houses for implemente, - manure, seed 
ad farm produce. The godowns in ques*, 
on might fall underthe last description. 
though in point of outlay and stability 
le construction is more ambitious and 
kpensive then the-ordinary store-house to 
hich the poor and backward Indian 
armer is accustomed, the question is 
hether on that account alons the plaintif 
nould be penalized, There’ is authority of 
1i8 Court which emphasizes the principle 
hat the character ofthe building or the 
mount of money spent upon its construc- 
(on i8 immaterial in-judging the purpose 
xw which it is put eventually by the farmer. 
‘here the Court allowed wide intérpretation 
ò the term ‘agriculture’ as used’in s. 48; 
so Bhau Mahadu v. Vithal. Dattatraya (L). 
n that conaection the following observa- 
ions appear in the judgment of Norman 
Tacleod, O. J. ip. 612*): 7> NA. 

“The only ground on whichthe judgment can be 
apported would be that this building’ “was of such a 
ubstantial character that ıt was far too’ good to be 
sed for agricultural purposes, But that 18 ‘not -the 
‘uestion, Lf 1t 18 pat up for agricultural purposds, 
BADEN ay matter how much the’ builder had-apemt on 


Heaton, J. (as he then was) has also ob- 
served as follows (pp. G13, 6144) 6 t 
- “It ia not shown in the judgments, it is not even 
uggested, that this substantial atructuie which the 
lefendant put up was put up not in ordèėr `“ that he 
aight live there and conduct his ‘agricaltural’ work 
rom there, but for some other purpose of profit.” ne 

It is too late in the day .to’ suggest that 
y sirongor substantial store-house or a 
godown is uanegessary for facilitating 
tarm operations” and `ihe protection of 
agricultural produce, and L think the 
juggestion that, apart from ‘the vse, the 
substantial character ‘of those godowns 
alters their character as farm buildings is 
unreasonable. The test applied’ by the 
Odurts- below in’ jiidgifig “the ‘caaracter of 
the buildings is tae direct and immediate 
effect of thetuse. of those bundings ` on 
actual cultivation or tarm operations apart 
from their potential or. ultimate value.to 
the farmerin the cultivation of his land. 
The Land Revenue Vode not only, imposes 

& Pecuniary burden. .on ihe sudjech: but 
restricts the usa and: enjoyment of his 
proparty. Such statute must always be 
Tegarded as suoject to tne rule of . strics 


construction. ‘Pae proprietor is, therefore, - 


~ (1) 44 B 603; 57 Ind, Cas, 549; AL R 1920, Bom 
dis; 24 Bom. LR 793° id 
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entitled to ask the Court to construe it id 
his favour. If cultivation merely implies 
plonghing, sowing, tilling and reaping; 
without more, it mgit be said that any 
improvement directly connected with those 
acts alone is permitted by the statate, I 
find from Anderson's Land Revenue Rules 
that diary farming hag been allowed by 
Govt. to be regarded as part of agricultural 
use of land, and so also cune crushing and 
çul boiling : see pp. 73 and 79, 1921 Edn., 
printed under Uovt. Kesolution. That 
view follows the language of r. 60 in 
Ohap. XIV of the Land Revenue Rules of 
1921, It says: 

“Where unalienated land assessed or held for 
purpen of agriculture only ia subsequently usad 
or any purpose unconnected with agriculture, the 
‘assessment upon the land so used shall... ..be altered 
under sub-s, (2)of 8,48 and such alteration shall be 
made by the Collector in accordance with the follow- 
ing rules,” 

‘ne words “used for any purpose uncon- 
nected with agriculture” are significant 
and indicate the intention of Govt, In my 
opinion, the phrase “make any Other im 
‘provements thereon for the better cultic 
vation of the land” in s. 65 ought not to 
receive anarrow construction limited to 
some’ object directly connected with agri- 
-ultural operations or the act of production 
merely. Any improvement which condaces 

-to profitable husbandry and facilitates the 
marketing of agricultural produce would, 
in my opinion, be included within the class 
„of improvements protected by s. 63. That 
would include the provision for store-houses 
made by" at’ agriculturist for the protection 
of his agricultural produce until it leaves his 
farm. Lhus,if grass a3 agricultural pro- 
duce is-cut; pressed, baled and stored in a 
-godown with” the object of eventually 
felling it when the market improves and 
it is prodtable to sell the produce, the 
construction of sach a godown which 
: facilitates the object in question would be 
“protected. The farmer produces his crops 
in order to sell the same and thus to provide 
. the means to carry on further cultivation, 
that is, in other words, the business of 
farming or cultivation. I was referred to 
. the case in Hoddell v. Parker (2), decided 
by reference to the provisions of a 9, 
pubes. (1), Locomotives Act, 1893. That 
case is- clearly distinguishable on the 
facts. There 8 threshing engine was let out 
on hire by the appellants to a farmer to 
thresh wheat and to haul the wheat, when 
threshed, in trucks toa mill to be ground. 

(2) (1910) 2 K B 323; 79 LJ KB 759; 103 L T, 

_ 43; Tra P 315; 8 L G R 690, 
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There was no evidence as to whether it was 
to-be returncd to the farm when ground. 
The trucks were the rroperty of the owners 
of the threshing engine, and it was held 
that the engine, when being used for haul- 
ing the wheat to the mill, was not being 
used for an agricultural purpose. Here 
the facts are entirely different. The act 

of cutting and removal of the grass to a 
safe place inthe farm itself must be re- 
garded as necessary and innocent, being 
part of farmoperations. That safe place 
is provided by the godowns in question 
erected on:the farm. If the erection of 
those godowns is the gravamen of the 
charge, the plaintiff must-be acquitted of 
the charge on the facts stated and admitted, 
The basis upon which the altered assegs- 
ment has been levied fails, for nothwith- 
standing the original intention to subject 
the propety to non-agricultural use, it has 
never been so used. 

The other argument urged on behalf of 
Govt, is that inasmuch as the plaintiff 
has accepted the legality of the altered 
assessment he cannot, by mere proof that he 
has not actually used the property according 
to his original intention, claim reduced rate 
of: assessment, That argument, as I have 
pointed out above, is not in accordance 
with the principle governing the imposition 
of altered assessment, My attention has 
been directed tor, 91 of the Land Revenue 
Rules to the following effect : 

-“When any holding, which has been asseesed or of 
which the assesement has been altered for any non- 
agricultural use is used for agriculture only, the 
Collector may, on the application of the holder, re- 
move the non-agricultural assessment and impose 
eithertheold agricultural assessment, if any, and if 
the settlement period has not expired; or may im- 
pose in other cases a new agricultural assessment 


equivalent to that imposed on other similar agricul- 
tural lands in the vicinity. = -- 


-It is difficult to say what act amounts 
to ‘assessing’ land.- The mere fixing of 
assessment rightly or wrongly if it implies 
assessing land, r. 91 might come into oper 
ration, and 1 think the plaintiff would have 
then to proceed under that rule as a matter 
of formality. But, I think, that the expres 
Bon “any holding which has been assessed” 
implies “legally assessed.” When therefore 
the basis for altered assessment fails, the 
levy of altered asseesment- would be illegal. 


The plaintiff is therefore granted a declara- - 


tico that he has not used the godowns in 
question for any- purpose other - than agri= 
culture, and that so long as they are not so 
used, the land is not liable to altered 
assessment under the provisions of the 
Code at a different rate by such authority 
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as prescribed ins 48. The plaintiff is-also, 
allowed the consequential relief prayéd- 
for. Accordingly, this appeal is allowed, 
and the lower Courts’ decrees are set aside, 
with costs throughout, ms 

8, Appeal allowed. - - 
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PATNA HIGH COURT 
Appeal No. 186 of 1938 
August 9, 1939 
RowLAND AND CHATTARJI, JJ. `° 
RAM RANBIJAYA PRASAD BINGH 
— APPELLANT 
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versus 

MADHO TURHA AND oraers—RasronDRnts 

Appeal—Abatement — Setting aside of—Held, 
sufficient cause was shown for setting aside abaté- 
ment—Oivil Procedure Code (Act V o 1808), 
0. XXII, r. 11, O0. XLIII, r. 1 (k)—Order refus: 
ing to set aside abatement of appeal—Whether ap- 
pealable, ‘ 

The critical question in deciding whether an 
abatement should be set aside is whether suficient 
cause has been shown and that i5 a matter’ for 
decision on the facts ofeach case No hard and 
fast rule can be laid’ down as .to what constitutes 
sufficient cause. : $ 

An application for setting aside the abatement of 
the appeal was made ‘by the appellant on. the 
ground that his law agent who was in charge of 
the appeal was neither living inthe village nor had 
any touch withthe village where the deceased res- 
pondent lived and that he came to know of the 
mah = respondent only after several months from 

eath : 


Held, that sufficient cause was 
setting aside the abatement, “© ~ . 
An appedl lies-against an order refusing to set 
aside an abatement of an appeal. 174 Ind, Oas, 40 
(1) and 85 Ind. Oas. 1010 (2), followed. . ee 


' A, from the original order of the ‘Addie 
tional District Judge, Shahabad, dated 
April 6, 1932. 


- Messrs, S. M. Mullick and B. P. 
for the Appellant: - 


Messrs. A. D. N, Sinha and M. Azizullah, 
for the Respondent. cate 

Chatterji, J.—This is an appeal against 
an order refusing to set aside an abatement 
of an appeal. . There were 24 defendants 
in the suit, all residents of the same village, 
and they were also the respondents in the 
lower Appellate Court, Respondent No, 2] 
died on May 7, 1937, after notices of. the 
appeal were duly served. On September 6, 
1937, respondent No. 16 filed a petition 
stating that the appeal abated as respon- 
dent No, 21 died more than three months 
ago. On September.13, 1937, the: appellant 
made an application for -substitution of 
respondent No, 20 in the place of the 


made ‘out for 
> opt k 


Sinha, 
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deceased respondent. On the following day, 
however, respondent No. 18 intimated to the 
Court that the deceased respondent had 
left a son and two nephews who were 
rot on thérecord. ‘The matter was put up 
on the next day when the Ocurt recorded 
an order that the appeal abated. There- 
after, on October 1, 1937, the appellant made 
an application for setting aside the abate- 
ment. The appellant is the Maharaja of 
Dumraon. The ground for setting aside the 
abatement was that the conduct of the 
appeal was in the hands of his law agent 
who lived at Asrah for the purpose and 
he came to know of the death of respond- 
ent No. 21 cnly when the petition was 
filed on September 6, 1937, by respondent 
No. 16. At the hearing the law agent 
gave evidence in support of the application. 
No evidence was adduced on behalf of the 
respondents. The learned District Judge 
has beld ‘that no sufficient case was made 
out for setting aside the abatement. He 
remarks ‘that the deceased respondent 
being resident of a village where the ap- 
pellant’s patwari and tehstidar live, it was 
possible fcr him, if he was diligent, to 
keep himself informed of the death of 
respondent No. 21. 

A preliminary objection is taken to the 
maintainability of the appeal. It is con- 
tended that O. XLII, r. 1 (k) which 
provides for an appeal against an order 
refusing to eet aside an abatement by its 
terms applies only to suits and not to 
appeals. However looking to the provisions 
of O. XXII,r. 11, it is clear that so far 
as abatement is concerned, ‘suit will be 
deemed to include an appeal.’ The matter 
is concluded by authorities of this Court. 
In Wajid Ali v. Fagoo Mandal (1), a similar 
objection was taken ‘but it was overruled. 
“Their Lordships with reference to ' the 
provisions of O, XXII, rr. 9 and 11 held that 
an appeal lies against an order refusing 
to set aside an abatement of an appeal. 
On thesame point there is also the case 
in Hari Saran Singh v Saiyid Mohammad 
Eradat Hussain #5 Ind. Oas, 1010 (2). These 
are Division Bench decisions of this Court 
and we have to follow them, 

On behalf of the appellant Mr. Mullick, 


Telying on the same decisions in 
Wajid Ali v. Fagoo Mandal (1), 
and Hari Saran Singh v. Saiyid 


Mohammad Eradat Hussain, 45 Ind. Oas. 
1010 (2), contends that in an appeal after 
(1) 18 PL T 1014; 174 Ind. Oas. 40; AIR 1938 
Pat. 125517 Pat. 84; 4B R379; 10 R P 471. 
(3) 85 Ind, Oas, 1010; AIR 1925 Pat. 162; 2 Pat, 
L R09. f 
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notices have been duly served on the 
respondents, it is not obligatory - on the 


appellant to keep himself informed about 
the movements of the -respondents. Oa 
behalf of the respondents on the other 
band reliance is placed on the earlier cases 
in Mahanth Rampirkash Daa v. Kunj Lal 
(3) and Phulwati Kumari v, Maheshwari 


Prasad Singh (4), which lay down 
that it .is obligatory on an appel- 
lint to keep himself informed of 


any devolution of interest that may take 
place by reason of the death of any of the 
respondents and it is not sufficient for 
setting aside an abatement merely to say 
that the appellant had no knowledge of the 
death of the respondent till many months 
after such death. To. my mind this 
proposition was too broadly stated. The 
critical question in deciding whether an 
abatement should be set aside is whether 
sufficient cause has been shown and that 
is a matter for decision on the facts of 
each case. No hard and fast rule can be 
laid down as to what constitutes sufficient 
cause. In this particular case the appeal 
was in chargeof the appellants law agent, 
it ig not suggested that he was living in 
the village or had any touch with the 
village where the deceased respondent lived. 
The reason given bythe learned District 
Judge is that the appellanthas his patwari 
and tehsildar in the village and if he had 
been diligent, he might have known of the 
death of the deceased respondent, This 
ig hardly fair. There is nothing to suggest 
that in the ordinary course of business 
the appellant could have known of the 
death. Noris there anything to show that 
the patwari or iehsildar had any connection 
‘with the appeal, The respondents do not suge 
gest that the appellant's law agent who 
was in charge of the appeal had been to 
their village near about the tinie when 
respondent No. 21 died, Py ty 

In the circumstances I do not consider 
that the learned District Judge was justi- 


‘fied in rejecting the evidence of the law 


agent. Accepting his evidence, I would 
hold that sufficient cause was made out 
for setting aside the abatement. I would 
therefore allow the appeal and set aside the 
abatement and direct that the appeal be 
disposed of according to law. The avatement 
will be set aside on condition of the appele 
lant paying the costs of the lower Court 
as well of this Court to the contesting 

(8) 4 P LT 567; 79 Ind. Cas, 414; A I R1924 Pat 


136, 
(4) 5P LT 319; 75 Ind, Oas. 909; AIR 1024 Pat, 
607. 


rob 
respondents: Hearing fee Rs. 4 jn the 
lower.Court and two gold mohurs in this 
Court. 


: Rowland, J.—I agree, 
Be Appeal allowed, 


de 


MADRAS HIGH COURT 
Civil Appeal No, 194 of 1937 
October 18, 1938 
BURN AND Sfopart, JJ. 

Rani VEERAMMANI~Appaitant 
ar oa _ versus 
t ' Raja VEERABASAVA OHIKKA 

ROYAL AND OTHERS— RESPONDENTE 
~ Otvil Procedure Code (Act .V of 1908), O. XXI, 


n..15—0ne of several decree-holders as result of 
arrangement arrived at between fhem, applying for 
7 ` in applica- 


cution of decree— Omission to state 
fan ex easly that he was only one out of several 
‘decree-holdera— Whether invalidates application— 
Application, if can be allowed to be amended so as to 
bring it into compliance with O. KAI, 7.15. 
“The omission in an application by one of several 
decree-holders for execution to mention that there 
are other decree-holders doesnot necessarily invali- 
date the application and when the attention of the 
Oourt ,ie-drawn to the defect, the Oourt can allow 
fhe application to be amended, 3 

Where, therefore, one of the’ several decree-holders, 

as -a result of an arrangement arrived at between 
them applies for the execution of the decree without 
expressly. stating in the application that he is onl 
one. of the decree-holdérs, his ‘ applidation ia no 
lidble to be dismissed by’ reason: of the defect aad 
the Court can-allow the decree-holder toamend the 
application in order,to bring it into compliance 
with the requirements of O. XXI, r. 15. It isnot 
open to the judgment-debtor to raise an objection 
Yo the arrangement arrived at between the decree- 
holders. He can only request the . Court under 
O. XXI, 5 said t his interests were dot in 

- way jeopal , payment to oné out of man 
are koldar. 135 Ind, Oas. 207(1) and 199 Iri 
‘Cas. 179- (2); relied on. : 
<Q. A. against the order of the Sub-Judge, 
Obittoor, dated November 12, 1936, , 


Mr. S. V. Venugopalachariar, for the Ap- 
pellant - f s ` 
`- Mr. N.C. Vijayaraghavachari and A. C, 


Sampath Ayyangar, for Respondents. ` 


>- Burn, J.—The. appellant was plaintiff No, 1 
4in.O, B. No. 25 of. 1930 on the file of the 
‘Bubordinate Judge of Ohittoor. There 
were 4 plaintifis altogether and the decree 
sPassed in thé euit was in favour of all of 
them. In E, P. No. 22 of 1136, on February 
10, 1936, plaintiff No.1 applied for execu- 
stion of the decree without stating expressly 
‘that she was only one of the four decree= 
holders. It appears that in a subsequent 
suit, O. S. No. 42 of 1938, in the same Court 
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which was a suit between plaintiff No. 1 
and plaintiff: No.2 in O.S. No. 25 of 1930, 
there was a compromise by which thcse two 
Persons agreed that out of the amount still 
due under the decree in O. B, No.25 of 1930 
Plaintiff No. 1, Rani Veerammani Garu, 
should receive Rs. 3,000 and the balance 
should, be taken by plaintiff No. 3, Rani 
Mahadevammani Garu, without any further 
claim by the first two plaintiffs in Ô. 8. 
No, 25 of 1980. It was further declared in 
the decree in ©. 8. No. 42 of 1933 thag the 
plaintiff be entitled to a first charge on the 
decree in O. 8. No. 25 of 1930 to the extent 
of Rs. 3,000 with interest thereon and that 
she be entitled to execute the said decree 
in her own name to the said extent. It 
is recited in the decree that Rant 
Mahadvammani and Raja Mahadeva Raja 
Varu, plaintifs Nos 3 and 4 in O, 8. No. 25 
of 1930, had recorded their consent to 
this arrangement in the compromise peti- 
tion. It is not disputed that this latter 
recital is correct, when plaintiffs Nos. 3 and 4 
did agree to plaintiff No. 1 taking Rs. 3,000 
oe the amount decreed in O. 8, No. 25 of 
1930. 

It isnot known how. the Court came to 
pass the decree in O. B. No, 42 of 1935 in 
thcse terme because itis not possible under 
the provisions of ©. XXI, r. 15;-for one of 
several decree-holders to execute the-decree 
for his or her own, benefit. However. -tte 
decree was passed and it is quite clear 
that all the joint decree-holders in O. 8, 
No. 25 of 1930 did consent to that arrange» 
ment. It cannot therefore be alleged ‘for 
a moment that plaintif No. 1 when she 
filed E, P. No, 22 of 1936 was attempting to 
perpetrate any fraud upon the Oourt or 
upon her fellow decree-holders, | The 
judgment-debtor. in O. S. No,- 24 of 1930 
raised the objection that the execution peti- 
tion. was liableto be dismissed as it was 
filed only by one joint decreesholder, Notice 
.was thereupon given to the other decree- 
holders in O. B. No. 25 of 1930 and they, 


„for some unexplained reason, supported the 


objection raised by the judgment-debtor. 
The learned Subordinate Judge dismissed 
the execution petition outright. Mr. Sheetha- 
rama Rao who appears for the appellant in 
this Oourt concedes ihat the execution peti- 
tion ought to have been filed on behalf of 
all the decree-hclders in O. 8. No. 25 of 
1930 but suggests that in the circumstances, 
-the lower Cout would have been well 
advised to allow any necessary amendments 
to be made in the execution petition to bring it 


into accord with the provisions of O. AX], 


Pi 
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r.15, Mr. Sampath Ayyangar who appears for 
the 3rd and 4th decree-holdersin O. 8 No. 25 
of 1930 has no strong. objection to raise to 
such permission being granted at this 
stage, The learned Advocate, for the 
jadgment-debtor, however, opposes this 
suggestion. Hesaysin the first place that 
the appellant, as soon as the defect in the 
execution petition was brought to her 
notice, might have filed a fresh application 


“at once in accordance with O. XXI, r, 15 


Y 


. date the application. 


without pursuing the matter to the bitter end 
in the Subordinate Court and then preferr- 
ing an appeal.to this Court. He points out 
also that it is possible that by this time 
more than three years may have elapsed 
since the dismissal of the last prior execu- 
tion petition. In that case he says that 
the judgment-debtor would be deprived of 
the plea of Jimitation if amendment of the 
execution petition were now allowed. We 
do not think that these considerations 
should prevent- us from saying that the 
petition . should -be -allowed to bo 
amended:now. “It has been pointed out by 
Bir Shadi Lal in Ghanya Lal v. Madho 


- Parshad (1) that the omission in an applica- 


-tion by one of several decree-hollers for 


- execution to mention that there are other 


decree-holders, does nol necessarily invali- 
The learned Chief 
Justice observes : 

“Order XXI, r. 15, provides that any one or 
more ofthe joint decree-holders may apply for the 
execution ofthe whole of the decree bor the benefit 
of them all; and it is nowhere laid down that the 
omiesion on the part of a decree-holder to state in 
his application the names of all the persona who are 
interested in the decree ia such a defect as would 
invalidate the execution proceedings,” 

The learned Ohief Justice then refers to a 


‘ease decided by a Division Bench of the 


Oalcutta High Oourt in which it was held 
that such an omission does not render the 
execution proceedingsinvalid. It is pointed 
out alsoin Dharmdeo Rai v. Jwala Prasad 
(2) that: ' 

i “Although ander r, 15 of O. XXI, no duty has been 
cast upon the Oourt receiving the application for 
execation to have the defects remedied, it does not 
follow that if any requireménts of r. 15 of O. XXI, 
have not been complied with by inadvertence or 


‘otherwise, the Ooart when its attention: is draw 


to the defect, subsequently cannot allow the mend- 
ment.” 


We agree with the observations of the 
learned Judges in that case at p. 190* where 


(1) AT R 1931 Lah, 600; 135 Ind, Cas. 207; 32 P 
LR 290; Ind. Rul. (1982) Lah, 79, 

(2) A I R1930 All, 188; 182 Ind, Oas. 179; (1930) A 
UJ 474; Ind. Rul, (1980) All, 211. 


“Page of A, LR. 1980 AL—[#a.]- 
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they observe: 

“The lsarned Judga has dismissed the'last spplics- 
tion on the additional ground that only one of the 
two decree-holders applied for execution without 
makingit appear on the face of it that ig was made 
for the benefit of the legal representatives of the 
deteased co-decres-holder. In taking to this course, 
the learned Judge hasallowed his mind to be influenc- 
‘ed by too technical a consideration which is devoid of 
all substance and in utter disregard of the ends of 
substantial justice.” 


We think the dane remarks apply here, 
It is quite clear, as we have already said, 
that the appellant was acting in perfect 
honesty when she applied for execution of 
the decree for her own benefit to the extent 
of Rs. 3,000. That was the arrangement 
which had been come to between the four 
decree-holders and it was not an arranges 
ment to which the judgmient-debtor could 
take a valid objection; he -could only 
request the Court under O. XXI, t. 15, to see 
. that his interests were not if ‘any way 
jeopardized by payment to oné out of four 
decree-holders, This being so, we think 
that.this appeal must be allowed and the 
order of the learned Subordinate Judge dis- 
missing the execution petition set aside. 
The execution petition must be restored:to 
file and disposed of according tolaw after 
allowing the appellant to amend it in order 
to bring it into compliance with the require- 
‘ments of O. XXI, r. 15. We think it ‘is 
. Tight to order that the appellant should pay 
the costs of all the respondents in the execue 
ı tion petition and in this appeal. - a 


N.B. Appeal allowed. 


T 


ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 998 of 1938 
August 23, 1939 
ALLSOP, J. 
VISHWANATH PRASAD JALLAN 
AND ANÒTHER—ÅPPLIOANÝS 


vergus 
HOLYLAND QINETONE, Lro ,BENARES 
` —Oprosits PARTY = 
Companies Act (VII of 1913), s. 91 (2)—Debt,” 
meaning of—Signatories of Memorandum under- 
‘taking to purchase certain shares—No time for 
payment for such shares fixed —Shares, if can be 
forfeited on failure to pay before date fized for 
payment by general public subscribing to skares. 
tt isno doubt truethat money becomes a debt 
when it is due under the Articles of Assodiation 
and ;Memorandum, but money doesnot become dus 
merely because signatories of the Articles of 
Association or the Memorandum have undertaken to 
purchase shares and pay for them. There is a 
distinction between-money which is due and ae 
which is presents due and itis only money whic 
is presently due which oan he described as a debt. 
-[p.505, coL 1] = -o o eS hey 
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The signatories of the Memorandum and Articles 
„of: Association of a’ certain company undertook to 
:ı Purchase certain numberof shares each There was 
ung term. . in. the | Articles of. Association or Me- 
_morandum by which the signatories contracted to 
pay .any.gum on any particular date or any 
particular time oron demand. The signatories failed 
to pay the prescribed amount of their shares on or 
., before the date fixed by the directora for payment 
“by. the members of the public subscribing for the 

aha thoir sharen were forfeited: 8 
ky that the amount was not tly due from 
* the” signatories and, therefore, P heir Shires were 
e Ket liable to forfeiture. Alexander v. Automatic 
“Telephone Co.(1), referred to, ii : 


Mr, B. Malik, for the Applicants. 


| AMA, Sanyal, for the Opposite Party. 
s + Order.—This is an application by Vish- 
i Wanath: Prasad -Jallan and- Piare Lal 


IN 

1 

| 
we 
< 


2 


Srivastava containiñg three prayers, namely ` 


* (1) that the register‘of the members of tke 
v Holyland Oinetone Co, Ltd., should be rec- 
“ dified and that the names of tke applicants 


>.should be included in the said register, (2) - 


«thatit be declared that the applicants are 


iitaken.after January 26, 1936, is void and 


"ilegal and does not bind the company and ' 


v Ite share-holders. It is admitted that the 
:- first: prayer only can. be granted under the 
«!provisions of a. 38, Companies Act. 
Court cannot‘ give the other declarations 
:. asked for and I may say at once that the 
‘application in eo far as it asks for those 
declarations is hereby rejected. There re- 
mains the question whether the names of 
the applicants should be entered in the 


' register of the members of the company. `` 


- In order to understand the dispute between 
. the,parties it is necessary to set forth cer- 
tain facts in the histcry of the company. 
The Memorandum and Articles cf Associa- 
tion, were subscribed by 17 persons on 


November 18,1935 The capital authorized - 


was 25 lacs, of which 10 lacs were to be 

, issued. ‘here were to be 29,000 ordinary 

' shares of Rs. 100 each” and 5,000 preferen- 
. tial shares of tLe same -value. -It was set 

“forth that the qualification of a director 

» was that Le must have. subscribed’ for 100 
: shares and that he must have paid all 
' galls or any other moneys due to the com- 
pany. Twelve of the signatories of the 
r Memorandum and Articles of Association 
~Vandertock to purchase 100 shares each and 


*- they were to be'the first- directors of the. 


“company. Their names were Madhoram- 


+» Band, Gurucharan Prasad Khattri,’ Hare- 


s‘narain Moolchand, - Gopal Lal Kha 
“Durga Prasad, ‘ Bindbasni Prasad, Madan: 
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‘December 14, 


This ` 


.per cent, 
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gopal Kedia, Vishwanath Prasad’ Jallan, > 
Vishnushankar, Kedarnath Singh, -Thakur 


‘Obhedi Singh and Piare Lal Srivastava." It 


is to be noticed that tte applicants-are 
included in tLe lists. Each of the directors 
undertook in the Memorandum to sub- 
scribe for 100 shares and no more, Of” the 
other five signatories, three undertook to 
purchase five shares each and the other two 


-to purchase one share each. -l A 


A meeting of the directors was held on 
1935, and four mangging 
directors were elected, namely Madhoram- 
sand, Gurucharan Prasad Khattri, Bind- 
‘basni Prasad and Madangopal -Kedia. 


- Doubtless the directors purported~ to “act 
‘under Art. 115 of the Articles of Associa- 


tion, but this Article sets forth that’ the 
directors shall elect from amongst them- 
selves five directors constituting the Board 
of Managing Directors of the company.” It 
is to be noticed that only four were elected. 
The Managing Directors under the Articles 


kna ` of Association have been given very large 
-aBtill directors and members of the company, ` g Manes 


. and (3) that it be declared that the action - 


powers. A meeting of this Board of Manag- 
ing Directors was held on December ‘26, 


` 1935, and it was decided at the meeting 


that the subscribers to the Memorandum 
who were directors should be asked -to pay 
Ra. 2,000 to the company. This- resolution 
was based on Art. 7 of the ‘Articles of -Agso- 
ciation which says that the amount pag- _ 
able on application for each share offered 

to the public for subscription shall be 20 
of the nominal ‘amount of the 
share and another 20 per cent. shall- be 
payable on the allotment of the share, The 
Managing Directors were asking the direc- 
tors to pay on their shares the percentage 


. corresponding with that which any meme | 


ber of the public would have to- pay on | 
application for shares, ks. 2,020 being 20 . 
per cent. of Rs. 10,000, the price of--the : 
shares which each of. the directors ‘had | 
contracted to purchase. On January "17, | 
1936, the secretary of the company--who , 
happened:at that time to be the applicant, ` 
Piare Lal Srivastava, wrote a lettér “to a | 


‘the directors drawing their attention to 


provisions of e. 85, Companies Act, ‘and | 


. Indicating that ‘they would cease to: be 


directors if they did not pay the sum of > 
Ra. 2,000 each on or before January 26, | 
1936. Section 85, Companies Act, lays down | 
that it shall be the duty of every director, | 
who is by the Articles required to hold a 
specified share qualification and who is not | 
‘already qualified, to obtain his qualification , 
within two months after his appointment, 
or such ‘shorter time ds may be fixed by. 
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the Articles, The January 26, 1936, was 
she end of the pericd of two months next 
after November 25, 1935, the date of regia 
tration. Madhoramssnd, Gurucharan Prasad 

-. Khattri, Durga Prasad and-Madangpal 
Kedia each paid a sum of Rs. 2,000 on 
January 25, 1936, ‘or i 

On January 26, 1936, there was a meeting 

. at which the resignation of Moolchand was 
accepted and Tbakur Ohhedi Singh was 
elected to the Board of Managing Directors, 
albhough he had not paid his sum of 
Rs, 2,000. Moti Chand was elected to the 
Board either under Art. 89 of the Arti- 
‘cles of Association which gives the directors 
ower tc co-opt a qualified share-holder as a 
director or under Art. 90 which empowers 
the directors to elect any share-holder as 
an honorary director to the Board it not 
being necessary for such director to hold a 
qualification share. Moti Chand had not 
paid anything at that time tothe company 
and he was not one of the signatories of 
the Memorandum and Articles of Associa- 
tion. Then on March 4, 1936, there was 
another meeting of the directors at which 
those, present were Madhoramsand, Durga 
Prasad and Madangopal Kedia. No notice 
of this meeting was sent to those directors 
who had not paid the sum of Rs. 2,000. 
Presumably those who had paid had de 
cided that the other directors could no 
longer act. It was originally set forth in 
the Articles of Association that the number 

of directors should not be less than 11 nor 

- more than 21, bat at this meeting the direc- 

.. tore resolved that the minimum number 
should be reduced from 11to 5 and that 
an extraordinary general meeting of share- 
holders should be held as soon as possible, 

-The Articles required that there should be 
a quorum of five directors until it was 

_ otherwise determined, but that Article gave 

„the directors power to regulate.their meet- 
ings and proceeding as they thought fit 
and to determine the quorum necessary for 

“the transaction of business. ` x ; 
JA meeting of the directors was held again 

on: March 5, 1938, but nobody appeared 
and the meeting was therefore adjourned 
by the General Manager to the next day, 

March.6. On that date the directors pre- 

sent were Madhoramsand, Darga Prasad 
and Madangopal Kedia and they decided 
that the quorum should be reduced to three. 

A- meeting of shareholders was called for 
March 23, 1936, but it was adjourned for 

‘want of a quoram, the Article requiring 
that it was necessary for 15 members per: 
sonally to be present.to form a quorum at 
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a general meeting. The meeting was ads 
journed to March 30, 1938, when it was 
attended by Madhoramsand, Durga Prasad 
and 8. N. Mitra. This meeting proceeded 
to transact business under the provisions of 
Art. 68 of the Articles of Association which 
allows an adjourned meeting to transact 
basiness even if a quoram has not been 
formed. This meeting reduced the minimum 
number of directors to four. On April 11, 
1936, there was again a meeting of direce 
tora at which Madhoramsand, Durga Prasad 
Madangopal Kedia and Gurucharan Prasa 
were present. _They confirmed the resolu- 
tion of March 6,1936. They accepted the 
resignation of Moti Chand who had been 
elected on January 26, and decided that 
legal action should be taken against those 
directors who had not paid the sum of 
Rs. 2,000 which they had been required 
to pay.’ On April 14, 1936, a meeting of 
the share-holders took place, but it was 
adjourned to April 21, 1936, for want of a 
quorum, and on April 21, the resolution 
of March 238, 1936, was confirmed. The 
next meeting of the directors was held 
on November 17, 1936. Those present were 
Gurucharan Prasad, Madhoramsand, Madane 
gopal Kedia and Durga Prasad. They 
elected Shyam Sunder Lal, Jagannath 
Prasad and S. N. Mitra to be honorary 
directora. Article -90 of the Artfcles of 
Association states that the -number of 
honorary directors shall in no case exceed 
three. Atthe same meeting Madangopal 
Kedia's resignation was. accepted and it 
was decided thatthe directors should pay 
another sum of Rs. 2,000 this being the 
equivalent of the sum -which would be 
payable by members of the public on 
100 shares at the time of allotment. On 
the same date Durga Prasad- resigned 
his , position-as Managing Director and 
Jagannath Prasad and 8. N; Mitra wére 


- appointed - to the Board of Managing Diret- 


tors. i 

` The next date with which we are concarn- 
ed is December 13, 1936. By that time 
apparently an application had been made to 
the Registrar, Joint Stock Oompanies; 
that the company should be allowed to 
commence business and a certificate of com- 
mencement had béen received from the 
Registrar. Onthat date the directors pre- 
sent were Gurucharan Prasad, S. N. Mitra, 
Jagannath Prasad, Shyam Sundar. Lal 
and ‘Durga Prasad. They saw the come 


„mencement certificate and decided that 


they would’ approach the defaulting direc- 
tors individually in- order to obtain ‘paye 
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ment. On December 28, at another meeting 
it, was decided that further attempts should 
‘be made to obtain payment of this money. 
‘These efforts succeeded to some extent 
because Harnarain Mulchand paid Rs. 2,000 
on January 1%, 1937. Madhoramsand and 
Gurucbaran Prasad had paid a further 
sum of Ra. 2,000 each on April 1x, 1936 and 
Durga Prasad paid a sum of Rs. 2,000 
on November 17, 193%. On December 29, 
‘there was a meeting at which Gurucharan 
Prasad, Shyam Sunder Lal and S, N, Mitra 
‘were present, They passed a resolution 
pat .a, notice, should: issue formally to 
all the, defaulting directors to make pay- 
‚ment of the sums due from them. They 
warned: the. directors that their shares 
would be forfeited if they did not pay the 
sump due on or before : January 15, 1937. 
‘Thenthere was a Teeling on- January 19, 
“1937, at, which Jagannath Prasad, Goru- 
Charan Prasad, Shyam Sunder Lal and 
“Durga Prasad were present and this meet 
ing- passed.'a resolution forfeiting the 
shares; The applicants did nothing about 
ithis matter at the time but the company 
then sued them for a sum of Rs -4,000 
ach and it appears that a decree has: been 
passed against one of them while. the 
suit, of the other is pending. The decree 
which -has been passed is. now in appeal. 
‘It is explained on behalf of the applicants 
sthat they. did not really wish to have 
anything to do with the compauy and that 
they would be quite. content to give up 
their.shares if they were not required to 
pay Rs. 4,000; but now they are in a 
position that they may be required, if the 
decree is upheld, to pay a sum of Rs. 4,000 
each and. at the same time to, lose 
their shares in the company, and they feel, 
therefore that they are .entitled tostand 
ppon.their strict rights to demand, if the 
resolution, of forfeiture is invalid, that their 
names should be restored to the register of 
the members of the company. 
.o The argument put forward in the first in- 
stance on behalf of the company was that 
the signatories to the memorandum became 
memberg.of the company and were allotted 
shares automatically on the date when the 
company was registered and consequently 
ọn that date they, were bound to pay va 
sum of 20 per cent, ofthe value -of their 
shares as they would have hadtodo if 
they had applied for shares on that date 
and a further 20 per cent. as they ‘would 
baye todo. if shares had been allotted to 
hém,on that - date as, members. of the 
public.. At-a later stage in the arguments 
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the company hadto abandon this position 
because if it was the proper position, then 
asum of Rs. 4,000 was due from each of 
the original directors on November 25, 
1935, and no director was qualified to act 
under ,the Articles of Association unless ‘he 
had paid the sum of Rs. 4,000 on or before 
January 26, 1936. If this is the true position 
then none of the directors who continued 
to act on behalf of the company was entitled 
to do so because none of them had paid 
Rs. 4,000 on or before January 23, 1936, 
and those who had acted would render 
themselves liable to a penalty of Rs. 50 
a day unders. 85, sub-s. (2), Companies 
Act, provided -that the argument of the 
company wascorrect that sub-s. (1) of 
8. 85 applied not only to the purchase of 
Shares but alsoto the payment for these 
shares as part of the qualification for direc» 
torship under the Articles of Association. 
The directors who now purport to represent 
the company were on the horns ofa 
dilemma. If this original argument of 
theirs was correct, they were liable atleast 
to a severe penalty and if it was not 
correct, then they were certainly not 
entitled to forfeit the shares of the other 
directors merely because payments were 
not made on or before January 26,1936. 
The company therefore fell back upon 
the argument that these sums of 20 per cent 
corresponding with application money 
and 20 per cent. corresponding with allote 
ment money were payable from the dates 
on which they were respectively demanded. 
by the company. Learned Counsel for the 
company relied on s. 21 (2), Companies 
Act, which says that any money payable by 
any member to the company under the 
Memorandum or Articles of Association 
shall be a debt due from him to the com- 
pany. He maintains that this money which 
he considers to be due from th; directors 
was a debt payable on demand. On the 
other side, it is argued on behalf of the 
applicants that there is nothing in the Mee 
morandum or Ariicles of Association which 
Tequires them to pay any sums correspond- 
ing with those which would be payable by 
members of the public subscribing for 
shares at the time of application or at the 
time of allotment. It is undoubtedly true 
that there is no such specific provision 
either in the Articles of Association or in 
the Memorandum. It seems to me that 
8. 21 (2), Companies Act, does not help the 
company in this case. It is no doubt true 
that money becomes a debt when it is due 
under Articles of Association and Memo» 
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randum, but I.think that money does not 

ecome due merely because signatories of 
the Articles of Association or the Memoran- 
dum have undertaken to purchase shares 
and pay for them. Subscribers who are 
members of the public also promise to 
take up and pay for shares, but the amounts 
due from them at any time are only auch 
part of the price of the shares as they are 
required to pay at a particular time, that 
is the part they are required to pay on 
application, the part they are required to 
pay on allotment and the part that they 
may be’required to pay if the calls are 
made upon them in accordance with the 
provisions of the Articles of Association. 
From the model Articles set forth in table 
A of Sch. I, Companies Act, it will appear 
that a distinction is made between money 
which is due and money which is presently 
due and in my judgment it is only money 
which is presently due which .can be des- 
cribed as a debt. A question of this nature 
arose in Alexander v. Automatic Telephone 
Co. (1) where some directors of a company 
sought to compel others to pay on their 
shares in the same proportion as had been 
paid by -share-holders who were members 
of the public. The case was decided under 
‘an English Act in which there were pro- 
visions similar to those in e. 21, Indian 
Companies Act, and it was held that the 
directors were not legally bound to make 
the payments, but that the Oourt of 
Chancery would compel them to pay upon 
the ground that they had been acting in 
‘contravention of the trust which had been 
reposed in them as directors of the come 
“pany. 

The Companies Act seeks to deal with a 
situation of this kind by the provisions of 
“s. 103 which do not allow a company to 
.commence business until every director 
Fas paid to the company on each of the 
shares taken or contracted to be taken by 
-him and for which he is liable to pay in 
cash a proportion equal to the ‘proportion 
“payable on application and allotment on 
-the shares offered for pubic subscription. 
.In the case before me the directors who 
*had signed the Memorandum of Association 
were bound to pay a sum of Re. 4,000 each 
before the company was entitled to com- 
mence’ business. From this it does not 
‘necessarily follow, that they were liable to 
‘forfeiture of théir shares if they did not 
‘make the payment. As J have already said, 
there is no term in the Articles of Associa- 
_w (1900) 2, Th 56; 69 L J Oh “428; 82'L "T 400; ‘48 
“WR 546; 16 T L'R 339. Den ee on ee 
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tion or Memorandum by which the 
signatories contract to pay any sum on any 
particular date or any particular time or 
on demand or otherwise except in go far 
asthe Articles allow the company to make 
calls on its members, The provision for 
calls was originally that the directors might 
from time to time make such calls as they 
thbught fit upon the members in respect of 
all moneys unpaid on the shares held by 


‘them respectively and not by the condition 


of allotment therecf made payable at fixed 
times, and each member should pay the 
‘amount of every call so made on him to the 
persons and at the times and places ape 
pointed by the directors. There is no 
resolution of the Board of Directors requir- 
ing any members to make payments. 
There is only a resolution of the so-called 
Board of Managicg Directors, but as I have 
already pointed out the Articles of Associa- 
tion required that the Board of Managing 
Directors should consist of five directors 
and four directors only were appointed, 
It seems to me therefore that these four 
directors were not entitled to exercise 
the functions of the Board of Managing 
Directors and the resolution passed by 
them requiring the other directors to 
pay these sums of Rs. 2,000 was not 
valid. The directors might have treated the 
so-called Managing Directors as a commit- 
tee which could make a recommendation 
to them and, if the Board of Directors, 
as such, had passed a resolution that the 
recommendation of the Managing Directors 
that money should be demanded should 
be accepted, then possibly the directors 
would have had to pay’ these sums and 
if they had not paid them, they would 
have been sums presently due. In the 
circumstances of this case, however, I 
hold that these sums of Rs, 2,000 were 
never presently due and consequently that 
the directors were not bound to make 
payments, - 

It has been urgedon behalf of the com- 
pany that the result is unfortunate because 
some directors have prevented the company 
from fuuctioning properly. I do not think 
that any unfortunate result need have 
arisen if tbe proper procedure had been 
adopted, If the majority of the directorg 
were unwilling to pay the sums which they 
should have paid under s. 103, Oompanies 
Act, then the company would not have 
been able to commence business and if it 
did not commence business within a certain 
period, then it could have been wound up 
on the application of any member. Once 
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it was. wound up, all the sums due cn the 
shares -would have been available to the 
company and any necessary expenses incur- 
red for promoting and regist ering tLe come 
pany could have been paid out and the 
whcle matter would have come to an end. 
The c:mpany may say that it should not 
have been at the mercy of some of its direc- 
tors, buton the other hand those directors 
are equally entitled to say that they should 
not have been at the mercy of the minority 
of their body. Ifthe majority were unwill- 
ing to proceed with the matter and by their 
conduct ‘automatically caused the winding 
up of the company, they were perfectly 
entitled to do so. I hold that these sums of 
Rs, 2,000 were never presently due from 
the applicants and therefore, that their 
ebares were not liable to forfeiture, I may 
add that there are provisions for forfeiture 
in the Articles of Association and it is at 
least déubtful whether all the provisions 
were Observed so a8 to lead to forfeiture 
even if it could be said that there was a call 
upon the applicants, but I do not think 
that it is necessary to go into the details 
‘of that, matter because I have already held 
‘that there was no proper call and for that 
yeason no Money wasdue to be paid at any 
particular time by the applicants. 

. On the other hand, itseemsto me that 
‘it is discretionary in the Court to pass an 
order for the reotification of the register of 
‘members and the fact remains that the 
‘Registrar of Joint Stock Companies has 
issued à certificate enabling the company 
to commence business which he would not 
“have done if he had known thatthe present 
applicants as directors should have paid a 
sum of Rs, 4,000 each before the daie when 
he issued his certificate. In these circum 
tances I do not think that I should exercise 
my discretion in favour of the applicants 
unless they make the payment which they 


;Should have made to enable the company. 


to commence business. Learned Counsel 
.on behalf cf the applicants has suggested 
„that his clients, if they pay Rs. 4,000, 
may find themselves in a very difficult 
position. He contends that all the pro» 
ceedings of the company through the remain- 
ing directors after January 26, 1936, 
.were absolutely vcid and there may be 
many complications. 

I do not think that any possible compli- 
. cations ‘should prevent me from passing a 
conditional crder in favour of the applicants 


because what I propose to do isto impose _ 


the condition that the applicants shall pay 
these sums of money within a certain time 
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and that their applications shall be rejected 
if they do not pay the money. The money 
will be deposited in Court and what even- 
tually happens to it may be left to subse- 
quent decision. It may be that it will be 


utilized towards the payment of any decrees . 


which may beultimately passed in favour 
of the company or it may be that it will be 
paid to the company when all disputes are 
set at restor finally it may eventually be 
Teturned to the applicants. I direct that the 
register of members of the company shall 
be rectified by the entry of the names of 
the applicants or either of them on condi- 
tion that each of the applicants or either 
of them deposits a sum of Rs, 4,000 in this 
Court on or before November 24, 1939. If 
either applicant fails to make -the deposit 
within that time, his application shall -be 
rejected. I donot pass any order for the 
payment of costs because both parties seem 


to be in some measure to blame for the 
state of affairs which has arisen. i 
B. | Order accordingly. 


- BOMBAY HIGH COURT 
Oriminal Revision ApplicationNo, 11 of 1939 
April 6, 1939 
N.J. Wanra AND Logue, JJ, 

M. A. BHAGVATI—Aocoussp No. 2 

— PETITIONER ei 
versus 
EMPEROR—Oppostta Party 

Electricity Act (IX of 1910), ss. 44 p 26 (5)— 
Electricity Rules, r. 31—8. 44 (b) requtrements of 
—Removal of meter from its old position after 
breaking of seals, to new position by extending service 
line—Offences under 8. 44(b) and r. 31, held, 

committed—R. 31, if conflicts with s. 26 (5). a 

Section 44 (b) Electricity Act does not require 
that the “works” laid or connected up with any 
other “works” belonging to the licensee must. also 
be “works” belonging to the licensee. “Works” 

as defined in s. 2 (n) of the Act includes electric 
supply lines The supply line, therefore, up to the 
point at which it enters the meter comes within 

the meaning of “works” as defined in 5.2 (n). . 

Held, that the accused in laying the additional 
line from the former position of the meter up to its 
-new position was la ing “works” within the 
meaning of s. 44 (b), and te aid that line for the 
purpose of connecting it with other works pias Fe 
fo the licensee, namely the old supply line w oh 
terminated at the original position of the meter. 
-His act, therefore, clearly amounted to an offence 
within the meaning of s. 44 (b). 

Held, further that as the accused broke open the 
seals which had been placed by the company upon 
the meter, his act clearly amounted to an offence 
under r.31 (1) of the Electricity Rules. 

Rule 31 of the Electricity Rules does not deal 
with cases which s. 26 (5) contemplates but deals 
with the tampering with the seals placed on a meter 


A 


1940- - 


which is already working. There is, therefore, no 
‘conflict: between r, 81 and s. 26, sub-a. (9). 


Or. R. App. against the conviction and sen- 
tence passed by the Presidency Magistrate, 
Third Court Bombay. 


Messrs, G. C. O'Gorman, P. A. Mahale 
and 9. A. Kher, for the Petitioner. 


Mr. R. A. Jahagirdar, Govt, Pleader, for 
the Orown. 


Messrs. K A. Somjee and 5. D. Vimadae 
lal, for the Complainant, 


~ CN. J. Wadia, J.—This is an application 


‘in revision against a conviction of the ac-’ 


„cused by the Presidency Magistrate, Third 
Court, Bombay, under s. 44 (b), Electricity 
Act, and r. 31 (1) read with r. 122 (a) 
Electricity Rules, 1937. The applicant, 
‘accused No. 2, is an electrical contractor 
aud .engineer, Accused No.1, who is not 
-before us, was the owner of a building in 
Kolbhat Lane. The Bombay Electric Supply 
and Tramways Oo. had been supplying 
electricity to the building, and on March 
4, 1937, accused No. 1, the owner of the 
building sent a requisition to the company 
asking for an estimate for the work of shifte 
-ing the meter board from its old ‘position 
‘on the verandah toa new position. The 
‘company sent an estimate of Rs. 112. This 
estimate was considered excessive by both 
the accused, and, on May 21, 1937, another 
- fetter was sent to the company who repeated 
“their former estimate, Accused No. 2, the 
contractor, then had aninterview with the 
_ Assistant Manager of the company and 
-asked for a reduction of the estimate which 
the company refused to make, The first 
accused then wrote a letter to the company 
. on September 21, 1937, in which he stated 
-that as they were not prepared to be 
“reasonable, he gave them 48 hours’ notice 
under s. 44, Electricty Act, and a similar 
¿notice under r. 29, Electricity Rules, that 
“he would break theseals, remove the meter 
board and reconnect it in the new position. 
“The accused then got the meter board re- 


moved to the new position, accused No, 2 ' 


:,doing the work as contractor. The company 


thereupon prosecuted them under s: 44 (a) - 


_ of the Act and r; 31, Electricity Rules, 1937. 
The learned Magistrate has held that both 


the accused were guilty under s. 44 (b); 


and under r. 31 (1) read with r. 122 (a), an 
has convicted them. Accused No, 2 has 
applied in revision, 
Section 44 (b) of the Act provides that 
~- whoever lays or causes to be laid, or con- 
: neots. up any ‘works for the purpose ‘of 
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communicating with any other works 
belonging to a licensee, without such licen= 
see's consent, shall be liable to a certain 
penalty. The case of the prosecution was 
that the accused removed the meter from 
the old position in which it was placed, 
after breaking the saals placed on the 
meter by the company, to a new position 
about 30 feet further away, and extended 
the company's service line from where it 
had originally ended at the meter to the 
place where it entered the meter in its 
new position, The learned Counsel for the 
applicant contended that the act of the 
accused does not amount to any offence 
under s. 44 (b) of the Act inasmuch as the 
new wiring which he laid did not connect 
up any work belonging to the licensee 
company with any other work belonging 
to the company. Section 44 (b) does not 


‘require that the “works" laid or connected 


up with any other “works” belonging to the 
licensee must also be “works” belonging 
to the licensee. In fact it is obvious that 
the section could not mean that, since it 
would be impossible for anybody but the 
licensee to lay a new work belonging to 
the licensee. “Works” as defined in s. 2 
(n) of the Act includes electric supply 
lines. Under r. 35 of the Electricity Rules, 
1937, with s. 19-A of the Act, the point at 
which the supply of energy by a licensee 
to a consumer shall be deemed to com- 
mence, where the amount supplied is 
ascertained by meter, is the point at which 
the conductor enters the meter. “Electric 
supply line” is defined in s. 2 (f) of the 
Act as meaning a wire, conductor or other 
means used for conveying, transmitting or 
distributing energy. The supply line, 
therefore, up to the point at which it 


‘enters, the meter comes within the meaning 


of “works” as defined in s. 2 (n). 
being go, the 


; ; That 
applicant iu layiag the 


' additional line from the former position of 


the meter up tc its new position was laying 
“works” within the meaning ofs. 44 (b), 
and he laid that line for the purpose of 
connecting it with other works belonging 
to-the licensee, namely the old supply line 
which terminated, at tha original position 
of the meter. His act, therefore, in our 
opinion, clearly amounted to an offence 
within the meaning of section 44 (b), 

In carrying out the work of removing 
the meter from its old position to its new 
one, the accused broke open the seals 
which had been placed by the company 
upon the meter, and his act clearly 
amounted to an offence under r. 31 (1) of the 


‘not merely connect a. new meter with the 
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Electricity Rules. That Rule provides that 
a licensee may affix one or more seals to 
any meter placed upon 8 consumer's . pre- 
mises in accordance with r. 40 ard no 
person other than the licensee shall 
break any such seal, It iecontended that 
s. 26, cl, (5), permits a consumer to do 
this, that r. 31 copflicts with this section, 
and where there is a conflict between a 
rule anda section of the Act, the. section 
ought to prevail. Section 26 (0) does not 
déal withthe breaking of the seals placed 
on a meter. Section 26 (1) deals with the 
providing of meters, and cl. (5) says that 


a consumer shall nct connect any meter . 


Teferred toin sub-s. (1). with any electric 
pupply line through which energy is sup- 
plied by, a licensee, or disconnect the same 
from any ‘such electric supply line, witkout 
giving to . the licensee not, less than 
48 hours’ notice in writing of his intention. 
The clause deals with a case of connecting 
‘a new meter with the company’s supply 
line. Olause (1) provides that the consumer 
ig not bound to take the c-mpanys meter 
‘and may provide his own, and in a case 
idf that sort, there would be no question of 
‘brenking the seals of the meter since no 
Senla would be placed by the company on 
the meter till after it had been connected. 
‘Rule 31, therefore. does no} deal with 
‘eases which e. 26 (5) contemplates. The 
‘Rule deals. with the tampering with the 
‘seals placed on a meter which is already 
working. There is therefore no. conflict 
‘between r. 3) and s. 26,,sub-s. (5), and 
the applicant’s act clearly did not fall 
‘within the purview of s, 23 (5). He did 


axisting supply line of the company, but 
NG ameter which had already been 
‘sealed bythe company by breaking open 
‘its seals, and altered ita positicn by extends 


-ihg the supply line of the company and 
‘then fixing the meter in a new position. 


“bo a breach of r. 31. | 
‘geeused both under r, 44 (b) and r. 31 


in our opinion, clearly amounted 
The conviction of the 
(1) 


read with r. 122 (a) was, therefore, correct. 


-His act, 


“The application is diemissed and the Rule 
. discharged. 


t 


8, - Rule discharged. 
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Second Appeals Nos. 126 and 127 
of 1938 
July 28, 1938 
BRAUND, J. 
ROSHAN N. M. A. KARIM OMER & Oo. 
—APPALLANTS 
Versus 
MOHAMED EBRAHIM AND ANOTHRR— 
RABPONDENTS f . 
Stamp Act (II of 1899), Sch. I, Art. 1—Docu- 
mént, when comes within mischief of Art. 1—Dogu- 
ment held did not 30 come— Question whether certain 
document falla within mischief of Art. 1, if can be 
decided on authority of ore decision—Precedents: 
In order to bring a docoment within the mis- 
chief of Art. 1, Bch. I of the Stamp Act, what has 


10 


‘to be established is thet'it is an acknowledgment 


of a debt created in order to supply evidence of 
such debt. This article requires something more 
than an acknowledgment of a debt. The -primary 
question is whether the document was brought‘into - 
existence with the “dominant intention” of su 

plying evidence of the debt The ‘fact that t 

documént is apt to serve other purposes does not 
absolve the Court from enquiring, as it is enjommed 
to do, by Art, 1, what was the purpose for. which 
it was meant. (p. 511, col. 2.] j 

There was a running account between A and B, 
throughout the period of transaction consisting on 
the one hand of the loana by A to Band on the 
other hand of price of goods supplied by B'to A. 
It was the practice atthe end of each month, for 
A to submit B a statement, Hach statement operi- 
ed ‘by bringing forward from previous month the 
balance of the account. The. statement then stated’ 
the cash lóans made by A to B and on the other side 
the value of the goods supplied by B to A, At 
the énd a balance was struck below which B put 
his signature accompanied by no other writing and 
handed it over to A which then remained in hig 
possession : : 

Held) that taking into consideration the ‘Course 
of business between these two partied, and the facts 
that these transactions were continuing transactions, 
and at po point of time was it ever contemplated that 
any of these particular balances, except possibly the 
last one, would ever become payable in cash by B 
to A, the real purpose for which tliese documents 
were brought into existence was not the supply of 
the evidence of an actual debt, that-that money was 
actually due, but simply as one. of 'a`ssries of state- 
ments of accounts which for the ‘convenience ‘of 
the parties were exchanged at fixed intervals. It 
was not, therefore, a document required to be 
stamped under Art. 1, Sch, I, Stamp Act. 

On the question whether a particular document 
in suit amounts to ‘an acknowledgment of a debt, 
one decision can hardly be an authority for another, 
for each case must depend on its dwn circumstances, 
15 Ind. Oas. 279 (2), relied on. [p. 512, col. 2;] i 


_.8. As from the judgment:6f the District 
Court, Mandalay, ‘in O. A. No. 53. of 
1937. ‘ 
Mr. K. C. Sanyal, for the Appellants. 
Mr.'Chahi, for the Respondents, 
Judgment —This is a.point which ‘lies 
within a very small compass büt is never- 
theless not quite free from difficulty. The 
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snit was originally tried in the Court of 
the Sub-Divisional Judge of Mandalay, The 
plaint discloses that the plaintiffs were 
merchents dealing in, among other things, 
hides, while the defendants were alleged 
to carry on a business in partnership as 
butchers. It is then said—and this much 
is common ground between the parties— 
that for some years past there had been 
an arrangement between them under which 
moneys were from time to time lent by 
the plaintiffs tothe defendants, while the 
defendants from time to time supplied the 
plaintifs with bides which were no doubt 
derived from the animals used by the 
defendants in their capacity as butchers, 
And between the plaintiffs and the defen- 
dants there was, therefore, throughout the 
period during which this arrangement 
lasted, a state of running account consisting 
on the one hand of the loans by the 
plaintiffs to the defendants and upon the 
other hand of the price of hides supplied 
by tLe defendants to the plaintiffs. It is 
for the balance of that account as on 
March «1, 1934, which is the date on 
which the arrangement is said to have 
come to an end, that this suit has been 
brought. 

‘The balance is said to have been 
Rs. 504-9-6 to which is added an almost 
equal sum for interest, making the total 
Claim Rs. 988-6-6. I need not, I think, 
for the present purpose deal with the 
defence. It is sufficient for me to say that 
the case was tried by the Sub-Divisional 
Judge who came toa conclusion, based, as 
it seems to me, upon the circumstance that 
he was unable to admit in evidence a certain 
document, which is Ex. A in thecase. That 
document is in the form of an account 
Signed by one of the defendants and by 
means of it, it was sought by the plaintifis 
to prove the debt. The Sub-Divisional 
Judge in the course of his judgment observes 
that if that set of accounts is admissible, 
‘then the case” is concluded ‘in favour of 
the plaintiffs. But he went cn to hold that 
the document in question was inadmissible 
in evidence for any purpose and, according] ys 
Upon the remaining materiala before him 
he was unable to find tLe plaintiffs’ debt 
established. That was taken-on appeal to 
the District Court of Mandalay and the 
learned Judge of that Court took the same 
view of the document which is Ex. A. 

Upon appeal in this Court the primary 
-point that I have to ccnsider is whether, 
„a8 a matter of law, the Sub-Divisional Judge 
was right in exoluding Ex. A from- his 
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consideration. The ground upon which it 
has been said that Ex, A is admissible 
in evidence for no purposeis that itis a 
document which falls within the mischief 
of Art. 1, Sch. I, Barma Stamp Act. And, 
for the purpose of determining whether or 
not it is a document such as is described 
in that Article, it will be necessary for 
me to consider carefully both the nature of 
Ex A itself and the circumstances in which 
it is brought into existence. But before 
I do that, I must refer to the terms of 
Art. 1, Sch, I, to the Act itself, That 
Article reads thus: 

“1. Acknowledgment of a debt axceeding twenty 
rupees in amount or value, written or signed by, 
or on behalf of, a debtor in order to supply evi- 
dence of such debt in any book (other than a 
banker's pass-book) or on a separate piece of paper 
when such book or paper is left in the creditor's 
Possession.” 

Then follows the Proviso with which 
I am nct concerned, Thus, there are 4 
number of conditions to be fultlled before 
any particular document qualities as an 
acknowledgment of a debt so as to be liable 
to a one anna stamp duty under this 
Article. First and foremost, it must be 
an acknowledgment of a debt exceeding 
Ks, 20 in amount or value; secondly, it 
must be written or signed by or on benalf 
of a debtor; thirdly,1t must be so written 
or signed ın order to supply evidence of 
such debt; fourthly, it must beso written 
or signed in a book or on a separate piece 
of paper and fifthly, if it is in a book, 
that book, or if it is on a paper, that 
paper, must be left in the creditor's posses- 
sion. I may say at once that in this case 
the document in question was constituted 
by a separate piece of paper and there is 
no dispute but that such separate piece of 
Paper was left in the plaintiffs’ possession. 
We are, therefore, not concerned with the 
fourth and fifth of those conditions. I have 
in dealing with a statutory provision of 
this kind to deal with the matter strictly. 
It has been pointed out in more than 
one place that the penalty for omitting to 
stamp with a one anne stamp a document 
that should be so stamped under this Article 
is important because the Act, whether by 
design or not, 1 donot know, has omitted 
to give any opportunity for having it 
stamped under the usual penalty. 

If the document offends against this 
Article, then it is admissible in evidence 
for no purpose whatever and by no means 
can it be made so admissible. It has 
been rightly pointed out that that is a 
Very severe Penalty for what after all is 
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not a very serious loss to the revenue. 
However that may be, and however inclined 
a Judge might be on that account to take 
a generous view of the requirements of 
the Article, nevertheless one must, when 
faced with this question, decide it strictly 
and judicially. 1l shall have again to refer 
to this Article but I propose now to deal 
with the document itself and the cir 
cumstances in which, so far as I can tell 
from the evidence, it was brought into 
existence, 

During the currency of the arrangement 
belween the plaintiffs and the defendants, 
to which I have already drawn attention, it 
was the practice at the end of each month 
for the plaintiffs to submit to the defendants 
a statement which the defendants, or 
rather defendant No. l in particular, 
in the circumstances that 1 have 
before me signed and then handed back to 
the plaintifie. I have. been in some dvubt 
as to whether the defendants obtained or 
were given each month a copy for them- 
selves; but upon a reference to Ex. E 
written by the plaintiffs to the defendants, 
Bo far as | can see, it would seem that a 
copy of the account was either retained by 
or given to the defendants. The monthly 
statements, at any rate in three instances, 
namely thcse for January, February and 
March, 1934, which I have before me, are 
written upon sheets which are, I think, 
the ordinary bill sheets: of the plaintiffs. 
It may “be that it isthe notepaper of the 
plaintiffs, or it may be that itis their bill 
form. 1 do not think it matters much. 
In either case, it contains in print the 
plaintifs’ name, their description, their 
address and all ihe other items of business 
interest that are usually found in docu 
ments of this kind. | 

The frst of these statements, that for 
January—and I emphasize that the exhibit- 
ed statements are only three instances of 
the statements that were delivered regularly 
each month during the term of the arrange- 
ment—is in this form. It opens by bringing 
forward frcm ' the previous month the 
balance cf the account. In this case there 
was at tLe beginning of the month of 
Jaunary a debit against the defendants for 
Rs.418-1-€. They are then debi ed with a 
sum of cash which may have been a cash 
loan and on January <0, they are debited 
with another cash loan ot Rs. 100 and there 
are two trifling items of three annas each 
to their debit, the meaning of whichI do 
notknouw. On the cther side of the account 
they are given credit in that month for 
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Rs. 37 and Rs. 44 which no doubt represent 
the value of hides supplied by them during 
the month And, as a result of that, the 
month closes with a debit of Rs. 4683-0in 
favour of the plaintiffs against the defen- 
dants. Beneath thatis placed the signature 
of defendant No. 1, It is accompanied’ by 
no writing; it is simply signed by defen- 
dant No. 1, 
The account for February is in the same 
form and is similarly signed. The cons 
cluding balance against the defendants is 
Rs. 399-13-6. Tne March statement again 
is precisely similar and ends with a 
balance of Rs, 5U4-9-6 in the plaintifis' 
favour. That is the principal sum which 
is now sued for and that document, like its 
predecessors, has been signed by Ebrahim 
wilhout a comment of any kind. The point 
I desire to emphasize again is that those 
three documents are the three c:ncluding 
documents of a series which as far asl 
know—I think it is admitted by the parties 
—lasted throughout the term of the 
business relations between the parties, 
There is one other matter of fact which 
I think I ought to mention, which is that 
the plaintiffe held two promissory notes for 
Ra. 100 each. One or both of these promis» 
sory notes are unstamped and are of course 
inadmissible in evidence; but that does 
not, 1 think, prevent me from taking notice 
of the promissory notes themselves and tLe 
fact that the promissory notes were un- 
stamped, I think, is a matter extraneous to 
the point I have to decide. So far as the 
oral evidence ın the case goes, it is remark- 
able having regard to tne contestinvolved 
inthis suit that no really explicit evidence 
is given asto why the monthly statemenis 
of which Exhibits A are the samples were 
brought into exisience by the parties. 
Abdul Shakur says in his evidence-in- 
chief: - we 
_“Every month we used to make statements .of 
accounts We used to take the signature of one of 
the defendants on these statements. The defendants 
had had dealings with us for the last 13 years 


Exs AAandB are the extracts from our books of 
accounts,” : 


1 should perhaps have said, in order to 
make it quite clear, that the statements, the 
contenis of which I have been explaining, 
were really only extracts from the plain- 
tiffs’ books, We have the relevant pages 
of the plaintiffs’ books themselves in evi- 
dence and it is clear that each of the- 
monthly statements was a mere copy of the 
plantis’ own account. Abdul Shakur goes 
on tosay; . 


“Exhibita A, A-l and A-2 were the statements of 
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accounts made and the signatures thereon are those 
of Ebrahim, defendant No. J. These exhibits are 
in my handwriting. Ebrahim signed them in my 
presence.” 

An in cross-examination he says : 

“The accounts were settled once in a month or once 
in two months, Then sometimes we took back such 
receipts from the butchers but we did not do so 
sometimes,” 

And later cn in 
says: 

“When I mede out statements ‘of accounts, I re- 
quired the butchers (that, of course, is the defen- 
dants) to bring the receipta which they had obtained 
from the durwan.” 

That refers to the receipts for hides 
delivered by the defendants to the plaintiffs 
during the course of the arrangement. And 
a little later on he says : 

“The butchers brought receipts issued by the 
durwan when I made out statements. The money 
we gave to the butchers are not loans but advances 
i supply of hides though promissory notes were 

en, 


cross-examination he 


Abdul Gaffar, the assistant manager of 
the plaintiffs, says : 

“The procedure adopted in all offices is to ad- 
vance Money to butchers on promissory notes as 
well as without promissory notes and such advances 
are entered inthe books of accounts, When hides 
are supplied we pay one-anna less than the market 
price. hen the butchers stop supplying hides to 
us, we charge interest on the advances and file suite 
against them.” f 
_ Abdalla, the sixth plaintiffs’ witness, said 
in examinationein- chief, 

“The accounts were settled once a month, The 
durwan kept a small book in which he noted 
receipts. The plaintiffs kept a small box, When 
accounts were settled; entries were 


book maintained by the plaintiffs." 

Ebrahim himself, defendant No, 1, says: 
ecane WO Bottled accounts once in ten days 
<r once in two or three months. “Now that 
is really the whole of the evidence so far 
as it has beenigiven in this case; but, 
having regard to the real point’ which has 
emerged, l cannot say that it is either very 
explicit or very helpful. Having explained 
therefore what Ex. Ais and the circums- 
tances in which it came into existence as 
well as] can, I must now refer for a 
moment to Art. J, Sch. I, to the Act. In 
order to bring a document within- the 
mischief of this Article, what has to be 
established is that it is an acknowledgment 
of a debt created inorder tosupply evi» 
dence of such debt, When this case was 
first opened, | was inclined to take a strong 
view that where you fnd a document of an 
kind with a balance struck and a debtor's 
signature attached to it, it must necessarily 
be an acknowledgment of a debt. But 
having regard to the authorities that I have 
been referred to and to a further considera 
tion of Art, 1, I have been reluctantly come 
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pelled to admit that the question is not 


quite so easy to decida. 

It may well be that the view which I 

have admitted, I was in the first place 
inclined to take contains part of the truth. 
It may well be that, when you find a docu- 
ment either in the form of this Ex. A or in 
one of the numerous oiher forms upon which 
litigation has arisen in the various cases 
to which my attention has been drawn, the 
signature ofa debtor attached to a state- 
ment does, among other things, amount to 
an acknowledgment of adebt, But it has 
to be appreciated—and it is not easy to 
appreciate atfirst sight—that this article 
Tequires something more than an acknow- 
ledgment of a debt. It requires an 
acknowledgment of a debt brought into 
existence in order to supply, that 18 for 
the purpose of supplying, evidence of suca 
debt. Whena min writes a fignieon a 
Piece of paper and signs it, 1t may well be 
that in one sense that is an acknowledge 
ment of a debt; but the purpose for which 
he writes it may or may not be the purpose 
of furoiszing his debtor with evidence of 
the debt. There may be a hundred and one 
reasons why such a piece of paper is 
brought into existence. 
ed in saying that to express in my own 
words what is shortly and better expressed 
in the words of Sir Walter Scowabe, U.J. 
of Madras in Surjimull Murlidhar v. 
Ananta Lal (1). He says: 
- “The first question that arises is whether any 
Particular document is given to supply evidence or 
the debt. Jt is quite clear to my mind on the suth- 
Tities that the question is whether 1618 given with 
the dominant intent to supply evidence of the debt 
and ıt has been held that where the document 
Contains other entries from which it 1s right to 
deduce that the intention 18 toarrive at a etate- 
ment of account orto put on record payments on 
either side, the intention to be inferred trom tue 
sending ofthe document, although ıt contains a 
balancing item atthe end, 1s not to supply evidenca 
to the oreditor."’ 


[tis the first part of that passage to 
which I am drawing attention, namely, 
that the primary question is whether the 
document was brought into existence wiin 
the ‘dominant intention” of supplying eve 
dence ofthe debt. The fact that toe docu- 
ment is apt to serve other purposes does 
not absolve the Oourt from enquiring, as ıt 
is enjoined todo by Art, 1, what was the 
puprpose for which it was meant; that is 
the reason why L have endeavoured to 
point out that a document may well be a 
document which is aa acknowledgment of a 


) 46 M948; 74 Ind, Uas. 1039, AL 1944 Mad 
353; 45 M L J 899; 18 L W aks; (luad) M W Niih 
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debt and inay still not be a document which 
is an acknowledgment of a debt within the 
meaning of Art. 1. Even though it is an 
acknowledgment of a debt it does not come 
within the mischief of Art. 1 unless it was 
created in order to supply evidence of such 
debt ; so that what wa have to seek here 
is the intention of the plaintifs and the 
defendants in briging into existence Ex A. 
I haye been referred to a large number of. 
authorities, but I may say at once, that 
except in sọ {far as any authority contains 
any statement of principle olher particular 
oases are not of assistance in this case; each 
casg must depend upon its own facts as 
was pointed out by Woodroffe, J.in Galstaun 
v.. Hutchison (2). The learned Judge in 
‘that case in his opening words points wut : 
“On the question whethera particular document in 
Built amcunts to an acknowledgment of a debt, one 
decision can hardly be an authority for another, for 
each case must depend on its own circumstances.” 
With ihat I respectfully agree and it is 
for that reason that J do nut propose to refer 
fo the many authorities which have been 
Cited to me. I have to search for the 
intentizn with which Ex. A was created. 
Mr. Ohari, on behalf of the respondents to 
this appeal, says that I cannot reasonably 
find that Ex. A was created for any other 
Purpose than the purpose of furnishing 
evidence of a debt. Mr. K. U. Sanyal on 
the other hand, on behalf of the appellants, 
Says that the view I should take upon the 
facts and the history of this particular 
case is..that the series of -documents, of 
which Ex. A contains three, are merely 
Periodical documents brougat into existence 
-for the purposé of record. ` a 
...Now it has to be borne in mind in this 
ase what the nature of the transastions 
was. “On the one side, namely on the plain- 
tiffs’ side it is quite definite that particular 
sums of money were advanced from time 
to- time.. But on the defendants’ side 
entries, it ig not quite so clear’ cut. -The 
defendants were supplying hides apparently 
through the plaintiffs’ durwan who. entered 
the number of hides received. in his note- 
book. No particular price was fixed for the 
hides, but they ware to be supplied at the 
market price less one anna, and bearing 
that in mind, it supplies, in my opinion, an 
intelligib’e,reason why at the end of each 
month a statement should be made of the 
hides supplied ; because the defendants 
‘could then see first of all the number of 
ı fides for which they had been given credit 
Land the price at which they have been 


` (2) 390 789, 16 Ind, Oas. 979; 16 O W N 945, ° 
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brought into the. account: That ie .the 
first point which has struck me, : ‘ 

. The second point is thife. As I have 
already pointed out more than once, this 
was a running account and the, last of these 
accounts, although it happens to coincide 
with the date on which the. agreement 
seems to have terminated, is no different 
from any of the earlier accounts. If there- 
fore we take, for instance, the January 
“account, it is dated January 31. Whether 
ornot it was actually signed on that date 
I do not know. But bearing in mind that 
these transactions were continuing trans- 
actions and went on almost from day to 
day, one has to appreciate that at no given 
moment except possibly upon the very day 
on whidh the document was signed is this 
document evidence of what the defendants 
were actually owing to the plaintiffs; I am 
not sure whether [ have made the point 
clear. “For instance, if on February. 15, 
1934, the plaintiffs had been minded to sue 
the defendants, then on that date the first 
of the documents comprised 'in Hx, A is not 
evidence of what the debt was, ‘There is 
‘no doubt that it is capable of being used 
as evidence of what was owing oo Janu 
-ary 31. But at no given point except 
possibly at the moment at which it is signed 
is it evideuce of any particular debt. 

Now bearing these considerations in mind, 
bearing in mind the course of business 
between these Lwo parties, bearing in mind 
that these transactions were continuing 
‘transactions and bearing ‘in mind that at 
no point of time was it ever contemplated 
that any ofthese particular balances, excépt 
possibly the’ last’ one, would ever become 
payable in cash by the defendants to ‘the 
‘plaintiffs, it seems to me to be impoasible 
tor me to say that the real purpose for 
which these’ documents were brought into 
existence was the supply of the evideiice 
of an acutal debt. As [L ‘have said if you 
take any ‘one of the balances other than 
the last one on` Mareh 31, 1934, it would 
be quite impossible for anybody to contend 
that it was ever within the contemplation 
of either party that tha actual sum so stated 
as the balance would be paid by the defen- 
‘dants tothe plaintifs. ‘Take the January 
one; nobody coitemplated that Rs. 468-d-0 
should be paid by the defendants to the 
pPlaintifis, Ib was contemplated “by the 
“parties that the transaction would go on 
‘and that the balance would, in the course 
of time, become more or less than that 
“and it seems to me that the balance was 
struck and signéd, not for the purpose of 
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being evidence that that money was then 
due but simply as one of a ‘series of state- 
mentë of account whioh for the conveniénee 
of the” parties ` were exchanged ab first 
intérvals. “ang jeoms to me tobe the real 
purpose of* fix. ae ' The” question 18 not 
free from difficulty ahd I have had to deter- 
miné it as best as I can. I regret to take 
a different view from the view ‘taken by 
the learned Judge in” first appeal because 
as Ihave said. I think 
argyment each way.: Having ‘taken that 
view, I am bound’ fo come to the conclusion: 
that ‘the document in question: was wroùgly 
excluded from evidence by the “Township 
Judge inasmuch .as, in my opinion, it:was 
Hot ‘a: document réquired! to” “be stamped 
finder r Art. 1 of geh“ I ” It seems" $o me, 
srefore that the proper. coursé to” take is 
to'allow this appeal and to remand the case 
to the: Township Judge' now 'to be: ‘tried 
upon, the footing that the’ document ‘has 
heen wrongly excluded from evidence and 
should now be. admitted, Lt will be 
Témsndeéd: to the District “Uourt to re-try’ it 
‘upon all, ‘the issues other than” issuéé“Nos, | 
"3, 4 and ll. The costa of this, appeal 
which I assess at five gold mohurs wall be 
costs in the suit," ¢ 
A ? - “Ois remanded. ~ 
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-~ bungalows for the’ purposes of lana acquisition 
they are substantial questions of law: - 

- P.O. A. for- tosye to appeal to Ae Majesty 
vin Council. - 

“ar ' Messrs P. L. Banerji and- B. Mukerji, 
for the Applicant, - 


~- Mr, 5. -K. Dar, ior We: Opposite Party, 
1ö5=-65 & 66 ENG 
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Bennet, “J.—This is an application on 
béhalf of one Sri Narain anna for leave 
to appeal to'His Majesty in Counsel against 
an appellate decision of this Oourt in F. 
A, No. 166 of 1935. The application is 
made under s. 110, Oivil P,O, and s 109 
(c), Civil P, C., has been added to-day, The 
facts are that there was a land acquisition 
case in Meerut and Sri Narain Khanna 
made an’ application uuder the Land 
Acquisition Act tothe District Judge and 
the’ District Judge granted Rs, 26,238, 
Sri Narain Khanna appealed to this Court 
aid we increased that amount by Re, 9,902 
and allowed interest. Tne amount claimed 
by Sri Narain’ Khanna before the Dai 
Judge and “in this Court and in proe 
posed’ appeal to the Privy Council is over 
Rs. 10,000. The first question is whether 
he has a right of appeal under s. 110, 
Civil P. CO, This provides: 

“And where the decree or final order appealed 
from affirms the decision of the Oourt immediately 
below the Uourt passing such decree or final order, 


the appeal must involve some substantial question 
of law." 


Learned Gounsel claims that it is not 
necessary to show a substantial question 
of law because the decree of this Court 
does not affirm the decision'of the District 
Judge, Now, the decision of this Court 
‘affirms the decision of the District Judge 
so far as'the grant by the District Judge 
of Rs. 26,238 is concerned. The decree 
of this Oourt grants a further amount in 
favour of the appellant of Rs. 9,902. It is 
not against this further increase that the 
eer desires to appeal as that increase 

is in his favour. It appears to us that the 
natural construction of the wording of 
8, 110 is that this is a case where the decree 
has! affirmed the decision of the Gourt 
below. The decision of the Court below 
was that Rs. 26,238 should be granted to 
‘Sri Narain Khanna and that decision 
stands good and is, therefore, affirmed. 
Some ‘metaphysical argument was made 
‘thatthe decree of- tne District Judge 
read by inversion means that nothing more 
could.be granted and this Court did grant 
something more and therefore it should be 
_read as varying the decree of the District 
Judge. We do not think that this is a 
. fair constraction of the language of s, 110, 


Civil P. 0. 


Reference was made by learned O ungel to 
a oase not yet E Raj Dei Bibi v. Babu 
‘Radhika Prasad, Pi O. A. No. 24 of 1938 
decided by another Benchot this Oourt on 
September 16, 1938. The facts of that case 
were that the trial Court had dismissed the 
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suit of the plairtiff against defendant No. 7. 
Plaintiff appealed and the High Court 
decreed Rs. &,872-8-0 for the plaintiff 
against defendant No. 7 and the plaintiff. 
desired to appeal to the Privy Oouncil for a 
larger sum. The Bench held that this was a 
ease where the decree or final order of the 
trial Court had not been affirmed. The 
decree of the trial Court was that the plaint- 
iff should receive nothing from defendant 
No. 7.. That was certainly not upheld by the 
High Court and therefore the case is in 
our opinion quite a different one from the 
present case, ‘lhe view which we have 
taken has been held by this Bench in a 
reported mune Wigar Ali Khan v. Narain 
Das (1) and that follows another reported 
ruling, Kamal Nah v. Bithal Das (2. It 
is true that some observations were made 
against the validity of this ruling by the 
late learned Ohief Justice in Nathu Lal v. 
‘Raghubir, Singh (3) to the effect that by 
implication their Lordships of the Privy 
Council had overruled’ that view of law in 
Annapurna Bai v. Ruprao (4) but that 
‘view was: not stated in the judgments 
of the other two learned Judges in that 
Full Bench. We have distinguished this 
ruling of their Lordships of the Privy 
‘Oouncil in the reported ruling, Wigar Al 
v. Narain Das (|). We consider, therefore, 
that to bring the case under s., 110 it must 
be shown that the ‘appeal.-involves some 
substantial question of law, Now, the 
grounds of appeal do refer to certain 
questions of law and these questions relate 
to the method of arriving at the value of 
bungalows for the purposes of land acquisi- 
tion. In our opinion they are substantial 
questions of law. Permission has already been 
fou to the Secretary of State to appeal 

om this particular decision of this Court 
on these questions. We think, therefor 
that itis a case where permissson ‘sho nd 
be granted ‘and accordingly we certify that 
this case ib a fit one fo r appeal to His 
Majesty in Council. ` l 


'B Application granted. 
(1) - (1939) A L J 63; 182 Ind. Cas, 367; A I R 19 
All, 332; I L R (1939) All. 443; IRAI K 
Ror u a 64 Ind. Oas. 916; A I R1922 AU. 89; 


no Gast) A L J 968; 135 Ind. Cas, 234; AI R 
1932 All, 65; 4.4 146; Ind. Rul (193) All. 58 


B). 
(4) 51 O i 86 Ind. Cas, 504; 
60; 51 TA 319 ‘® 0), A IR 1925 PO 
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‘Sahai, for the Appellants. 


PATNA HIGH COURT © T 
Letters Patent Appeal No. 1 of 1939 oat 
August 29, 1939 
Harties; 0. J. AND FAZL ALI, JJ: 
DURGA’ SINGH AND OTABRS— . ~ ah 
: APPALLANTS ude et 
. versus Soage 
i "KESHO LAL AND ANOTHBR—-; _ , pon 
RESPONDANTS 
Transfer. of Property Act (IV of 1£82), ss. 7 130 
—Claim to debt which cannot be conferred“ by 
action is not property-—Part of ` debt, whether. 
assignable—Act, “ifim distinction between whole. 
debt and part'oj debt—Held on facts that ‘assign 
ment was of a distinct and separate debt and, not 
part of debt. A. 
Fasi Ali, J. —Under the T, P. Abt, a debts h Are 
actionable claims. It follows that a ‘claim ‘to 8 
debt which cannot be enforced by” action, asi. for 
example, when the debt is barred by limitation, ‘is 
not property. The same limitation must apply,,-to 
a part of a debt; and, in order to determine’ whe- 
ther or not it is property, whether an‘ Action’ 
can be sustained to recover it. Thus ‘if-claim to a 
part ofa debt cannot be enforced under O. II,.r:-%, 
Uivil P. O., it is not an actionable claim and s, 130 can 
have no application to it. [p. 517, col. 2; p. 518, col. 2.] 
The T. P. Act. does not recognise any distinc- 
tion between a whole debt and part of a debt: Both 
may be transferred under that Act, if. they. come. 
under the category of “ actionable “claims” as an 
actionable claim is “ property.” The transferee af 
a part of a debt may, however, find’ that whit’ is 
transferred to him is not an ‘actionable ‘claim 
as‘ under O. II, r. 2, Oivil P.O. a single cause of - 
action cannot be allowed to be split up into several 
causes of action, Order II, r. 2 being a rule of 
procedure, it does. not affect the right of transfer, 
that is to say, it cannot make what 1s transferable 
non-transferable, It does, however, bar the right of 
suit in certam cases and it may prevent the 
transferee of a part of a debt from dnforcing his 
claim:-and thereby make the transfer nugatory’; .* 
wa Indian and English Oase-law discussed.) < is 
eld, on facts that the asaignment was not..an 
assignment of part of a debt but was in substanée 
and in fact an assignment of a “distinct and’ separate - 
debt, It was accordingly a valid assignment “which 
gave the assignee a right to sue, (p. 519, cols. 1 & 2.) 
L. P. A. against a judgment of Mr. Justice 
Rowland, dated November 11, 1938.. ya, 


mas Pt, 


Messrs. K. Saht and Avadhesh Nandan 


Tye m” 


ia, 

Mr, Bhubaneshwar Prasad Sinha, for: the 
Respondents. Eaei 

Fazl All, J.—This is an- ` appeal from `a 
decision of Mr.J ustice’ Rowland: in’’a suit 
brought by the respondents to recover: ‘a 
certain sum of money from the appellants, 


- The suit was decreed by the trial Court, but 


was dismissed on appeal by the lower 
Appellate Court. Mr, Justice Rowland has 
in second appeal set aside the judgment’ of 


‘the lower Appellate Court and restored the 


judgment of the trial Court, The defend- 
antes first party who contested the.suit, haye 


accordingly preferred this eppeal under the 
Letters Patent. 


` = 
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: The circtimstances which gave , rise to 
this litigation may be. briefly stated: as 
follows: On November:-6, 1923, defends 
ant No. 11 executed a` zarpeshgi lease’ in 
respect of a seven pies share in Mavza 
-Bahpuri Majurahi in favour of the appel- 
lants (defendant first party). On November 
_10, 1928, hë mortgaged the same property 
to defendant No. 12 for a sum of Rs. 1,600 
and on October 13, 1932, he borrowed a sum 
` of Rs. 330 from the latter by executing a 
hand-note in his favour. On June 23, 1933, 
he sold to the appellants. the property 
already mortgaged to them and defend- 
ant No. 12 for asum of Rs. 5,000. It was 
recited inthe sale-deed that out of the 
total sum of Rs. 5,000, Rs 2,125 had been 
set off against the mortgage-debt due to 
. the vendées on the basis of the mortgage 
dated November 6, 1923, and a sum of 
“Rs. 2,227 had been left in deposit with them 
‘for the purpose of paying off the mortgage 
duee of defendant No. 12, The balance of 
the consideration money, namely, Rs. 648 
was paid in cash. As the debt due to 
defendant No, 12 from defendant No, 11 on 
the hand-note ‘was not paid by the appel- 
lants, defendant No, 11 had to borrow a 
sum of Rs. 450 from the plaintiff for the 
‘purpose of paying it off andon January 28, 
_1935, -in consideration of the advance made 
by thé’ plaintiff to him he executed a 
registered deed (Ex, 1) by 
ssigned to him (the plaintiff) his right to 
realise `a sum of Rs, 500 from the appellants, 
It was recited in the deed of assignment 
thatthe sum of Re. 2,227 which had” been 
left with the vendee represented the total 
‘sum due on the date of the sale to’ defend- 
‘ant No. 12 from defendant No. 11, both on 
the. mortgage-bond dated November “10, 
1928, and. the hand-note dated October 13, 
1932, It was also stated that by mistake 
‘the dues under the hand-note ‘had not been 
mentioned in the sale-deed though the 
understanding between the parties was 
‘that this debt ‘should also bê paid off out 
of thé money léft with the appellants. 
‘After the assignment the plaintiff brought 
the -present suit to recover thé sum of 
Rs.-500 with interest up to the date ofthe 
suit- calculated at the rate mentioned . in 
the . handnote. dated October 13, 1932, and 
‘prayed tnat the money cléimed should be 
charged on the property which had been 
sold by deféndant No, Li to the defendants 
first party. The suit was decreed by the 
Munsif but his decision was reversed by 
the- Subordinate -Judge- on- the ground 
that inlawa part of a debt could Hot be 
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which ` he: 


-good in equity and was deemed to 
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assigned and therefcre the plaintiff had 
no right of suit. This view was not 
accepted in second appeal by Mr, Justice 
Rowland who accordingly set aside the 
judgment of the Subordinate Judge and 
restored the decree of the Munsif. The 
principal point therefore which arises in this 
appeal is whether the assigament of a part 
of a debt is valid in India. 

The point is a Somewhat difficult one and 
it dves not appear to have been fully 
discussed in any of the Indian authorities 
cited at the Bsr. In Sabjan Sahib v. Abdul 
Aezeez Sahib, 42 Ind, Oas, 684 at p. 693 (1) 
Seshagiri Ayyar, J. sitting singly made an 
obsarvation to the effect that the omission 
of the word “absolute” from s. 130 of the 
T. P. Act which deals with the assignment 
of actionable claim “was a deliberate 
departure from the rule of English Law and 
indicated that an assignment of part of a 
chose in action can be given effect to under 
the T, P. Act.” In Duraiswami Mudaliar v, 
Doraiswamt Aiyangar (2) Ramesam, J. (also 
sitting singly dissented from the observa- 
tion of Seshagiri Ayyar, J. and ‘after referr- 
ing to certain English cases expreesed the 
view that-the assigament of part of a debt 


“is not “valid. In Raja of Ramnad v, 


Subramanian Chettiar (3) a Bench of two 


‚Judges of the Madras Higa Ooart followed 
“an earlier case of 1919 in préference to the 


decision of Ramesam, J. in Doraiswami 


“Mudaliar v. Dordigwami -Aiyangar (2) but 


all that they said on the point is to be found 
in the following passage :— A 

“The transfer of a part of a debt was not re- 
Cognised in English Common Law, but the assign- 
ment of 84. part of a dobt was always held to be 
pass the proper- 
ty in that portion of the debt. In enforcing such 
claim, it would be to implead the owner 
of the other portion of the debt, but apart from 
that there is no objection in equity to enforcing a 
claim for part payment.of a debt (vide in Re: 
Steel Wing Oo). It has also been held that the 
partial transfer of adebt is valid in Appeal No. 
33 of 1919 in this Court, and this objection must 
therefore be disallowed although there iaa remark 
in Doraiswami Mudaliar v. Doratswamt Atyangar 
(2), which throws some doubt upon this conclu- 
sion,” 


In Ghishulal Ganeshi Lal v. Gambhirmal 
Pandya (4)'a Division Beach of the Oalcutta 
High Ooart consisting of Lort-Williams and 
Jack, JJ. expressed a contrary view bat 


(1) 42 Ind. Oas, 684 at p. 693; A I R 1918 Mad, 
337 


(3) 48 M-L J 432; 87 Ind. Oas. 382; (1935M W 
N 180; A I R 1985 Mad, 753, ` 

(3) 52 M 465; 116 Ind. Oas. 827; A IR 1928Mad. 
1901; 30 L W 36; Ind. Rul. (1929) Mad. 619.” 
~ (4) 62 O 5.0; 164 Ind. Cas. 111 (2) 39 O W.N 
606; 9 R U13/; A IR 1938 Oal 3/7, ~ £ 
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. they did not discues the seh and based their 
„ decision “wholly on Doraiswami Mudaliar 
SI Doraiswamt Ayyangar (2). decided by 
_Ramesam, J, 

‘It. will not be cut of Place here to refer to 
‘ooktain caseg decided in England after the 
“paesing of the Judicature Act of 1873. It is 
swell: known that according to the Common 
“Law of England chcses in action could not, 
-asa Tule, be assigned but in equity such 
“assignments were allowed to be made from 
‘a Very early date and even at Common Law 
Jan, assignee was generally allowed to sue 
“in the name of the assignor and in some 
“cases under a power-of-attorney obtained 

m him. After the passing of the 
Judicature Act, 1873, however, 8,25 (6) of 
‘that Act enabled the "legal Tight in debt or 
other thing in action’ to ke transferred to 
-the ‘assignee together with all remedies 
Yncluding the rightto sue in his name. 
‘ection 25 of the Judicature Act has now 
‘been superseded by s. 136 -of the Law of 
“Property (15 ‘Geo. Oh. v0) which runs as 
‘follows ;— 
~ “ Any absolute assignment by writing under the 
“hand ‘of the assignor (not purporting to be by way 
“af charge only) of any debt or other legal thing in 
-action, of which aa notice an rue has been 


ae to the debtor- ........ esseesosseoe iB Cflectual in 
w (subject ‘to equities “having priority over the 


Goncur- 


“éxice - ah ‘assignor, etc., etc.” 
> Now, thé question as to whethera part of 
adebt was assignable under s. 25 of the 
‘Judicature Act appears to have ‘been raised 
jin Many casés, ‘but at has not yet been 
“authoritatively answered. In. Brice v. 
‘Bannister (b) Lord Coleridge expressed the 
‘view thatsuch an assignment fell-within 
‘the Act, buton appeal Cotton, L, J. treated 
the particular assignment. as a case. of 
equitable assignment. In Durham Bros, v. 
Robertson (6) Chitty, Le J. questioned the 
‘correctness of the view expressed by Lord 
“‘Qoleridge in Brice v, Bannister (5) -and 
-observed ; 
“ The decision of Lord Coleridge, 0. J., in Brice 
v. Bannister (t), that the case fell within the 235th 
“section appears to me to be open to question......... 
aese oe Lhe section speaks of an absolute assign- 
saan ‘of any debt or other chose ın action. It 
‘does not say “orapy part of a debt or chose in 
action.” lt appears to me as, at present advised 
-to'be questionable whether an asmgnmeut of" part 
.of an-entixe debt is within the ensctment. E it 
te it would seem to leave it in the power of -the 
OE eee QB 569; 47 LIQB 733; TEL T 7385 


26-W R670 
mu) 1 GE feos 67 L- J Q B 4e4; 18 L T 
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original creditor to split up thé single legal cause 
of action’ forthe debt into as many separate! legal 
causes of action as he might‘ think fit.” “Howeveh, 
it is not necessary to- decide the’ point in “the 
present case, and I leave it open for; « future don- 
sideration.” $ 

““ In the same-case Collins, Li J. while agréé- 
ing with Chitty, L. J. refrained from ‘prom 
nouncing any opinion ‘on* the’ quéstion 
‘whether an assignment ‘of- a? part .of’a 
“debt was within 6, 25, sub-s. ` (6) ‘ot’ the 
Judicature Act of 1873- 
Hamphreys (7) an assignment of “ coma 
and such part of ‘my income, salary’ aiid 
‘other emoluments from H.’ As‘shall be necebe 
sary to paya definite sum -and any furthér 
suns ip . which Ji may hereaftér b 
indebted to you” was held ‘by Darling, J. to 
be not such an assignment as ‘was 'coh- 
templated by s 25 sub-s, (6) of tHe 
Jadicatue Acct. 
that “having regard to the expression ot 
‘opinion by Ubitty, L. J. in Durham Bros, Ve 
Robertson (6) it is extremely doubtful whé- 
ther the assignment‘being of part ofa debt 
only would come within the Act.” “Lord 
Alberston, O; J. and Channel, J., however, 
refrained from expressing any opinion’ in 
“that case as to whether an’ assignment ‘of’ a 
‘part of'a debt’ fell within the section. In 
Forster v. Baker (8) a Jadgmontrorentof 
‘having assignéd a part of the udgment- 
‘debt for valuable consideration, t 6: assignee 
-applied for leave to issue execution, ‘lt’ was 
held by Bray, J. that: there could‘not’be ‘an 
absolute assignment within 9,25 (6) of the 
Judicature Act of a definite-part of an éxist- 
ing debt ‘or other legal chose in action. 
The Oourt of Appeal, however, without 
expressing an opinion on, the pcint' held 
that as the original’ judgment- creditor 
could only issue a single execution upon 
his judgment and could not .split up the 
judgmentrdebt and issue separate “execti= 
tions upon the different parts, he could not 
give toan assignee of a part of the judg- 
ment-debt a right which he himself did not 
‘possess. In Hughesv. Pump House Hotel 
Co., Ltd., (9) Mathew, L; J. did’ not express 
any detinite opinion on the question,’ but 
obgerved ; 

“In the course of the argument the question-waa 
raised whether an assignment of part of a debt 
cumes within.s; 28 of the: Judicature Act, 1813. 
We are not called upon to decide that question. m 


this case, and 1 will expiess no opinion upon ‘it 
further than to say thas, as at present advised, ‘I 


a ob (202) 1 K B10, LEJK B33, ‘eo LT ay 
wa) csi; 2 KB 636; 19173 KB 664; 102 Is. TT 


26. T L-R 
i “Sa cia) 2 KB 190; 71 LIK B 630; 86 L Tah 


In“ -Jones’¥. . 
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think, when that question arises for decision, much 

maybe said in favour of the view than an assign- 

ment of part of a debt could not be an absolute 

sssignment within the section,” 

; In Skipper & Tucker v. Holloway & 
oward (10) Darling, J. (notwithstanding 

the fact that he had expressed a contrary 


: But if an absolute assignment of pàřt of á 
debt is valid under s. 35, sub-s. (6), the conse- 
quence is that the assignes is able to sue the debt- 
or without joining the assignor or the assignee of 
the. other part of the debt, if there have been two 
assignments; and it may happen that if the debt 
had been split up into two, three -or four‘ parts, 
. there might be two, three or- four- actions with 
différent results. All sorts of difficulties would 
arise, and a great burden, an anteban ril great 
burden, wonld be placed upon the debtor. In tha 
case of a judgment-debtor that consideration applies 
with even greater force because. the remedy on & 
Judgment deht is execution, and the result would 

that if a judgment-debt was divided into, say, 
three ač four parts, each of which was assigned to: 
s- different person, there might be three or- four 
executions, arid threes or four petitions in. bank- 
ruptoy, and the debtor might be considerably and 
unnecessarily harassed. These considerations, in 
my opinion, point to ‘the fact that I ought not, 
unless compelled by the languaye of’ the section, to 
construe ' the words “legal “debt: dr ‘chose: in 
action "’ as including part of a legal debt or, part 
of a chose in action.” > . a _— 
„In, re; Steel Wing Co., Ltd. (11) P. O. 
Lawrence, J.. agreed with the opinion of 
Bray, J. as expressed in Forster v. ‘Baker 
(supra) (s) and held that the, assignment of 
part of a debt does not operate to pass the 
legal right to that portion of the debt as it. 
se eh ee assignment within s. 25, sub-s. (6) 
of the Judicature Act. He, however, held at 
the same, time that such an assignment 
does gperate in equity to transfer the part 
assigned and it constitutes the assignee a 
creditor for the original debtor. It may be 
stated here that this view was perfectly 
in consonance with the opinion expressed in 
8 long line of casesand even in Durham 
Bros, V. Robertson (supra) (6) Ohitty, L. J. 
though he questionéd the correctness 
of Lord Coleridge's dictum in Brice v. 
Bannister (5) (supra), conceded that the 
assignment in question before him, was 
Valid as an equitable assignment. 


: In Bank of Liverpool and Martins, Ltd. v: 
Holland (12) which was decided in 1926, it 


1:10} (1910) 2 K B 630; 19 LJK BO, 26T D E 83. 
7(11) (1921) 1, 0h, 34% 90 LJ Oh. 116; (i E 
GRR 160128 L T 681; 64 8 J 240. AEE RR 
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was held firstly, that an assignment of a 
debt which limited the amount toa certain 
sum was good on the ground that it was an 
assignment of the whole debt with a proviso 
that any excess of certain sum must be held 
by the assignee as trustee for the assignor 
and. secondly, that even if it was an assign- 
ment :of part only of the debt, it would 
still .be-a good equitable assignment and 
the plaintifs were entitled to recover. : 

It will thus appear that though the point 
cannot be taken to have been finally settled 

‘in. England, the weight of authority in 
that country seems to be in favour of the 
View that the assignmeut of a part of a 
debt does not operate {6 pass the legal 
right to that portion of the “debt under 
& 25, sub-s. (6) of the Judicature Act, bat 
such an sssignment would operate in equity 
to transfer, the part assigned and constitute 
the assignee a creditor for the origina 
debtor, . In India, however, the position is 
somewhat different, because if it is found 

that a part ofa debt cannot be assigned 
under the T,-P. Act, it will be dif- 

/cult to. hold that such an assignment 
can still be valid in equity. The first ques- 
tion to be answered therefore is whether a 
part of a debt can be validly assigned under 
the T. P. Act. The answer to this question 
depends on whether a -part of a debt is 
“property”, because 8.6 of.the Act clearly 
provides that, “property of any kind may 
be transferred .except as otherwise provided 
by this Act or by any other law for the time 
being in force”. i 


- Now, at‘the first sight if would seeni 
that if the whole-debt is property, as it 
undoubtedly is, apart of the debt must 
be so. The matter is, however, not 0 
simple as it seems. Under the T. P; Act 
“debt” belong to a particular species ‘of 
property, namely; actionable claims, An 
actionable claim has been défined as “a 
claim toa debt the .... which the Civil 
Courts fecognise as affording grounds of 
relief”. It follows that aclaim to a debt 
which cannot be enforced by action, as for 
example, when the debt is barrad by limi- 
tation, is not property. The same limita- 
tion must, in my opinion, apply to a part 
of a-debt; and, in order to determine whe- 
ther or not it is property, we must find out 
whether an action can be, sustained to 
recuver it, 

At this point it seems necessary to refer 
to O. JI, r. 2, which runs as follows : 
.. “(1) Every suit shall include the whole of the 


claim which the plaintiff is entitled to make , in 
Tespect df the cause’ of action; but a plaistiff may 
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Poeun any portion of his claim in 
ring the suit within the 
A 


(2) Where a plaintiff omits to sue in respect of, 
or intentionally relinquishes, any portion of his 
` claim, he shall not afterwards sue in respect of the 
portion so omitted or relinquished.” 

This rule in my opinion meets the point 
so emphatically raised in the judgments of 
Chitty, L. J,, in Durham Bros. v. Robertson 
(6) and of Bray, J., in Forster v. Baker (8) 
(supra), Both the. learned Judges have 
pointed out that if apart of a debt can 
be legally traneferred, it would seem to 
leave it in the power of the original 
creditor to harass hia debtor by splitting 
up the single cause of acticn of his debt 
into as many legal causes of action as he 
might think fit. This rule will, ia my 
opinion, prevent him from doing so. It 
appears to me to be elementary that a 
creditor cannot confer upon his assignee 
a higher right than what he himself 
possesses. Thus if he himself could not sue 
the debtor twice with regard to parts of 
‘the same debt under O. II, r. 2, he cannot 
be allowed to defeat that provision by 
assigning one part of a debt to one person 
‘and another part to another. There is, 
however, nothing to prevent him from 
relinquishing one part of the debt and 
transferring another ‘part, as such an assign- 

ment will be tantamount to an assignment 
of the whole debt which remains unpaid 
after a partof the debt has been relins 
quished. He may also transfer one part 
of thé debt to one person and another 
part to another person and the two 
assignees may possibly jointly- sue the 
debtor in a common action and ask for 
a joint decree in respect of the whole 
debt. But once a suit has been brought 
on a -part of the debt, then n> suit can 
be brought subsequently for the remains 
ing part either by the creditor or by-any 
person to whom he assigns the remainder. 
It ‘appears to me that the assignment of 
the remainder in such a case must be in- 
effectual because as the creditor himself 
cannot sue upon: it, it ceases tobe his 
property and he cannot be transferring it 
to another person confer upon him a 
higher right than what he himself pose 
sessed. 


Reference may also be made in this 
connection to s. 130 of the T. P. Act 
which provides the mode of transferring 
an actionable claim. The language of 
this section bears some resemblance’ to 
the language of s. 25 (6) of the Judicature 
Act, 1873, and 8.136 of the Law of Pro 


order ta 
jurisdiction of any 
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perty Act, 1925, but it is not precisely: 
the same. One of the points of differencs' 
which alone need be pointed out ‘here “is 
that while the two English Acts speaks of 
the assignment of “any debt or other legal 
chose in acticn”, s. 130 of the “T. P: 
Act ‘purports to deal with the “transfer of 
an actionable claim” only. The difference 
may: at the first sight appear to be one 
without, distinction as the definition -of 

“actionable claim” include a claim to-a 
debt, but that definition also provides shat 
it must be such a claim” as the Oivil 
Oourts recognise as affording grounds of 
relief,” Thus if claim to a part of a, 
debt cannot be enforced under O: II, r.-2, 
itis not an actionable claim and 8. 130. Gan 
have no application to it. 

Thus the conclusion which I have Kn 
at may be summed upin a few words. 
The T: P. Act does not recognise any dis- 
tinction between whole debt and part of. 
a debt. Both may be transferred under. 
that Act, if they come under the category 
or “actionable claims” as an actionable, 
claim is “property.” The transferee of "á 
part, of a debt may, however, find that what 
is transferred to him is not an actionable 
claim as under 0O. II, r.'2, a single ‘cause’ 
of action cannot be allowed to be split up 
into several causes of action. Order, Il,. 
T, 2, being a ruleof procedure, it doés not 
affect the Tight of transfer, that is to ‘say, 
it cannot make what is transferable: non- 
transferable, It does, however, bar 
Tight of suitin certain cases and it may 
prevent the transferee of a part of a. debt 
from enforcing his claim aod thereby make’ 
the transfer nugatory. 

I ‘have dealt withthe question as to 
whether or not a part of a debt can be 
transferred at some length in view of itg 
general importance as well as ‘because’ we 
havé ‘been pressed to do so by the learned 
Counsel forthe appellant. In my- opinlon, 
however, the present case can be decided 
on a short and simple ground apart from 
this question. As I have already” said; it 
was Tecitéd in the appellants’ own sale-deed 
that a sum of Rs. 2,227 had ‘been’ left 
in deposit with them for the purpose-of 
paying off the mortgage dues of defend. 
ant No. 12. On calculation it appears: that 
the mortgage dues of defendant No: 12 
amounted only to Rs, 1,855 odd on the date 
of the sale-deed and the dues on the hand- 
note amounted to Re, 371 oddon that date 
and to Rs. 501 on January'2¢, 1935; when 
Eri. 1 was executed by defendent No. 11 
in favour of the plaintiff. Tous defendant 
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No. ll had., left with the appellants. a 
aurplus- sum of money over and above the 
amount which was payableto defendant 
No. 12n the basis of his mortgage. This 
sim clearly represented a single and whole 
debt and not part of a debt and there can 
be no doubt that it could be validly, assign- 
ed by defendant No. 11 to the plaintiff. 
The appellante’ Counsel has pointed out 
that in, the deed which was ‘executed by 


| defendant No. 11 in favour of the plaintiff 
if has been expressly stated that what — 


had been, transferred to the'plaintif was a 
part of Rs. 2,227. -Thatis undoubtedly so 
but the deed must be read as a whole, 
and when read asa whole, it clearly shows 


that according to the statement made by. 


defendant No, 11 in that deed, he left with 
him two distinct sums, one payable to 
defendant No. 12 on the basis of a morte 
age-deed and another on the basis of a 
fand-note. These two items being quite 
separate, there was nothing to prevent 
defendant No, 11 from recovering them by 
two separate suits brought on two different 
cesasions especially when in the deed 
executed by defendant No. 11 in favour 
of the appellants no time was fixed for 
the payment of the two debts due to 
defendant No. 12, Thus the debt of Rs. 500 
which was assigned by defendant No. 11 
to the, plaintiff was a distinct and separate 
debt and not merely part of a debt. In 
my opinion, therefore, even if’ we were 
inclined to hold that a part ofa debt 
cannot be assigned under the T. P. Act, 
the: assignment in favour of the plaintiff 
could not be held to be invalid. 

‘Another point which was raised on behalf 
of the appellants was that the amount 
decreed by the trial Court cannot be charg- 


ed on the property sold to them. It is. 


unnecessary to decide this point as the 


cespondent does not press fora charge. I. 


would, therefore, direct that instead of a 
decree for charge, a money decree only be 
passed in this case, and subject to this 
modification, I would dismiss the appeal 
with costs. . 

_Harries, C. J.—I agree that this appeal 
should be dismissed. Upon the facts of 
the “case, I agree that two sums were left 
in deposit with the purchaser, one sum to 
pay. off what was dueon the mortgage and 
one sium to pay off what was due on the 
hand-note. 

What the assignor assigned was the sum, 
left with the purchaser to pay off the hand-' 
note dues together with interest thereon. 
The assignment was not an assignment of 
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part of a debt but was in substance and 
in fact an assignment of a distinct and 
separate debt. It was accordingly a valid 
assignment which-gave the assignee aright 
to sue. Tnis is sufficient to dispose of the 
appeal, and the point whether part of a 
debt is assignable does not strictly arise, 
To these circumstances, I prefer to express 
no opinion in this judgment upon the very 
difficult point as to a a partof a 
debt is assignable. 
B. Appeal dismissed, 





BOMSAY HIGH COURT 
. Civil Revision Application No. 390 
of 1938 


March ë, 1939 
Buasumont, O. J. anp N. J. Want, J. 
LOKMANYA MILLS, Lro., BARSI. 

, —-APPLIOANT 


versus 
MUNICIPAL BOROUGH, BARSI 
—OPPONHNT 
Civil Procedure Code (Act V of 1908), s. 
Order of Sessions Judge passed in revision unde 
s. 111, Bombay Municipal Boroughs Act (XVIII of 
1995) —Second revision, if lies—Interference, when 


Ht hot that revision is allowed to one Court by 
a statute does not necessarily exclude a further ap- 
plication in revision to the High Court. The High 

has jorisdiction under the Oivil P, 
O. in a proper case to entertain an application 
in revision against an order in revision passed 
under s. 111, Bom. Municipal Boroughs Act, but 
such applications should be very sparingly enter- 
tained. The mere fact that the Sessions Judge has 
gone wrong in his law is not a ground which would 
justify the High Oourt in interfering in revision, in 
other than very apecial circumstances. 175 Ind. 
Oas. 891 (2), relied on, 113 Iad. Oas. 585(1), not 
followed. 


O. R. App. from an order of the Additional 
Segsions Judge, Sholapur, in Criminal Revi- 
sion Application No. 8 of 1938, 


Mr, P. B. Gajendragadkar, for the Appli- 


t. 
oar. S. K. Aragade, for the Opponent. 


Beaumont, C. J.—This is a civil revi- 
sion application, which was referred toa 
Bench because there appeared to be some 
difference of opinion between a decision of a 
Bench of this Court in Ahmedabad Muni- 
cipality v. Vadilal (1) and a decision of 
Norman, J., in Surat Borough Municipality 
v. Hamiduddin (2), The point is a very short 


one, 
(1) 30 Bom L R 1084: 113 Ind. Oas. 585 AI R 
B 376; 39 Cr. LJ 1 
wi 40 Bom.” L R 387;175 Ind Cas. 891; A IR 1938 


Bom. 301; 11 R B 6. 
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Unders. 110, Bom. Municipal Boroughs 
Aét, 1#25, appeals against demand notices 
under the Act may be made to any Magie 
trate or Bench of Magistrates by whom, 
under the directions of District Magistrates, 
such class of cases is to be tried. Then 
8.111 provides for a revision application 
againet any such decision on appeal by the 
Magistrate or Bench of Magistratca being 
made to the Court to which apreala against 
his or their decisions ordinarily lie. Ii 
the present caee an appeal under s. 110 
was made toa First Olass Magistrate from 
whose decision an appeal lay to the Sessions 
Oourt. That would be s0 in most cases though 
there might beacase in which an appeal 
would lie to a First Class Magistrate. The 
position is somewhat anomalous, because 
the question of liability to tax isa purely 
civil-matter, and the Magistrate hearing an 
appeal against: a demand - notice “igs a 
Criminal Court,'so that an.appeal lies from 
him to the Sessions Court, and not tothe 
Dietrict Court. It was held by this Court in 
Ahmedabad Municipality v. Vadilal (1) that 
the Sessions Judge in a case of this sort 
was exercising powers of a Oivil Oourt and 
not of a Criminal Qourt, and therefore no 
revision lay under the Oriminal P. C. ; and I 
think that thé learned Judges ih that case 
rather indicated the view that no revision 
\Pplication lay to this Court in any capacity. 

nder the Oivil P. C., s. 115, the High 
Gourt may call for fhe record of any case’ 
which has been decided by any Ovurt sub= 
ordinate to.éuch High Oourt, and in s. 3 if 
is provided that for thé purposes of the 
Ocde the District Court is aubordinate t6 
thé High Court. -Of courte, the Sessions 
Court is nót subordinate fothe High Court 
for the purpose of the Civil P. O. but it 
has been held that s.3; Civil P. C. ia not 
exhaustive, arid this Court on many occa- 
sions has entertained revision applications 
against orders of the Collector passed in 
revision under the Mamlatdsre’ Courts Act, 
though the Collector is not a Subordinate 
Court under s. 3. Those cases also. show 
that the fact that revision” is slldwed’t6 one 
Court by a statute does not nécessarily 
exclide a furthér &pplication. in revision to 
the High Oouit, It certainly would seem’ 
anomalous that this Odurt should have 
jurisdiction to revise 4 civil order mads bya 
District Judge and a criminal order madé 
bya Sessichs Judge, who, of course, is the 
same individual,. but should not have power 
to revise a civil order made by a Seesions 
Judge sitting under a statute temporarily 
asa Oivil Oourt, Iam disposed tO -agrés- 
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with the decision of Norman, J. in Surat’ 
Borough Municipality v. Hamiduddin (9) 
that this Qourt has jurisdiction under the 
Civil’ P. O. in a proper c.se to éntertsin an 
application in revision against an order. 
in revision passed under s. 111, Bom. 
Municipal Boroughs Act, but that such 
applications should be very sparingly enter- 
tained, e . F 

On the merits inthiscase the real comp- 
laint is that the Sessions Judge has gone. 
wrong in his law, But that ig not a ground 
which would justify us in interferisg in 
revision, in other than very special citcunie 
stances. Itis a matter of appeal and no 
appeal lies: The application fails and must 
be dismissed with costs: 

N. J. Wadia, J.—I agree. . . 

6. Application dismissed. 





LAHORE HIGH COURT 
Civil Revision No. 863 of 1938 
October 24, 1938 

Baipsg, J. nae 
LAL DIN—PLAINTIFE—PRTITIONER 


a a versus > 
OFFIOIAL RECEIVER, LYALLPUR— 
_ DBÉENDANT— RESPONDENT Wkk. 
Provincial Insolvency Act V of 1920), s. -87—Ad- 
jadication annulled—Offcial Receiver, if can ell 
easehold rights of insolvent Vou 
All that-the Insolvency Judge can do on the an- 
nNulment of the adjudication is to direct that .the 
property of the insolvent should vest in a certain 
person. Even if he rea a vesting crder, the’ 
Receiver can only hold the property for the benefit 
of the creditors, and the creditors would have to 
enforce their claim by a proper suit, The Property, 
cannot be sold in any case by ‘the Insolvénsy 


Where, therefore, the Insolvency Judge has annul- 
led the adjudication, no further pro ings can bs 
taken by thé Official Receiver. for the sale of the 
leasehold rights of the insolvent. 
(Cdse-law relied on. ] 


CO. R. from the order of the District’ J idé, 


ta'd 


Lyallpur, dated May 23, 1938, nn 


Mr. Ram Chand Manchanda, for‘thé Petis 
tioner;  - * S 
Ordér.—This appeal haa been heard 
ex parte as the respondent failed to appear 
in spite of service. The appellant Lal Din, 
had béen adjndeed insolvent but having 
failed to apply for his discharge in time, 
the adjudication” was annulled and -the 
Insolvency Judge. passed , the following, 
Oris djudiedticd, oiler im, therefore, lied 
“Hid adjudication er iB, , an 
midst a 43; Proviiolal “Indolvehey "Kot With, the 
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reservation that any money in the hands of the 
Official Receiver, and any money which he would 
recover by the leasé of the land of the insolvent for 


the maximum period shall be available for distribu- 
tion amongst creditors.” 


When the Official Receiver proceeded to 
sell the leasehold rights of the Insolvent, 
he objected -on the ground that the 
Trisolvericy having been annulled, the 
Receiver had no right to sell the aforesaid 
rights; This objection was overruled by the 
learned Insolvency Judge and his decision 
has-been upheld on appeal by the learned 
District Judge. From this decision a second 
appeal kas been preferred. It seems to me 
doubtful whether a second appeal is com- 
petent, but the matter can be considered at 
any rate,on the revision side. The main 
contention of the learned Counsel for Lal 
Din is that the Insolvency Judge having 
anvulléd the adjudication, nó further pro- 
ceéditigs could be taken by the Official 
Receiver for the sale of the leasehold rights 
of the itsolvent. ._In support of this con- 
tention hé has relied on Roop'Narain v. 
King Kirg & Co. (1), Shakar Khan v, Ishar 
Das (2), and Panna Lal v. Official Receiver, 
Jhansi (3). Two Full Bench ralings of 
the Rangoon High Oourt reported as Jaing 
Bir Singh v. R. K. Banerji (4), and Anna- 
malai Chettiar v. R. K. Banerji (5), also 
Bupport the contention. It would appear 
from these rulings as well as frcm the word- 
ing of s. 37, Provincial Insolvency Act that 
all that the learned Insolvency Judge could 
dōöh the annulment of the adjudication was 
tê diréct that the property of the insolvent 
should'vest in a certain person. He has 
passed no such clear vesting order., Even 
if hó had pdssed a vesting. order, the 
Rec6ivof could only hold thé property for 
the. benefit of the creditors, arid the credi- 
tors would have to enforce their claim 
by a proper: duit. The property, eculd not 
be. öld in any case by . the Insolvency 
Court; i in view ofthe authorities cited above. 
Tt séems: tome clear ‘in the éircumstdnces, 
the: ‘Official Receivér had no right to sell the 
leasehold rights. 

I accordingly accept this petition ex 
parte and set aside the order of the Insol- 
veacy Judge, regarding the salé of the 


leaséhold rights, but direct at the same 
) A 1IR19%6 Lah. 370; 94 Ind. Oas. 234. 
2) AIR coer 568; 163 Ind. Oas. 1007; 35 P 
LR 373; 9RL 


(3) 53 A 313; 1a Ind. ‚Ons. 848; IR par All. 
ny. p9) AL 318; Ind. Rul, Gosi) ALL £6 
287; -145 pe Oas. 320; A 1R'1985 Rang. 
%3; 6R Rany. 33 (FB 
KO ATR 1636 bag, 284; 188 Ind, Cas. 217; 14. R 
4; BR Rang. 620 (F B) 
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time that such rights shall vest in tho 
Official Receiver for a periòd of two years 
from this date for the benefit of the credi- 
tors, The creditors will, however, be able 
to avail themselves of those rights only 
by taking proper proceedings, for example, 
by a suit, ete. No order as to costs, 
D, Petition accepted. 


————— 
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_ ALLAHABAD HIGH COURT | 
. Second Civil Appeal No. 1103 of 1936 
September 8, 1939 
MonamMap Ismaty, J. 
PANOHAM SINGH AND OTHERBB— 
PLaINtTIvrs—-APPRLLANTS 
versus 5 

DEB RAM AND orares—DEPBNDANTs 
— RESPONDENTS ieg 
Land tenure—Khaekari tenure—Rights of kbaekara 


—Higsedar not in actual possession of khaekar 
land recorded in his name as khudkasht—If 
acquires title in it—Record of  Rights—Village 


records in Kumaun Garhwal—Reliability 

The khaekars are in all siete ie equal to 
proprietors with the exception that they cannot sell 
their holding, and pay emall sums called malikana, 
in addition to the quotaof revenue due from the 
land recorded in their names. The proprietors or 
hisssdars have no power to interfere with these 
khaekars or their land, waste or cultivated, and on 
the death of a khaekar without direct heirs, the 
lapsed holding reverte to the whole community of 
khaekars, and not tothe hissedar. 174 Ind. Oas, 
41, (1), relied on. 

a hissedar brings fallow land under plough and 

mals cultivates it himself, he will be Seer 
retain possession of the same, but he oan 


“no title in khaskar land which is not in his actual 


fon and is merely recorded in his name ag 
Phudkasht. : 


The village records in Kumaun Garhwal are not 
always reliable documents. 


8. O. A. from thé decision of the Distriat 
Judge, Kumaun, dated July 20, 1936. 


Mr. D. P. Uniyal, for the Appellants. 
Mr. E. V. David, for the Respondents. 


Judgment.—This is a plaintiffs’ appeal 
from a decree of the learned District Judge. 
of Kumaun which reversed a decree of the 
learned Oivil Judge of Chamoli, The suit 
whiéh, has given rise to’ this appeal, was. 
brought. by the Panch KhaeKars of village 
Nail in the district of Garhwal against the: 
defendants, who are hissedere in that, 
village, for a declaration of right in certain. 
plots of land bearing Nos, 446, 800, 805, 808 
58-1060 and 609, comprising an area "no; 
298 9-16 nalis, The plaintiffs’ case was tha’ 
they 'were.in possession of the land ‘in, suit 
having brdken it-up some yéars ago. They: 
alleged that the defendants had succeeded’ 
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in having their names. recorded in the 
recent settlement, although they were never 
in possession of the same. The trial Ovurt 
came to the conclusion that this village wna 
a- pucca khaekari village, that the plaintiffs 
were in possession of the land in dispute, 
that the defendants hissedars were in 
possession of only 18 4/16 ‘nalts and that the 
rest of the land was in cultivatery posses 
sion of the plaintiffs. On these findings the 
plaintiffs’ suit was decreed. ‘Ihe learned 
District Judge, however, took a contrary view 
and dismissed. the svit, although he held 
that the Village was a pucca khaekari 
village. The plaintiffs have now come.to 
this Court in appeal, : 

By my order dated December 22, 1933, T 
' directed the learned District Judge to 
record a finding as to the specific plots 
actually in cultivatory possession of the 
plaintiffs. before the institution of the suit 
and the period of such possession. The 


learned District Judge upon a consideration - 
of evidence has come to the conclusion thas: 


the ‚plaintifs began to éultivate the land 


in dispute three or: four years before the. 


institution of the suit. This is a finding of 
fact and cannot be disturbed in appeal, 
The, main question for determination in 
this appeal relates io the question of title, 
The plaintiffs are pucca khaekars The 
pucca' khaekars are representatives of old 
proprietors who hold the entire area of the 
viliage in virtue of having first reclaimed it 


from waste. It appears that the pucca. 


khaekars are in all respects equal to proe 
prietors with the exception that they cannot 
gell their holding, and pay smali sums 
called malikana, in addition to. the quota of 
revenue due from the land recorded. in 
their names. The proprietors or hissedars 
have no power to interfere with these 
khaekars or their land, waste or cultivated, 
and on the death of a khaekar withcut 
direct heire, the lapsed holding reverts‘ to 
the whole community of kKhaekars, and not 
tothe hissedar: vide Jaint Singh v, Nand 
Ram (1). ; - 

A short history of the plots in dispute 
will be helpful in determining the ques- 


tion of title. In Beckett's Settlement (1862). 


the entire land in this village was recorded 
in the name of Gaon Sanjait. This entry 
clearly shows that the hissedar had nothing 


to do with the cultvation of any portion of. 


the land in dispute. In Pauws Settlement 
(1866) 13 14/16 nalis of land was recorded 


1) (1938) A LJ 4; 174° Ind. Oss, 470; A LR 1938 
als 6; 1938 R D 153; 193) A LR 989; IOR A 
579; | 5 Be cas $ i s sa 
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in the name of hissedars, . The entry against. 
this area was parti qadim. There'waB. 
litigation with respect to this -land in the 
Revenue Courts and it was beld that ther 
hissedars were entitled to the plote within: 
this area, Learned Counsel for the appele. 
lants states. that there is no dispute with 
regard tothisland and the plaintiffs have: 
no Claim-to the land shown in the name of.. 
hissedars in the settlement of 1866, . In. 
Tbbotson’s Summary. - Settlement (1927-28): 
the entire area in dispute was recorded as- 
khudkasht of the hissedars, although the’ 
entry with respect to pattiqadim continued, 
From the findings of the Courte below it 
appears that the plaintiffs began their 
cultivatory possession of the land in dispute, 
between 1924 and 1934. It follows there-. 
fore, that in Ibbotson’s Settlement the land ' 
in dispute was not in actual cultivatory 
possession of the hissedars (defendants). . 
This is confirmed by the entry of parti 
qadim, which shows that the land was only, 
fallow land. The learned District Judge 
has rightly attached great importance to: 
the order of the settlement officer who was. 
responsible for the entry of the names of 
the hisredars with respect tothe plota in 
dispute, but on the basis of this entry it is 
impossible to hold that the hissedare- 
actually cultivated the land. The learned 
District Judge has not found in favour of 
the respondents on this point; in fact, he: 
has come to the conclusion that the plaintiffs 
were in actual cultivatory possession. 
before the institution of the suit. In the 
last settlement (1937-38) the Record Officer, 
Garhwal, by his order of April 25, 1938, 
directed the namesof the khaekars to be 
entered with respect to the plots in dispute, 
The Record Officer made the following: ob», 
servations : 5 phe 

“This isa pucca khaekari village, in which the 
hissedar in Mr. Pauw's Settlement got a large area of 
uncultivated land recorded in his name as khudkasht” 
This is now found cultivated. It appears to me’ 
that to all uncultivated land khudkasht is a: 
contradiction in terms. In pucca khackari villa 
the khaekars are under-proprietors, If they b i 
new land, they are automatically khaekars in it.” 


. This judgment was not before the lower 
Appellate Oourt. At the instance of the. 
appellant I admitted it under O. XLI, 
r 27. It is stated by the learned Counsel for 
the respondents: that his client was’ not 
represented before the Record Officer. ‘That 
may or may not beso, Even it it was so, it 
will not affect the question under considerae 
tion because the entry referred to by the 
Record Officer is relied upon by the learned 
District Judge. This shows that the land 
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was not in actual cultivatory . possession 
of the hissedar. There Isno doubt that if 
a hissedar brings fallow land under plough 
and actually cultivates it himself, he will 
be entitled toretain p-ssession of the same, 
but he can acquire no title in khaekar land 
which is not in his actual possession and is 
merely recorded in his name as khudkasht. 
It appears that the village records in 
Kuman Garhwal are not always reliable 
documents, The following quotation from 
Mr, Stowell’s Book, pp. 17 and 18 support the 
above observation : 

“Owing however to venality, carelessness, oF 
ignorance on the part of the amins, who made the 
original entries, and the lack of intelligence and of 
caution on the part of the villagers, a great many 
wrong entries remain uncorrected; in very many cases 
the villagers concerned never diecovered that the 
entries were wrong for years afterwards These 
mistakes are most common in the older records, such 
as those of Mr. Beokett's Settlement which still hold 
good for allthe old cultivation in Almora, and they 
consist most ska a A ofthe entry of specific fields 
in the names of the wrong hissedar or khaekar, 
though there are a good number of mistakes due to the> 
mistaken entry of the names of certain men as co- 
sharers in joint ghares.......I¢ is therefore neces- 
sary to enter a caution against giving the settle- 
ment records in the hills any such weight of 
presumption as attaches tothe regularly revised and 
checked village papers in the plains. In the case of: 
the latter. pee the much greater familiarity of the 
people with their annual, records and the greater cau- 
tion taught by 
against error, 

Having regard to the proved facts I have 
no hesitation in holding that the land was 
fallow land unti) a few years before the 
institution of the suit when the appellants 
brought it under cultivation. Under these 
circumstances, it is impossible to affirm the 
decree of the Court below. In the result, 
I allow the ‘appeal, set aside the decree of: 
the lower Appellate Oourt and restore that 
of the Oivil Judge, 
entitled to their costs from the respondents. 
Leave to appeal under Letters Patent is 
granted, 

Fe i Appeal allowed. 


experience is a further safeguard 
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rr. 62, 83—Order under 7.63, nature of—Mortgagee'a 
appiicata under r. 68 to have attachment continued 
subject to mortgage, dismissed—Order not set aside by 
suit under r. 683—Order becomes final and mortgages 
is estopped from asserting rights denied by that order 
—Mortgagee choosing to take advantage of summary 
procedure under r. 62, must suffer disadvantage aloo 
—Suit under r. 63—Whether claim under r. 62 was in- 
vestigated or not is immaterial. 

Order XXI, r. 62, Civil P, O., is an enabling pro- 
vision and when the Court is satisfied that the attach- 
ed property is subject to a mortgage or charge in 
favour of some person not in possession, it can direct 
the continuance of the attachment subject to such 
mortgage or charge. The order contemplated by this 
Rule clearly indicates that this is a judicial deter- 
mination, though in a summary way of the question 
as to whether there is a valid mortgage or char 
existing upon the attached property and when the 
Court passes an order directing the continuance of 
the attachment subject to such charge, what ia put up 
to sale is nothing more than the equity of redemption 
which the judgment-debtor has gotin the attached 
property. The deoree-holder or the purchaser cannot, 
in such cases, dispute the mortgage unless he brings 
a suit to set aside the summary order under 
O. XXI, r. 63. The same principle applies when 
the Court does not pass an order directing the con- 
tinuance of attachment subject to a mortgage but the 
mortgagee’s application to have such a direction is 

ismissed or refused. Whether the attachment on the 
roperty is directed to continue either subject to or 
from the mortgage or charge, the order is one 
which comes within the purview of O. XXI,r. 62 
and if it is notset aside by a regular suit commenced 
under O. XXI, r. 63, the summary order becomes 
conclusive and the purchaser or the mortgages 
cannot assert any right which that order denies, 

Oase-law referred to ] 

he mortgagee is not obliged to preferany claim 
at all under O. XXI, r. 62, but if he chooses to take 
advantage ofa summary procedure, he muet suffer the 
disadvantages as well. 120 Ind. Oas. 679 (5), relied 
on. i 

In order to bringa case within the purview of, 
O. XXI, r..63, Oivil P, O.,the question as to whether 
the claim was investigated or not is immaterial and 
jf anadverge order 18 made against the plaintiff in 
the claim proceeding, he is bound to institute a 
suit under O. XXI, r. 63, failing which the order 
becomes conclusive and final. 44 Ind. Oas. 265 
(9), 15 Ind, Cas, 683 (10), 64 Ind. Oas. 713 (11) and 157 
Ind. Oas. 688 (13), relied on. 


A. from the appellate decree of the, 
Additional District Judge, Alipore, dated. 
April 29, 1937. 


Messrs. Girija P. Sanyal and Kiran Ch. 
Lahiri, for the Appellant. 


Messrs. Bireswar Bagchi and Bireswar 
Chatterjee, for the Respondénts. 


B. K. Mukherjea, J.—This is an appeal 
on behalf of the plaintiff and the suit was 
one for enforcement of a mortgage bond 
alleged to have been executed by defen- 
dant No. 1 by which certain land and 
machinery were hypothecated to secure 
an advance of Rs. 1,000. The mortgage 
bond is dated December 9, 1926. Defen- 


sii 
danta Nos. 2 and. 3, were impleaded as 
parties to tha -mortgage suit on the alleg- 
ation that they bad purchased portions of 


the, mortgaged property anbsequent to the 


execution of the mortgaga bond. Defendant 


No. 1 did not appear and éontest the auit ` 


and the case was compromised with defen- 
dant. No. 2. . Defendant No. 3 who were 
the transferees of the machinery comprised 
in the mortgage were the onlv contesting 
defendant and thev contended intet alia 
that the mortgage deed was without’ consi- 
deration and that the snit was barred 
by limitation under Art, 1}, Lim. Act, it 
being brought more than a vaar’ after an 


Jdverse decision was, passed, in a claim. 
petition made by the plaintiff in respect. 


of.the- machinery under O. XXT, r. 62, 
Civil P.O, The. trial Court overruled these 
défencéd.and ‘passed a decree ét parte 
against defendant No. 1. and on contest 
sgainst defendant No. 3. The suit was 
sls decreed on'the basis of the compromise 
ds against: defendant No, 2. Against this 
lecree, there was an appeal taken by des 
fendant No. 3 alone, and the Additional 
District-Judgé who héard thé ‘appeal revers= 
ddithé decision of the trial Court- 89 far AB 
defendant.No. 3 were concerned and. dige 
missed the plaintiff's suit as against them 
on the ground that it was batred by limità- 
tion ander Art. 11, Lim. Act. The, decrée 
against . the other.two defendants was kept 
intact. It je against this decision “that 
the present second appeal has, been, prek 
férréd,. and the only Point, for our. consi- 
dération is whether the suit was barre 
wader Art. F1 Lim. Act. Tt appears. that 
ih thé'yéar 1933 & creditor who had obtain- 
ed a money decree agdinst defendant 
No. ‘1-atartéd. an execution case, in course 
which, certain propertiés including the 
machinery which was included in the 
mortgage were attached and proclaimed for 
sale. On November 13, 1939, the plaintiff 
made an application which wás headed 
ad one under O. XXI, r. 62, Civil P. O. 
and he prayed that the machinery which 
was one of the items of the property 
attachéd by the deéree-holdér, might be 
notified for dale subject to the plaintiffs’ 
mortgage.. This application was, rejected 
‘ on November 14, 1938, on account of the 
failure of the _ plaintiff to produce the 
mortguge bond which he was asked to 
roduce andthe machinery was sold .to 
Hefondant No.3 in the execution eale. 
The present. suit which was instituted _ on 
April 16, 1935, is admittedly filed more than 
a year after the date of the order passed 
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on the plaintiff's claim petition. The lower 
Appellate Court was of opinion that it was 
incumbent upon the plaintiff to institute 
gavit after the adverse order was passed 
against him under O. XXI, r. 62, Civil P,O. 
within a vear from the date of the order, 
and às he failed todo that, the. summary 
ordér -passed by the executing Court. bee: 
came final and conclusive and it would not ` 
be open to the plaintiff mortgagee 10 Bay, 
that he had any sabsisting mortgage in 
respect of the machinery., ` res 
Now the question, as to whether there: js | 
a mortgage on an attached property can 


‘be raised in two different ways in execu- 


tion proceedings, It may be raised, in’ 
the firat place, when, the Court prepares’ 
the. proclamation of sale under O. XXI, . 
r. 66, Civil P, O. and it isthe duty of thë- 
exécuting Oourt acting under that rale to 
state as fairly and accurately as possible, 
after giving notice tothe judgment-debtor 
arid the decree-holder, any incumbrarice to’ 
which the property is liable. At this stage 
apparently the Court cannot. decide the: 


- question ag to whether the mortgage isa 


valid and g subsisting mortgage and the: 
information given in the ‘dale proclaéma= 
tion constitutes, à watning, to the pur- 
chaser who purchases the property subject. 
to all risks which this notice involves, 
It does not preclude him afterwards from 
questioning the validity of .the mortgage 
in any subsequent suit of p ing; 
Another way of raising this question ‘of- 
the mortgage or charge during the execution : 
proceedings is by way of an: application’ 
under the claim sections contained under ' 
O. XXT, Civil P.O. Order XXI, r. 62, ia‘ 
certainly an enabling provision and whén’ 
is satisied that the attached 
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-P, Q.- The question, is whether the,eame Chetty v. Palantapa Chetty (3), Laksh= 
“principle” applies when the Court doesnot manan Chettiar v. Parasivan Pillai (4), 
Pash an Order directing the coutinuance of Nawal Kishore v. Khiyali 5) and Maung 
Atlaghmient subject to a mortgage but the -Aung My Myint v. Maung Tha Hmat (6). 
-Inortgagee’s ‘application: to have such a The decision of the Bombay High Oourt 
(direction is dismiseed or refused. ' in the case reported in Ganesh Krishna 
*'Té-was held bythe Bombay High Oourt v. Damoo Nathu (1) referred to above can 
Jin Ganesh Krishna v. Damoo Nathu (1) be distinguished not only on the ground 
sunder the old Code ‘of 1862" that s. 282 that it wasa decision under the old Onde 
Aeorfespanding to O. XXL r. ‘62 where the wording of 8, 283 was different 
,0f the -present Code) merely enables the from that of O. KAT, r. 63 in the present 
“Qoprt to pass an order if it thinks proper Code but also on the ground, that on the 
[hat an attachment would continue subject facts actually found in ‘that case, the 
‘to.a lien or a mortgage. But the section application by the mortgagee was held to 


d ges ‘not contémplate an order refusing come under O. XXI, r. 66, Civil P.O. It 
A0 se nOW ede the mortgage or lion and may seem somewhat anomalous no doubt 
the Youri "has mo pcwer to direct the that the question affecting the validity of 


continuance of attachment free from such the morlgage should be inquired in a 
‘Gharge., In’ fact, is was held by the summary manner in course of an execution 
Bom bay High Court that the executing Proceeding. But the mortgagee 1s not 
Oourt:had no authority to declare amortgage obliged to prefer any claim at all and Í 
to be “invalid, and, in such circustances, it concur with the observations made by the 
could do nothing except to ‘notify the Lahore High Oourt that if he chooses to 
incumbrance under O, XXI,r. to, Civil P.O. take advantage of asummaty procedure, 
‘On ‘the ‘other hand, it was pointed out. he must suffer'the disadvantages aswell. | 
by the Allahabad High Oourt ın Debi Das . Mr, Sanyal who appears for the appel- 
ya Rup Chand (2) that the expression  jant has not disputed the correctness of the 
“where the Court is satisfied" would confer proposition stated above, His contention 
jurisdiction on the Court to come to a really is that the rule of law stated above 
finding aB ee ae of the ee does not affect his client and that on 

ithout such finding of fact it can never be two-fold grounds: ‘Lhe first is that as the 


Satisfied. Section 282 therefore in effect dismissal of the claim matter was one for 
Prosecution and there was no inveatic 


provides for two alternative and mutually non- 
gation of the claim in its merits, the 


exclusive orders. One is an order that as 
the mortgage exists, the attachment shall be, necessity of instituting a suit under U, XXI, 
r. 03, Civil P. O. does not aris>, The 


continued “sithject to it and the other. is 
that: no mortgage shall be deemed to exist.. second ground is that the application made 
by tis client. was neither a claim petition 


The latter order, no jess than the former, 

is an order contemplated by r. 63 or old made under. XXI, r. 58, nor-underO, XXI, 

s. 283. It seems-to me that the view taken y, 62, Oivil P.O. It was a mere applicae 

by the Allahabad High ‘Oourt’is sound. tion for insertion of an incumbrance in 

Whether the attachment on thé property is the gale proclamation under the provisions 
ln support 


directed to continue either subject to or of 0, Xlr: o6, Civil P.O. 

free from ‘the’ mortgage or charge, the of the first contention Mr. Sanyal has 

ordér is “one which comes withili the -relied amongst others on certain decisions 

purview ‘of O, AKI, f. 62, Civil P.O, and of this Uourt which .are to be found in 
Uma, Charan v.: Hiron Moyes Debi (1) and 


if it is mot set. aside by -a regular suit 
commenced ‘under O. XXI, T. 68, the Sarat Chandra: Basu: v. Tarini Prasad (8), 
summary order becomes conclusive and the These are. decisions-under ` the old (ode 
purcheser or the mortgagee cannot sesert and jt is not disputed thatthere have been 
‘any Tight which that order denies. This is oe ia oa 

supported by the decisions of the other (3) 45 M90; 70 Ind. Oea. 438; AI R 1999 Mad.-447; 
‘igh Courts in India and reference, may 41 ML J 594; (19%) M W N 784; 15 L W 190 


iris. ir ce, I 4) 37 M-L J 149;'52 Fad: Jas, 720; A TR 1920 Mad. 
be made in this connection to the.decisions gg (1919) MW N63, S902 o C, d. 


‘of the Madras, Lahore and Rangoon High (5) 11 1,369; 120 -679; A: IR 1929 Lah,-865; 

‘Oourts which ‘are 'to be fonndin Muthiah ma eh aba RAL ds) bah 15 Ses 
wee 4 seas Rae ah ) H Gas:,7.46; AI:R51931 Rang. 310; 

” (1) 41 B64; 36 Ind, Cas, 627; AI R'1916 Bom, 179;'18 Ind. Rul. AGS) Rang: 314. ae CaaS é 

Ral Rie e ah nee BOW 'N 17033 Lid. Oas. 948; AI R 1915 Cal, 

'- BADA 903; 103 Ind, Cas, 768; AI R1937 All. 595; EO ee ce a NA Ey 

25 AL J 609,- EA E Sia TG (8) 54 0 401, ILOW N 487, A 
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changes introduced in the wording of the 
relevant “sections in, the present Code. 
Order XXI, r. 63, is differently and much 
more generally, worded than the correspond- 
ing 5.°283 in the “Qode of 1882. It 
scrupulously omits any reference to the 
earlier séctions as were made under the old 
Oode and provides in the’ most general 
manner that where a, claim or an objection 
is preferred and an order rejecting or 
allowing the claim is passed, the party 
against whom the order is made is bound 
to institute a suit to establish the right 
‘which he claims tothe property in dispute, 
‘There have ‘been corresponding changes in 
the wording of Art. 11, Lim. Act, also, 
In the‘circumstances it seems to me that 
the’ conclusion’ is irresistible that jn order 
to bring a case within the purview of 
O. XXI, r. 63, Civil P. O., the question as 
to whether the claim .was investigated or 
not is immaterial andif an adverse order 
is made against the plaintiff in the claim 
proceeding, he is bound to institute a suit 
under O. XXI, r. 63, Civil P. O.; failing 
which the order becomes conclusive and 
final. .This view has been accepted by this 
Court in Nogendra Lal v. Fani Bhusan 
Das (9), Jugal Kishore v, Ambika Debi 
{i0),. Satindra Nath v, Shiva Prosad (li) 
and’ ki Latif Lashar v. Aklu Mia 
Laskar The first contention of Mr. 
Banyal, ei must be;overruled. 

4 Now as. regards the second point. we 
have been referred to -the petiticn that 
ve ra by the plaintiff on. November 

| 3. 
bended to be one under O, XXI, r. 62, 
Oivil P. O., thcugh that description is not 
by any means conclusive. The petition 
sets, out the facts that long before the 
attachment was made by the decree-holder, 
the judgment-debtor.by a registered deed 
executed in November, 1933, had mortgaged 
the machinery to the petitioner to. secure 
an advance of Rs. 1,000 which carried in- 
terest at the. rate of 24 per cent.: per 
annum.. “It was. stated .further that the 
mortgage money now amounted to Rs. 3,400 
and the petitioner prayed that the tact of 
the property attached being subject to a 
mortgage might be notified and proclaimed 
at the’ time when the sale took place, 
Mr. Sanyal has argued that really he did 


PA ae 44: Ind, Oas. 265; A IR 1919 Cal. 835; 


~ (10) 16-0 WN 882; 15 Ind. Ons, 683. 

ot), 26 OW N 126; 64 Ind, Cas. 713; A IR 1982 
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not want that the property should be sold. 
suv i to the mortgage but the plain’ 
reading of the petition does not lead to any 
other conclusion. Obviously, it was not’ 
the time when the sale proclamation was’ 
being prepared and the petitioner also did 
not make any prayer whatsoever that the 
sale prcclamation might be amended by. 
mentioning the incumbrance upon the 
attached property or that a fresh sale 
proclamation might be issued and served 
in the locality. The object of his reciting 
in extenso the fact of the mortgage and 
the interest it carried seems to me to point 
to the ‘conclusion that he wanted that the. 
property should be sold subject to the 
mortgage. This is strengthened by the 
fact that the-petitition was headed uhder 
O. XXI, r. 62, Civil P., O. In these circum- 
stances I concur with the lower Appellate 
Ocaurt in holding that it was really a claim 
petition made under O. XXI, r. 62, Civil 
P. O., and -as this was dismissed by the 
executing Oourt on November 14, 1933, it 
was incumbent on the plaintiff to institute 
a suit within one year from that date. 
That not having been done it is not open to 
him now io put forward his rights as a 
mortgagee so far as the machinery is con- 
cerned. The-result is that we affirm the 
decision of the lower Appellate Oourt and 
dismiss the appeal. There will be no order 
as to costs in this appeal. ` 


, Latifur Rahman, J.—I agree. 
D. Appeal dismissed. a 


RA 


RANGOON HIGH COURT 
First Appeal No. 24 of 1939 
May 17, 1939 
Rosgets, O. J. AND DUNELEY, J. 
GOVERNMENT or BURMA AND ANOTARB 
i -DEFBNDANTS—APPELLANTS 
versus 4 
ARUNACHALLAM AND OTABRB— ` 
PLAINTIFF3— RESPONDENTS 

Burma Municipal Act (ILI of 1898), s 8—Rules 
under, r, 68-A ernment coming to conclusion that 
no proper election took place and ordering new election 
~Candidates declared elected in original election, if 
can get declaration that orders of Government were 
ultra vires. 

Shortly after a Municipal Election a candidaté 
brought a petition against those who were thought to 
have been the successful candidates and to have been 
elected upon the Municipal Committee, alleging 
many acts of irregularities, The consequence of 
this petition was that the irregularities came to eae 
notice of the Govt, which held that the 
ofthe election were a farce and 4 fiasdo, I secon 
ly they proceeded under r, 68 made unders 8, Burmh 


> 
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Municipal Act for the preparation and publication of 
the’electoral roll forholding a proper election. The 
Judge who decided the petition leld, reviewing all 
the matters, that the objections raised in the petition 
were valid, and he pointed out that all the criticizms 
made in tegard to the electoral roll were correct, 
Upon that it was thought that the next four persons 
who were'on the listin having received votes during 
these proceedings ought to be elected. The person 
sod elected sued for a declaration that the 
orders of the Govt. and the electoral authority were 
ultra vires and-that they were duly elected members 
of the Municipal Oommittes : 

that ‘once an election had taken place the 
Govt. could not declare ıt to be void and hold a new 
one, But the authorities must make a decision upon 
the facts asrepresdnted to themand must make their 
decision in good faith. Whenthey were apprised of 
the'existence of factsas the result of an inquiry, in 
which evidence as to those. facta was relevant, they 
might be assisted by the examination of the tribunal's 
opinion and the record of the evidence before it, No 
proper election having taken place, the candidates 
could not be declared elected and that the orders 
of the Govt, andthe Electoral Authority were within 
powers, Ep. 528, col, 1.) 


F. A. from the decree-of the District 
Oourt, Amherst, dated January 24, 1939. 


Mr.U Thein Maung, Advocate-General, 
for the Appellants. 


Mr. U E Maung (1), for the Respondents. 


.Roberts, C. J.—This appeal is brought 
by the Govt, of Burma and the Electoral 
Authority, Moulmein Muncipal Election, 
from a decision of the learned District 
Judge of Amherst in which it -was laid 
down that-the order of the first defendants 
the Govt. of’ Burma, dated August 29, 1938; 
and.the declaration of defendant No. 2, the 
Electoral. Authority, dated September 3,1938, 
were ulira vires and that the plaintifis were 
elected members of the Municipal Commit- 
tee of Moulmein and were entitled as such 
to exercise their duties and responsibi- 
lities during the lifetime of the Committee, 

A purported election. took- place on 
November 4, 1937, and shortly afterwards 
respondent No; 1 in this case brought a 
petition, which was Oivil Miscellaneous 
No. 53 of 1937, agaigst those who were 
thought to have been the successful candi- 
dates and to have been elected upon the 
Municipal Committee, and stated inter alia 
that the poll was wrongly closed at Various 
times, that the candidates and their agents 
were ordered toleave the enclosures by 
the supervisors, yet one of the agents 
Ohidambaram, was fcr a time allowed 
inside, thus giving him a preference over 
the representatives of the other candidates 
and added that there was impersonation 
of a number of purely imaginary persons 
whose fictitious names appeared on the 
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electoral rolls. The consequence of this 
petition was, of course, that the ‘present 
respondents, more than any other persons 
first brought tothe notice of those in 
authority the fact that tke proceedings 
which had taken place on November 4, 
1937, at Moulmein, and which purported to 
have led to a faulty election, were a, farce 
a fiasco. , The objection which was 
Taised submitted that the election of the 
four respondents in the case, namely those 
four who were at the head of the poll, 
was void by reason of material irregulari- 
ties in the election proceedings, and also 
by reason of bribery, impersonation and 
undue influence alleged to have been en- 
couraged by them, and the Judge held, 
reviewing all the matters, that the objec 
tions raised in the petition were valid, 
and he pointed out that all the criticizms 
made in regard tothe electoral roll were 
correct and that there were a number of 
roads in which more houses were given on 
the roll than actually existed, “and all 
kinds of other mistakes in the roll, which 
showed that the figures which had been 
reached or could be reached in any election 
purported to have taken place upon that 
roll would be unsatisfactory and unsustain- 
able. Upon that it was thought that the 
next four persons who were on the list in 
aving received votes during these pro- 
ceedings ought to be elected. This, of 
course, wasa mistake. The position was 
that a report should have been made “to 
Govt. and that the Govt, should have taken 
action as it was properly entitled todo, ~" 
By s. 8, Burma Municipal Act, the Govt. 
shall, forevery municipality of which the 
system of election is introduced, make rules 
regulating a number of matters, includ- 
ing the system of representation and 
election, for which it may seem expedient 
to provide, the time of election and mode of 
recording votes, the registration of electors 
and soon: and the members of the Come 
mittee shall, under the secticn, be elected 
in accordance with the rules, When the 
Govt, received the report that the election 
had been such a fiasco, it proceeded to ast 
under its own rules made under this section, 
and by r, 68, the Govt, may take any action 
which appearsit to be necessary for the 
proper preparation or publication of the 
Toll, that is the electoral roll, or for the pro- 


-per holding of the election. There can, upon 


the present respondents’ own showing, be 
no doubt whatever that the electicn bas 


‘not been properly held because they have 


complained of a lot of individual acts’ and 
` y 
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Wrong-doings on behalf of individual 
candidatee, and of the closing of the poll 
during’ the hours in which it should have 
been open, and also of the entirely unsatis- 
factory nature of the roll which was the 
basis upon which the election was held, 

- Now; itts necessary, L think, to say that 
when one comes to look at these orders, 
although the order of defendant No. 1, 
the Govt, by no means needs criticism, the 
saine, unfortunately, cannot be said of thé- 
order of defendant No. 2. The slip made, 
however, is one of ‘a trivial nature. What 
has‘béen declared is that’the election of 
Dr. Mazumdar, Mr. R, K. 5. Pathy, Mr. K. 
Arunachalam and Kola Dharmarao is void 
und 'théy therefore ceased to be members 
of the -Moulmein Municipal ` Committee. 
That, of course, is ‘not’ accurate, the fact 
being that they never have been members 
of tne Moulmein’ Municipal Committee 
although they have acted assuch and no 
doubt, spoken and voted in good faith in the 
meetings of the Municipal Committee. The 
election having beén void, however, it is 
not accurate tosay that they ceased to be 
members of the body to which they have 
never in fact belonged. 

* Now, it is clear that once an election has 
taken place, the Govt. cannot declare it to 
be void and hold anew one. A fear that 
one decision’ might go to the length of 
holding, this was expressed by U E Maung; 
but there is really no ground for entertain- 
ing it, Ifthe Govt. were to take such a 
‘coarse, it would be at the peril of incurring 
Jiabilities of an unsuccessful titigant when 
such a Course was challenged in the Oourts: 
‘pus they must exercise their discretion in 
any particalar case as to whether an elec- 
%jon‘has been -held or not. Supposing for 
éxample, a severe earthquake took place in 
thé town after polling had begun and a 
number of polling boxes were saved and 
many destroyed ; the argument: presented 

ug by thé ‘respondents’ Advocates: would 
Jéad to this, that, though everyone would 
‘know that the election had been a-complete 
failure, the Govt, could not take any action 
‘under r, 68, which appeared tobe neces- 
‘pary, for holding a proper election. That 
would lead to'a hopeless conclusion. The 
‘authorities: must make a decision upon the 
‘facts as represented to them -and must 

make’ their decision in Good faith. When 
“they are apprised of the existence ‘of facts 
as the result ofan -inquiry, ‘in which evi- 
‘dence as to thcse facts is relevant, they 
“may be assisted by the examination‘of the 
Tbunal's Opinion and the record of ‘the 
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evidence before it. Although the only, 
question before the District Judge related ` 
tothe petition, of the respendents, 8 num- 
ber of other matters came to light. When. 
it transpired that no satisfactory election’ 
was held; the Govt. immediately took; 
prompt action, and hence this order. The, 
respondents themselves, by the steps they: 
took, challenged the validity of the ‘whole: 
election ‘and the only conclusion to "be! 
arrived at from the finding is that no. 
proper election was ever held. If. they 
have come to the conclusion that the learn=' 
éd Judge’s opinion ‘was wrong and ' the: 
evidence upon which they relied, and upon. 
which the Govt.- relied, was. unreliable; 
they are, of course, entirely ‘at liberty to, 
file a-auit for a ‘declaration “that they’ were 
duly elected as members of the Municipal. 
Committee, That they have not. done. 
They ‘have chosen to challenge the orders 
issued by the Govt, and ‘the Electoral 
Authority as being ultra vires, and forthe 
appellants it has been conclus.vely proved 
thatthese orders were within the powers 
ofeach of the appellants. In my opinion, 
therefore, this appeal must be allowed, the 
judgment and decree of the learned ` District 
Judge set aside, and the suit of the ‘respon: 
dents dismissed with costs in ‘both Oourts, 
aoe. fee twenty gold mohure i in this 
urt. 


Dunkley, J.—I am of the same opinion. 
It appears to me that, when É., 08 Bays that 
the Govt. may take any action for “ihe, 
propar holding of the elestion,” that ex- 
Pression must Mean and include the holde 
ing of-a propér election when. no election 
has, in fact,.been held, Moreover, the power 
to grant a ‘declaratory decree which is 
couferred by s. 42, Specific Relief Aot, is 
discretionary power. The relevant words 
of the section are : 

“Any person entitled to any legal character -s.s 
may. institute a ‘suit ‘against ‘any person denyi 

.-his- title-to such -character .....and° the ning 


may, 1n t8 discretion, make- therein 
that be is so entitled. ” 


adeclaration 

It cannot be said that the aria Dis» 
trict Judge exercised nis discretion judi» 
cially and in accordance with “established 
‘principles in granting a decree to the 
Tespondents in tms case. He’ has heldin 
his judgment that, on a petition properly 
- brought by another candidate or by-a body 
of voters, ` the respondents would have 
-been unseated, and, ' furtnermore, that the 
same consideration is ‘applicable to each 
‘and’ everyone of the candidates at the ade 
called election ol November 4, 1937, namely 
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that if any candidate, had been declared 
under r, 67 by the. Electoral” Authority to 
be elected, that candidate could have been 
unseated by a petition properly brought. 
He Hás, in fact, héld that the election of 
November 4 was entirely abortive and that 

1 the ultimate event a fresh election 
would have had to be held. The. order of 
the Govt. of Burma, ‘directing that a fresh, 
election shall be held, put an end to this 
anomalous position, and therefore it cannot, 
bes a proper exercise of judicial discretion 
to make a declaration the effect of which 
isto restore this anomaly. Oonsequertly 
the learned District Judge ought not tohave, 
exercised his discretion “in favour of the 
respondenta, y Ni 7 

D `. i Appeal allowed, 


i 


_ PATNA HIGH COURT 

Oriminal Appeal'No. 172 of 1938 

2 ‘and + 4 

Oriminal Rëvision No, 110'0f 1939 

_ April 25, 1939 
- MondAmMAD Noor AND DHAVLR, JJ. 
AMBIKA THAKUR*‘anp OT.1BBS— 
i APPELLANTS é 
- versus’ : 
EMPEROR—Opposite Party. 

Oriminal Procedure Code (Act Vof 1898), ss, 145 
438, 439—Party forbidden to disturb possession, of! 
successful party—If can plead that he ds still tn; 
in spite of order under s. 145 or thai he. 
been able to regain possession by foroe-—Pos- 
session of successful party, whether can be’ put- to 
an end by unsuccessful party by violence or surrep-. 
titious invasion—Fresh proceedings under s., 145, 
when canbe started—Acqiittal under ‘ss, 302-149, 
Penal Code (Act XLV of 1860), whether san be con? 
verted intó conviction - under -ss. 336-149 «ander 


achieve particular .ob by force—Inference 
all “mesmbers’ knew ng tere kN t 


caused. : : 
-The whole object-of a. 145,-Oriminal: P, O., is “tò 
stop a breach of, the peace by. deciding which part 
is to remain on tbe land and which party is to ses 
his reinédy in the ‘Civil Upurt. Breaches of "the 
peace'-will continue, -and tle object ‘of the Legisla- 
“ture will-be; frustrated-if the party who “has, oh 
the finding that, he. is not in possession, been for- 
bidden.to disturb the -pogseasion of the successf 
party until eviction in due course. of law, is allowed 
‘interfare “with the possession of -the successfal 
and to: plead once more that? whatever the 
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under the section. View of Odming, J.,in 104 Ind, 
aE (2), dissented from: [p. 538, col. 2; p. 537, 
Though an order under s. 145, Criminal P. O. 
confers ing title, the fact of possession remdins an 
the person in possession can only be evicted by a 
ergon who can. prove;a! better title to poseession 
imself, The possession of the which suc- 
ceeds in proceedings under s./145,, Oriminal P. O. 
cannot be put an end to bythe unsuccessfal party 
by mere violence or surreptitious invasion. Th 
fore, even ifthe ansu party. in proceedings 
under. 8.145 is-able on some occasions! either sur- 
reptitiously or forcibly to cultivate the lands in 
possession of the successful party, these would be 
no more than isolated acts of trespass—and offences 
punishable under a. 188, I.P. O., but’ not acts 
amounting tothe dispossession: of .the other side 
and constituting the juridical | ion of the 
offenders unless the other side in from asserting 


their fayour. [p. 536; coh 19 | 6. 

tier. —W in previous, proceedings undor 
8. 145, Criminal’ P. O., a! is declared to be 
entitled to ‘posséssion, the Magistrate ,haé _ jurisdic- 
tion to start fresh ings under s. 145, if the 
party to such proceedings was not a party to the 
previous one. 173 Ind. Oas. 107 (5), relied on. 

- Quaere.— Where acoused charged under as 302-149 
and also “-under s. 147, I. P. O., are acquitted 
by the Sessions Judge of charge: under ss- 302-149 
but are convicted unders 147 and the accused 
prefer. an appeal against the conviction and at 
complainant’ files a revision to convict the accuse 
under as 802-149 or in the alternative to enhance the 
sentences, whather the High Oourt under its com- 
bined appellate and revisional powers can convert 
thé acquittal under ss. 302-149 into a conviction 
under ss. 326-149’ and then pass a sentence where 
none is passed by the Sessions Judge for the latter 
offence. [p. 539, col. 1. | 

Case-law reviewed. ; 
h- Court is, a8 a rale, loath in ordinary cir- 
cumstances to entertain an application in revision 
from ta private party asking’ the Oourt to’ convict 
the. aconsed of. ofences-of which they have been 
acquitted by the Sessions ‘Judge and to co 
a sentence. passed upon them. But where there 

indications that the accused pa 

has‘ been defying law and-‘ disobeying’ the orde. 
both. of the Oivil and of the Oriminal Courts; and 
has bean repeatedly creating trouble in the, locality 
for many years past, such application should be 

entertained in revision. : : : / 

“If a mob armed with deadly weapons goss, to 
achieve a ‘particular object by force or show of 
force, it is’ reasonable to infer: that all the members 
of the assembly know that grievous hurt, if not 
murder, is. likely to be caused in prosecution of 
‘that object. Libia.] 


J ’ 


are’ ‘clear 


' Or..A aud Or, R: against a decision of th 
‘Additional SeasionsJ udge, Siahabad, dated 
July 26,.1938.. .  . ae , aa 
_- Sir M.N. Mukherji, Messrs. Nagui Iman, 
R. J. Bahadur and 8. Mehdi. Imam, for 
the Appellants. oe 
„~ „Mr.C. P, Sinha, for the Orown. 
.. Messrs, Mahabir.. Prasad and. A; B. No 
Sinka, for.the. Petitioner (Complainant.) 
. Judgmoent.+—The. appellants -have been 


‘convicted; by- the .. Additional Sessions 
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Judge of Shahabad and sentenced’ as fok 
lows’: = e ato . - . f - y 
_ One and a half years’ 
rigorcus imprisonment 
under 6, 147,1. P. O. | 


ve 


ge ; : 
11. Ambika-Phakur;” : } 


3 Ramprasad Thakur; ) i i 
`. 3. Sheoprasad Thakor ; ' ah i 
-. 4.. Nawab Thakur ; ren Sig SER EA Soh SE 
*&:Koer Thakur; 9" J 0c iso 
“6; Nagina Pandey; ~ 
: 7, Sheodahin Thakur ;*_ 
r & Maina Thakur; 


One years rigorous 
imprisonment under 
s: 147, 1. P,O - | 

! 9,- Boni Madho.Thakur ; ae 
‘10, Lalchand Thakur ; Ah r 
11. Jagarnath Thakur ; a 


12, Chhabila Thakur ; 

13.'Kawal Thakur alias 
__. Ramkawal Thakur ;- 
14. Ohaman Thakur; 
“15. Rajdayal Thikur ; _~ 
16, Jamuna Prasad Tha- 


| _ One and a half years’ 
rigorous imprisonment 
| under s. 148, L P,.0. © 


hoe 


Seven more persons tried along with 
the ‘appellants were acquitted. -Lalchand 
Thakur (No, ‘10 above) was also charged 
unders. 302, I. P. O. with causing the’death 
of oe Kemnarain, and’ the. remaining. 
appellants under s. 302-149, T. “P, 0O., in 
respect of that murder, They were-acquit+ 
ted of these charges. Rajdayal’ Thakur 
who was further charged under.:’s. 394, 

P. O, with causing simple hurt by a 
dangerous weapon 10 the same Ramnarain 
was acquitted of this charge. «Benj Madho 
Thakur, Kawal Thakui alias Ram Kawal 
Thakur, Jamuna Prasad Thakur, Jagannath 
Thakur, and Ohaman Thakur were similarly 
charged under’s,.324, I.. P. O. the-first three 
‘with ‘Causing simple . hurt. by dangerous 
‘weapons to one Lalmchar Rai and the last 
two to, one Ujagir Rai. ‘All ‘of. them. were 
‘acquitted of this. charge.’ ` 


One of the accused, Guraman Ahit 
‘{acquitted), was charged (among other sec- 
(tions). under s, 436, I. P. O., (arson). | with 
Betting. fire. toa ħut, and Ambika Thakur 
and Kajdayal-Thakur were charged with 
abetting that offence under: s. 13-114, 
I, F.O, These charges were withdrawn 
‘during the trial: ‘lhe trial .commencéd 
with tive gentlemen as jurors in -Tespect of 
.the ` charges relating to arson and as 
Ta€sersurs. in- respect of the remainin 

charges. When the charge of arson wae 
withdrawn, the trial proceeded withthe same 
< gentlemen as assessors only: Allof them 
were of-opinicn that the accused were not 
' guilty ofany offence. The first informant, 
| Ramkewal Rai, has presented an applica 
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tion in revision praying that the appellants 


be convicted of the offences of which they ` 


were acquitted by the learned Addition 

Sessions Judge or,.jn.the alternutive, that 
their sentences be enhanced, We postpone 
ed the passing of orders on this application 
till the appeal 
Manmatha Nath Mukherji 


ed on behalf of the appellants 


had ‘been heard, Bir. 
who appear . 
inti- ` 


mated to vs that in case we decided to., 
issue notice in tze revision application; he , 


would accept itso ast) make it unnecés- 
sary to send out-notices to the appellants’ 
personally. After the conclusion 


Mr. Naqui Im 
on behalf of the appellants, to take notice 
of the’ Yevision~ application and show 
a Sy any, why -it should not be allow- 
ed, 


e heard Mr. Naqui Imam in this . 


of the . 
hearing of the «appeal we called .upon 
am, who was;then appearing . 


> 


connection and will deal with that matter 


in 


took place on the morning of February 5, 


1938, over the possession of some Diara 


lands which had.-alluviated from the river 
Gauges. Such occurences are 
common ; when a-large area of land allu- 
viates, there is generally a 


of imagination’, do so “lay claims to the 
land and riots attended with marder often 


this judgment after disposing of the ` 
appeal itself. The occurrence in question | 


not un- , 


struggle for .- 
possessicn; and all who can by any stretch: 


take place. The present isone of 4 Bêries : 


of such riots between the partiege. -a 
« Before we den] with the facts of the riot, 
it is necessary’ to describe the p sition of 
thé disputed land.’ In doing 80, We must 
clear, up some -confusion (which has been 
noticed before:..now) .in :the:.: directions, 
(north, east; auth; west) given’ by the wité 
hesses'and méntioned in a numberof docu: 
ments produced in the.Gase. The general 


course ofthe river Ganges‘in the District- 


of Shahabad ‘is from west to east-along . 


the northern border of the district,’ but . 


at the ‘particular place where the present 
occurrence ‘took place, the Ganges has taken 
a turn, and: runs from north to ‘south on 


the east of the lands involved in’: the ‘case, . 


‘Notwithstanding this, the Ganges is locally 
wegarded as lying to the north; and: the 
‘consequent shift is reproduced both-in thé 
oral and in the documentary ‘evidence, the 
"popular directions being 90 dégrees ahead 
-of the true or magnetic directions, -The 
learned Additional Sessions Judge in his 
‘judgment has used the popular directions, 
with, the result {that his 


and. his ‘west 


cae 


ihis south the magnetic west 


T north is, the’ 
: Magnetic east, his east the magnetic south, 


1940. 
the magnetic north. We prefer to use the ; 


magnetic directions, which were followed, h 
thus”: 


Inthe cadastral survey. map and are 
more convenient for our purposes. There“ 
are four mouzas lying one after another“ 
from north to south, to the west of .the 
Ganges in this locality. The northern- 
most in Rajapur, a. Govt. Khas Mahal, í 
south of it is Dubha, next comes Gangauli, Ý 
and the southernmost is Kharatanor, the,” 
- last three belonging to the Maharaja of” 
Dimraon. Pda of these four mauzas has 
its mal lands, that is, lands which apper™ 
tained to it from the beginning’ “and, so` 
far” as Dubha, Gangauli snd Kharatanr are | 
concerned,’ were peimanently settled with. 
the Maharaja of Dumraon.. Each of them ~ 
also has taufir (accreted) lands which have, 
_ become attached tothe main lands ofthe- 
mauza by alluvion, A portion of these., 
taufir lands was surveyed af the time of” 
the cadastral survey in 190209, doubt, 
less because it had by then become froi” 
and was under cultivation. The rest of 
the taufir lands were not surveyed then, 
and are known as “unsurveyed”, thongh i 
the lands of Dubha taufir have been 
surveyed in 1935, and a Record of Rights 
prepared. It is the tanfr land of Dubha. 
which is the subject-matter“ of the riot in, 
the present cose, that is, the land which’ 
accreted “to the main lands of Mauza” 
Dubla’ and was not surveyed in 1908-09." 
East of Mauzas’ Dubha, Gangauli and: 
Kharatanr,.we have Shivpur (or. Sheopur), 
Diara lying in the District of ~Ballia in 
the United Provirices, ‘some of” the litiga- 
tion, to which we: shall havé to refer, 
has thus:been”in that District. | E 
The prosecution case is that’ under leases’ 
granted by.” the Maharaja of ‘Dumraon. 
10 tenants of village Rajapur were in pose 
session of all the unsurveyed portion of; 
the Dubha taufir lands with fhe exception: 
of 77 bighas {which have ddatittedly been; 
in the possessijn of Lalmohar, ' deceased, 
father of the appellant Ambika and uncle: 
of the appellant Nawab). They had grown’ 
crops on the land and erected a hut for’ 
the accommcdation’ of those who were set 
to guard the crops. On the` morning of 
February 5, 1938, about’ half a ghari after: 
sunrise, some of the lesseés ‘and their; 
relations and partners, in all 11 men, ‘were’ 
in’ the said hut, when they heard’ shouts’ 
of “Mahabir ki jai.” They came out of 
the hut and sawa mob of’about 100 
(including the appellants) with lathis and 
spéars, ata distance of about 10 bans on, 
the south (magnetic west) of the hut. The, 
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appellant Ambika was nding a mare and , 
ada whipin his hand, He and the 


appellant’ Rajdayal ordered assault and 
burning ofthe hut. All the occupants ‘of , 
the hut fled away, bunt’ Ramnarain, Lab 
mohan (P. W, No. 2)’ and Ujagir (P. W. No. ` 
6, were surrounded.” Reninarain was hit . 
inthe chest with a spear by the appellant 
Lalchand and ‘was killed!” Lalmohar fell 
down unconscious, having been hit ‘with , 
spears b. Ramkewal, Beni Madho and 
Jamuna, and with a'lathi by Shiv Prasad., 
Ujagir also fell down senseless, having ° 
been hit by the spears of Jagannath, ; 
Obhabila and Ohaman and by a lathi of 
Rimprasad. Thereafter Jurawan’ (acquite 
ted)» set fire, ta, the hut. Thén the mob , 
proceeded . towards Gangauli, the village | 
where all the appellants lived. Ramnarain 
was removed from“ the place where he . 
had fallen Three cots were? procured 
from-the basti of Rajapur, taufir; and on | 
them the dead, body of Ramnarain and | 
the two injured persons were carried - 
towards the .Vumraon Police Station, | 
12 miles away: When the party reached in 
a tankin Dumraon, they met the Bube * 
Inspector (P,.W..No.,,38) who was on his : 
way to the place of Occurrence on receipt ; 
of someinformation from the chaukidar | 
of Gangauli, At that very spot, a short. 
distance from thë. Police Station, the Sube ° 


‘Inspector drew up the first information 


report on the statement of Ramkewal, one | 
of the lease holders (P. W. No. 1), This 
was at about mid-day (12-15). The body ` 
of Ramnarain was sent for post mortem 
éXamination to Baxar, and the injured | 
persons were also sent there for medical 
examinaticn and treatment. After: doing 
some preliminary ’ investigation the 
Sub-Inspector deputed constables Agin 
Singh tP. W. No. 2), Muhammad Kifait 
(È, W. No, 17) and’ Pahlu Singh (P. W. 
No. 15) to the place of occurrence to keep 
a watch on it. He himself reached the ‘spot 
at night. After investigation, the accused 
Persons ‘were sent up for their trial, 7 
The defence is that all the Dubha taufir 
lands had all along been in the possession 
of Lalmohar Thakur (now dead) and are’ 
now in ‘the possession of the members of 
his family. No part of them is directly in. 
possession of the Maharaja ‘of Dumraon: 
orof anyof his settlement holders, The 
appellants denied taking part in any occur- 
rence whatsoever. Their case was that in 
the early hours of the morning of the: 
day in question, several ‘hours before the 
time 'of the occurrence given by the prosecu- 
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tion, an attempt was made by Ramnarain 
and other settlement-holdersto pat up, a hut 
as a proof of their possession of the lands, and 
Gangauli guards (rakhwaras) who lived in, 
another hut on the 77.bigha block, admite 
tedly in the possession of the Gangauli 
Thakurs ‘Lalmohar’s family’, saw this’ and 
went up to oppose, and a, scuffie ensued in 
which some péreons were ‘injured’ at the’ 
hands of the ‘rakhwaras and Ramnarain 
might have received his fatal injury. ' In” 
other words, the. appellanis denied, the, 
possession of the other side and claimed to 
be in possession themselves and denied that, 
there was any hut in existence at about the 
time of the occurrence and said that they. 
had heard of an attempt to put up a new hut, 
which was resisted by the men set to guard | 
their crops, and living ina hut in the 77 
bigha block. 

Both the parties have adduced document- 
ary evidence in connection with the previous 
litigation in order to prove their respective 
possession. Sir Manmatha Nath Mukherji, 
who appeared on bebalf.of thé appellants. 
has addressed us at great length and has 
asked us to hold that whatever might bave 
been the decisions of the Courts’ from time 
to time (and we will refer to them later), 
the déceased Lalmobar and the members. 
df his family had in actual fact been in 
uninterrupted possession of all the Dubha. 
taufir lands up tothe date of the present, 
occurrencé, In our’ opinon, this question 


of. ‘possession ‘is important only” for the” 


purpose of appreciatin the evidence df the- 
occurrence as deposed to by the prosecution | 
witness¢s.. If ` the prosecution “case” is. 
believed, there’ is no case'of aright of. 
private defence, and the, question of pobses ` 
an 1 not very inportant pa relation to, 
' charges ed against the appellants... 
Sir Manr aiia. Mukherji, e Outen d- ' 
èd that one of the common objects mentioned : 
in the charges of rioting being “by means 
of criminal forée to Ramnarain Rai and his’ 
party to take. ‘possession of the lands in 
Dubha tafiur, Police , Station Dumraon, held’ 

. under the paitas granted ` by the Maharaja. 
of Dumraon,” these. charges must fail 
if the’ prosecution fail to prove their, 
‘possession. But, there is. another common 
object mentioned in the charge, namely 
“to ‘assault Ramnarain Rai and others of the 
<“ same party,” which has little.to do with 
actual possession. But the defence asser- 
tion of actual possession’ in the’ face of 
repeated, decisions: “adverse to th 
Thakurs of, Gangauliimplies lawleseness, 
and we propose tO" examine the’ “ques 


`T y 
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sid. 
tion of possession in. some detail, as wê) 
have come to the. conclusion that. it is, 
high time they were bound over to keep the: 
peace, Waa i ~ 


It is, however, not necessary for the pur- , 


poses of even, the first part of, the charge,, 


to decide whether all the uneurveyed lands, ` 


of Dubha taufir, were in, the possession of, 
the prosecution party on the day of 
occurrence, Ifthey were inep ssession,, of: 
some substantial area out of those lands,, 
andthe appellants went there in force to 
dispossess them, this, part of the charges: 
would be brought home to them, ‘hes 
learned Sessions Judge, has, carefully: 
detailed the previous litigation about, these: 


lands. It is therefore not necessary for_ue, ` 


to give more than a short history-in order, 
to determine the question of possession. 
(After giving: the history and certain evi», 
dence regarding possession the judgment 
proceeded). The facts stated above practice, 
ally exhuust the documentary evidence of 
possession The following appears clear 
from them ; ow! 


The Thakurs-of  Gangauli were originally, 
raiyats.of lands in the Dabha as well as, 
the Gangauli and Kharatanr taufirs, Their. 
namés were recorded as such in the Diara 
Survey Record of 1892. This is abundantly 
clear from thé judgment (Ex, R) of-the suit, 
instituted by the, Maharaja against, the; 
Thakurs of Gangauli, for ejecting them, 
from the 77 bighag of land. In this judg- 
ment ‘reference has been made to the plaint; 
of thé Maharaja in Title Suit No, 193. of, 
1916 against. the’ Shivpur Babus and to his 

I | Title Suit No. 247 of, 
1911 which Lalmohar had brought agaiùaj: 
the Shivpur` Babus for: recovery, of 244. 
bighas of land. In both of them the raiyati, 
interest of ‘Lalmohar ‘and others in the 
Dubha ' taufr lands was admitted.. The. 


lands must have gone. under water for, 


some time thereafter, and most of.-them, 
weie not fit for cultivation during the, 
cadastral Survey of 1908°09 as only 2206, 
acres of taufir' lands of Dubha were then.. 
cadastrally surveyed, and the rest only, 
dealt with topographically. But some por-, 
tion’ of these “unsurveyed lands would. 
appear to have, become fit for cultivation, 
as there was ascramble for possession,  bet- 
ween the old raiyats, the . Thakurs of, 
Gangauli, on the one hand and the Babus 
of Shivpur on the other, the, latter claim- 
ing the lands se re-formation sn. situ of: 
their old’ Shivpur ‘lands in the District of’ 
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Ballia, In this, fight the Thakurs of following dates:, |. 
emi lost ali the Dubha taufir lands and Decision of the firat 145 case ... ahir ah 
she us of Shivpur . got possession of Je’attačhed inthe ssoi ; : 
them on November 30, 1913, after the civil Tanda A na a ie kaa Aias 9 
suit of Lalmohar and others against them Lands released from attach- June 11, 
was dismissed by the Appellate Oourt, ment... e 1936. 
The Shivpur Babus not only succeeded in Prevent occurrence Senar, 


dispossessing the Gangauli Thakurs from the 
Dubha taufir ‘lands, but by an order under 
8. 145, Criminal P. C., passed by the Magise 
trate of Buxar, they got possession of the 
tanfir lands of Gangauli and Kharatanr as 
well.. This was the situation when the 
Maharaja of Dumraon brought his title 
sult for:recovery of possession of all the 
tanfir lands, of the three villages. Regarde 
ing the:244 bighas which, as we have said, 
later became known as 258 bighas, the 
Maharaja claimed khas possession as his 
ratyats Lalmohar and. others had lost not 
only their possession but also whatever 
rights they had. Regarding the Gangauli 
and Kharatanr lands in which his ratyats 
had not lost their rights, he claimed posses- 
sion, through them. The suit of the 
Maharaja was reinforced by -a suit on 
behalf of the Gavgauli Thakurs in respect 
of Gangaoli and Kharatanr lands only. 
Both the suits, as we have said, were 
decreed, and possession was given to the 
jae according to his prayer on April 30, 


Lalmohar and others who had lost all 


the taufir lands of ,the three villages and 
subsequently recovered possession of Gan- 
gauli.and Kharatanr lands did not take any 
settlement from the Maharaja of thé Dubha 
taufir lands which they had completely 
lost and which were only recovered through 
his efforts, but attempted to take possession 
of the lands by sheer force. In the meane 
tme Lalmohar was declared to be in 
po-session of a block of 77 bighas in anotnor 
part of the Dubha taufir which was at that 
time believed to be a part of Rajapur; bat 
this wa3sinadonestic ‘dispute between the 
members of his, own family. Lalmobar 
then attempted to obtain possession of 
the 244 or 258 bighas of land which he had 
altogether lost, and this resulted in the 
first 145, Oriminal P. O. case decided by the 
Sub-Divisional Officer, Rai Sahib Sakndeo 
Narayan, on September 1, 1931. ‘This 
Magistrate declared the Maharaja to be, in 
possession of 248 bighas and Lalmohar 
Thakur in possession of the 77 bighas,, and 
in order to decida the question of possession 
eas our purposes we propose to start from 
this judgment of 1931, : We may- recall the 


(‘The 335 bighas of land which formed the 
subjectematter of dispute in the 145, 
Criminal P, C. case decided by Rui Sahib 
Suakhdeo Narayan in 1931 lay in two blocks 
mm one of 77 bighas north of a chhaur which 
Tan east to west (magnetic) and the other 
‘of 158 bighas south of it. Lalmohar 
claimed to be in possession of all this area— 
of 77 bighas as the land over wiich his 
pcssession was maintained in the 145 
Criminal P, O, case proceeding between 
him and Dadol Thakur, of 100 bighas as an 
accretion to that block and of 158 bighas 
as having all along been in his possession. 
We have.said before that thelearned Magis- 
trate declared the possession of Lalmohur 
over the .77 bighas and of the Maharaja 
over the 100 bighas east of itand the 158 
bighas south of the chhaur. He held that 
these 258 bighas werein fact the 244 bighas, 
of which the Maharaja had got khas posses- 
sion from the Civil Oourt in his suit against 
the Shbivpur Babus. The Building Sub- 


- Inspector Abdus Shakur (P. W. No. 13), 


located signs of the destroyed hut and the 
place where Ujagar Rai and Lalmohar Rai 
were injured in survey plot Nv. 319 and 
the place where Ramnaraio was killed and 
where his dead body was found in plot No. 
350.. According to the survey, map pre- 
pared during the settlement operations, 
plot No. 350 is within the 100 dighas, the 
possession of which was declared to be 
with the Maharaja and plot No. 349 is just 
outside that area but within the lands 
found by the Settlement Authorities to be 
accretions to the 258 bighas. Nei her of the 
two plots isin the 77 bighas the possession 
of which had been declared in favour of 
Lalmohar, The Record of Rights have 
been finally published and must be pre- 
sumed to be correct unless the contrary is 
proved by evidence adduced. There is no 
such evidence. It is thus clear that the 
place where the occurrence took plac» and 
the lands near-about it are unconnected 
with Lalmohar's block of 77 bighas but are 
either part of or connected with the area to 
the possession of which the Maharaja was 
declared to be entitled as far back as 1-31, 
Lalmobar and his party being. on that occa- 
sion prohibited .from interfering with the 
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Maharaja's possession, 


force till now. 

It was, however, urged before us as in the 
lower.Court that the Jands.of . which . posses- 
sion was declared -in favour of the Maha- 
raja were.unidentifiable and that the order 
of 1931 under 6. 145did not apply to any 
particular plot of land that the Maharaja 
‘and his lessees did not know the Jands. and 
therefore were never in possession “òf them 
and thet - Lalmohar-and others continued in 
possession of them in spite of the order. This 
-we-Cannot: acceptiat all.: It does not lie in 
-the mouth of Lalmohar or his descendants 
-and relatives to say that the 258 bighas of 
-tho Maharaja was unknown to them. Thesd 
lands are the same as Lalmohar had lost in 
‘the 145 Oriminal P.‘O. case against the 
-Babus of Shivpur in the Court of the Magis+ 
trate of Ballia though at that time’ -they 
‘were known as-244 bighas. It- was for these 
-very lands -that Lalmohar had ` -brought 
“his ciyil suit- againet the Shivpur’'Babus 
‘and:lost. -These very lands were “also in- 
cluded in the | subject-matter -of the 145 
‘Oriminal P. O. ‘case beforé the Magistrate 
of Buxar (Rat, Sahih Sukhdeo Narayan). 
-Lalmohar never alleged in that, case that 
these lands were unidentifiable. He filed 
a written statement and claimed 100 bighas 
cf them as ‘accretions to his 77 bighas and 
also claimed possession of:'the remaining 
158 bighas which lay just: north of thé 
surveyed Dubha taufir lands. He hitisélf 
supplied the ‘boundaries‘cf ‘the disputed 
lands. In his revision application also 
to this Court he, asserted his possession 
and did not ‘allege that the lands were ‘un- 

Stress is laid on-behalf of the- appellants 
on an order '-of ‘this. Oourt passed by 
James, J. in the second- 145 Oriminal P, O. 
case in which it was ordered™~: that- the 
lands should -bė identified and on the fact 
that when in pursuance of this order’ ah 
amin ‘and a kanungo: were deputed to 
identify the land; they were unable to do so, 


That order is in full 


‘Bat this was doe-- to the fact--that-full’ 


materials were not-placed before'the Court. 
Without permanent marks fer miles- ‘and 
miles as happens in Diarae, it is not easy 
‘to loeaté a particular plot unless it- can. be 
fixed from a scientifically prepared survéy 
map or unless scientific measurements 
tfrom fixed points far away from the scene 
‘are available; and the work is" always 
-difficult and requires skill and much labour. 
.But in tho present case as has been pointed 
out by the Settlement Authorities ' who 
‘decided the dispute at the attestation stagé 
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and heard the objections under pė. 103-A,. 
Bea: Ten. Act, there was no difficulty: 
in ‘finding out at least the 100° bighas 
north of ‘the chhatr. The block of 77 
bighas in the possession of Lalmohur was 
all:along known to him and his family. He, 
had been declared to be in possession of: 
Gt--in the proceeding under e. 4.145, Orimi* 
nal P.O. against Dadul Thakur and had 
also won in Dadal’s civil ‘suit: His possess 
sion. over this land was: also declared by, 
Rat Sahib. Sukhdeo Narayan. With this. 


“block known, there could be no difficulty. 


in - finding out’the 100. bighas which, as is 
clear from the judgment “-of Rat Sahib: 
Sukhdeo Narayan, lay just: east of it: 
and it was thus that when survey and settle- 
ment was ordered by the Government, the 
officers of that Department had n»-difficulty 
in- locating the area of 100-bighas. ‘We are 
mot concerned with ‘whether. others knew 
this. area or‘not. ‘Lalmohur'-' ‘knew it all 
élong,‘and Rai Sahib, Sukhieo Narayan's 
order prohibited him. from going upon it. 
-Bir Manmatha Nath: Mukherji has, howe 
ever, argued that the Maharaja ‘and 
his lessees did not know the lads as they’ 
‘would otherwise' have been able to point. 
them out to the various officers. We are. 
not prepared to accept this argument: In’ 
the: sécond 145 Oriminal P."O. ‘case it. 
was strenuously contended on behalf of 
the Maharaja that the area, for which the 
proceeding was .started, included the 
258 bighas of which possession ‘had already 
teen ‘declared iù his favour. -It appears 
that--Lalmohur held a much stronger, 
position in the locality so far as force 
was concerned, and that the-territied leesees 
of the Maharaja were probably unable to. 
point: out the lands with exactitude as there’ 
were no ridges and the extent: of the plots 
could: not be' ascertained without measure-: 
ments which they ‘were in a position to 
carry,out. Great stress has been laid on'the: 
somewhat confused bounduries ‘given by. 
Rai SahibSukhdeo Narayan at the end “öf: 
his judgment though he had very clearly 
specified the lands of the two blocks of 177, 
bighas and 158 bighas earlier in-:that judge” 
ment. As has been clearly pointed out by 
the officers*.of the-Settlement Department,’ 
this confusion was-due tothe fact that at: 
some places he gave the popular directions 
and. at others the magnetic directions. 
However,. as we have indicated above, for. 
the purposes'cf this case, we are not 
really concerned with all the lands | in 
disputetbétween the parties. It is quite’ 
clear. from the-survey:map and the.location’ 
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of the place of occurrence by the Buildin 
Sub-Inspector that “the ‘occurrence too 
place away from Lalmobur’s 77 bighas and’ 
or the most part within the 100 bighas, the, 
ession of which was declared by ‘the’ 
agistrate.to have been with the Maharaja. 
so far back as 1931; and this is sufficient 
| for our purposes. 
““ Sir Manmatha Nath Mukherji, relying 
upon map No.I attached to the decision 
| ofthe attestation officer, contended that 
according to the identification of the lands 
by the Maharaja and his leasees, the place 
of. occurrence is outside the 258 bighas. 
He also contended that the survey map is 
wrong as the position of the 158 bighas 
south of the chhaur differs from its 
position asincladed.in the earlier map 
-of 244 bighas prepared for the Maharaja's’ 
suit against the Shivpur Babus. Map No. I 
is a comparative map and shows the. 
positions of the land according to the later: 
claim of the Maharaja and his lessees and’ 
also according tothe earlier map. When 
the suits of the Maharaja and of Lalmohur’ 
and others against the Shivpur Babus were 
pendingin the Oivil Court, one Misri Lall, 
Amin, was deputed by the. Court to- meh- 
Bure the lands. He prepared a map which: 
is depicted on map No. I attached : to the: 
judgment ofthe attestation officer: This: 
map has been found to be inaccurate by 
the officers of the Settlement Department 
who ‘carried outa complete survey of the; 
locality. Misri Lall has.shown the .158 
bighas of land just to the south of thes 
100 bighas, the two together forming one 
trapezium, while. according to’ the Settle-” 
ment Department, the.153 bighas is:south. 
of the 77 bighas, The two blocks of 100 and 
153 bighas ‘are shaped like two trapeziums, 
the south-western corner of the former 
meeting the north-eustern corner of the 
latter. We accept the findings of the 
Settlement Department, not only because. 
their (map and records) were finally pub- 
lished’ and carry a statutory presumption of, 
correctness; but.ålso because the reasons 
given. by those officers for their conclusions 
are sound.. They examined the judgment, 
of Rat Sahib Sukhdeo Narayan, and from 
the’ boundaries given there, they found. 
that the 153 bighas was to the south of the! 
77 bighas of Lalmohar because the southern 
boundary of the 158 bighas was the survey-" 
ed Dubha taufir laris, though this was 
ignored in the map . ‘of Misri Lall who 
made the. 238 bighas into one compact 
block. 
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argued, after . placing this comparative 
map over the finally published map, that 
according to the claim of the Maharaja, 
as put forward before the Settlement Dee 
partment, the place of occurrence is outside 
the 258 bighas. Thisis so, but the reason 
is that the Maharaja claimed on the basis 
of a wrong trisjunction and thus included 
Some Rajapur taufir land in Dubha tanfir, 
with the result that according to this claim, 
the -north-eastern boundary of Dubha 
taufir’ was shifted towards the north-west 
with a corresponding shift of the 77 bighas 
of Lalmohar and consequently of the 100 
bighas also. But, the officers of the Sattle> 
ment Department carefully went into the 
matter and found that the boundary of 
Dubha tanfir commenced s)>mewhat north 
of the lands pointed out by the Maharaja, 
These mistakes are very common in Diaras 
where, as we have said bsfore, no perma- 
hent marks are available at hand and the 
fields have no ridges. 

Sir Manmatha Nath’s argument, however, 

was that asthe Maharaja and his lessees 
made a mistake in pointing out the bound- 
ary of Dubha taufir, they did not really 
Know tha lands of which the possession had 
been held in 1931 tobe with the Maharaja. 
This must be conceded, but as we have 
already pointed ont, their ignorauce of the 
exact position correct down toa bigha is 
by no means inconsistent with thəir 
knowledge of a very large part of the 
locality with the additional areas that were 
being thrown up by the Ganges. Erven 
if we take it that the place of occurrence 
is outside the land which the Maharaja 
and his lessees know to be within the land, 
of which the possession was declared to be 
with them, this makes no difference on 
the charge of rioting. The place of occur 
rence, though it will be outside “the 100 
bighas, will still be in” lands accreted to it 
and beyond any claim of accretion opan 
to Lalmohur and others, for the latter's 
block of 77 bighas is surrounded on all 
sides by the lands of other people. On’ 
thé north of it Hes village Kajapur, waere 
ever the boundary between them muy bə, 
On the east is tre 100 digha block of Dubha 
taur over which the possession of the 

abaraja was maintained, and as_ the 
Settlement Department foaad, the .7 bigha 
block has on the south the 158 bighas, the 
possession of which had been found by the 
Magistrate to bo with tha Maharaja, Any 
accretions onthe east or, south would thus 


’ go not to Lalmohar’s 7? bighas but to the - 


100 or 153 bighas ofthe Maaaraja and must, | 
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therefore, “be presumed ` to be in his 
possession, änd ` in'. that ‘of’ his lessees. But 
we have’ definitely ` come to the’ oonclusion 
that the place’ of occurrence and “the lands 
near about it on which ' crops stood, at ` the 
time are, ‘within ‘thé 100 bighas of ‘which the 
possession: was declared ` to be with the 
Maharaja, Lalmohaor and, others being pro- 
‘hibited by the order of 1931 from ‘interfer- 
ing with t! ib possession, 

‘In Dinobundoo Chowdhurani v. "Brojo 
Mohoni Chawdhurani (d). their Lordships of 

e Judicial Committee held that though an 
order under 8. 145, Oriminal P. O., confers 
no title, the fact of possession remains and 
the person į in possession can only be evicted 
-by 8 person ‘who can pr ve a better title’ to 
possession himeelf. Assuming, therefore, 
that'after the order of 1931 Lalmohar and 
others | were ‘able’ on some’ occasions’ either 
surreptitiously or forcibly to cultivate the 
lands, these’ would be no more than isolated 
“acts c of trespass—and offences ` punishable 
under 8.188, T; P. O., but ‘not, acts amount- 
ing to the disaj ossession of the other. side and 
Gonstituting the juridical ' possession of the 
offenders unless the other side refrain from 
asserting their possession for a sufficiently 
long pericd and give up the protection of 
the order under s. 145 in their favour. In 
our, opinion’ ‘the possession of the party 
which aucceeds in proceedings under g, 145, 
Oriminal. P. O., cannot be put an end to by 
the unsucceséful party by meré violence or 
surreptitious invdsion. 

Sir Manmatha Nath Mukherji, however, 
‘drew our atiention to the case in. Rakhal 
Dolui v. Makhan Lal Ghose, 101 ‘Ind. 
Cas. 443 (2), in support of the | pro- 
position that an order under's. 145, Crimi- 
nal P. O., is only a piece of evidence 
to be taken’ into consideration when “the 
question of possession arises between the 
parties on a subsequent occasion and that 
Es it would go to’show that ‘the party 

ose favour it was passed was in posses- 
Bion on the date of the order, it is open to 
the other party to prove that, in spite of the 
order, he was actually in possession or 
Tegained possession.’ In that case the party 
in whose favotir “an order ander s. 145, 
Criminal P. O. had been passed prosecuted 

e other party for: the removal óf Group. 
The trial Court held the complainant to be 
in possession not only on.the basis of the 
‘order under E. 145, Criminal P. 0. bit 8180 


(1) 39 IA 24; 99 0 167; 8 Sar, 224; 6 
386; 4 Bom. L R167; JIM LI 83 3 (P 0) aka. 


(3) 1 104 Ind. 448, AIR 
LJ 837; Ow Kg 1927, Cal, 701; 38 Or. 
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on, the evidence in ` the’ ‘cage. -On appeal, 


the Additional Sessions Judge -declined ‘to . 


go into’ the evidence ‘of péssession and 
maintained , the conviction an the basis of 
the order under s. 145, Criminal P. 
Ouming, J..was of opinion ‘that the question 
o* actual possession ought to. ‘have been gone 
inte, and accordingly ordered a remand, 
observing ‘thas ` ah order under's, 145 was 
merely a piece of evidence to be taken into 
consideration in * detérmining who, is ‘in 
ession. This judgment” of Ouming, J. 
appears to have been giyen ‘in Oourt with- 
out much’ consultation with his colleague 
Gr am, J. who on ‘that date | ‘observed ‘ag 
follows : 
“With eat respect for m ed “brother? 
inion E to the affect ab ny em under p. us, 
Criminal P. O. I feel at present some ‘doubt upon ths 
t! 


ment. 
chat I propose to deliver my ju 


1 propose, therefore, to" reserve a Judg- 
As Monday and: Tuesday next will be ho 
gment, on Wednesday 


an doubt of the learned .J udge continu- 
ed, but as his colleague wanted to remand 
the appéal for re-hearing, Graham, J. did 
not stand in the way and said as ne 

“Ihave further considered this case and s 
for myself, I must confess that I feel pac aaa 
doubt as to the effect of the order undor 8. 145, 
Oriminal P.O, and as to whether in all the circum- 
stances the. possession claimed by the accused in this 
case canbe said to have been lawful possession, or 
possession which the Uourt could in any way recog- 
nize asa defence to the charges. As the order which 
my learned brother proposes to make, however, is to 
send the case back for re-hearing the appeal, and as 
it appeara from the judgment of the trial oe 
that there is evidence as to possesien sapan Ae 
the order under s 145, Criminal P. 0 not 
disposed to deliver a dissenting judgment, and i 
concur in theorder which has been made.’ 


With all respect to Ouming, J. we are 
unable to agree in his view of an order 
under s. 115. The whole object of the 
section is to stop a breach of the -peace by 
deciding which party is to remain on: the 
land and which party isto seek his remedy 
in the Civil Court. Breaches of the” peace 
will continue, and the object of the Legis- 
lature will be frustrated if the party. who 
has, on the finding that he is not in posses. 
sion, been forbidden to disturb . the posses- 
sion of the successful. party until eviction, 
in due course of law, is allowed to interfere 
with the possession ‘of the ‘successful party 
and to plead once more that whatever the 
order might have been, he is still in possege 
sion or has been able to regain possession 
by force, and thus either compel the suc- 
cessful party to go to` the Oivil Court or to 
coerce & Magistrate to proceed again under 


s. 145, Oriminal P. ©. This will Þe a defi- 


3 


J 
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|” nite encouragement to disobedience of orders 
` „under the section. Ce od, Oa oe : 
. There has been gome difference of opinion 
“as to whether once the ession of a party 
has been declared under 8, 145, Criminal 
_P. O. a second proceeding under the section 
. is permissible. It was held by Jwala Pra- 
sad, J. in Raghunandan Pandey v.: Kishin 
Mohan Singh (3), that an order. undef 
.8; 145, Oriminal P. O., is binding oy every- 
. body, whether he was a party .to the pro- 
ceeding or not, and that ‘a Magistrate has 
no jurisdiction to start a second proceeding. 
-A_ similar view was taken by Wort, J. in 
Jainath Pati v. Ramlakhan Prasad (4). It 
was, however, held by one of us in Indradeo 
„Singh v. Keto Singh (5), that a Magistr.te 
‘has jurisdiction to start a fresh proceeding, 


but..whether he should do soor not will- 


depend upon the circumstances. Ia the last 
mentioned case, the previous proceeding 
‘under s. 145, Criminal P. O., was between 
one Indradeo Singh as the'first party and 
„the servants of the junior Rani of Deo as 
the second party, and the former was 
declared to be entitled to possession. Then 
there was second a proceeding under s, 145, 
Criminal P. O. between three parties. 
The junior Rani and her servants were one 
party, the senior Rani another and Indradeo 
the third party. Indradeo was ordered not 
.to go over the land in dispute. Tne District 
Magistrate of Gaya referred the case to this 
‘Court, and it was ‘held that the. proceeding 
was not without jurisdiction. . 
| | Though both of us agree ia the view. 
„taken in this last case, thè general princi- 
ple which we have enunciated above 
Temains the same. A third party, not 
bound by the order in a proceeding under 
“the section is ‘in a different positioa from a 
party who has been definitely prohibited 
„Írom disturbing the possession of the success- 
ful party. It may also be that ths posi- 
ution ofthe parties tos. 145 proceeding has 
changed since the passing of order undér 
-the section. For instance, if in a proceed- 
. ing under the section A was prohibited 
-from interfering with the possession of B 
. who was held to be in possession, and A 
afterwards comes forward with the alle- 
„gation. that he has since then obtained 
Possession -under, say, a lease or a parchase 
“from B, this may be a good ground for 
= (8)710- P L-T 685; 77 Ind, Oas. 1005; A IR 1922 
Pat. 310;250r. LJ $41 © .` - NA 
.. (£) 10 P LT 689; 117 Ind. Cas 648; AI R 1929 
Pat. 505; (1929) Or. Cas. 265; 30 Or. L J 840; Iad 
5 Ce LE 296; 178 Ind, Oas. 107, A TR 1988 
Pa 1; 39 Or, LJ 26,4 BE 21; 10 RP 872. ` 
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the Magistrate to start a second 145 ‘Orie 
minal P. O. proceeding in case there 
be apprehension of a breach of. the 
peace, But the party prohibited from 
interfering with the possession of another 
party cannot, in our opinion, be heard to 
say against that party that he has dis- 
obeyed the order and has thus been able to 
retain ‘or obtain ,possegsicn., To allow such 
a plea will be to‘defeat the object of the’ 
Legislature in enacting s. 145, Oriminal 
P.O. There will þe no end to disputes and 
apprehensions of breach of the peace which 
the section is designed to stop. 

In the present .case there has been no 
change in the position of the parties since 
the order of 1931, and the cntention of 
the defence comes to this, that they ignored 
the.order of- the Magistrate passed in 1931, 
and in spite of it continued in possession, 
and that we should find their actual pos- 
session. This, in our opinion, cannot be 
allowed. Let us however see how far the 
allegation of the defence that inspiteof the 
order under s. 145, they continued in pose 
session of all the Dubha taufir lands ia 
true. (Their Lordships then examined 
certain evidence and concluded). Tosum 
up, our conclusions are that the order ander 
s. 115, Oriminal P. O., passed by Rai 
Sahib Sukhdeo Narayan in 1931 is stillin 
force and by virtue of that order the 
Maharaja, and: thereafter his lessees, 
must have been‘and in any case must be 
held to have been in possession of at least 
the 258 bighas of land which formed part 
of the subjectematier of that proceeding. 
Out of. this area, a block of 109 bighas 
was always .easily identifiable on account 
of ils contiguity to the 77 big'.a block 
in the unquestioned possession of the 
appellants andthe members of their 
family. The situation of taies 77 bigha 
blok was neither doubtfal nor in dispute; 
and therefore there could be no real 
difficulty.in locating the 100 bighas at 
least which lay just east. Since the order 
of Rui Sahib Sukhdeo Narayan in Septembar 
1931, éxcluding the period wien the lands 
were under attachment, the lessees of the 
Maharaja must þe in possession. Itis true 
that occasionally. the Gangauli Thakurs 
(the appellant’s, party) were able to disturb 
their possession, In one year they looted 
the crops. lu the cultivation season of 
1937-38 they must, in spite of the denials 
of the prosecution, have cultivated some 
portion of the lands. But we are satistied 
that a large area in the neigabsarhooi of 
the 77 bighas was actually. cultivated and 
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sown by. the prosecution party; and the 
present, occurrence took place in respèct of 
it. The documentary evidence, the decrees 
f the Civil Courts and the orders. of the 
riminal Oourts are in favour of: the pro- 
secution, and last but not least, there 
is the statutory presumption of correctness 
attaching to the Record of Rights in their 
favour, which has not been rebutted. This 
disposes ‘of the question of possession, which 
as very elaborately argued before us by 
jr Manmatha Nath Mukherji. a 


+ 
her 


Comparatively little argument has-been. 
addres to us on the question of the 
gecurrence itgelf. The principal comments 
made on this ‘part of the prosecution story 
were: that the hut alleged by the prose- 
cution to have been burnt was not even 
constructed; that its dimensions as given 
are 60,small tbat 11 persons could not have 
eon.pleeping in it; that in the neighbour- 
Peed thers was no mark of habitation in the 
hut, Witnesses have made contradictory 
atatements about the time when the -hut 
as ccnstructed and as to the place from 
‘here the materials for its construction were 
hrought: “No hoof-marks of the mare on 
which Ambica Singh is said to have been 
riding were found at the place where’ they 
ought to have been found; and, it, was’ 
urgéd that what was found was due to the’ 
pony of thé ekka on which the Sub-Inspector 
reached the spot. We have looked into 
the evidence’in the light of these comments, 
and do not consider it desirable to prolong 
this judgment’ by dealing with them in 
detail, a8 has been done by the learned 
Additional Sessions Judge. It id sufficient 
to say that we see no reason to differ from 
his ` conclusions on these points. There is 
no dispute that an occurrence took place in 
which Ramnarain was killed and Lalmohur 
and: Ujagir were wounded, The explana- 
tion of the defence that when the prose- 
cution party was stealthily attempting to 
put upa. but, they were seen. by-- their 
rakhwaras (guard), who'were occupying the 
hut of Gengauli’ Thakurs on 77° bighas~-of 
land, and that a fight took place between 
thé‘prosecuticn party and ~these rakhwaras 
cannot,..be ddcepted, The hut in the 77 
bighas of lanti was by sio’means’close to the 
scene of the o¢currence,; and it is far from 
Probablé that in ‘thé dead of night the 
rakhwaras (of whom ‘non has been prc- 
duced) noticed the alleged erection ofthe 
hut and went up .to interefere, In our 
opinion, the view of the learned’ Additional 
Sessions Judge is right that the cccurrence 
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ook place in the manner deposed to by the 
prosecution witnessss. ` D 
The question of participation by indiviš 
dual, accused in the raiyat has received 
very careful consideration at the hands of 
the learned Additional Sess'-ns Judge. 
We have also looked into this question and 
are of opinion that the learned Additional 
Sessions’ Judge has come to the correct 
conclusions. There is: therefore, no merit 
in the appeal. We now take up the appli- 
cation in revision in which the first ine 
formant asks us to convict the’ appellants 
ôf the offences of which they have been 
aoqnitied by the Additional Sessions Judge 
and to. enhancé the sentences passed upon’ 
them. This Oourt is as ʻa rule loath to 
entertain such applications from private 
Parties in ordinary circumstances, But 
there are in this case (as we have said 
before) clear indicaticns that the accused 
party has been defying law and disobeying 
the orders; both of the Civil ‘and’ of the 
Criminal Courts, and has been repeatedly 
creating trouble in the locality for many 
years past. We therefore decided to enter» 
tain the application in revision. The cir, 
cumetances are such that even without the 
application we should have felt.it our daty 
suo motu to consider whether the sentences 
are adequate, if not also whether tho appel- 
lants were not wrongly acquitted cf some 
of the more serious charges. 
“We agree with the learned Judge below 
that on the evidence on record, the convic- 
tion of Lalchand ‘Thakur ‘under ‘s. 302 and 
of the other appellants under es. 302-149 
waa not possible. The learned Judge has 
referred to the discrepancies in the evidence: 
about the weapons used, and pointed out’ 
that the eye- witnesses could not really have. 
seen the actual assault which took place at 
some distance from them. He is similarly 
right in acquittiog Jagannath Thakur, 
Kawal Thakur, Ohaman ‘Thakur; . Rajdayal 
Thakur and Jamuna Prasad Thakur of the. 
specific charges under s. 324, I. P. ‘0. $ 
The evidencein this connection comes only - 
from the victims Ujagir and Lalmohur and 
isnot free from contradictions and other: 
difficulties. We do’ not, however,see any. 
good reason why the learned Judge did not 
convict ‘all the appellants (excepting Lal-- 
chand Thakur) under es. 326-119, T. P. O. 
as included in the actual charge under: 
s: 302-149 framed agaiost them, ‘Te reason, 
given by him for not applying e. 149.to the 
murder is that the murder was not nome 
mitted in the prosecution of the common. 
object of the unlawful ‘assembly. In our 
eer ay = d. tee el s‘ eesi eres 


3 


1940 


opinion it was. But- even ‘if the ‘contrary’ 
weré to be held, attention must bè paid tö 
the second part of s 149, I. P, O.,’ which 
we underline (italicized) below: 

' “Tf an offence is committed by any member of an 
unlawfal assembly in prosecution of the common 
object of that assembly, or such as the members of, 
that assembly knew to be likely to be committed in 
prosecution of that object, every person who, at 
the time ofthe committing of that offence, is a 
mambar ot sie same assembly, is guilty of that 
offence,” 


If a mob armed with deadly weapons, 
goes to achieve a particular’ -object’ by 
force or show of force, it is reasonable fo, 
infer ‘that all the members of thé assembly; 
know.that grievous hurt, if not murder, is- 
likely to be caused in prosecution of that, 
object. The murder and the assaults in, 
the present case were not, isolated’ acts: 
committed by individual members of the; 
assembly- independently of-the: common, 
abject. It is obvious, from the manner in 
which -the. riot was committed that the 
members of the unlawful assembly were, 
out to terrorize the prosecution party by 
destroying their hut and -beating them in 
order to deter them from remaining on, 
the land. Among the two objects mens; 
tioned in the charge, one was to commit, 
assault, and assaults were committed in, 
prosecution of that object... Even if it 
could be properly held thatthe murder 
was not committed in prosecution of the 
common object of the assembly, the liabili- 
ty..under a, [49 would remain in so far as 
the members of the assembly knew that 
at least ‘grievous hurt would be caused in, 
the riot. We are therefore clearly of opis 
nion that the appellants were wrongly, 
acquitted of the-charges under g. 149 alto- 
gether. But we do. not: propose to convict, 
them under es., 826-149 for reasons which? 


will now be stated. < 3 
The question arises whether this Court, 
under its combined appellate and revis 
sional, powers can „ convert the acquittal, 
under, s5. 302-119 into a conviction (under 
e5, 326-149) and then pass a sentence where 
none was passed..by : the lower Court. 
Two propositions are now settled by deci- 
sions “of. their Lordships of the Judicial 
Committee.; In Chunbidya v. Emperor (6) 
their Lordships held that in the ‘exercise of 
its..revisionfél powers- under 's; 479, Orimi- 
nal P, O., 189z, a High’ Court, upon having’ 
- (8) 62.1. A°38; 153 Ind Oss 936; A I R1935 P O 
35; (1935) Or, Cas 199; 46 "Or. L J 482:'57A 156; 
R P O 129; 68 MLJ 166; 41 L W 188; 37 Bom.’ 
R 160; 1935) M W N 17%; 16 PL T 161; 39 
N.°350;.60 O, L J 598; 
Fa 1935 O W N 203; 1935. A L'R 160; 


a] 


we 
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the: record of 8 criminal: proceeding 
brought to“ its notice on an appeal from 
the conviction therein, can call upon’ the” 
appellant to show cause why. the sentence 
ehould not be enhanced, and having heard 
and dismiszed'the appevw, can forthwith ° 
enbance the sentence under that revisional 
power although precluded by s. 123 from 
doing so in the appeal. In Kishan Singh 
v. Emperor (7,, they held that a High Court 
cannot, while éxercising its revisional. power 
under °s.°'439, Oriminal P. 0O. con- 
vert a finding of acquittal into one of 
conviction nd then enhance the sentence, 
In this case’ their Lordships referred to 
the, case in In re Bali Reddi (8) and 
pointed cut that the view taken in that 
case, as regards’s..-439(4:, was not accepte 
edin Allahabad in Emperor v. Sheodarsan 


fact that in the Madras case there was an 
appeal by ‘the accused, besides “a Rule: 
issued in revision by the H:gh Oourt, con- 
sidered it unnecessary lo express any opi-: 
nion whether the: facts would justify the 
Madras decision. - They were, however, defi- 
nitely unable to- agree that s. 439 (4), 
refers to cases énding in a complete ac- 
quittal and not to cases ending in convic-' 
tion of a minor offence included in the 
offence charged. ' Thess two decisions, howe 
ever, do not directly touch the question: 
before us, viz. whether, while dealing with 
an appeal of a ‘convicted person, his ac- 
quittal‘of some charges can'be set aside 
and he can be convicted of them and sen- 
tenced Since the decision: of their Lord- 
ships in Kishan Singh v. Emperor (7), there 
Have -been-‘two Indian decisions, one in 
Allahabad andthe other in Lahore, which 
seem to be conflicting. i 

In Sarada-Prasad v, Emperor, 168 Ind. Oas. 
17 (11), the learned Judges of the Allahabad 
High Court held that a Court of Appeal cannot 
under s. 423 ' (1) (b), ‘Oriminal P. O. set. 
aside an express order, of acquittal, nor 

(T) 50 A 722; 11Ł Ind. Cas. 3323; A IR 1928P O 
954; 39 Or, L J 828;-,55 TA 380, 5O WN 911; 28, 
L W 496; (1928) M WN749; 29 PL R 575; 330 
WN 17480 LJ'397; 30 Bom. LR 1572; 55 M L 
J 786; 36-A L'J 1099 (PO). 

(8) 37 M 119; 22 Ind. Oas: 756; A I R 1914 Mad 
258; 15 Or. L J 180, 4 
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oan the High Oourt do so in revision; 
having -regard to s. 439 (4), The alteration 
of a finding within the former section was 
in their opinion not the same as reversal, 
They referred'to the decision of their Lord- 
ships of the. Judicial Ocmmittee in Kishan 
Singh v..Emperor (7) and concluded that 
neither an Appellate Oourt nor a revi» 
sional Court has power to reverse the 
finding of acquittal and convert it into one 
of conviction, and. that where an accused, 
ia charged with two separate 
and the trial Court convicts him of one 
and acquits him of the other, and the 
Gourt of Session on appeal differs from 
the trial Court on both points, the case 
must be referred to the High Oourt which 
has an unrestricted power in revision to 
order a re-trial. 

As we haye said, however, their Lord“ 
ghips of the Judicial Committee in Kishen 
Singh v. Emperor (7), left open the question 
of the wer of a High Court to alter 
findings in an appeal from a conviction. 
In Mehdi v. Emperor (12), it was held that 
under the combined provisions of es, 423 
and 439, Oriminal P. O., a; High Oourt 
has power to alter a conviction under's. 326, 
I, P. ()i, to one under B. 302, I. P. 0. This 
is directly opposed to the Allahabad view 
in Sarada Prasad v.Emperor, 168 Ind. 
Oas. 17°(i1). The learned Judges refered 
to the decision of their Lordships of the 
Privy Council in Kishen Singh v. Emperor 
(7), and observed that in that case their 
Lordships had expressly stated that they did 
not decide the point as to the combined 
powers of the Hi h Court, under the two 
sections as decided in In re Bali Reddi (8). 
As in our opinion also, their Lordships 
of the Privy Oouncil “have not decided 
the matter, it is necessary to examine the 
position in some detail. In On Shwe v. 
Emperor (13), it was Leld that in an appeal 
from a conviction under s 304, I. P.O (the 
accused person having been committed to 
stand histrial under s. 302; I. P. O. ) where 
in addition the High Court takes seisin of 
the case also in its revisional jurisdiction, 
the. conviction for the lesser. offence can 
be converted into one under s. 302, I. P. O. 
and the sentence can. be enhanced accord- 
ingly, under the combined. provisions ‘of 
es, 423 and 439, Criminal P. C. This case 
was, however, decided before the decision of 


their Lordships of. tbe Privy Council in. - 
(19) A IR 1933 Lah, 661;, 148 Ind. Oas. 949; _ 
ai Cas. 8&3; 35 Or, LJ 260; 85 PL E 2 


us 
a3 1 R 436; 76 Ind, Cas. 711;,A I R 1924 Rang. 
93;°25 Or, L J 247, 
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Kishen Singh v.-Emperor (7). We, are not 


aware of any later decision of the. Rangoon-? 


High Oourt on the point. And in the’ 
present case the appellants have been. 
convicted of -riotiag—a conviction -which 
we ‘must affirm BO that there is hare ho 
question ‘of ‘merély altering a finding under 
8.423 (1) (b) (2) and then enhatcing the 
sentence. 

In ‘the Madras+High ‘Court the earliest ` 
relevant case which has come to our notide 
is Appanav P. Mahalakshmi (14). In this’: 
case the High ’Court held that under 
B. 423 (1)(b) : Ba Oriminal P. O., the Appel- 
late Court may "alter the finding maintain- 
ing the:sentence and ‘that there ‘is nothing to” 
restrict the finding which may be altéred: to : 
a finding of conviction In the later casa” 
in In re Bali Reddi 8°, already referred to,’ 
the view was taken that the acquittal Teferred- 
to in s. 439 is a complete acquittal, but" 
this was expressly disapproved - by the 
Privy Opuncil in Kishen Singh v. Emperor 
(7). It is also held that in an appeal from 
a conviction, the finding can be so alteréd - 
as to convict the accused of an ‘offence 
of which he has been acquitted’ by the 
trial Court. The correctnéss ‘of this view 
seems to have been left open in Kishen: 
Singh v. Emperor(7). But the same Higa 
Court in In re Subba Chukli (15) seems to. 
have dissented from this view. Iris true: 
that this was a casein revision and n t an ` 
appeal, but the express dissent from In re 
Bali Reddi (8), is to be noted, being 
prior 65 the Privy O-uacil decision in’ 
Kishen Singh v. Emperor (7). 

A number of Oalcutta cases were lai 
before us, but only two of them are of. 
some help - in this case. One is’ Queen- 
Empress v. Jabanulla (15), where it was 
held that the ‘Appellate Court can under.’ 
s. 423, Orininal P. O., in an appeal from 
a conviction, alter the ‘finding of the lower: 
Court and tind the appellant guilty of an., 
offence of which he was acquitted by that:. 
Court; there was, however, no question: of. 
enhancing ‘the sentence or passing’ ‘an 
additional-sentenée in respect of this cone 
Viction. Ih Hanuman Sarma v. Emperor : 
an, where an accused charged under 8. 376-.. 

s. 304; L P. On was acquitted of WG 


ea M 545; 7 Ind. Oas 861; (1910, M W N 474; 

T 318; 11 Gr. L J 531. 
(15) 50 M 259; 100 Ind. Oas. 1053; A' IR 1937" 

Had, 983; 98 Or. L J 397; 52 ML 3 701; 38 MLET í 


Tej 23 o 975. 
an 36 O W y 1153 141 Ind. ‘Oa, 628; AIR 1932 
Gal. ‘728: (1933) Ci. Cas. 728; 34 Or. Li J 177;60° O 


5 179; In Ind, Bul. (1988) Gal. 148. SDA 
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the High Court altered the conviction to. 
one under es, 376-511, I. P. O., Mallik, J., 
held that the. acquittal under s. 376, 
I, P. O. did not constitute acquittal under- 
ss. 376-511, I. P. O. while Remfry, J. 
was of opinion that in spite of the acquittal , 
the High Oourt could, under s. 423 (b), 
Oriminal P. O. convert and alter the; finding. 
of acquittal into one of. conviction. All 

cases which we have referred to above 
are’ cases in which a.conviction of a lesser 
offence was converted into one of a graver 
offence _or a conviction of one offence 
was substitated for a conviction cf. 
another offence, though the trial Court. 
had recorded an acquittal on. the former. 
None of them is 'a case in which while 
a conviction of one offence was maintained, . 
the Appellate Court; added a,conviction of: 
another offence -of which the appellant had’ 
been acquitted by the trisl Quart. 

Wenow come to Patna cases, Here again 
there is practically no case, which directly 
touches the. question before us. Tho near- 
which 


est case cın be found. in 
Wazir Kunjra v. Emperor (18)... In, 
this case the accused Wazir Kuojra 


Was acquitted by a Magistrate.of an offence: 
unders, 326, I. P. O. and convicted under. 
8.,148, 1. P. O. only. On a reference made. 
by the Sessions Judge, the High UOonrt. 
convicted him under s. 326 and awarded 
sentence in addition tothe sentence impos- 
ed by the.trial Court under e, 148, I. P.O., 
This was, dohé in March, 192s, , under the. 
rever:ional powers , of. the, Court, and can, 
no longer be regarded as: good, law after 
the later Privy Council- decision in Kishen, 
Singh v..Emperor(7j, Other cases need not 
be, referred to.in detail, as, they all relate 
to. replacing one conviction by, another, : as 
for -instance,,. Mahangu Singh v, Emperor. 
(19). In view of the; divergence of judicial, 
opinion . before and after the Privy Council, 
decision in Kishen Singh v. Emperor (7),, 
we have considered whether it would not: 
be, desirable to.refér this case to .a. larger, 
Bench for an authoritative pronouncement, 

the-point. “But in the circumstances of. 
this case the point is relatively, unimport-- 
ant; the appellants TI TA been , 
subjected to the cost of one long hearing- 
and we, feel that they can be adequately 
dealt , with ;. without, pursuing. this aspect 


of the revisonal application any- further.: 


087 Pat, 579; 116 Ind. Oas. 768;.4 T R 1929 Pit, 
189;.30 Or. L J 673; Ind. Rul; (1929) Pat. 338: > 

(19) 3 PLI 565;:46-Ind, Cas,.416;A IR 1918 Pat. 
957; 19 Or, LJ 135. 
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That application will, therefore, be allowed : 
only in respect of the sentences on the 
charges of which the. appellants have been 
found guilty. f 

The appellants’ repeated defiance of the 
orders of Various Oour‘s, both Oivil and 
Oriminal, of which we must take notice, 
can be appropriately dealt with under 
8,106, Oriminal P.,Q. In affirming their 
convictions on: the: charges of‘rioting we 
consider thatthe sentences ‘passed: by the: 
lower: Court are not altogether adequate 
and that the following sentences will suffice 
to. meet the ends-of, justice : 

1, Ambika Thakur: - ' Under 8,147, L P. O. 
two years’ rigorous im- 
prisonment- and-a fine 


f Rs. 200 (rupees two 
undred) with six 
months’ rigorous im- 


Sows im default, 
. 2. Ram Prasad Thakur ; Under s. 147, I. P, O, 


3,8heo Prasad Thakur; (One and half years’ 


4. Kaar Thakur; 

| 5, Nagina Pandey ; 
6.:Sheodahin Thakur ; 
7. Mania Thakur. 


8. Nawab Takur, 


9. Beni Madho Thakur ; 
10. Lal Chand Thekur ; 
11. Ja th Thakur ; 
12 -Ohhabila Thakur; 
13 Kawal Thakur alias, 

Ramka 


pal T 
14, Choman Thakur ; 


kur ; 


rigorous imprisonment 
and a fine of Rs. 50 each, 
with six months’ rigo- 
rous imprisonment in 
default. 

Under s. 147, LPO, 
Itwo years’ rigoroug im- 
priecament and fine of 

. 100 with three 

onths' rigorous im- 
prisonment in default. 

Under s 148, 1. P.O. 
two and a- half years’ 

igorous imprisonment 
nd a fine of Rg. 60 each 
th three months’ fur- 
er rigorous imprison- 

ment in default. ; 





15. Rajdeyal Thakur ; 
16. Jamuna Prasad Thakar, : 

Weenhance the sentences as above, and 
direct that out of the fines, if realized, 
Rs. 500:be paid to the lessees of the 
Maharaja through the first informant. We 
further-under s. 1U6; Oriminal P. O, 
order that’ the appellants do each of them 
execute: a -bond with sureties, as specified 
below, tokeep the peace for a period of 
three years, from the dates of their release 
from jail. Ambika Thakur and Nawab 
Thakur to execute bonds of Rs. 500 each 
with two sureties of Rs. 250 each, and thé 
remaining appellants to execute bonda of 
Rs. 200 each with two sureties of Rs. 100 
each: In'case any appellant or appellants 
fail tocexecute the bonds with sureties as 
specified: above, the defaulter or defaulters 
will suffer simple imprisonment. for, the 
same period (three years) from. the dates: 
from .which,\they., would: otherwise be :due- 
for their release/from-jail.:' i 

8. Order accordingly. 
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KASTUR PAN NAJI OSWAL—Prantivr— 


OPPONENT 4 oe 
Ineolvency—Order of discharge on condition’ that! 
insolvent would remain liable to debts incurred before? 
insolvency, whether amounts ‘to refusal togrant diss 
charge Provincial Insolvency Act (V of 1920), 8. 287 
(2)—No`teave of Court obtained—Suit muat be dig- 
missed? À E ee eed 
The object of an adjudication in insolvency’ is to! 
free the debtor from the claims of his existing cradi- 
, whiph ‘are to be satisfied out of: the propérty-of 
debtor which the Court takes possession of and 
distributes among the creditors ; and for the Court 
to discharge, the insolvent but to leave him liable to 
debts incurred bafore ingolvercy, defeats the object of 
the adjudication. “Such conditional discharge amounts 
to a refusal. to grant discharge. 

_Prohibition in s, 28.12), Provincial Insol¥enty ' Act 
imposes a condition precedent fo the commencement 
of the suit, and if theleave of the’ Court is not 
obtained, the suit must necessarily ba dismissed, 
31 Ind. Gas, 948.(8) and’138 Ind;:.Oas, 788 (3), follow- 
ed, 138..Ind..Cas,:834 (1), not followed. . 1: i 


O. R. App. against an order of the Judge 
ofthe .Oourt of Small Causes, Poona, in Sm. 
C. O:'Buit No. 914 of 1930. 

«Mr..Moropant, for the Applicant. 

Mr. Gi R M adbhavt, for the Opponent, 
Order.—In the two suits, out of whioh 
these revision applications ‘arise, the plainte 
iff'sued the defendant on; money: claims in 
the Small Oauge Court at Poona, . the ‘suits 
having been-commenced on? February. 2, 
1933, The defence in; each case. wgs that, at 
the defendant had been. adjudicated | insol- 
vent in August 1939, the plaintiff's suit did 
not jie, Binge He had not | obtained leave ta 


sue under s. 28 (2), Provincial Insolvency Act. 


The anbwer to that defence was that the, 
insolvency, had been brought:to an-end; 
subject to a condition; which allowed,.the, 
creditors to ene. The material facts relating’ 
to the insolvency are that the adjudication 
took place in 1935, and certain: Buma were; 
paid into Court by the insolvent. Subsex 
quently, he applied for his discharge; and; 
the learned Subordinate Judge at Poona, 
before whom the application came, was of; 
opinion thatthe debtor had not paid eight. 
annas in the rupee, and therefore ought noti 
to be given an unconditional discharge, and 
he made the following order : 

““L do not grant an absolute order of discharge 
hak the Chines Cay HORE ee Te 
time, until they beoomerirreooverable,” aay Pees 

Doa a Sets : 


spore, ik 
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That seems to meto be a very singular, 
order‘to make in insolvency, “It. ‘destroys. © 
the whole effect of theingolvepoy. The object” 
of'an adjudication in- insolvency is to, free, 
the:debtor from the claims , of“his existing - 
oréditors,-which are to’ be Satisfied ‘Out-of-the 
property of the debtor which" the Odurt’ 
takes possession „of and distributes among’ 
the creditors; and' for the Court to diacharge_ 
the ‘insolvent’ but-to leave hini-liable’tq~ 
debts incurred. before insolvency ‘défeata® 
object of the adjudication. The: order, is? 
sought to.be justified under s. 41 (2) (e)? 
Provincial Insolvency Act, That section pra” 
Vides that the Court‘may ‘grant: an order of* 
discharge. subject to any conditions with” 
respect to any earnings or income which”; 
may afterwards become. due to’ the, insol*. 
vent, or with respect to his after-required* 
property. It is-clear that the’ condition®: 
imposed ‘by the learned Judge has nothing `- 
to do with the future earnings or incomé or, 
with after-acquired property, add-in “my 
opinion, the condition is invalid it law. The, 
question then arises as to the méaning and. 
6fféct of the order. It is an‘crdér of dise' 
charge subject to a void condition or is ‘it an? 
order refusing discharge? Taking the words, 
of the order as a whole ‘and having regard 
to the statement therein that ,the learned” 
Jiidge was not prepared to grant an uncon- 
ditional discharge, I think I must take the’ 
order as amounting to a refusal to grant 
discharge. Ifthe order amounts to an abso.” 
lute discharge, the plaintiff's debt is releag-’ 
ed under s. 44 (2). But if the order amounts, * 


- as I hold thatit does; to a refusal of dis- ` 


charge, then'the question arises asto what- 
is the effect of the plaintiff having fatléd to! 
obtain leave from the Qourt under’s. 28 (2).; 
“K was beld by Tyabji; Jin -Bhimaji:- 
Bhibhutmal v. Chunilal Javerehand (1); - 
that where a suit.was commenced against; 
an ‘insolvent without obtaining leave, the: 
spit’ need‘ not be dismissed but might be R 
stayed. Therein‘he differed from a previoug ” 
decision of Davar, J: in In_re‘‘Dwarkadass’ 
Tejbhandas (2), which’ had ‘been followed. 
by Blackwell, J. in Maya Ookeda Ve Kuverjt: 
(3), though the latter decision was not appa- 
rently brought to the attention of .Tyabji, J<? ` 
There being -conflicting decisions of Courts’ - 
of co-ordinate jurisdiction, I have to detér 
mine which of them should be followed? 
and I have no hesitation in following the’ 
(1)'57 B 623; 138 Ind, Oas. 824;-A-FR 1932 Bom, 344; ’ 
84 Bom: LR 683; Ind. Rul, (1932) Bom, 45h 2 | i- 
(2) 40 B 235; 31 Ind, Oss, 948; AIR 1915 Bom, 134; | 
17 Bom. L R 395. .. 00 AE f 
(3) 84 Bom. L R 649; 138 Ind. ` Oas. 788; 
Bom, 443. 


Bom; 338; Ind, Rul. (i933) TIRE 


f 
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decisions of Davar and Blackwell, JJ.: It 
seems to me that the language of 8. 24 
(2) is perfectly plain. It provides that 
after adjudication no creditor to whom the 
insolvent is indebted in respect of any debt 
provable“ under the Act shall, during the 
pendeng of the insolvency proceedings 

ave any remedy against the property” of 
the insolvent in respect of.the debt, cr 
commence any suit or other legal pro 
ceeding, except with the leave of the Court. 
The” prohibition seems to me to impose a 
condition precedent to the commencement 
of the suit, and if the leave ofthe Oourt 
is not obtained, the suit must necessarily 
be dismissed. I must make the kule abso- 
lute with costs, and dismiss the plaintiff's 
suits with costs, but this is without preju: 
dice to- any right the plaintiff: may have 
to prove for his debt in the insolvency. |, 


~ 


D. Rule made absolute.*~ 
; wl 





“LF ee ie 
- SIND JUDICIAL COMMIS- 
: SIONER’S COURT 
Criminal Reference No. 112 of 1939 
` May 2, 1939 ° ` 
4 Davis, J. O. AND Tyapst, J: 
EM PEROR—Prosgourok 


> VETSUB 
MAHANAND KHERAJMAL AND OTABR8— 
KEN “ACOUBED. E 
` Oriminal Procedure Code (Act V of 1898); s. 530 
A Martials trying offence under s. 4, Bombay 
ntton Gambling Act (IV of 1867), summarily— 
8.530 (q) if applies, s 
Trying an offender summarily under a, 530 D 
Oriminal P. O., means trying’the,particular offender 
jn a particular case summarily~snd trying that 
offender for that offence of which he ie accused. 
. Where, therefo: a Magistrate.tries an offence 
under s. 4, Bom. bling Act summarily, 8. 530 
(d), Oriminal P. O. applies. -+ = as 
‘Or. Ref. made by the Additional Ses 
gions Judge, Sukkur, dated April 3, 139, |. 
Mr: Partabrai D. Punwani, the Advocate- 
General, for the Crown. i oe 


- Davis, J.C.—This is a reference by the 
dJearned Additional-Sessions Judge at Suk- 
kur in -which. be recommends that we 
quash- the conviction and sentence passed 
upon seven persons convicted of offences 
ander ss.4 and 5, Bom. Gambling Act, 
fon. the ground that the offences were tried 
summarily and: that by a recent amend- 
ment of the Act under s. 4 an offence is 
made punishable with seven months’ im- 
‘prisonment, so that offences unders,4 are 


not now triable summarily. We think “the 


` BMpeBOR v. MABANAND KHHBAIMaL (SIND). | 
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reference/ofthe learned Additional Sessions’ 
Judge must. be accepted. It was on the 
basis-of,:two.cases, Emperor v. Ganu Sadu 
(1) and--Emperor.v. Atma Ram (2), that it 
was suggested’ by the learned Advocate- 
General thats. 5.0 (q), Criminal’ P; O., ap- 
plied. as we have here a case of 'a Magis- 
trate: not empowered by law trying an offence 
summarily. It is arguable that reading 
8. 530; `Oriminal P.O, as a whole that 
section is designed to deal not with a case 
where no Magistrate-can do what that 
section refers to, but a case where one 
Magistrate may lawfully do what that section 
refers to but another, the Magistrate in the 
particular case, cannot do, because he is 
not especially empowered. But’ we do not 
think ‘that we can fairly put upon the section 
so restricted a meaning. It is, of: course 
not a matter of much imprtance, for, if 
any Magistrate tries a case summarily which 
he cannot undérs. 200 Criminal P, O. do 
acts. ‘without. jurisdiction, as -was the 
thé v.ew taken in the Calcutta case reported 
in Bisku Shaik v. Saber Mollah (3), and an 
illegality of such’ a nature, going to the 
toot of the ‘trial, Glearly cannot be cured 
under 8. 537, Oriminal P, O. -But the words 
of s. 530, Oriminal P, O., are very wide, The 
section says: - ame led 

_ “If any “Magistrate not being empowered by law 


in ra E aora -any oF the following things, 
namely :.%.. fjes. an offender summari 
proceedings abail-be void." a a 


ah ag NJAGA) ow e ge! my 2. 
“Inv thie “case it is literally true that the 
Magistrate ‘who: tried - this offence sum- 
marily, was not empowered by law to do so 
because of the provisions of s. 260, Oriminal 
P.O. It,-is.,true that. ol. (q) says “tries ap 
offender::summarily" and it may- be said? 
that - as" the /Magistrate in this case “ig 
empowered to try an offender summarily 
under .8. 260,.Oriminal P. O., `s, 530 (q), 
Oriminal P. O., will, not apply to kis pro- 
ceedings, But trying an-offender summarily 
under-s. 530 (q),Oriminal P. O., appears to 
us to mean trying the particular offender 
in a particular case summarily and trying 
that offender for that offence of which he 
is accused. The words. “offender” and 
“offence” are not always used in the 
Oriminal P. O., with great precision. For 
instance ‘6. 530 (q), Criminal P. O.-refers 
to trying. an offender summarily; - and 
8. 260 refers to the trial of “offences”. But 
we donot think this distinction -is of any 
« (1) 53 B354; 109 Ind. Oas, 220; A IR 1928 Bom, 
142; 39 Or. L J 4+3; 30 Eom. L R37. -~ ò 
46 A 447; 81 Ind. Jas. 438; A I R 1924 AJI, 338: 
25 Or, L J 902; 33 A L J 249 (F B} “ ? 
(3) 20 O 409;'6 O W N 713, mee Wi 


ol 


a 


bids 


importance in the case before us. We think; 
therefore, that .we must ‘quash the conviction 
and. sentence. of the seven accused named 
in the order ofi the Subordinate Judge and) 
First Olass Magistrate, Rohri, and order 
their. re-trial. The fines, if paid; must- be 
refunded. The order forfeiting money to 
Govt. will also beset aside. Order accords 
ingly. - Ne | ? 

D. Conviction quashed. 


MADRAS HIGH. COURT 
Appeal No, 317 of 1935 
March 24, 1939 

PANDRANG Row AND ABDUR RAHMAN, JJ. 
BOARD or COMMISSIONERS vor HINDU 
RELIGIOUS ENDOWMENTS, MADRAS— 

APPBLLANT 
reraus 

Ser VIDYARANGA SATCHIDANANDA 

_ ABHINAVA SANKARA BHARATHI 

SWAMULU VARU, TRUSTEE or Sper 
| VIRUPAKSHASWA MI- SWAMI, sro. 

TEMPLES at HAMPI— RESPONDENT 

Madras Hindu Religi Endowments Act CII of 
1927 as amended by Act XII ` of 1935), a. 63 (2)—Ap- 
pointment of additional or associate trustees and 
manager, w r ultra vires of Board. 

The Amending Act XT of 1935 does not say that, 
the amendment shall-havé retrospeotive effect or that 
the law must,be: deemed: to have . been always as laid 
down. in, . Amending Act. Bo the a pomimen 
of additional or associate trustees: bofre thar amends, 
: ment js ultra wires oe the Board, 156 ind. Oas. 953 
(1), followed. + 

The, provisions in ‘the scheme relating to the ap: 
pointment of a : mana by the ‘Board "and the allot- 
ment ‘of important daties of management to him must 
be deemed to’ be wltra vires Because they have~the 
effect of placing the'management of the institution in 
the hands of some one. not appointed by the. trustee 
and not responsible to him, and would thug in fact 
displace the trusted from the management of the affairs 
of the temple. 


1 “A. against the decree of the - District 
Court Bellary, in O. 8..No.'5 of 1934. 
Mr. P. V. Rajamannar, for -tho “Appel: 
lant. 

“Mr. P. Chandra Reddi, tor - the Respone 
dent. 


Pandrang Row, J.—This is an appeal 
by the Board of Commissioners: for “Hindu 
Religious Endowments, Madraa! from the 
decree of ‘the District ‘Judge of Bellary 
‘ated February 18, 1935, in ©» 8.: Noi 5 of 
1934, a suit: by: the trustee of- Sri ‘Viru- 
paksheswaraswami, ete, temples at ‘Hampi 
in Hospet taluk. against . the Board for 
cancelling or modifying. a certain scheme 
‘framed: by ‘the: Board on "August 4; 1933. 
Is was alleged'in the plain} that” tha” Bosra 
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had no power to frame the: scheme: and ^ 
that in any case there was no justification, 
for the framing of a scheme. This, formed 
the subject-matter of Issue Ne. 1. in the 
suit. . That allegation,. however,, was withe 
drawn at the trial and the Ccurt below 
has found that.a scheme was necessary 
and the need for a scheme is not now 
questioned before us on behalf of the 
respondent. o 


The appeal relates to two matters, namely 
the appointment of additional or associate 
trustees: provided in the scheme and: thé 
appointment of a manager by the Board 
and the allotment of certain duties to him 
in the scheme. As regards these two 
matters, the learned District Judge was 
of opinicn that the provisions in thé 
scheme relating thereto were ultra vires | 
of the Board and accordingly directed the 
deletion of those parts of the scheme which 
related to these matterr. As regards the 
appointment of additional or associate- 
trustees, though under the Act as amended 
by Act XI of 1935 such an appointment is 
allowed in terms, nevertheless, tefore the 
Act was amended, that is to say, when the 
scheme now under discussion was framed 
by the Board, no such power had been 
expressly. conferred on the Board. On the 
other hand, in construing el. 2 of s, 63 of 
the Act of '1927,a Bench of this Ovurt held 
in Naranna Naidu v. Venkataramayya (1) 
that the Board had “no power: to appoint 
additional or asscciate, trustees; We see 
no: reason: to differ! front that decision as 
regards the interpretation of this’ particular 
provision. of tké Jaw in, question as it ‘atood 
before the Act.was. amended. The Amend+ 
ing’Act does? not! say that'the: amendment 
shall’ hive, retrospéctive ~effect”or that th 
law must be ‘déeméd~'to: haye” beech alway 
as laid down in the Amending Act. It was 
perfectly open to the Legislature to ‘have 
declared‘ ita” intention’ to’ make’. the new 
provision-retrospective if it had that inten- 
tion. The Amending Act does not, however} 
disclose any such intention and we are 
unable to see-any reason’ fort departing 
from the general rule against’ giving-retros 
PN effect to-legislation. The l6arné6d 

istrict -Judge was, therefore; right ‘in 
coming tó” the ' conclusion-that the’ appolnté 
ment of ‘additional! or associate trusteesis 
uliva vires of the! Board. Though he does 
not quote:’ the ‘Bench decision above reter 
red to, it-is probable he -had it in mind." 


(1) 58 M 863; 156 Ind. Cas. 953; AIR 1985 Mad: 168; 
L J, 722; (1985) MiW:N. 383; 8 R M91 


4 


1940 : 


` “Ag .regards the'second point, the appornte 
ment of a manager by the Board and, the. 
allotment. of certain important duties to 
him under the scheme, the provisions 'in 


the scheme are such that, if they are. 


allowed to remain, the powers of tte heredi». 
tary trustee could “be practically set at 
naught and what could not be done directly 
would be allowed to be done indirectly’ 
by the appointment of a manager by the’ 
Board and entrusting all the most import- 
ant, duties of management to him under 
the scheme itself, he being. removable 
only by the Board. These provisions would 
Teduce. the powers of the trustee to a 
cipher, or at least the provisions may, be so 
worked as to produce this ‘result and we are 
of opinion that in this view the provisions’ 
in the scheme relating- to- the appointment 
ofa manager by the Board and the allot- 
ment of important duties of management 
to him must also be deémed to be ultra vires 
because they have the effect of placing the 
management of the institation in the hands 
of some ‘one not appointed by ‘the trustee 
‘and ‘not responsible ‘to him, und would 
thus in fact displace the trustee from the 


management of the affairs of the temple. ` 


Nevertheless, it “is, but’ right, that . we 
should éxpress our view that the trustee. 
would do well to see that an efficient.man. 
is appointed as local- manager te look after 
the actual management’ of the affairs of the! 
temple as it would, appear that, the trustee. 
himself is notin a position to look after) 
the -management <personally- throughout,’ 
and wé wish ‘to make ‘it’ clear that if there | 
is, any , mismanagement of. the affairs of 
the! institution. in’ future, the . powers. of, 
the Board to rectify such -mismanagement: 
will remain unaffected by the result of this 
appeal.. It, follows from what we have 
ssid that.the appeal must fail (88 both the, 

nts raised have to be decided against. 
dh appellant. The appeal is accordingly 


dismissed with costs; -- g 
` D -> 5 Appeal dismissed. i 
NAGPUR HIGH COURT. ~ . 


Diyil Revision Application No, 457. of 1938 
> Beptember T1, 1939- ` ` 

' _. Grose, J.. ` l 

` MOHAMMAD ABDUL BATTAR—. 

n  D8okas-Hotpae—AppaLiant ~ 


versus | : 

Syed RAHIMUDDIN—J UD@MaNT-DEBToR— 
| Opposita Party | l 

, „ Limitation Act (1X of 19084," Sch, T, Aft: 18715) 

Stép-in-cid—Application in accordance with law” 


4185—09 & 70 
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Formal mistake about costs of previous application 

~—Application, if notin accordance with law—Ap-_ 

plication rejected. on this - ground—If amounts to 
g 90 as to até as res judicata—Res judicata. 

. A mistake in an execation application about the 
costs of the previous execution application in itself 
is no sufficient reason for holding that the applies. 
tion ig not a step-in-aid of execution or not 
made substantially in accordance with law. Rama- 
nandan Ohettiv. Periatambi Shervat (1), Gopal Sah 
v. Janki Koer‘(2) and Gopal Chundey Manna v. 
Gosain Das Kalay (3), 1elied on. 

Where an application is rejected, dismissed or 
struck off for mere formal defects or a bona fide 
mistake in furnishin details or on account 
of the decree-holder's absence, such an order 
cannot estop the decree-holder from show- 
ing that his application was not defective but 
in accordance with law. Rejection onthe ground 
of decree-holder’s absence and his taalu to porrot 
an unimportant inaccuracy in the costs does not 
amount to an express or implied finding that the 
application is- not in accordance with law, 
Such a finding, therefore, cannot be res judicata. 134 
Ind: Oas. 681 (4),63 Ind Oas. 971 (5) and 143 Ind, 
Oas. 762 (6), relied on. 


C. R. App. of the order of the Court of the 


Additional Small Cause Court Judge, Nage 
pur, dated April 28, 1938. 


Mr. R. R. Dandige, for the Applicant. 


“Dr. W. S. Barlingay, for the Opposite 
Party. á 


Order.—The Judge .of the -Additional 
Small Oause, Court, Nagpur, has rejected 
the application in execution ‘of the appli- 
cant, dated May 21, 1938, on the ground 
that it is barred by time. The reason 
appears more fully in the order-sheet of 
the preceding date April 6, 1938. There 
was-a Previous application for execution. 
made on January 2, 1938, and the Judge. 
has held that it was not a step-in-aid 
of. execution, so that more than three 
years having elapsed from the first ape 
plication, dated January 25, 1932, the prec. 
sent one.is, barred by time under Art. 182 
of the Schedule to the Lim. Act. 
Order-sheets of the application, dated Janu- 
ary 2, 1936, read as under : 

. “January 1, 1936. Decree-holder by 

i agent, Application found incorrect, 

Decree-holder wants some time to 
eupply the information, Time 
i granted till January.28, 1936. 
January 29, 1936. Decree-holder absent, 
He is, however, awaited till Febra» 
ary 13, 1936. 

February 13, 1936. Decree-holder did 
not turn up though he was given 
one chance. Moreover, the. infor- 

; . mation given .by thé applicant ‘is 

"wrong. Application ja dismissed 

with costs, y . Sra 
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ott appears ‘that the mistake-in the ap- 
Plicalicn was about the cdésts of the- pre- 
vioua, . execution ‘application. The figure 
given, - -Rs. 2-8-0 was wrong and should have 
béen: larger. 


application ` was pot, a step-in-aid of execu“, 
tion or was | not made substantially in” 
accordance with law: see 


io-his Limitation aud Prescription, Vol. III, 


para. : 2578 where under Art. 182 (5) cases. 
dealing with- technical errors are collected, : 


It-has been held that a mere misstatement” 


of the ‘amount “of. bhe decretal money in a! 
lesser sum- or the date of the decree wrongly. 


shown, would be an immaterial irregula- . 
rity. not affecting’ the validity’ of the’ ap-: 
plication ; Gopal 
Ava Chunder Manna v. Gosain Das, Kalay 


The nonsapplicent, hogaver: argues ‘that 
the. order..of ,the lower Court rejecting 


the application amounts to a finding that. 


it is not in accordance with law, and this 
finding not being ‘challenged, has’ become 
final, . This question .was dealt with by a 


Full Bench of the Judicial Commissioner's: ' 


Court in Gulamaliv, Rajkumar Chatterjt 
(4), ' where the dictum in the previous cade 
Meghraj-v, Abdul “Majid Khan (5), 
found. to be defective. The :Bench 


application amounts to a finding-that thé 


application was not in accordance! with - 
law, ‘the application ib ineffedtual to stay‘ 


the running of limitation: if not, the Court 
must lcok to the’ application itself to “see 
whether it is°in accordance with law or 
not. Niyogi, A.J. O., elaborated the point 


and ‘declared that’ where an application ' 


is rejected, dismissed. or struck off for 


mere: formal ‘defects or. a bona fidè mie: - 
take in ‘furnishing ‘details-or on account” 
such an 
order cannot estcp the ‘decree-holder from : 


of the decree-holder’s’’'absence,: 


showing that his application was’ not de- 
fective but’ in ‘accordance with ‘law, In 
the present case the application is reject- 
ed .because' of decree-holder’s absence and 
his failure to cotrect 'an unimportant ine 
accuracy’ in’ the “cists. ‘:This does not 
amount to an express’ or ‘implied! finding 
that the application isnot in accordance 


with “law. `I ‘therefore think thatthe 
< A 6 M:250, NA 
(2), 23 O 217, +f x 


2 25 O 594 (F B). h 
"(41°28 N L R7; 134 Ind. Oas. 681; 14 NLJ 101; 
A IR 1931 Nag154;Ind, Rul, (1981) Nag, 169, 

(5) 17N L R 179; 63 Ind, Cas, 9 


GOVRENMEN? OF BENGAL‘ v, CORPORATION cP OALOUT IA (OAL): 


Such a mistake in itself: is 
no ' sufficient: reason for holding that the” 


Ramanandan: 
Chetti v. Periatambi Shemai (1), and Obbrai ' 


Sah v. Janki Koer (2), ,, 


was - 
laid: 
down ‘that: where the order !rejecting the 


. Radhą Binode, Pal and Mr. 
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finding is not res judicata.: Tn -Gulam . 


Ali v; Rajkumar (6), which is a:case prac-:~ - 


tically on all fours, it was held that -au 
finding that an. application is incorrect 
cannot. be taken to imply a finding . that 
it is not in -acccrdance with law; and 
hencė. is sufficient to save limitation. I find. - 


that in spite’of the understatement of costs, .. - 


the application of 1936 was in accordance - 
with law and thus limitation was saved. : . 
The: order,. dated April 28, 1938; -i68:- 
set asiderand: execution will proceed. Ccsts » 
of' this application on the. non-applicant. 
Counsel's fee Bs. 15. eh ty 


‘Application allowed. 


117; 143 Ind. Cas 763; 16 IN 


AIR 1934 Nag. 
‘Nag. 138. 


( 
L 9 41; Ind, Rul. ( 933) 
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CALCUTTA HIGH COURT , 
< Oivil Rules Nos. 14 to 16 ‘of, 1939, | 
March 7, 1939 i | 
uae D. J. AND.NASIM, Ala, J. 
GOVERNMENT CF BENGAL—._, 


Bra 


tot 4 ae 


G itab 
D CORPORATION oF oT OALOUTTA Tal 
' Orosi TR Party ‘ 

' Oalentta Municipal Act (III of ` 1923), a ANANA 
Jurisdtosion of Small Cause Court to Kear objection a as” 
to liability to assessment, eo aban 4 

The word “valuation in 8, 139, ‘Oaleutta M 
pal Act, may mean ; (1), t the estimated yalue; , (2) y 
Bot or rone of valuing | There is nothing in : 
section to limit: the meaning of the “word a Brian] 
to the quantum of Bar este only, It includes ‘the’ 
whole iprocess: of yaluing as well, Consequently, ;- 
objections not merely as to -quantum of assessment 
but as to liability to assessment also, can bs heard by” 
Small Cause Vourt Judge. Corporation’ - of ’ Oaléutta~ 
v. Bhupati Roy-Ohoudhury (3) and Secretary .of State, 
v. Belchambers (4), relied on; o u eg 4, o aor} 


?0. Rules issued from: thé. order of: the.” 
Judge,’ Small- Gause~ ‘Gourt, Sealdah- | 
(24-Parganas), : dated ‘December’ “le ‘and? 
18, 1988. n Wa aaa ie 


Sir A. E. Roy (avant Gora, pe 
Syamapada : 


Majumdar, for the Petitioner. 


-- Messrs. S.C. Bose, Santosh K. Basu and. 


Balaram: Basu, for the Opposite-Party. 


- Derbyshire, Ga: J,—In these matters, on 
Janúary 6, 1949, ‘Rules -were issued at 
the instance of the- ‘Govt. ‘of. PONER, upon 
the Corporation, | ‘of Calcutta ’ show. 
cause why the orders complained ‘Sf should - 
not be set aside And the chjections of 
the Govt; of Bengal decided. The matter’ 
arose, in, thia’. way: There. are, three 
Canals,” first” the ' Oiroular Canal’ which, 


isit 


begins at-tłe:Hooghly in the northern 
part of Calcutta -and continues in an 
easterly and southerly directions through 
the “area in which Oalcutta lies until it 
joins the Beliaghata Oanal which continues 
ln an easterly direction towards the salt 
lakes. From it, nedr the n-rthern end, 
branches the new. canal. The’ Circular 
Oanal was formerly tLe boundary between 
“ the old Municipality ‘of -Oalcutta and the 
< Municipalities ‘of Odssipur and Maniktola 
prevjous to the incorporation of the twé:last- 
mentioned Municipalities within the-Muni- 
Gipality of Calcutta, about 1922.. It is stat- 
ed that this Circular Canal does not lie with- 
in-.any ‘of “the ‘wards of- the Municipality 
of Oalcutta as .specified in the’ Calcutta 
Municipal ,Act, 1923. The, three, canals in 


question are-owned by.the Govt... of. Bengal 


and- over them pass ‘boats and barges which 
are said: to pay tolls to the ‘Govt,, Hitherto, 
thess .canals have. not . been, , rated „bythe, 
Municipality. and: bave not paid Municipal 
rates.. >On or about March,,.16, 1932, ‘Govt. 
received .from the..Oorporation ;g, notice, 
parporting to, be under s.--438, Oalcutta 
Municipai.Act, 1923, in which., (L.-refer 
now. to -the. Circular Uanal but the- same 
consideration: applies to, the -other , twa) 
for the first time ;the, canal in . question 
was; given an annual valuation under 8, 131 
„ofthe «Act.. The canal was given -an 
annual valuation of:.Rs. 1,05,600 and the 
rate sought to,be; charged-was Rs. 2 par 
egtta -per.mensem with effect from-the-first 
quarter of the ,year. -1932:33. In all, a 
consolidated rate, of, Rs. 20,592} per year 
was sought to.ube-imposed.. :- p Baoan 
: The-Govt, filed, a written notice of objec- 
tions uuder.s, 139 of the. Act objecting that; 
the canal.was, not assessable: at-all under, 
the Adat -on, the ground», firstly, that it;was 
Crown. property; and secondly, that it. did. 
not lie within one of the wards and sa could 
not ba-assessed under the-provisions pfs. 131, 
ar : any other, seetion; further,. the . Govt, 
Qbjected to the quantum of- the. valuation 
and, the, consolidated rate. ‘The Deputy 
cutive Officer, of the Oalcutta Oorpora= 
tion. heard, the. Govi,.; ebjections- and. on: 
May: 21,,.1938, confirmed the assessment, 
Thereupon, the Govt. preferred anappeah 
to: the :Court -of Smal} Oauses at Sealdah 
undet,s, 141, Oalcutta , Municipal Act, and 
k-the same, .groundg_in the appeal: that 
they had urged before the Députy Execue 
tive ,Officer., The -appeal- was registered 
. Municipal -Appeal, No, 6 of 1948, and 

£ Govt. paid: court-fees,. Rs. -1,230, °as:on 

& plaint for the ‘same: valuation: On 
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December 10, 1938, ‘the Small Cause 
Oourt Judge dealt with the matter. He 
held that: he had jurisdiction to deal with 
the quantum of the assessment but not 
to ded] with the question of liability to 
assessment, Tne Govt. of Bengal obtained 
a rule in respect of that decision as set 
out above, contending that the Small 
Cause Court Judge had jurisdiction to 
hear.the whole of their objections not merely 
as‘ to quantum but us, to liability. 
Ssction 124, Oaleutta Municipal Act, pro-. 
vides that 

` “gonsolidated rates not exceeding 23 per cent. on the 
annual valuation determined under this Ohapter (4. e. 
Ohap. X ‘of the Act) may’. be imposed by the 
Qorporation upon all lahds and buildings in Oaloutta' 
for the purposes of this Aot," ’ 


Saction 126 provides that certain buildings 
aud jlands ‘‘shall be exempt from the coa- 
solidated rate” and that the Corporation my 
exempt -certain other lands and buildings 
“either wholly or partially” from the rates, 
Section 127 provides for calculating’ “the 
annual „value, of lands.or buildings for 
the purposes of this Act, Section 131 
provides for:thecarrying’on,; until further 
valuation, of the valuation of ‘any land 
or ,building situated in -the several wards, 
and by subes.'2 (b) itis provided that 
: “any land ‘or biildiag, the valuation of: which has 
been cancelled on the ground of irregularity, or which 
for any other, reason has no annual value assigned 
to it under this Act, may be valued by the Grecu- 
tive ‘Offider ‘at any' time during the currency of 
the period proscribed - in respect “of such land or 
building by sub;s, (1), and such valuation shall remain 
in foros,;and the consdlidated rate shall be levied 
So ne ee ee ee 

0 r j 


It is under that' section and sub-section 
woe” are ‘told, that the canals in’ question’ 
Were Valuéd, Section 139 (1) provides: : 
-Any person -who is -dissa with a valuation 
made.: under this Ohapter. may deliver at . the 
Municipal Office a written notice stating the 
rounds -of his.objection to such valuation,” -> / 
‘Section 140 (1), provides: 
F “All ‘stich “objections shall be entered’in a register 
to! ‘be mantained for the purpose and, om receipt of 
any objection, notice shall be given to the objector- 
of a time and. place at which his objection will . 
ə investigated. ‘ F i 
3) At the’ said "time and place, the Executive 
Offiser or a Deputy Hxécutive Officer shall hear the 
abjection, in thè presence of the obejector or.his agent 
if he appears, or may, for reasonable cause, adjourn 
the investigation, E 
“ (3) When the objection has been determined, the order 
passed shall be recorded in the said register, togather 
with the date of such order," - ` ` v’ 
- Section 141 (1) provides; < 
“Any person dissatisfied with tho order, passed on his 
objection may appeal to the Gourt of Small Uauses 
having jurisdiction inthe place where the land or 
building, to the valuation of which, the, objection 
was made, 19 situated, ' . g 


D Such appeal shall be presented to such Oourt 
of Bmall Causes within thirty days from the date of 
the order passed under 8 140, and shall be accom- 
panied by an extract from the register of objections 
containing the order objected to. 

(3) The provisions of Parts II and 111, Lim. Act 
relating to the appeals shall apply to every ‘appeal 
preferred under thissection. 

l shall be admitted ander this section 
ection has firat been determined under 


- Bection 142 (1) provides that: 

Every valuation made by the Executive, Officer 
pa B. 131 Sa, pubic the provisions of ss. 139, 
140 and 141, be fi 

(3) Every ares ' passed by the Executive Officer 
or Deputy, Executive Officer ander s. 140 shall, subject 
to the provisions of 8. 141, be final. : 

ot an appeal from a decision made by the Court 
1 uses under 8.141 shall lie to the High 

art.” 


“1 may menticn in passing that the last 
. provision, that an appeal shall lie to 
the High Court, is new in the Municipal 
Acts of Calcutta relating to rating. Bece 
tion 146 (1) provides that in certain events 
the Exscutive Officer has power to amend 
the assessment book: 

ear ‘inserting any land or building “which is, 


his opinion, liable to the consolidated rate, or 
2 inserting a, valuation when the land ‘or build- 
ing liable to be valued has not been valued.” 
Sub-section (2) of the same section provides 
hat the provisions of ss. 139 to 142 shall, 
with all necessary modifications, be deemed 
to apply. to an objection which is made 
against the Executive Officer's-order for the 
amendment of the assessment book under 
g. 146. The learned Judge of the Small 
Oause Court has based his decision upon 
some words which are found in the. judg- 
ment of Panckridge, J. in Garrison Engineer 
of Fort Williams v, Corporation of Calcutta 
(1). In that case the military authorities 
objected to pay rates in respect of the Pre- 
sidency Military Hospital for the year 1937, 
The assessment in respect of which the rate 
was claimed had been made some -years 
previously and rates’ had been paid down 
to July 23, when the military authorities 
alleged -that they are not liable to be 
rated: at.all.in respect of the. hospital, 
because it ley within the-boundarg of the 
fort ‘and was thereby excluded from the 
provisions of the Oalcutta Municipal Act, 
1923, The military authorities proceeded 
under s. 45, Specific - Relief - Act, and ob- 
tained a rule calling upon the Ohief 
Executive Officer to. show catise why the 
assessment, on the hospital ‘should not. be 
cancelled: on the. grounds .set. out above. 
The learned Judge on & consideration of 
the facts of the case found that, the hos 


ital did not liè within ‘the bound i 
piia gaa or le 760 ay aries of 


ünlesa añ objec 


tons 
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Fort William but lay within the Oaleutta 


Municipal boundaries. From a ‘considera- 


tion of the facts.of the case it will appear,’ 
that it was too. late there for the military, 


authorities to object.to the valuation under 
s.' 139. The only 
appears to have been the one they took. 
During the course of the argument. which 
the Corporation put forward against: dhe 
milita authorities’ contentions- it wás 
alleped that the procedure under s. 45, 
Specific Relief Act was not. open’ to “the, 


military authorities, and in’ dealing ‘with: 


it the learned Judge, considering: ss, 139 
to 142, said: f a a 
“In my opinion these sections have A 
tion to the circumstances of the present case for th 
presuppose that the land an buildings . whic 
are the subject-matter of the valuation are asseas- 
able to the consolidated rate. In other words, “they: 
have reference to those cases where the liability:to 
assessment and valuation is admitted,- and the 
objection is to the creda of the valuation . or 
the method in which it has been carried out,” ig 
It is onthose words that the learned: 
Judge of tLe Sma!) Cause Oourt has “based 
his decisicn. Ih, my opinion, those words 
were not necessary: to the decision’ ‘Mr. 
Justice Panckridge gave, He decided’ the. 
matter on the facts and it was clear that 
the military authorities were toolate to fake: 
advantage of ss, 139 to 142, - I must regard. 
those words, though they are -entitled'‘to 
great respect, as being obiter. To - decide 
whether the- learned Judge ‘of the Small: 
Oauae Ocurt' was right, I -mast look &t the 
provisions of the relevant ~ sections thems 
selves. -It is clear that a person dissatisfied: 
with the valuation may object to it" under’ 
8, 139 that the Execuiive Officer- or' his: 
Deputy must hear the objection, determine 
the matter and pass an order upon it under 
8.140. Then unders, 141, if the objéctor-: 
is dissatisfied, he may appeal to the:Small: 
Oause Court. Now I sée nothing -in-thése- 


sub-sections limiting the grounds of- objec- i 


tion to: the valuation. When the objections 
have been determined against the- objectors. 
under 8. 110, I eee nothing limiting | “the 
rate* payers” right - to have the ‘fall: order, 
made by ‘the: Executive Officer or ‘his 
Deputy, considered with all the grounds: ‘of 
objection on appeal to the Small: Oatée 
QGourt. `- 

There is an appeal from the Small Oars 


_Ocurt to the High-Oourt. -It has been held in 


Corporation of Calcutta v. Manik Lal De (2) 
that in an appeal under 6. 141, the Small 
Cause Court Judge must récord evidence 
E such a way that the High Oourt‘may, 

(3)330 WN 1173; 126 Ind. Cas, 131;. A TR 1980: 
Oal. 806; Ind, Rul. (1880) Cal, 6165; 0 


wra we i 
it 
hn 


course open to: them. 


MB40 
on’ appeal, come to its cwn conclusion as 
` to- whether the decision of the Judge was 
Tight or wrong on the evidence, Thus a 
scheme is set out in the Act whereby any 
person, who is dissatisied with the valua- 
tion, which is the indispensable prelimin- 
-ary to his being rated, shall urge his 
objection first to thease who make the valua- 
- ticn, then to. a local tribunal: whose duty 
it is to take evidence and hear and 
determine the matter rding to law 
‘with 'an appeal to this Gourt. There is 
full provision made for safeguarding the 
rights of the owner or occupier of land or 
buildings in Oaloutta, The procedure is, it 
geoms to-me, analogous to that which obtains 
-in rating appeals in England where there 
is an appeal against an item of ths valua- 
' tion: list to the Assessment Committee, 
-from the Assessment Oommittee-to the 
` Quarter Sessions who may deal with qnes- 
tions of fact and law then and to the High 
Oourt, which may determine the matter 
‘finally according to law, I can see no 
reason for holding that the learned Judge 
of the Small Cause Court is confined to 
‘the question of quantum of valuation only, 
If that were so, questions of liability 
would fall to be determined in another 
Court which would-mean multiplicity of 
legal proceedings, vexatious and costly to 
the.rate-payer and a hindrance, to the 
Oorporation in its collection of rates, It 
seems to me that the Act was designed 
to provide a chain of tribunals, the 
Executive Officer or his Deputy, the Small 
Oause, Court and the High Court, to 
determine the rights and the liabilites 
both of the Oorporation and of those 
whom it is sought to levy rates upon. 
In.these circumstances it seems to me 
‘that thelearned Judge was wrong in the 
decision that he gave, andthe Rules issued 
in this, matter should be made absolute. 
The result is that the Rules are made abso» 
. lute and the case3 sent back to ‘the Court 
of. Small Causes to be dealt with, in accord- 
ance with the provisions of the law in the 
light of the observations made above. The 
. Petitioner is entitled to costs—a consoli- 
dated hearing-fee being assessed at fifteen 
-gold mohuré- f p Roa 
_Nasim All, J.—I agree with my lord 
the Ohief Justice that these Rules should 
be made absolute. The word “valuation” 
in, 8. 139, Calcutta Municipal Act, may 
mean: (1) the estimated value, (2) the 
act or process of valuing. (Oxford Dice 
tionary). I see nothingin this section to 
‘limit the meaning of the word “valuation” 


BRROL MACKAY v. OSWALD BuBBHS IP, 0.) 


‘Oaleutta Municipal 


‘is not “land” within the meaning 
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to the quantum of valuation only. It 
includes the whole process of valuing as 
well: Corporation of Caleutta v. Bhupati 
Roy Choudhury (3) and Secretary of State 
v. Belehambers, (4). The grounds of 
objection to the valuation before the Small 
Cause Court Judge under s. 13% therefore 
would be to the process of valuing as well. 
If the process is bad, the amount of valun- 


tion, in its entirety or in part will be bad. 


The case of the petitioner is that the entire 
process of valuing is bad inasmuch as it 
contravened the provisions of Ohap. X 
Act, relating to the 
valaation of land or ‘buildings. It appears 
from the grounds of objection filed by the 
petitioner before the Small Oayge Oourt 
Judge that his case is that the valuation in 
its entirety is bad, and the property. valued 
of à. 127 
‘Oalcutta 


or land within a ward of the 


‘Municipality, as contemplated by s. 131 


of the Act. If a rate-payer is entitled to 
object to the over-valuation, I see no reason 
why he cannot object to the valuation in its 
entirety, The grounds of objection a3 cone 
templated by s. 139, therefore, may relate 
not only. to apart of the estimated value 
but tothe whole of it. 


D, Rules made absolute. 


3) 26 O 74,30 W N 70. : 
G 30 La 169; 33 0 396; 100 W N 289, 





PRIVY COUNCIL | 
Appeal from the Oalcutta Higa Court 
November 10, 1939 
Lorp THANKBRTON, Sik Gsaoras RANKIN AND 
SIR PalyiP MAODONHLL 
ERROL MAOKAY anp 0oTHaRS8— 
APPBLLANT3 
versus 

n OSWALD FORBES—Rasponpant 

Government of India Act 1933, (25°4 26 Geo. V, 
Ok, 42), s. 205—Duty of High Court to consider, 
determine and record in every case the granting or 
withdrawing of certificate—No such determination 
by High Oourt—A held should be dismissed. 

Section 205, vt of India Act, 1935, im- 
poses on the High Court the duty of considering 
and determining in every case, as part of jin judg- 
ment, decree or final order, the giving or withhol 
ing of the certificate. On such determination thé 
jorisdiction to entertain an appeal from such judg- 
ment, decree or final order depends, and, ma tly, 
such determination, whether it involves the grantin 
or withholding of 6 certificate, should be recorded, 
not only for tne information of the parties, but — 
a matter of equal importanoe—also for the certifica- 
tion of the Judicial Oommittes sod-the Federal 
Court as to their jurisdiction to entertain ai ap- 


peal, 2 
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` Where ina case.the plaintiff sought.an orderfor * 
A imani of the Official Trustee of Bengal to 
‘be .trugtee ofthe estate of a deceased under 
provisions of 8. 10 of the Official Trustees Act which 
-wes-amended by the Govt, of India “Adaptation” of 
` Indian - -Laws) 

‘appeal did not record the determination ofthe ques- 
tion whether:the appeal.involyed the granting, -or 
withholding. cof a certificate : 

“Held, that “in the absenos of Certificate thé appeal 
gould- not ba entertained, 


; “Messie. L, P. P. Pugh. E. 
K. Page, for the Appellants. ee ane 
~ Mr. J. Nissim, for. the, Reton diae a = 


l “Lord Thankerton —This’ is an abboal 
from’ a judgment and order of . the. „High - 


Ò; eng Ws. We 


BRBÖL MAOKaY ‘v.'CWALD FORBES (P;-O.): 


rder, 1937; and the High*Oourt ‘in : 
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matter was-considered by-the High -Gourt 
Bench which delivered ‘the judgment: aid ` 
_order.of April 11, 1938... The, same. ig “tfue 
‘of the’ High Court: Bench..which. certified 
this “case as a at ‘one for: appeal :to-His 
-Majesty im Council on June 15; 1938,'rand 
which, wah differently constituted. “Bab? as 
their. Lordships have ealready. * indicated, 
ithe statutory. duty. fell: to ~; be discharged . 
“by the Bénch: which delivered the judginent. 
and,order of April 11, 1938. ` < 

„Inthe presdnt suit the üphellaútss siek 
“an order. for: ‘appointment, ‘of - the Official 
` Trustés of: Bengal to be ‘trustee of:the“estate 
oh one Alexander” John ` Forbes’ ‘déceased 


+ Oourt of Judicature : at” Fort Wiliam: in . under the provisions. of 5. 10° of thé: Official 


‘Bengal, in its civil’ | dppellate- jarisdi: tion 
dated Aptil 11; 1938, whieh. alléwed ‘in 
part the: appéal. of the’ _ present “yeepondént 
from the judgment and’ order ‘of: the’ said 
‘High’Oourt, in’ ‘ite ’ original’ jurisdiction,” 
-mada by ` Panckridgó; J. èn July ‘22, “1937... 
- The respondent: raises préliminagy 


< The ` Official ; Trastees. Act, ` 


~Trngtees Act. (Act IL of. 1931); + or, ‘dltertia- 
‘tively, for’ appointment of-the “said Ofidial 
-Trdstée under s, 35. af thé ‘Indian Tristeés 
< Act, 1866. The éstate of- the - deceased: cone 
“sisted = “partly of. , immovable , propefty 


J1913,:: 


` point as to the jurisdiction ‘of’ this. Board » amended by the Govt. of India - (Adéptation 


to entertain: this appeal: in View. of the 
provisions ‘of s. 205 of thé Govt. of ` India 
‘Act, 1935, yaon ‘provides : as follows: ari 
' 4905, (A n appeal shall lie tothe. /Federal 
$ Court from any judgment, geo or final order. of 
a High Court in British’ India, ifthe High Court 
cartifiés that.the case, involves a substantial | gues- 
tion of law as tothe interpretation of this Act, o or 
any Order in Council madé thereunder," and it shall 
be the duty: of. every: High-Oourt ‘iii British« India 
to consider in every case whether or not any such 
question: is involved and ofits own motion to give 
or withhold a certificate accordingly, 

(2) Where such a certiflcate'is given, any ‘party 
in the ‘case may ha „tothe Fedaral Court onthe 
ground thet: any guc ‘question ag aforesaid has been 
wrongly decided; and én a ground on which that 

4 party, could have*appéale without special leave to. 
“His Mejesty-in Counsil if no. ewoh certificate “rad 
been given, and, ihe gs therléave. òf” the Federal 


Court, on any ‘ound, ‘and `, no,’ direst a 
shall "lie të T M. Maar in in ‘Council, sun th 
without specia leave.” E 


This sectioh impòses` "on, the" High  Oọùrt ' 


“the duty .of considering ‘and determining’ „stands, 


in bverty ‘case,’ as part, of? its jud ot, 
_.decteé, of .firal "order, the. arin ee 
holding of the Certificate. - On: sueh deter- 
ang “the Jurisdiction to .entertain an - 
from. ‘such . „judgment, , decree 

“nal 9 et depends, and, manifestly, ani: 
„deter ination, . whether, it - involves ..-the 
oq ranting a OF: “withholdin g- of 6". certificate, 
~altonld. be recorded, Dot only, for.the infor- 
> mation ofthe, parties,.. but—a.. us matter, ‘of 
'; cequaliimportance—also for the certification. 
= of’ this Board and the Federal ( t as, to. 
eni “jimiediobion ‘to “entertain: di” dp 
“NG Buch tedord appears in thé: present Sage» 
nor ig 1 there anything to suggest ‘that. the 


-` that we think that the order*‘inade:’ 


‘of Indian Laws) Order, 1937, | which. was - 


. made by virtue of s. 293° of the: Govt. of 


India Act, 1935, and came into force~on 
April 1, 1937. The present writ of summons 
was taken out on May 5.1937, Panckridge, J. 
+ who madeé‘the order: ofi duly 22; "1937, did 
«not consider the-:Order.in Oouncil of: 1937, 
but it was fully.considered. by the Appel- 
late Bench (Costello and Lort-Williams; Ji) | 
‘and it willbe sufficient ta quote some ‘short 
‘passages from their judgment:— ;~: } 
“Weasare quite satisfied that had;-the,,attentioy pf 

‘the’ learned Judge,- eine aren to the alteration 
‘effected by means ‘of the Order in Council, his 
“deojajon’ would, in all probability, have’ been the 
-wise than what it,was .....The “question “ whet 
„tha, Oourt pan appoint the “Official ‘rystes of Bengal 
88 “trggtoe., oyer p oroperties guie the, rovinge 
"seem - ‘to depend up n the `p kovisiong ef 78. 3 as 
“amended by the “Order į int fCounóilaùd 6-410 of the 
. Official: Tristees Act <. In~“other words; we think 
_tha}.under the provisions of the Act as’ it: now 
this, Court. is not ‘entitled “ to stretch: its 
. I may use ‘the exprésbion,” boy nd- KN ae 
‘territorial! limita ‘of its ‘juriediction.’ Phe resi 
by Mr: ‘Justice 
Panckridge cannot stand in-so faras it Telates to 
any property -not lying or ,nof situate within. 
territdrial jurisdiction ‘of “tHe Oourt. Mr. „Banerji 
sought to argud that ther is ‘ample ~ “power in'-the 
-Oourt under the general | ‘provisions ` of the Indian 
“Trustees Act T donot think’ it necgssar, -to jconsi- 
< der that aspect of , the, matter This" petition, was 
essentially “and primari ~cbticetited i rity the 
appointment ‘of the Official "makah such ‘and the 
matter is one, which quite clearly. falls to be ba 
under the provisions of” the ; Official Teute A 
‘and that Act alone.” 


SSestion 205 of ihe ‘Govt. ‘of da. Act 4 is 
„hot referred: to in the judgment. -Counsel 
for, the appellants i suggested - -that -the 


1940 - 


Court may have considered thie section 
and, :decided: to withhold’ `a certificate, 
though that ‘decicion is not éxpresged, 
The passages . quoted above. make: this 
| uolikely,,and in the. absence of a.certificate 
their.. Lordships. think that. the. appeal 
should be dismissed with ‘costs.’ If, hows 
ever,‘ the-High Court should hereafter make 
an order withholding a certificate under 
s. 205, the appellants .åre to, be at liberty 
to apply to His Majesty in Oouncil to bave 
thé present -appeal ‘restored, Their Lord- 
ships. will. humbly: advise His Majesty 
acoordingly. `. 8 , .. ene 
,.. “With reference .to the costs of'a petition 
_by-the -respondent which by “the Board’s 
order of May 18, 1939,-were directed to be 
paid by himin any event, these, will be 
< taxed -and-set off against the cosis that the 
_Sppellants are by this judgment ordered 
o topay., ` Sek ag eae ere 
eg tet a i A > 
1 Solicitors for: the Appellants: :—Messrs, 
' Morgan Price Marley & Kugg. i ee 
Solicitors for the Respondent :—Messrs. 
~ Ashurst Morris Crips d Co. ` 
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Civil Revision Petition No: 118 of 1938 
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a eee , Ska AKAN 
~~ °Q, FLÊMING-—INGonyahT— PBrITIONER 


" Tassete’, meaning An mot guilty-of: miston- 
-duct speoifigd n:e. 42 (b), to 
. An rupe 


_ 9 if the word assets’ used in relation to:ingolvency 

= _ proceedings is. not, qualified in.any way, asin the 

_ .Sxpresgion “future assets”, it is generally. nideratood 

5 L lly k ailable 
creditors of the ipsolvency..., 

“of, the..Pro., Jnspli Aêt is 

ust grant, an absolute order 


3 (1 

ie nero Kahar G» telid Sater 
„O. R. P.. from jan order’ of the -District 

Ferczépore,’ dated Ostober | 23, 
Sta ase DED R eae 


Judge, 
1991... ai IN NG ae Ks 
T Mr. OL, Gulati; for the Petitioner. `. 
e coaisMi Ra Pe Khosla: forthe Réspondents. 


r 


oe 
PE gh 7 


} 
f 


, - O. VLAMING .v, OFBIOIAL BROBIvEe (LAH) - : 


Order accordingly.. E 


the maintenance of my family. At 
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|. "Order, —The petitioner, in, this case is 
Mr, ..0. Wlêming,. a, driver. on; the 
W.. Rly. “Hd applied. on , October 14, 
1933, to be ,adjudicated.. insalvent and 
was so adjadged on April. -21,. 1935, 
being ordered to apply for discharge within. 
a. year, In his application for insolvency 
he showed debts amounting to . about 
Rs, 6,700.as.due to five creditors. Two only 
were scheduled: Bulaqi Mal for Rs. 4,334, 
Ram Das for,Rs. 1,551-8 0. To these credi- 
tors a dividend at the rate of 6 annas 
4 pies,jn,the rupee has, been paid giving 
Rs. 1,725 odd to Bulaqi Mal and Rs, 617 
odd to Ram Das, At this stage the insolvent 
applied.for discharge. . The learned fasol- 
yency Judge very briefly, ordered. without 
giving reasons that the insolvent’s discharge 
should be suspended uatil such time as his 
< scheduled debts. were fully paid. The insol- 
went appealed to the District Judge who 
rejected the appeal because ote S 
; was not attached nor was: half his 
pay attached use originally he agreed to pay 
the’ whole of his liabilities ın the course of fii 
six years......He wrote to the Official Reosiver that 
he une a to. Pay a FES ihe a 
VI ay 3 Ot a 8 nt o 
Moro than ta 60 T The iioi ace in eee 
hot'getting any interest on their athounts.” |" 

' Mr. Fleming’ has’ come here on revision - 
“under a. 75 of the Act’ through Mr. O. L. 
Galati.- Mr. Gulati’s argument ‘is’ that 
atcording: to the theory and ideal adminis `. 
tration ‘of’*insolvency, the insolvent’s ' prob 
perty should’ be realized and distributed 
among ‘his creditors’ and he should’ then 
become a free man within a reasonable 
time,- whéreas' ‘Mr. Fleming,- who ‘has 


_ «alréady beet befdre the’ Insolvency'*Oburt 


for more than’ fife years 'and.-was actually 
adjudicated more than threé years ago,.is’ to 
be kept “insolvéat’ for several years. more. 
‘He urges that ‘the ¢rder ‘of the Gourts 
‘below is illegal, not being one of -those: per- 
mitted under s. 41 of" the Actand’that the 
‘effdot Of 6:42 of ‘the “Act id sach ' that the 
‘Court must grant an absolute order of dise 
charge, provided that thé insolvent pays 
eight annas in the-rupee and is pot guilty 
of the misconduct Specified in s. -42.(b), to 
(hì): In the present case. there is no allega- 
‘tion or evidence that the petitioner has 
“been. guilty of any misconduct and, he is 
willing to pay eight annas in the rupee. Mr. 
Khosla on behalf, of the. Official’ Receiver, 
while. admitfing the force of, these argu- 
“meats, rejies on the statement made by Mr. 
Fleming before the Insolvency.:Judge on 
sOdtober 17; 19353 © > i u As Ti 


‘Sat must hate at “ledat- one-tHird: of’ my pay: tor 


~ 


Sy 
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of it was cut Now. I cannot make both ends meet. 
The claims of the scheduled creditors -can be satis- 
fied in full-if the case is being proceeded to an end. 
I will have no objection.” f 

“On this the Advocate representing the 


‘‘ereditors said they had no objection if the 


t’ 


salary cut were reduced frem one half to 


- one-third and their debte were paid. in full 


and the debtor not discharged. till then. 
The Court then passed an order . that 


-according tothe statements of the parties 


the salary cut should be reduced from one- 
half to one-third. Apparently, Mr. Khosla 
relies‘ on this’ statement as‘ an estoppel 
although he does not say eo very definitely, 
apparently recognizing that no estoppel can 
be pleaded against a statute. He also relies 
on thé terms of s. 41 and s. 42 (1) (a) of 
the Act dealing with the insolvent's assets 


“and argues that hia future: salary will in 


time be sufficient to satisfy the debis ‘in 
full. The expression is “assets,” not “future 
assets:" ‘ Assets” are-defined in Wharton’s 
Law Lexicon as “the ‘property: of any per- 
Bon, with reference to bankruptcy, avail- 
able for division amongst his creditors.” If 
the expression is not qualified in any way, 
asin the expression “future assets,” it is 
generally. understood to mean the amount 


-actually in existence available ‘for division 


among the creditors.’ ..Nand Lalv, Girdhari 
Lal-109 Ind. Oas, 633 (1), is a case almost 


` exactly on all fours with the present. The 


District Judge on appeal had directed 
the: petitioner to continue an insclvent and 
40 continue payments until he liquidated 
the total amount of his debts ar could 
show that. he was: no longer in a position 


.2to, make- payments.-A Division Bench’ of 


-the Oudh Ohief Conrt relying on In re 


Kutner (2), held that- 
-when an insolvent in India, whose case is govern- 
by - Provisions of the Pro. ~Ingol, 
‘Act of 1920, has paid.up eight annas in the rupee, he ` 
is entitled to be free from ‘the disabilities of an 
insolvent unless. it can be established that his case 
alls under the previsions of a, 42 (b) to (e) of the 
Act.” ' ` ; 
In re Kutner (2) is yery similar in prine 
cipal and the Ou h Ohief Oourt relied upon 
it because of the similarity between the 
provisions of the 
B.. 26 ' of' the English Bankruptoy Act, 
1914. “The Court of Appeal held that an 


` Grder made by-the Registrar in Bankruptcy 


suspending the discharge of the debtor until 
he had paid-15s,.in the pound was an order 
madé without -jurisdiction. - Younger, L. J. 


' (1) 109 Ind, Qas, 633; A IR 1928 Oudh %83; 3 Luck 
SBA; GOWINYT | i 

eat )) (1921) $ K B 93;90L J K B-1384; Q931) B & 

e WS L 7.458; 85 8 J ,604;.37 T L. R 
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said: ae 
“To give such a power to the Court: (to suspend 
the discharge until a larger .dividend had been: 
paid), and thus, in effect compel ‘the debtor ‘to 
work for his creditors to an extent beyond “the 
Prescribed sum as a condition of his discharge, is 
not in my judgment to be implied from the atatuta.” 
I accept Mr. Gulati's excellent argument 
and relying on ibe terms of s. 42 and- on 
Nand Lal v. Girdhari, 169 Ind. Oas. 633 
(1), I accept the revision against the order 
of tke learned District, Judge as being 
not made in accordance with law. +. It 
was said in Court.that the amount paid: by 
Mr. Fleming to the scheduled creditors:was . 
about Ra, 200 less than eight annas-in the 
Tupee. In accepting the petition, I direct 
that his discharge be suspended until he 
has paid eight annas in the rupee... The cat 
of Rs, 0 on his salary which was’ sus 
pended during the hearing of this revision 
is reimposed until the amount of eight, 
annas in the rupee is paid and Mr. Fleming 
shall thea be discharged. “There will be 
no order as to costs in this petition for’ 
revision, gh ine: ai 
8. _ „Petition allowed. . 


RANGOON HIGH COURT ea 
Civil Revision No. 257 of 1938 eae 
January 6, 1939 . 2 F 
Baausr, J. he tims 
BOOMIAH—~A pPexicant 


i versus Be TAN 
R.M, N. R. M. OHETTYAR Firm © 
— RASPONDENT . LK 


oe at ‘pending when judgment-debtor ~tas 


to proper Court. i ; O ou 
"Before the Lim. Act was nmended ‘iñ’ 1987: the, 
starting point for limitatioh was the date of an ápe 
plication made to-a Oourt for execution ‘of a ` dèoree' 
or order. But after the amendment, the limitation 
runs from the final order passed bya Oourton an. 
appiicstipi for execution or to take some step-in-aid 
of execution of: decree of order ° “` sah 
Where nal order on an Application for execution 
is passed’ committing the judgment-debtor -to Civil 
prison; 'but the’ jadgment-debtor ia eased sub- 
sequently for non payment of subs allowance, 
the date: from which the limitation rans 1s the dàta. 
of the final order committing the judgmént-débtdr 
to civil prison and the execution proceedings cannot: 
be said to be pending till the judgment-debtor .was 
in prison. 140 Ind. Gas 498 (I) and 88 Ind. Oazg.. 
166 14), disoussed, Malukchand-Ratanchawd.. ve 
poe Natha : (2) and 117 Ind. .Cas. 578 (9), distin- 
s Ar TES 


Obiter.—Sending a money-order from a post offica: 


Sie 


100 
tor a subsiatence-allowance of a jud 
cannot be held to constitute an app 
Oourt within the meaning of Art. igs 
140 Ind. Oas. 498 (1), dissented from. 

-O.-R, from the order of the Third Small 
Cause Oourt Judge, Rangoon, in Civil 
Execution No, 12601 of 1937. 


“Mr.:Kalyanwalla, for the Applicant. 
"Mr. Bharadvaj, for the Respondent. 


ent-debtor 
cation to a 
(5), Lim. Act. 


„ Order.—This application raises a very 
simple point of Jimitation about which, 
however, there is very considerable conflict 
of opinion and a marked lack of authority. 
“The. plaintiff obtained his dezree on 
- January 19,1932. He filed an application 
for execution -on January 14, -1933. The 


proceedings ended with.a diary order dated 


February 1, 1933: | 
..“Decres-holder in person. and ju 


ment-debtor in 
cusłódy. pop is no settlement. 


udgment-debtor 


fy 


‘is; commit ý 
<The judgmentedebtor went to the civil 
jail ; -his subsistence money was paid in 
month by month until he was released on 
July 1, 1933, for non-payment of subsise 
tence.’ ‘The next application for execution 
was filed on May 1s, 1936, but was sum- 
marily rejected the next day as time-barred. 
A further application was filed ten days 
later on May 29, 1934. Notice, which was 
issued, was never served and on June 26, 
the diary order says the case is closed by 
request. E és 
He-now comes with the présent applica- 
tion for execution. This was filed on 
December 12, 1987, A point was raised 
that limitation had prevented further exe- 
cution of the decree, more than three years 
having. lapsed from February 16, 1933, the 
date of the final order passed by the Court 
on the 
before ‘any: further application -for execu- 


tion. was made tothe Court, To decide the ` 


case, it is first necessary to find exactly 
what the law-says, as I fear, it. must be 
acknowledged that some Courts have never 
ascertained this. Limitation with regard 
„to execution of the deéree is given in 
Art.182, Inthe ordinary books all these 
Articles appear one below the -other with 
commentaries in between, the | Articles 
‘themselves being in three ‘columns and s0 
: voluminous are the commentaries that the 
headings of these columns were separated 
by-enormous distances from the‘ Articles 
«themselves: In ‘my edition of'Rustomji the 
schedule containing the Articles starts on 


. p..533 and Art. 182 is-:more-than athousand : 


pages later. In consequence it is quite 
;. common: to omit to look upthe beginning 
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of the .sotédule and see what is at the top 
of any patticular column. Ths heading of 
col. 3 is “time from which period begins 
to ‘run"” and the relevant portion of Art. 182 
reads in cul. 3 under this heading ` 

. "(Where the application next hereinafter men- 
tioned hasbeen made) the date of the final order 


pees on anapplication made in accordance with 
wto the proper Oourt for execution, or-to take 


gome step-in-aid of execution of the decree or order,” 

Apart from the brackets, there is one 
comma in the whole of this article and to 
understand what that comma means, one 
has to look back at the heading of the 
column and see that ‘the whole sentence 
must refer tc some landmark of time. ‘Now, 
taking-the first portion of the quotation, - 

“the date of the final order passed on an applica- 
tion made in accordance with láw to the proper 
Court for execution,” 


it is quite understandable and there is no 
trouble at all. The period of limitation runs 
from this particular time, namely the date 
of the final order. Iam asked to hold that 
this comma and the word “or” are come 
pletely disjunstive and the alternative 
period is “to take some step-insaid of execu. 
tlon of the decree or order” but “to take 
some step-ineaid” is no landmark of time, 
and any meaning attached to the second 
part of the sentence must showa point of 
time. Except for the fact that it has given 
difficulty, I am unable to understand how 
any difficulty can arise. Applications are 
made tothe Oourt for execution by attach- 
ment, arrest, the appointment of receiver 
and soon; again applications may be made 
to ‘the Court te take some step-ineaid of 
execution by transferring a -decree to 
another Oourt, by adding legal representae 
tives, etc, and, in my opinion, this portion, 
of Art. 182 must be read “(where the ape 
plication next hereinafter mentioned haa 
been made) the date of the final (order 
passed on an aPplisation made in accorde 
ance with law to the proper Court for 
execution, or the date of the final order 
passed on an application made in accorde 
ance with law tothe proper Oourt to take 
some stepein-aid of execution of the decree 
or order.” Reading it in this way involves 
no strain on the English, it gives two 
landmarks of time from which the period of 
limitation can run, and 1s perfectly simple— 
and it runs smoothly and grammatically, 
I have been referred to Raja of. Ramnad v, 
Kuppuswami Pillai (1), in which it is held 
b: ; 

kN IA by money-order to the Jail Superin- 

(1) 56 M 320; 140 Ind Oas. 498; A IR 1033 Mad, 
83; 63 M A e ll N 1198; 36 L W 738: 


Ind. Ral. (1933) 
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tendant: of enbei tanĝa allowance: necessary: for the ` 
detention of Na in prison isan appli- 
sation’ to kroži within the”meaniog df Art 1 


45); Lim A st: and isa atep-in- “aid of- executión.””. S 
“This ruling'I can d’smiss' by: ‘saying that 
dt has ‘been passed under: the former ‘Lim: 
Act as thesfaots” which gbye rige to’ it occurs 
ddin" 1923, thepresent, Act dating ‘from 
Ret t The. " reason ing,-however, which:eis 

“{porttained:-ir the -jadgment as. it. statds, d 
“am entirely.” ‘unabie-te : “accept. How < Bend- 
{ùg x money*order?- from: ‘a° poat- office::¢an 
“ beheldborbavé. constituted” an ‘application 
tóa Oourt'T ati entirely ‘unable'to-uider 
stand -Thé post’cflice is not a propet ‘Court 
‘fovwhich a-décrééholdet’ “can */make.-an 
“application ‘for execution: öf A deéree. -To 
niy“ mind ip 8-60" obvious that ‘itis. dif- 
pale 40° ‘explain br” to“ give reasons’, for 
, it. I -wag j referred’ “to. a - ‘atill- older . 
case. Malukehand "Ratanchand: Y- :Beehhar 


= 


“Nalha (2),, but---that-is-‘also,..of. course,- 8 


-not: under. “the, present: ’ Act; and’ yuder 
'. the: old Acts ‘tbe. starting: point. for limita- 
tion was the -date-of an -application , made 
.£0.8\Gourts to:take a step*ip-aid ‘of execu- 
‘“tion'-and’ “the , Courts --frequently: allowed 
“various faote —“done to ‘be constructively , 
“ regardèd 8s application- -to.--Court.: ‘The ` 
“dates. on which -applications are made toja, 
: Conrt noware:: .of . no- interest. What: ave 
are concerned. is the “date, of.the finalserder 
sSipassed- on the application -and*sthat: iè, 
usally: -quitei easy to ‘determing. <Ï would 
- -refer- in passing; ` however; to-; -two other 
' eases which 
“ram Cheityar V: 


: underthe:old. Act;-is- therefore obsolete.» I 
would also. refer to- “a Passage --in -Pitambar 
Re -Jana Ve Damodar. Gach it: -(4), beginning: at 
: Be, BTT: EN K 4 


ed eee n RNS PE 


“It is, siae ieyonda controverays. that whore. 


KHASLODDA-KHaJI SAHIBIAND OTHARS 


 dearee-holder, deliberately, withdrews,or;,. inyites “ 
` the Oou ə dismiss his application, he cannat Bitet- 
. awards: rely “upon'that application’, "for ‘the’ ‘purpose 
of- saving“ Jim tation pin’ respect f - a Babi Gani 
as Application ‘ ‘for ‘execution. .’.” i 
-With respect, L-mustisay! “thal: sia “And 
-> mnie. g initte ‘Lim “Act” which’ gives. any 
; tht to “support. this . proposition -.of :! 


e Lim. Act says: nothing. atoat this; I am 
“unablé, to, accept this .ptrely ex, cathedta 

j ‘Btatement. In the. predent’ dase an applica- 
‘tion for. execution was made ‘on ‘January 
“i14, 1933., The final òrden passed.: on, the 
- ‘Application is t6 be’ found ` in the’ disiy 


DP else: DT Tad Oia. i SAT R1 Rang. 


BRES 7 R133; 
ya Tad. Cas’ ise; AI R 


“1538: “Ind. Ral (1929) Rang; 3 
N 431,539 01, 664at p. 677; 
Oal-1077; 45:0 L J'88; MOMONG. bsi. 
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were mentioned.. : Somasunda- < 
:Ma Shwe Thit- 43), which tw 
‘dealt: with matters earlier-than 1927.and; is ~> < 


‘the. . 
Ww aid. ‘to,:be: beyond . controveray.-, As- 


ae 
BS 
‘ 
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order- dated: ‘February 16, 1933. ~Therefore, 
in: my:.opinidn, that is ‘tlie date from which 
lithitation began to,,rup. J. am ‘asked: to 
hold that because the judgment: debtor ‘was 
in jail till the end of June, 1933, the proceed- 
ings were still. pending. till 'theh. Tam, 
unable to accept: that’ view.- Tf a man’ is 
sentenced to-ten: years’ imprisonmént in a 
cami case, the proceedings can, in no 
, be said to be kept ponding for ten 
vel TE.“ Later ordera: might have been-made 
in the‘ proceedings: For example, the 
decree-holder might have certified to ‘the 
Court iifull satisfaction‘ and’ asked for 
the release of the judgment-debtor i in which 
cage; ‘probably, “ther would have ‘been~ a 
‘farther order‘ ‘passéd 5 but ‘no “stich order 
was passed and- the final order passed 


Ao vit the' last order, ee cue gment- 
ebtor’ is committed,” itdtidn there 
Kalan, ebruary Liggi 1933, y eratore 


ei. 1936, the decree had: become 
time-barred: The applications- which; WAB 
made in ‘May 1936, ‘could ‘not revive: “the 
decree. Tinis is’ an "application : ‘against. an 
order. passed by. the; Judge refusing: to 
cangel an-order which:he had. .made. ‘allows 
ing execution. to proceed.; “Ab Ihave pointe 
ed, outy: the décreé is ` "time-barred. The 
application is.,,allowed - and. the order grant- . 
ing issue of. watrantof,- arrest,and, detention 
of the applicant rig ngot aside. . Resþåndent 
to pay the applicant 8 costa, Advocate's fee 
three-gold: manne nyt dot 


SEL ASS 


nper Pa ' Appligation a allowed,’ ; 
ae ue vy eel om = 2 | ras an 4 
be! na At - a 


£ 
wat bs MADRAS. ‘HIGH-COURT.. Kae 
= ‘Letters; Patent: -Appeal No., 1d .of 19875. i 
Na NGA Fêébruaryi.7, 1939. We ya 
“Laos; O J AND: SOMAYYA, Ta. ore 


ae angin #—DBEFANDANTS— A RPELLANTA ur ce 
Va ldradt see ~: VETSUS : a MALIH 
“OBIGAN, LAN aNJAPPA AND, OARRA, 
Tiny eat, LAIN TIPRO- RESPONDENTS. wt y 
£4 Tarti Nuisance. Ajun, = Muha madana 
erecting mosque, on site, belonging to, them us 
ETE eit ating Mukammádans, if 
“cart grant } s 
-The people of ary sect. ‘are: at “Wherty torérect on 
their..own property places of. worship, either Phat, lio 
„or private, and to perform Worship „provide 
in, the performance of their Worship, they ‘do | not 
- gauee material annoyános to their neighbours, -That 
the Hindu ‘community -objects tothe- erection of: a 
mosque on the site belonging to.the Moh ammadana 
and that acute feelings will be,aroused, if the 
, building is used as a mosque dre nőt ground. 3 which 
“the law ‘can recognize for Ahe granting ofthe in- 
‘junction. Where the Muham ans of -the ‘village 


saze-ndniikodhg the ompong otho sia, bad Shayari 
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? 
‘ 


. in law to persons” of anothet, ‘creed, (16 


1940, ~ 


to- utilize it forthe purpoee ofa mosque, there ip 
nothing uilawful in using this site for a mosque 
and therefore they are entitled to utilize it for the 
purpose. “A man must enjoy his own property ina 
manner which will not do injury to others, but 
the erection of a mogque-en- land owned by Muham- 
madang cannot be’regarded as conatituting.an injury 
Ind. Oas, 
358 reversed. a r ia. >; 
Roep tns’ ero po KK 
L, P. A. against. the judgment and decree 
of tMr Justics Varadachariar, reported in 
169 Ind: Oas: 358: 3. sy he 


*Messra. V. S. Narasimhachar and Basheer 
med Sayyed, for the Appellants, f 

Mr. K. Umamaheswaran, for the Res- 

pondents. 1 Voy. UE deters 


SL meteng 
rs soak ' 


“ Leäch, C. J The’ Muhammadan ‘oom: 
munity ofthe village of Kunchur, Bellary 
District, ‘owns a “piece, of ‘land’: ‘in’ the 


. ‘Hindu ‘quarter of' the Village.” Some years 


_ religious, sdéial, public“ 


ngo, they. proposed to, Srect on this. land 
a Jumma Musjid,, -notwithstanding that 
there: were -already two‘ mosques ‘in, thé 


: Millage. The proposal was greately resented 


“by the Hinglus ofthe village, ,and in,1929 
they filed. a suitvin the Court of the District 
Mansif of -Hospet for an- injunqtion rés? 
training the defendants, ` wha. ` represented 
the Muhammadan community, from erect- 
ing the, Musjid. and-a’ declaration of . the 
unrestricted rights, of jhe Hindus to - hold 
and private pro» 

cessions attended with music” ‘slong the 
Toute on which the proposed Jumma Mutjid 
was to-be built. The suit was strenuously 
‘contested! The defendants set upa conten- 
tion. that. a mosque. had- been. erected on 
‘the gitein 1910 but.this had been demolish: 
ed with a view to the construction -of at new 
„mosque, The -District. Munsif found that 
although the Muhammadans of the village 
.had;occasionally . used -the  site-for the 
purpose of offering prayers, - there... had 
mever been::a mosque on the site. and that 
dit.had never. - been. intended that. a mosqua 
should be built thereon. .[n - view ofthe. 
feeling, between the: two. communities, :he 
considered that .it was not . desirable that 
-there should be-a mosque on the- site and 
-althoygh,.he allowed the ‘construction of 
the, new: building to. proceed, he. issued 
an.injunctioa restraining. the defendanta 
-from. using it,as a.,mosqne, At-.the, saroe 
-time he granted.a declaration  that:,the, 
„plaiatiffs were. entitled to take processions: 
along this particular street., Mhe-defendants 


: appealed tothe District‘Judge, who by ‘a 


‘judgment datede Marah. 7, 1932, -upheld the 
.degision.of the. District Munsif, ‘The der 


: C RENT DODDA KHAJISAȚIB P, OHTGAMALLA-NANJAPPA (MADR.). 


_ confirmed 


a 
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fendants then appealed to.:this Court. The 
appeal wasrheard-by Varadachariar, J, who 
the decrees of the lower Courts 
but granted: a certificate under cl. 15 of the 
Letters: Patent permitting an appealto ja 
Bench. The appellants:do no: complain of 
the declaration granted by the District 
Munsif' to: the respondents, but they object 
do the: injunction-,restraining them from 
using the.building as a mosque.-- . . 

X That the Hindu community . of Kunchur 
objects to the-erection -of a mogque on the 
site and-that acute feelings. will be, aroused 
ifthe building is used as. a mosque. are 
not grounds which ‘the law can. recognize 
for the granting~ of the injunction, The 
Muhammadans of.the village are admittedly 
the owners `of -the site and they wish to 
utilize itfor the purpose of a mosque. There 
is nothing: unlawful in using this site 
for a .mosque and therefore they -are 
entitled ‘to utiliza it for the..purpose. The 
right inthe appellants ‘to use this site 
for a nicsque is so clear that authority is 
hardly nedessary, but there is authority and 
authority of this Court... In Sesha Iyengar 
v. Sesha Iyengar (1). Turner, O. J, and 
Forbes, J. held that in this country, where 
there is.,a ‘great. diversity of creéds, it 
would be, intolerable if .the members of a 
pect: were not at liberty to erect: place 
of worship on their. own property; becauce 
it was more or :less contiguous to a place 
already occupied by à -place of worship 
appertaining to another. sect. The | Court 
pointed out that the people of any ` sect 
are ab liberty to: erect on their own proe 
perty. places of worship, either pubjic , or 
private, and to perform, worship provided 
that, in the. performance of their worship, 
they do not.cause material. annoyance ` to 
their neighbours, , A decision.to the same 
effect was.given by the learned Chief Justice 
and Muttdsami Iyers: J. in Parthasarathy 
Y. Chinnakrishnan (2). In Kasim Ali Khan 
v: Brij Kishore (3) (a cage decided by tha 
High Ooart,. North-West ,, Provinces “when 
Turner, O. J. was. officiating as the, Ohiet 
Justice of that Oourt) the, learned Chief 
Justice observed :. | i Iae 
. “The lend,on which d, | 
property of the respondente, and they’aré‘at. liberty 
4é-build what ‘struc “they? please - “upon it, No? 
can the Oourté by anticipation grant a teores pro- 
hijbiting them against annoying the appellants, Is 
must.be. shown that some substantial annoyance 
and one which the Oourt ‘can ‘recognize, “has 
bean actually committed, before the Qourt will 
interfere.” : f ea make 


the temple is erectéd is “ths 


(1) 2 M 143, 
2) 5 M 304. 
g B -2 N W.P 182% 
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“hese authorities were quoted to Vara- 
- dachariar, J. but he did not consider that 
~ he was justified in interfering with the in- 
junction which hed been granted, ‘In 
the course of his judgment he referred 
-tothe maxim sic uteri tuo ut alienum non 
le das, but this maxim can ‘have no ‘appli- 
‘cation here. A man must enjoy his own 
- property in manner which will not do 
injury to others but the erection of a 
mosque on land’ owned by Muhammadans 


‘cannot be regarded ` as ‘constituting an - 


injury in law to persons of another creed. 
Ofcourse, if the Muhammadan community 
titilizes the building in a manner which 
: Goes in fact create a nuisance, then the 
law will interfere, bat it cannot be said 
that the useofa building as a mosque 
fill amount to a Nuisance. Mach has 


. been said in argument with regard tothe . 


-tight of the Hindu community to hold 
‘processions along tke etreet and it is said 
that if a mcsque is erected, attempts will 
be made to interfere with this right. This 
argument is really without foundation 
because the’ respondents have already 
obtained a declaration in their favour. The 
‘appéllanta have not’ challenged the rese 
pondente’ right to this declaration and it is 

. binding upon them. The case has‘ to be 
decided from the point of view of legal 

. fight and there can'be no doubt that the 

“injunetion which has been ‘granted does 
infringe the rights of the appellants. It 

- must, thérefore, be dissolved. I would, how- 
‘ever add this. The new building which 

“ has been erected on the site has up to now 
been used as a school. Test 
of the injunction granted by the District 
Munsif, The continuance of the use of the 


building asa school is a matter which - 


the Muhammadan community of Kuncbur 


This isthe resu’t. or th ] à 
“this, The assessee asked the Oommissioner- 


. Wight very well consider. -They have, as - 


- T have already pointed out, two mosques 


_ jn the village and it has nt been suggested - 


that.these two mosques are insufficient for 
“he Muhammadan community of .Kunchar. 


Tha Court can, of course, give no direction | 


- in the matter. Tt can only suggest that the 
matter should receive the further considera- 


* ‘tion ofthe appellants, and in’ the interests 


" of good feeling between tbe, two communi- 
ties, we trust, that, it will. The decree of 


‘the District. Munsif will be varied by the 
’ omission of the injunction; but’ the declarás - 


tion in favour of the respondents’ will 
stand. The appellants having succeeded 
with regard to the injunction are entitled 
to their costs in this Court and in the 
District Court. So far as. the ‘firet- Court 


padha 


. Neos 
OBNTRAL TALKING OLROUIT y. COMMISSIONAE. OP INcoMeTax-(BOM.) 18510 >` 


is concerned, the’ parties < will, pay their 
own costs. fi sa 
N-D, 


Injunction dissolved. | 
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Civil Application No. 872 of 1933 ." 
April 14, 1939 ea 

' Baaomont, O. J. AND B. J, Wania, Js -F 
CENTRAL TALKIES OIROUIT— ..- 

i PRTITIONER ww 8 


versus BL NE Gee 
COMMISSIONER op INOOME-TAX, +- 
: MBAY : 


Income Taz Act (XI of 1922), s 66 (3)—Costs— 
Application by assesses under s. 66 (3), asking Oourt 
to direst Commissioner to state cage-—Coats of applica- 
tion should follow event. 5> 

‘Whereupon the refusal of the Commissioner of 
Income-tax to state a case under s. 66 (2), Income Tax 
Act, on the ground that no point of law arose, the 
assesses applied to the Oourt under s. 66 (3), asking 
the Court to direct the Commissioner to state a case 
and the question arose as to whether the costs of 
the application to state a oase should follow the 
event, or should be costs in the reference: _ ah 
f Held, that the right rule was that the costs should 
follow the event. The ultimate decision upon the 
point of law, whether for or against the Commissioner, 
could have no bearing on the question whether there 
was a point of law upon which a case should have been 
state - 6 E a 


Mr. K. A, Somjee,. for the Petitioners. © < 
Mr. M. C. Setalvad, Advocate General, for: 
the Commissioner of Income-tax, 5 


Beaumont, C. J.—This application raises: 
a short point of practice relating to costs, 
and it is desirable that points of practice: 
relating to-costs should be settled’ one way 
or the-other. Tne question whibh arises is: 


of Income-tax to state a case undér s. 66. 
(2), Income Tax Act, and the Commissioner 
took the view that no point of law-iarose 
and refused to state a case. Thereupién’: 
the assessee, applied to the Court under. 
g. 66 (3), asking the Uourt to direct the. 
Commissioner to state a case.’ The Court: 
took the view that there was a point of law’. 
and that the Commissioner ought: to state. s ` 
case, and directed him to do so accordingly.. 
The question is whether in those circum‘ 
stances the costs of the application to’state 
a cuss should follow the event, that is‘to 
say, be paid by thé Commissioner who | 
failed to establish his view that there’ was - 
no point of law, or should: be costs in the, 
reference We stood the matter over in” 


‘order to ascertain whether there was any 
settled practice, but it appears that the 


point has not been considered, though there - 
are some cases in -which such costs have 


1040. = 


been made costs in the reference, but ' 


“apparently without argument. | We think 
that the right rule is that the costs should 
tollow tke-event. The ultimate decision 
upon tke point of ‘law, whether for or 
against the Commissioner, can have ` no 
bearing on the question whether there was 
a point of law upon which a case should 
have been stated. We think that coste of 
an application to direct ‘the Commissioner 
to state a care ought, in the absence of 
special circumstancés, to. follow thé event. 
We therefore direct the Commissioner to 
pay costs of the application cn the Original 
Side scalé incliding costs of tceday. © 

8 Order accordingly. 
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: RAMESHWAR PRASAD AGARWALA 

“t+ = TAND OTHBRS—PLAINTIFFS— è -- 
REBPONDENTS . 

“Bengal Tenancy Act (VIII of 1865), 5, 2% \2)— 
Status and rights of co-sharer landlord purchasing 
occupancy holding— His, interest passes to trans- 
fares on bia transferring’ of proprietary ‘interest— 
5 transferees can sub-let it to another who than 
becomes . raiyat:-of:: holding — nand lessee—. 
Priority of estate between lessor and leasee's assignee, 
when arises.. - 

The . status of a co-sharer’ “Yandlora: who- has: 
parchaséd an` occupancy holding is’ not the ‘status 
of a raiyat but a peculiar status, his right is that. 
ofa’ proprietor entitled tọ retain pdssé#aion of- the 
land subject to payment.to his co-proprietora of, 
their shares of the rent: The status is a “peculiar” 
status which attaches to the co-sharer so long se 
he‘remains a co-sharer. If he ceases to be a co- 
sharer and his propristary' interest is “lost, - then he 
has no ee Kareta zotal pooni aion of the land and it, 
would person who acquires the 
interest tof that Seana The person who has 
acquired such interest is entitled to sub-léet the same 
toanother person who thereupon beocmes a raiyat of, 
the holding. | 89 | Ind. Cas, 232,.(2) and 108 Ind. Oas. 
iD 880; o0 he 65 Ind. Oas. 281 (D), distinguished. 
p 

Privity Pe ane between the-lessor and the lessee’ 8 
assignees can hardly be said to ‘arise except -where- 
the interest of the leesee has been.. transferred in 
whole to an assignee, ‘[p. 559, col. 2. m 

A. ‘from `’ appellate decree- of „the Addi» 
tional District Judge, Shahabad; . dated’ 
March 31, 1937. 

Mesére. |B. P. Sinha and |: - Brahmdeis 
Narayan, for the Appellants. = 

Mr. S. N. Bose, for. the- Respondents. Ze 

Rowland.. :J.—This appeal though 
valued at -under.. Bel: has, given set 
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a question of title and was referred to 
a Division Bench by the Single Judge 
before whom it at first came for heating. 
The suit, was instituted ab a title suit, the 
prayers inthe plaint being in the first 
instance to have a declaration that the 
Jand in suit isthe kasht land of defend- 
ants Nos, 1t0 3 of which the rent is 


Rs, 24-36 plus cess; that the plaintiffs are | 


landlords of this holding to the extent cf 
2/3rde shere and are entitled to 2/3rds of 
the rent. The other 5 annas 4 pies co- 
sharers are the defendants who are 
impleaded as pro forma defendants. In 
accordance with the declaration claimed 
above, the plaintiffs ack for a decree for 
the sum due, Rs. 72-14-0, against ` the 
defendants first party and defendants 
second party and fcr an crder for recovery 
of ‘costs from either defendants first party 
or defendants second party, The nature 
of thetitle “set up by the parties will 
appear from the bistory of the land. The 
suit refers to plot No. 303 in Khata No. 
2 in Tauzi No, 56 in village Nargada. Its 
area ja 7? bighas 15 kathas and the rent 
as alleged by the plaintiffs is Rs. 24-3-6: 
The proprietors of this Tauzi No. 56 were 
at one time three brithers Ram Autar, 
Bankey Behari and Radha Raman hclding 
in equal J/3rd_ shares. Within it there 
was a bhault holding of. 23 bighas’16 ‘kathas 
of one Mahsnt Ramgir. This included the 
rent-claimed land, The holding was put 
to sale on February 6, 1904, and was pure 
chased ‘by Ramnagina and it was described 
as kasht land and delivery of possession 
was taken on May 5, 1904. “Out of this, 
Ramnagina sold 11 bighas 
July 2, 1904, to Bisesarnath. This ' area’ 
included tte rent claimed land which is’ 
still described: as kasht, The “pbove 
Bisesarnath transferred 7 bighas 13. Aathas' 
out of his purchased land cn Jal uary 3,' 
1905 to” Bavkey Behari, ‘one ‘of ; three’ 
proptietors. This- 7 bighas J5. ythaa is the 
exact area now in suit. | land was’ 
described as kasht land and” jt ie stated 
that after this transfer itg rent was come 
muted to nagdt rent at” 24-36 and 
apparently.it has been found by the Uourts’ 
below that this was so, n May 19, 1905, 
Bankey Behari gave “this: - “plot No. 303 in 
usufructuary mortgage.to one Basdeo as 
- seourity for an advance of Rs. 2,000. 
The land is ‘still Hecriboa as kasht land, 


Thereafter there:. WAS B dispute between’ ` 


the three pr ee oe OS resulting in an award’ 
dated Dece 28, 1908 
In Bana SE 


` 


16 kathaa on . 5 


this award” Bankey’ oe 


? 


s 


gece. ap fi f a z x i ~ 
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‘Behari sold thé disputed plot, 7, bighas 15 
‘kaihas to Ramautar, another of the three 
(proprietors on January 12, 1909. The land 
is, described as kasht land bearing a rent 
‘of . Ra,” 24-3-6,. This acquisition by, Kum- 
Sutar must haye been, subject to the lien 
of Basdeo for his advance of: Rs. 2,000. 
‘On. Oétobér 23,'1909, Ramautar raised, a 
Joan of Re,.; 2,995" “trom the- defendant 
second-paityon a usafructuary mortgage 
of this ‘same plot. Of the consideration, 
Rs. 2,000 was left with defendants second 
party, fcr payment to the previous:creditor 
Basdeo sid this, wan paid off. „In this docu- 


thent.the , Jand,. ig" described as Ramautar's 


erat jand, The.next, event affecting the 
istory -of the.land,is the revisional survey 
rd „of Righjs prepared in 1911. ,,Here 
,, plot in question 1s shown in ‘bakasht 
Khata’ No.-2 of the :preprietois , and, ag 
élonging. to’,Ramautar with defendants 
nd pariy as .rehandars: in possession. 
ainautár seems to have created a simple 
mori gage òw his entire 5 annas 4-pies share 
in’the ‘tduei, At any,- rate” a mortgage 
decree was” obtained “against him and in 
execution this entire share was put-up to 
salé and‘ was purchased on May .12, 1920, 
by “Nand” Bahadur, predecessor of: defend- 
‘ants third party of. the, present suit., ft 
iis the . care of the defendanıs second: party 
y ho. arg appellants here that by this execu- 
ion” purchase ‘defendants third party tdok 
along with the 5 annag 4 pies share in the 
ee all .rights. of Ramautar.in this plot 


OF GUO, | 
“Then 






“Uri. Septembr , 30, 1921, Nand 
Bahadur gaye a mokarrari lease to defend- 
ánts second party. in. respect of,:the rent- 


“Qldiméd land, -Thé premium for: the- lease: 
Was fixed’ at Rs, 2,493 -which ` was set-off. 


against the. previous dueg.of these defend- 
ants ' 
Hod thé Tent payable to Nand:Bakhadar fon 
the, land was fixed ab, Ks, 8-10 0, in perpe- 
‘tuity. On the : other. hand,. Ramantar on 
‘Noyember 1, 1921- (as: if the sale-of hie 

‘Annas 4 pies snare . had not affected his. 


der- the’ rehan of. October...23, 1909. 
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1922, At’ present therefore. the proprie», 
tary interest in the tauzt is held to the extent: 
of 2/3rdé by the plaintifis and “to the- 
extent of I/3rd by defendants third party: 
The whole appeal turns on ‘the’ ‘question . 
whether, after May, 12, 1920, 4. tenancy: 
subsisted in Ramautar “which*~-he~could: - 
transfer to defendants, first party ‘or whe- ~ 
ther from May 12, 1920; onwards ‘Nand ` 
Bahadur’ had, succeeded along with his 
purchase -of the tauzi in’ géneral td & 
right. of the nature contemplated by 8.22, 
Ben. “Ten; Act, that is to: Bay, ~-a 
rigat tö hold this plot’ No. 303,.“a' plot, 
the rent ‘of which was “Rs. 243-6, subject 
to -paymenfto his so-sharers of 2/3rds -of 
this rent, The Munsif heldthat the land 
had become bekasht and’ that Ramautar had 
no interest tin it ;.on-,November 1, 1921. - 
Therefore the defendants first pariy did. 
not acquire any ifterest.in it by virtue -ot . 
their purchase. -He-algo expressed an opi»... 
nion- that,the rental of. the holding now is. 
Rs. 810-0 only. (On this yiew-he dismissed: 
the suit. May rel i 
In! appeal ‘the Additional District Judge 
took’ the opposite view -regarding the rights . 
which Ramautar ‘had in the suit land while 
he' was -propyietor‘ antl as.: to the effection -- 
thése’ rights*‘of -the * auction -sale in favou? .- 
of* Nand” Bahadur: ~ The- District - Judge 


thought, that fai Bankey , Behari and then: 
Kamautér each-of- them 448 9 anna 4, pies 
proprietor’ of the villageacquired by their 
purchase of-the raiyati right of’ Mabant: 
Raingir, the-right tp pold if not only during, 
the: subsistence of: their ‘right as co-sharen 
Proprietor, bit. also “after: they lost “that: 
righf on ind transfer to.others, notas bakasht. 
but, as ‘tenants independently.. of’ .theit:pro-, 
prietary~ Tight -with.:liability: sto:-pay. 
proportionate ‘rent? ‘to ‘the-"other -co-sharer: 
landlords ander s; 22-12), Ben, “Ten. Adt; 
hefofe ifs amendment ia 51907. -For “this: , 
proposition he relied on -Basudeo, Ñ arain Na; 
Hatin Kam (P) and/tw6‘other similar decis" 
siang; | it thê point “for decision in ‘those 


cases Was nol the same as here; -Undoubt;: 


| gta Ugh 


- Cb 


ON 


“right to hold the rent-claimed.Jand-as a 
tenant) sold,..or purported ‘to. -sell. that 
‘benancy: right in the rent claimed: land .to 
“defendant iret - party, defendants: Nos..1 
“YO 3, off a> consideration, Qf Rs. 4,000 of, 
whieh Rs, 2,995 was- leit with thé purchagers 


edly, it.is’ a> correct. proposition-of law.that: |” 
whew a oosharer~propristor acquires’ ithe: _ 
Holding of tin occupaicy’ rayat, the “holding, . 
does not cease tõ. exist. “In” Basideo Narain . 
v. Radha Kisan (1) the Oourt was Considers, 
ing the resulis which followed when there: 


. for the. Purpose of paying: off ; the. rehan:: yas a subsequent -partition in“ the © tduet 
0f'1909 in favour of the defendants ‘sécond anu the land fell within the sharé’of another ` 


-co-snarer. It wis-held in-the result that the’ 


Party.’ ‘In this document the landis- des-, arer. It wës; | ‘result 
right to hold ‘the land* still continued and 


cribed as kasht land of: Ramautar,.' Ramer, 


sular'a othes.co-shurers in, the taugt trang (C1) 3P IT-33; Eb IAI LOas, 381; AI R1933 Pat 
ferréd ‘their sharés ‘to the plaintiffs in ate BAB a ae er 


at 
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the other- có-sharer would receive-in future 
the rent-of the holding from that: proprietor 
who had acquired the. tight -to. hold the 
land. But the question in‘the present case . 
is a different one., The pdsition we have; 
to. consider is that: in: iwhich.-Ramautar 
having. acquired a ‘holding -has parted»by- 


ra 


Bale “with, bis proprietary -interest ‘in thev, 
tauzi. . The “question. is whether: thé-Iand .. 


. Which he holds. within the tauet-will pass to: - 
the purchaser along with Ramattar's share’ 
inthe tauzi a5 da Ni, 
`» This specific point was. Gonsidèred in this, 
Court in -Bémbahadur :Lal-v. Gungra Kuer ` 
(2). In this case it was pointed ‘out’ by 
Kulwant ‘Sahay! J, that the statys of aco- 
sharer landlgrd ‘who has ‘purchased ’ 
an’ occupancy: ‘holding is not the status of 
raiyat but a peculiar? status:! His'right is 
that of 9 proprietor entitled to‘retain pose 
session of the land’ ‘subject ‘to payment to . 
his co-propriétors ‘of their shards of the rent. . 
The ‘“statis ib “a” péculiar status ` which 
attaches - to the'go-sharer so ‘long . as hé 
remains & co-sharer: ' If’ he ceases to bò a 
co-shafer ‘and  his~ proprietaty'’ ‘interest is 
lost, thén he has'no’’right ‘to retain posses- 
sion of the land dnd it’ would: pass’on to the 
persoh ‘who acquires the‘ ‘interest of that 
co-sharer. > That decision “is directly ‘in 
point and-in my view we are bound to follow 
it. In’ Gopi’ Singh v, Jagdeo: ‘Singh: (3) 
Dawson Millér, O. J., again ‘stated the law _ 
applicable where the occupancy’ right ofa 
tenant is transferred to a fractional pros 
prietor. ' In this case his Lordship ssid +`: 
“Although ‘ no! o¢cupancy fight can vest’ in the 
fractional proprietor ~ ‘he still acquires a'separate’* 
interest in -raiyati holding paying: to his co-pro- - 
prietors their share of the rent, This intereet passes ' 
tovhis ‘transferee with the transfer of thé proprietary ` 
interest and ‘the-:holder can sub-let the ‘same to 
Another, who thereupon ‘becomes a ‘raiyat “df tho" 


© ' 


Thesë ‘two decisions iñ my, opinion dre ` 
sufficient’ authority. for, holding,-that,, Dy. 
Nand’ Bahadur's:, purchase on ..September., 
30, 1921, the.right passed’to hold plot No, 303: 
sibjéct to payment’ by. Nand Bahadur ot” 
2/srds of the. rent to his cosharex: propries, 
tors. - According to <the.. observation-in the: > 
lgtter of these decisions, Nand Bahadur was :; 
entitled to. sub-let the same to another pers.. 
sån WHO thereupon. becomes a raiyat, ofthe ; 
bolas and ‘on that -view the mukarrari: 
pütid in favour of the defendant. second’: 
party, would 


be, valid; they ,are tenants’ 
; atr? L it 87," 89 Ind,” Ces, #33; A) TIS Pat | 
41. => t WAGGA, ast wa BT ae te . Hess ant 


i 8 P;L T 69/108 Ind, Cas, 886; -A ER W987 Pat, ~ 
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under Nand’ Bahadur and not” under the 
plaintiffa.’ As for Ramautar, nothing would | 
be.left in him which he could transfer to 
any person by purporting to execute a sale 
deed dated November 1, 1921. ‘The defen- 
dants first party took nothing and have not 


become tenants.of anybody. : 
Before leaving this appeal Į think it 

Should be observed ‘that the plaintiffs have 

not made any claim of rent against defen- 


.dants third party and the question of their 


right to recover it from those defendants 
cannot be decided in this appeal so as to be 
binding.,bet ween. -the, plaintiffs “and those 
defendants. Similady, the ` question of the 
right of defendants -third party to recover 
rent from defendants, second party at 
Rs. 8-10-0 isa matter, not directly in issue : 
between ‘those parties in this appeal and ` 
whatever we may say about it will not be ¥ = 
binding between those parties, It has been’ 
necessary, to. make some gbgervations as to 
the.title’ ofthese’ parties for the -purpose of 
determining, the. appeal as, between’ . the 
plaintifs ‘and. the defendants. first -and' 
second: parties and ‘for ‘determining the. 
regult of this, appeal. , It fgllows_ from. what : 
I have gaid.,that, the “plaintiffs: are-.not ene- 
titled-to -recover any rent-from defendants ` 
sevond:-party or ‘defendanty first - party. , 
What I hive gaid. above jis | think sufficient ~ 
fôr’ the. disposal, obsthe appeal; but I may 
eter an iber jection _ preferred -by, the y 
appelldnts’, to the District: Judge's ‘decree | 
ajid that, is. that defendants . second: party ; 
Were im.any. case not tenants under the ' 
pldintiffa They were mortgagees in posed ` 
sign- from Ramautar: up tiJl 1921 when they ; 
obtaified the mukarrari‘patta irom Nand’ 
Bahadur.and if that, mukarrari patia was : 
ofuno effect, they are ‘still mortgagees in ' 
possession, As such, theré is no privity of > 
cofitract , between fhem andthe Plaintiffs, : 
It, was. suggested | or, the respondents that ` 
it was not a question of, privity of contrapt ’ 
but of, privity of the estate; but privity, of . 
eate, pabween..§ ©, lessor, and, the ,lessee’s « 
signgé, can-har ly, be said. to arise-except : 
where, dhe interest: of the lessee -has-béen® ! 
transferred in whole toan assignee, ‘The i 
respondents.have attempted.to escape to the 
conclusion that .Ramautar’s interest passed : 
on the ground that the decision in. Bathe . 
bahadur. Lal v. Gungra Kuer (2) was a case _ 
referring to transfers after the amendment 
ofthe. Ben. Ten. Acéin 1907, “I-<do not 
see why, this should.. make, any substantial r: 
difference so far as the point that we are 
considéring ig concerned. In the othér cage, 
in Gopi'Singh v.' Jagdeo Singh (3) the pure: 


Lola 
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chase, the: effect of which was being con- 
sidered, was actually made before the 
amendment of the Ben. Ten Act. 

In the result, I would allow the appeal 
with costs of this Court and of the lower 
Appellate Court, set aside the decree and 


judgment of the District Judge and restore . 


the decree of the Munsit. 
Chatterji, J.—I agree. 


B. Appeal allowed. 


aa 
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—DErDNDANTS— RESPONDAN TS 
‘Bengal Village Chaukidari Act (VI of 1870), 
ss. 54, 55—F izing date from which sale is to take 
fet Eairy in sale certificate that such date is 
day on which requisition under e 54 was receiv- 
ed by Collector— Onus of proving this date—Onus 


not discharged—Eyfect—Landlord and tenant—Rent ` 


—Record of Rights showing rate of rent—Burden of 
Proving that rent is at reduced rate is on tenants, 
The date to be mentioned by the Collector in the 
sale notification, which he is bound to publish under 
. 55, Ben. it g aub da a sa be taken 
„correspon th the test, day yment to 
which reference fis made ie a.. 3 sä Revenue 
Sdlés Land Act XI of 1859. The date with effect from 
which the. purchase takes effect must be the day 
after that fixed for the last day of payment. This 
date cannot possibly, be the date upon which the 
reqnisition, for sale is'sent to the Collector by the 
co. ing member of the panchayat under 3, 54, 
Village Chaukidari Aot. Oonsequently, if there ig 
any entry in the sale certificate that the sale will 
take effect from the date on which the requisition 
under s. 54 was sent to the Collector, such an 
entry being clearly wrong, the onus clearly lies 
apon the purchaser to show what this date on which 
the sale is to take effect is. Where he fails to discharge 


the onus, his title will accrue only from the date on - 


which the sále ie hold, {p. 661, col. 1). 

Buyden lies heayily upon the tenants to prove 
that:they are liable to pay rent at a reduced rent 
in respect’ of-a certain holding where the Record of 
Rights contains an‘ entry as regards the rate of rent 

Abis a a A thereof. .8 Ind; Oas. 790 (1) and 
fie Ind« Cas, - 133 (2), referred to, 


O. As. from ‘ the appellate decrees of the 


istrict J Birbhum, dat . 
Distrig udgey, Birb um; dated: November ) the: person liable to pay such assessment : 


30, 1936, ; E i 
Mr, Biman, Chandra Bose; for -the Appek 
lant. °: ri 


Mesara. :Gopendra.Nath Das and: Khetras ° 
. arrear co 

y . , & 2of the: 
Judgment.—In the suite out of which , 


mohan. Chatterjee, for the Respondents; 


these appeals arise, the . plaintiff sougbt. 
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to recover arreara of rent in respect: of - 
two seprrate holdings which he had pur- 
chased undere. 55, Village Ohaukidari Act 
(Act VI of 1870). Varioas pleas were 
urged on behalf of the defendants, but 
the only points raised by the defence ‘with - 
which we are concerned in these appeals 
are: (1) -whether or not “the plaintiff is: 
entitled to recover the whole. of the rent- 
for 1341 B, S. <or/énly for two kists for that 
year, and (2) whether the defendants are: . 
entitled to a reduction of rent. With reggrd - 
to the first of these points, it appears that 
the first Court, -allowed the plaintiff to» 
recover rent for the whole of 1341 as 


. Claimed in the plaint. The lower Appellate. 


Gourt held, however, that as the'sale took - 
place on November 10, 1934, that is in 
Agrahayan 1341, the plaintiff was only - 
entitled to recover rent for two kists of that , 
year, In support of his case with reference | 
to this point, the plaintiff relies upon the. 
terms of the sale certificate granted to 
him which states tbat his purchase took, 
effect from Baisakh 16, 1341 B, 9. It is, | 
however, contended on behalf of the defens , 
danta that, having regard to the clear, 
provisions of the law, the date mentioned 
in the sale certificate must be a clear error. 
as the sale could not have taken effect until . 
af'er the last day for payment of the assess- 
ment, whicb, according to the defendants, ` 
must be «taken to have ‘been the date: 
mentioned for payment in the notice issued ; 
by the Oollector under e` 55, Village . 
Ohaukidari Act. | ; x 
Under 8, 52, of Act VE of 1570, it is 
provided. that. the assessment: shall be a’ 
permament: yearly charge: on the land and ` 
shall be payable to the collecting member ' 
of the panchayat yearly in avdance.on the . 
first day. of the year current-in the village > 
by the person for the time being entitled “ 
to recover the rents of such ‘land from , 
the cecupier thereof. Section-54 provides ' 
that, when the assessment shall be in arrear ' 
for the apace of fifteen days after it shall `` 
have become payable, the collecting member ' 
of the- panchayat shall forward to the 
Collector of the ‘District in which the land:’ 
so assessed is situate notice of -the: 
amount of such arrear and the name of’ 


in the foym in Sch. D annexed to this Act: ° 


: From these sections, .it would appear that- 


the chaukidari assessment becomes -an ' 
onding to an “arrear” under . 
evenue Sale Law if it is not, 
paid on Baisakh 1, in each. year. A 

period of grace of -fifteen days is allowed. 


1940 


by s. 54 of the Act and. if the requisite 
payment is not made within the ‘pericd of 


grace, the Oolleetor-mny be asked to sell’ 
This: 
section provides for the issue of a notification: 


land under e. 55 -of the Act. 
for sale under s. 6 of Act XI of 1859, and 


then goes on to say that unless the arrears. 


be paid within the. time. mentioned: in. 
such notification, the’ Oollector shall sell 

, uch land according to.the provisions òf the 
* Revenue Sale Law. It is therefore neces- 
sary in. the notification for the Gollector 
to mention a date-within which the arrears 
should be paid. In this connection, the last, 
portion of s..55 of the Act is important 
which provides that Ki oy : 

: “all provisions of the law for the time being in 
force with respect to the sale of such estates shall 
apply to the sale of such’ land, and every such sale 
have .such and the-same force and effect as if 


the same were a sale of an estate. for arrears of its 
own revenue,” G -oe 


Having regard therefore- to the provi- 
Bions of this section read in the light ofthe 
corresponding provisions of the Revenue 
Sale Law it would appear that the date to 
be mentioned by ths’ Collector in: the sale 
notification, which he is bound, to publish 
under s. 90, must be, taken to correspond 
with the latest day. of. payment to which 
teference is made in 5, 3 of -Act XI of 1859: 
Section. 28 of the latter’ Act provided that, ` 

“immédiately upon agale becoming final snd con- 

- olusive, thé Collector’ or other officer shall, “give 
to ans paroias a certificate of title in the form 
prescribed in Sch. A ênnbued to thig Act.” 

¿ It is clear from the form -contained in 
Sch. A that the date.with effect from which 
the purchase takes effest must: be the day 
‘after that fixed for the last’ day ‘of’ paye 
ment which would appear to. be the date 
-ta which reference is made-in- s: 3 of the 
‘Revenue: Sale Law. -It follows therefore 

‘that inasmuch as the” general-provisions of 
.the Reyenue “Sale” Law must apply to 
-Bales held under Act VI of 1870, the-date 
‘mentioned in the plaintiff's sale certificate 
‘should have been the date after’ thé date 
‘fixed by the Oolléctor under s. 55 for. the 
payment ofthe arrears, ‘It stands to reason 

‘that this date -- could ~ not- possibly have 

“been-Baisakh 16, which was the ‘date upon 

“which the réquisition for sale was. sent to 
the :Oollector by the collecting member 

.of the panchagat under s. 54, Village 
Ohaukidari Act. Olearly, the date in ques 
tion- must have been considerably later 
than Baisakh 16.- The onus cléarly lay 

Z upon the plaintiff to show what this’ date 

. Was and as he has not discharged this. onus, 

‘think that the lower- Appellate Oourt 


“was justified in holding that the title of 
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the plaintif accrued only from November 
11, 1934, namely the date upon which“the 
sale was held. In this view of the case it 
is clear that the; plaintiff would only be 
entitled to recover two -kists for the 
year 1311. As regards the other two kista, 
the defaulting landlord would be entitled 
to recover the arrears of rent due to 
him in view ‘of the provisions of 8, 55 
of tho Revenue Sale Law which provides 
ae of rent, which on the latest day of pay- 
ment may, be due to the defaulter from his under- 
tenants or. raiyats shall, in the event of a sale, be 
recoverable by him after the said latest day by 
any procees except distraint which might haye 
been used by him for that purpose on or _before 
the said latest day.” 

It is- urged on behalf of the appellant 
that considerable hardship will result to 
him by the decision of the lower Appellate 
Court. I am, however, not prepared to 
accept this argument. As regards the year 
1341, it js clear that the plaintiff has no 
liability at all in respect of the payment 
of the.chaukidari assessment as this liabi- 
lity has been met out of .the sale proceeds 
under 8. 56 of the Act and his liability as 
regards the assessment can only ba held 
tə have accrued .on Baisakh 1, 1342. In 
my” opinion the decision. of the lower 
Appellate.Court on: this point is correct. 


As regards the second point. it . has 
been held by the lower Appellate Oourt 
that the rent payable by the defendants 
had been reduced.. The Record of Rights 


‘shows the rent payable -in respect of these 


holdings at the rate claimed by the plaintiff. 
This being the case,the onus would, in 
my opinion, lie very heavily upon the 
defendants to show that they were liable 
to pay rent at a reduced rate. All that 
they have done for the purpose of dis- 
charging this onus is to, examine a person 
named Golam Nabi who claims to have 
been a gomasta of the managing landlords. 
His evidence, however, is merely to the 
effect that he was authorized by two of 
these landlords to collect rent at a reduced 
He states that the landlords who had 
given him this authority were managing the 


_ estate on behalf of the other landlords but 
‘there ig no indication in his evidence to the 
< effect that the other landlords had given 


the two managing landlords authority to 
reduce the’ rate of rent payable’ by the 
tenants nor does Chis witness state expressly 


that the reduction was of a. permanent 
‘nature, 


In this connection: it was pointed 
out ‘by Gupta; J. in Radha Raman v, 
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Biabani Prosad (1) that 
“mere acceptance of a reduced rent, though it may 
amount to a full acquittance of rent for the parti- 
cular year or years for which the rent was paid, 
cannot cperate ar & binding contract between the 


arties without proof of the agreement which 
ormed the basis of the reduction granted.” 


Similarly, in Lakshmi Charan v. Nabaduip 
Chandra Pandit (2) Mitter, J. observed 
that 


“it lay on the defendant to establish that there has 
been a permanent relinquishment of the right 
by the plaintiff to receive the higher rent. The 
fact of the non-realization of rent for a large number 
of years may be consistent with a temporary 
abatement although the temporary abatement might 
extend over a large numberof years.” 


‘Having regard to the principles laid 
down in the two cases cited above, I do 
not think it can be said in this case that 
the defendants have succeeded in dis 
charging the onus which clearly lay upon 
them to establish the permanent character 
of the reduction which they sought to 
prove. With regard to this point, therefore, 
I am of opinion that the. decision of the 
lower Appellate Oourt is erroneous, ‘The 
result, therefore, is that the appellant's 
suits will be decreed at the full rate of 
rent cees and damages claimed by him in 
respect of the last two kists of 1341 B.S. 
The decrees of the Appellate Oourt 
must be modified accordingly.’ I make no 
order with regard to the ccsts of these 
appeals. 


D. Decree modified. 


(1) 120 L J 439; 8 Ind. Cas, 790, 
(3) 56 O 201; 116 Ind, Oas. 783; AI R1929 Oal 
437; Ind. Rul. (1929) Cal. 509, 
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partition, withdrawn—Separation, if can be inferred, 
from mere presentation of plaint. 

If due to some reasonsthe insolvent futher has lost 
the power tosell his son's interest in the joint Hindu’ 
family property for his antecedent debts the con- 
veyance executed by the Official Receiver can have 
no greater effect the reason being that the Official 
Receiver has no greater power than the insolvent. 
164 Ind. Osas 6 (19), relied on. {p. 565, col; 1.) $ 

The recognition of the father's power to sell the. 
son's interest for the dischaipe of his own debts is 
destructive ofthe principle of independent co- 
parcenary rights in the sons. To the extent reguired 
to satisfy the father's proper debts, the futher and his 
creditors are entitled to ignore the son's co-parcenary 
rights in thefamily property. The father when he’ 
sells thefamily property for the discharge of his 
debts is not merely exercising the power of sale 
possessed by the son himself.. The father’s power 
cannot be limited by reason of the statutory dis- 
ability imposed by s. 64, OivilP. U., upon the son 
as a result of the attachment of the son's interest.. 
Nanomi Babuasin v. Mohdun Mohun (20), explained. 
2 Ind, Ous. 268 (7), referred to. [p. 566, cols. 1 & 2.) 

Allthats, 61 of the Code provides is that any 
private transfer by the judgment-debtor of the pro- 
perty attached shall be void as against all claims 
enforceable under the attachment,. It will not be 
accurate to read 8, bias putting an end to the power 
of sale, because as between the transferor and the 
transferee, the alienation will undoubtedly be opera- 
tive. If the attaching creditor is paid off or for any 
reason the attachment ceases to subsist, the alienee’s 
title will be unassailable, The only effect of s, 64 is 
that such transfer shall not prejudice the rights of 
the attaching creditor. As recognized in s. 40, T.P. 
Act, the right of the judgment-debtor in the property 
ison the date of the attachment qualitied by thé 
obligation 1acurred by him under the earlier contract 
to sell and the-attaching oreditor cannot claim to 
ignore that obligation and’ proceed to bring the pro: 
perty to gale as ıf it 2zemained the absolute property 
of the judgment-debtor. Nor can it be said that the 
sale by the contracting parties executed 1n pursuance 
of a pre-existing contract to sell prejudices the 
attaching creditor, because the sale is merely the 
fulfilment of the obligation to which the judgment- 
debtor was already subject. The utmost that the ` 
attaching decree-holder will be entitled to,in such 
circumstances, 1s the payment of the balance of the 
purchase money, if anything, remained due on the date 
of the attachment, Lp. 5v7, col, 1.) i 

Oonsequently where son's ınterest had been attach- 
ed in execution of a decree against tather and the 
father had been adjudicated insolvent and the Official 
Receiver under orders of the Insolvency Uourt’sold 
joint family property in pursuance of a contract 
of a sale entered into by the father prior to attach- 
ment ; 

Held, that the sale was not contrary to s. 64. The 
sale was effective to convey not merely the terest of 
the father but also of the son who contnued to remain 
joint with his father, 

{Oase-law discussed.) 


Held, further that when the Official Receiver exe- 
cuted tne sale deed it was not ın the capacity oithe 
1epresentatives of the geueial bouy of creditors ur 
even inthe exercise of the power possessed by him 
or by the insolvent to satisly the general bouy of 
creuitors that he acted. He was merely carrying out 
anobligation which prior tothe insolvency had been 
incurred by the insolvents, ‘here was no justifica- 
tion for holuing that the vider inthe claim proceed- 
ings instituted by the Oficial Keceiver precluded 


t 
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the person claiming under the contract of sale that he, 
was the owner of the property, 

An attaching decree-holder attaches not the physical 
property but only the rights of the judgment-debtor 
in the property. 

The plaint presented for partition even if with- 
drawn, would unless explained afford evidence that 
an intention to separate had been entertained This 
can hardly be read ns laying down any rule of lew or 
even a presumption. It only suggests a possible 

| inference of fact. Where a member instituted the 

-~ Buit at a time when he thought that he would get 
some benefit out of it, but when he found that there 
would be nothing left after payment of the debts due 
by the family, he did not think it worthwhile to 
proceed with the suit, there is no warrant, for 
the conclusion thathe became divided merely by the 
presentation of the plaint, 87 Ind, Cas, 333 (25), ex- 
plained, 


A. against the decree of the Sub-Judge, 
Madura, in O. B. No. $0 of 1932. 


"Messrs. T. M. Krishnaswamy Ayyar and 
y: Sivaramakrishna Ayyar, for the Appel- 
ants. 


Messrs. V. Ramaswamy Ayyar, S. Ku- 
ppuswamy and A. Bhujanga Rao, for the 
Respondents. i 


Varadachariar, J.—This appeal arises 
out of a suit instituted by the predecessor- 
in-title of respondents Nos.1 to 5 for obtain- 
ing a declaration that he was the full owner 
of the suit properties and for settiog aside 
an order passed on September 14, 1931, dis- 
missing a claim petition that he had filed. 
The suit properties 
Hindu family which consisted of five 
brothers and the sons of four of them. 
Defendants Nos. 3,4, 5 and 6 in the present 
«suit are four of-the brothers; another 
brother Sundararaja Iyer had died before 
seuit, Defendants Nos.7 to 12 are the song 
-of four of the brothers. The appellants 
who were defendants Nos. 1 and 2 in the 
Mlower Oourt had obtained a deoree for 
mmoney payable by the five brothers per- 
sonally and from out of the properties of 
pe joint family in the hands of the five 

rothers and their sons, In execution of 
pthet decree, the appellants attached the 
Winterests of the sons in the joint family 
moroperties, This, attachment which was 
made on March 15, 1930, was advisedly 
imited to the interests of the sons, because 


an the meanwhile, the five brothers had. 


mbeen adjudicated insolvents and their 
interests were being administered in 
neolvency. The present plaintiffs’ claim 


18 against the attachment made by the 
“ppeliants was based upon an alleged 
—ontract for the gale of the suit property to 
«im for Rs, 30,000; it was stated that 
his contract had been entered into by 
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defendants Noe. 3 and 4 and the deceased 
brother on July 24, 1926. It was the 
plaintiff's case that in pursuance of this 
contract a sum of more than Hs. 28,000 had 
been paid to the vendors even before April 
12, 1927,-the date fixed forthe completion 
of the contract, that after the expiry of the 
time fixed, the vendors had been delaying 
the execution of the sale deed on account 
of certain domestic reasons, that in June 
192/,a creditor «f the vendors presented a 
petition to adjud cate them insolvents, that 
accordingly the execution of the sale deed 
was further delayed and that finally under 
ordera -of the Insolvency Oourt passed 
on an application filed by the plaintiff 
claiming specific performance a sale deed. 
was executed by the Official Receiver on 
November 6, 1931. The plaintiff further 
alleged that even before he became aware 
of the presentation of the insolvency petis? 
tion, he had paid to the vendors the balance 
still remaining due, that he had already 
been pat in possession of the property and 


- had been io enjoyment thereof, that the’ 


moneys received by the vendors in pursu-- 
ance of the contract of sale had been’ 
utilized by them for paying off family debta’ 
binding on the sons as well and that there: 
fore the contract otsale and the sale deed 
subsequently executed by the Official’ 
Receiver were operative tovest in the! 
plaintiff the whole interest of the joint: 
family in the suit properties. 

The appellants who were the contesting 
defendants disputed the truth of the alleg- 
ed contract of sale and the payment of 
consideration therefor and the binding: 
character of the sale as against the sons, 
This question of fact was made the subject: 
of Issue No. lin the case. The appellants 
further contended that in any event the sale 
deed executed by the Official Receiver on 
November 6, 1931 could not affect the’ 
rights of defendants Nos. 7 to 12 and that 
the plaintiff could not accordingly object 
to the appellants’ right to attach the 
interests of those defendants in the suit 
properties, This contention of law was 
raised by Issue No, 3 in the case. Two 
further questions arose in the course of the 
discussion of the rights of the parties in the 
lower Oourt, as to the exact position of 
defendants Nos, 7, 8 and 9 and their 
interests in the suit properties. Defendants 
Nos, 7 and 8 had been impleaded in the 
insolvency proceeding and the creditor 
sought to have them also adjudicated 
insolyents, but by a consent order they. 
were exonerated on-their agreeing that- 
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their interests in the properties of ihe family 
might be vested in the Official Receiver 
appointed i inthe insolvency. The plaintiff 
contended that in any event the interests 
of. defendants Nos. 7 and 8 must be held 
to have passed under the sale deed executed 
by the Official Receiver. Defendant No. 9 
instituted, a sait fer partition in 1928, but 
subsequently withdrew it, though the papers 
relating to. the withdrawal are not on 
of. the appellants that as a result of the 
filing of the plaint by defendant No, 9, he 
became ‘reparatéd in status from the rest 
of, the family’ and. that thereafter neither 
his father nor the Official Receiver in. the 
insolvency, had any right to convey his 
interest to. the plaintiff: In answer.to this 
contenticn,, it had been, urged that the. 
admitted, withdrawal of the partition suit 
must, inthe circumstances, be deemed. to 
have. left defendant. No, $ a.member of the, 
joint, Hindu family and that accordingly 
his interest was effectually conveyed by the 
Official Receiver. The learned Subordinate 
Judge upheld the plaintiff's contention on 
all the: ‘points above set out. and passed a 
decree in the plaintiff's favour. Hence 
this- appeal by defendants Nos. 1 and 2. 

| The question: of fact raised_by Issue No.,.1’ 
may., be m briefly . disposed of., The: 

reement „of -sale- is. evidenced: by Ex. AL 

which ig, a contract. written. ina. notebook. 


r Sairemos 
testing d that no moneys had at`.all been 
paid. by. the plaintiffs. to the brothers and 
that the entries in. the. insolvents! books 
acknowledging. the. receipt of such pay- 
ments. were: fictitious entries: made with. 
-a View ta enable the-insolvents to secrete 
moneys. for. their own benefit. The lower 
Court, on: a careful.examination of the evie 
dence, overruled this-contention and it has. 
not been repeated before us.. The learned. 
Counsel for the: = ara confined himself 
to the contention.that. the payments by the: 
plaintiffs must have: been. made. only: aB- 
loans tothe brothers and that. the:suggestion: ê 
of, the contract. to-sell was: only an after-+ 
thought. ‘In effect, the, appellants impeach 
Ex. A, as a: later fabrication. Beyond : 
putting forward. this contention, the learned 
Counsel for the appellants. was not in a 
- pesition to advance any serious argument 
against the correctness of the finding of the 
lower Court on this point. The direct evi- 
dence as well as the probabilities are 
clearly in. favour of the truth or 
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the plaintiff's story. We accordingly © 


confirm the finding of the lower Court òn 
Issue No }. 


The finding of the lower Oourt on “Issue 
Ne. -3, was, challenged by the learned: 
Gounsel. fur the appellants on the ground. 
that according to a long course of decisions: 
in this Court, the power of the brothers and: 
of the Official Receiver as Tepresenting, , 
their estate.to convey the interests of the: 
sons: in the joint family estate mus? be: 
deemed! to have come to an end, when the: 
interests. of tLe sons were, altached-by, the: 
present appellant? in execution: of: their’ 
decree. In support of this contention, 
reliance. was placed upon the decision:in 
Gopalakrishnayya v. Peyyath.Gopalan (1), 
Official Receiver, Coimbatore Vv, Aruna- 
chalam Chettiar (2) Parameswaramma v- 
Venkataramayya (3), Palaniappa Chettiar 


-y, Palani Goundan (4), Official Receirer, 


East Godavari v. Imperial Bank of “India 
(9) and. the. observations-in an unreported. 
Judgement of Reilly and Ananthakrishna« 
Ayyar, JJ. which has. been filed. as Ex, 24 
in this case. Reference was also , made to- 
the decision ofthe Allahabad High. Court : 
in Allahabad Bank, Lid, Bareilly v. Bhage 
wan Das Johari (6), of the Bombay High. 
Court in Subrayya Y., Nagappa (7) and. of.the 

Calcutta High Uourt in Kamala. Bala. Das. 
v. Surendranath Nath.(8). Before. considers- 
ing,, the effect of these decisions’ and . thet 
reasoning on which they, rest, we may, point. 
out that the present case differs from all,of : 
them in one important respect, namely “that . 
there was'.in existence in this, case, long: 
prior to the attachment, a contract of Bale s 
entered into by the brothers at a time when. 
the family was joint and they had the 
power to sell the, full interest of the. joint: 
family in the suit properties, That this 
circumstance makes a very material disa 


(1) 51 M 348; 111 Ind. Oas, 505; A I R 1928 Mad, 479: 
54 M L J 674; 27 L W 430. 
(2) 66 M L J 412; 148 Ind: Oas. 787; AIR 1984 Madi 
217; (1934) M W N +13;39 L W 339; 6 R M 538, 
aS 71 M LJ 294; 164 Ind, Oas. 853; À T.R 1936 Mad. 
44 L W 201; (1936), M W N 769; 9 R M 171. 
(4) JIM L J 541; 165 Ind. Oas. 664; A I R 1936, 
Mad, 948; 44 LW 615; (1936) M W N Ila 9 R M 


(3) 59 M 298; 161 Ind, Oas. 726; AI R 1936 Mad. 193;- 
L J 898; 43 L W 35; 8 RM &62; (1938) MWN 


5 (8) 48 cy oe 343, 92 Ind. Uas, 309; A IR 1926 All, 263; 
4A L 
a 33 B ‘364; 3 Ind, Oas. 268; 10 Bom,’ L.R 


(8) A I R1937 Oal, 517; 172 Ind, Oas, 914; I L R 
ssn 2 Osl, 675; 66 Ò Ld 815; 41 O W N 1079;10R 
74, 


69 
10; 
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tinction will appear when the anthorities 
are examined. 


The rights of a promisee under a, prior 
contract of sale as against a subsequent 
attachment and the rights of a Court ance 
tion-purchaser under that attachmant have 
been considered in several decisions in this 
Oourt beginning as early as in Savitri 
Ammal v, Ramaswami (9) and going down 
to Veerappa Tevar v. Venkatarama Iyer 
a See also Buipineedu v, Venkayya 
(11), Venkata Reddi v. Yellappa Chetty 
(12), Paparaju Veeraraghavayya v. Killaru 
Kamala Devi (13), Sitayya v. Mudara- 
gaddi Sanyasi (14). See also Karalia 
Nanubhai v. Mansukhram (15), Madan 
Mohan Dey v. Rebati Mohan (16), Deoki 
Nandan Singh v. Jawad Hussain (17) 
and Lakshmanan v. Ramchandra (18). Tt 
was contended by Mr, Krishnaswami Iyer, 
the learned Counsel for the appellants, that 
the course of decisions beginning with 
Savitri Ammal v. Ramaswamt, (9) cannot 
be regarded as laying down good.law in 
view of recent pronouncements of the 
Judicial Committee as tothe effect of the 
last- paragraph of s. 54, T. P. Act. Le also 
contended that if as laid down in the 
Madras decisions relating to the effect of 
the attachment on the father’s power to sell 
the son’s interest, the father’s power was 
at anend, the decisions dealing with the 
effect of an antecedent contract to sell can 
have no bearing on the decision of the 
present case. It accordingly becomes necese 
gary to examine at some length the two sets 
of authorities above referred to. Though 
the sale deed was executed by the Ofcial 
Receiver in this case, it must be taken 
that he had no larger power than the in- 
solvents themselves would have had, and if, 
for any reason, the insolvents had lost the 

(8) 8 M L J 268, 


(10) 59 M1; 158 Ind. Oas. 940; A IR 1985 Mad. 872: 
69 M L J 678; (1935) M W N 949; 43 L W bit; BRM 


(11) 8 M 1, T197; 7 Ind, Oas, 795; 21 M L J 83; (1910) 
M WN 440, 
(12) 5 L W 234; 38 Ind, Oss, 107; A IR 1947 


Mad. 4. 
(13) 68 M L J 67; 157 Ind, Oas. 1104; AIR 1935 
Mad. 193; (1935) M W N 488; 41 L W 739,8 RM 


213, 
in 46 M L J 361; 80 Ind. Oas. 388; A I R 1924 Mad. 
610; i9 LW 455; 34 M L ¥ 110, (19%) M W N 


(15) 24 B 400; 3 Bom, L R 220, 

(16) 21 O W N 158; 34 Ind. Oas, 953; A I R 1916 Oal 
927:33 0 L J115, 
p” A I R 1928 Pat. 199; 106 Ind. Oas, 356;9 P L 

(18) 34 Bom. L R 117; 139 Ind. Oas. 610; A I R 1932 
Bom. 301; Ind, Rul, (1938) Bom. 524, 
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power to sell their sons’ interests, the cone 
veyance executed by the Official Receiver 
could have no greater effect; see Sat Narain 
v, Sri Kishan Das (19), The point for 
is whether as a 
result of the attachment placed by the 
appellants on March 15, 1930, on the interests 
of the sons, the power of the fathers to 
sell the joint family property including the 
sons’ interests for the satisfaction of debts 
binding on the sons came to an end. 


It may be conceded that in some of 
the Madras decisions very general language 
has been used which almost seems to lay 
dowa the proposition contended for by 
Mr. Krishnaswami Iyer; buton examina- 
tion it will be found that in all those cases 
the question arose between the attaching 
creditor and the Official Receiver and all 
that was intended to be laid down by the 
learned Judges was that the attaching ore- 
ditor was entitled to proceed to bring the 
sons’ interest to sale and that the Official 
Receiver could not claim the proceeds of 
the sons’ shares for the benefit of the 
general body of creditors. In Gopala- 
krishnayya v. Peyyath Gopalan (|) where 
this question was considered for the first 
time in this Oourt, the learned Judges 
referred to Allahabad Bank, Ltd., Bareilly 
v. Bhagwan Das Johari (6) as supporting 
their conclusion. The Allahabad decision 
only dealt with the question whether the 
interests of the sons in the joint family pro- 
perties vested in the Official Receiver, on 
the insolvency of the father. The learned 
Judges did not address themselves to the 
question whether apart from the vesting of 
the sons’ interest, the power to sell which 
the father has under the Hindu Law passed 
to the Official Receiver, and if so, what the 
effect on it was of the attachment of the 
sons’ interest. In the later decisions of 
this Court which purported to follow Gopalae 
krishnayya v. Peyyatha Gopalan (1) and 
repeated the language used in that case, 
reference has also been made to the decision 
of the Bombay High Oourt in Subrayya v. 
Nagappa (7), and wa think we are justified 
in holding that the Madras decisions 
though using general language only intende 
ed to adopt the view laid down in Subrayya 
v. Nagappa (7). 

The judgment of Ohandavarkar, J. in 


(19) 17 L 644; 164 Ind. Oas. 6; A IR 1936 P O 377: 
63 LÁ 334; 1936 O LR474;9R P O62; 19360 W N 
681; 3B R 757: 44L W 417; 400 W N 138% 17 P LT 
717; 640 L J 80, 33 Bom. LR 1129, 1933 A L R 795; 
(1936) M W N 1904:38 PLR 976; 71 M L J 813; (1937) 
A LJ 414 (P Oh ' 
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Subrayya v. Nagappa (7) was based upon 
“the effect’ of s. 276 ofthe old Civil P. O., 
, corresponding to s. 64 of the Code 
Of 1908 The learned Judge observed that 
as the: effect cf the attachment was to 
‘prevent the sons from alienating their 
< Sharee, it must also be held to prevent the 
. father from alienating the sons’ sbare for 
-the aatisfuction of the father’s debts, With 
: all respect, we venture to think that this 
, Teasoning is not reconcilable, with the basis 
- on, which tle father’s power to sell joint 
“family property for the discharge ‘of his 
. own proper debts is supported in the deci» 
.éions of the Judicial Committee, Chanda- 
-verkar, J. regarded the father in such cases 

as merely exercising the power of aliena» 
-tion which the scns would have exercised in 
i the diecharge of their pious duty which 

they owed to him. He went cn to add that 


_the ‘further proposition that as the 
attachment prévented the son from alienat- 
„ing his ‘(son's).interest, it must equally be 
held ‘to.prevent the father from alienating 
“the “son's .interest, The basis of the Privy 
` Council. décisicns, if we may take Nanomi 
' Babyasin v. Modun Mohan (20) as typical 
‘of them, seems to us, to besomewhat dif- 
erent. Thëy ‘observed that the recognition 
“ot the father's power to sell the son's interest 
“for the discharge of his own debts was de- 
‘structive, of, the principls of independent 
oc+Parcenary rights ‘In the song; they then 
, Proceed to state the position to be that the 
sons Cannot ‘set up their righte in the family 
Property aS against the father’s alienation 
‘for antecedent debt or against his creditors’ 
"remedies for their debjs if not tainted with 
immorality. ‘The proper intérpretation of 
‘this ‘statement of the rule seems tous to 
“be, that to the extent required to satisfy 
‘the father’s proper debts, the father and 
“his creditors are entitled to ignore the son's 
“co;parcenaly rights in the family property. 
‘If this is tLe true view of the father's right, 
“it seems tous, with ajl respect, cpen to ques- 
„tion whether it can be said, as Obandavar- 
_kar, J. said in the Bombay case, that the 
“father when he sells the family property 
‘for’ the dischaige of his debts is merely 
- exercising the power of sale pcssessed by 
‘the son himself. Except on this theory, it 
-will be difficult to limit the father's power 
-iby reason of the statutory disability im- 
“posed by: s. 64, Civil 'P. C., upon the scn 
C (20) 13 Q21; ISIA1; 4 Sar, 682; 10 Ind, ‘Jur, 151 
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‘as a result of the attachment of the son's 
interest. We may also observe in this cone 
nection, that the provision in s. 53; Oivil 
P. O., declaring that the property in the 
hands of a son which under the Hindu Law 
is liable for the payment of the debts.of the 
deceased father shall be deemed to be the 
property of the deceased which has come to 
the hands of the son, is more consistent 
with the view we have above indicated’ as 
to the basis of the decisions of the Judicial 
Committee relating to the father’s power to 
sell joint family property. It is not, however, 
necessary for the purposes of this caseto 
decide whether the view enunciated: -in 
Subrayya v. Nagappa (7) isto be followed 
or not. We have therefore thought ‘it une 
necessary to refer the case toa Full -Bench 
and we propose to deal with the case on the 
footing that Subrayya v. Nagappa (7) . was 
rightly decided. ~ ae 
The result of the Bombay decision as 
well as of the decision of the Oalcutta High 
Court in Kamala Bala Dasi v. Surendra- 
nath Nath (8) is only to impose on'the 
-father in a case like the present the dis- 
‘ability imposed upon the son by s, 64, Oivil 
P.O. We are not aware of any other 
rule of law which sets a limitation either 
on the son's power on the father’s power in 
circumstances like those of the present-case. 
“All that s.64 of the Code provides is that 
“any private transfer by the judgment-debtor 
of the property attached shall be void as 
against all claims enforceable under the 
‘attachment. It will not be accurate to read 
s. 64 as_ putting an end to the power of 
sale, , because as between the transferor 
and the transferee, the alienation will uns 
doubtedly be operative. If the attaching 
‘creditor is paid off or for any reason.the 
attachment ceases tc subsist, the aliense'’s 
‘title will be unassailable. ‘Lhe only effect 
of s. 64 is that such transfer shall not pre» 
judice the rights of the attaching creditor: 
-` If the above is the irue position, the 
question arises whether when a sale is made 
in pursuance of a contract entered into 
prior to the- attachment, such conveyance 
is one: contrary to the terms of 8. 64 at’ all. 
We cannct agree with Mr. Krishnaswami 
Ayyar that the uniform course of decisions 
“on this point referred to already isin any 
way opposed tothe recent decisions of t: 
Privy Council as,to the effect of s. 54, T. P. 
„Act. The argument-based-on B. 54 has been 
considered in many of the.cases referréd to. 
“The question is not whether any interest 
„has. passed under the contract to sell. An 
attaching deoree-holder - attaches not -the 
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Physical property but only the righta of the 
Judgment-debtcr inthe property. Aa ex: 
Plained in the decisions and recognized in 
s. 40, T. P. Act, the right of the judgment- 
debtor in the property is on the date of 
the attachment qualified by the obligation 
incurred by him under the earlier contract 
tosell and the attaching creditor cannot 
claim to ignore that obligation and proceed 
to ‘bring the property to sale as if itre- 
mained the absolute property of the judg- 
* ment-debtor. Nor can it be said that the 
sale by the contracting parties executed in 
pursuance of a pre-existing contract to sell 
prejudices the attaching creditor, because 
the sale is merely the fulfilment of the 
obligation to which the judgment-debtor 
was already subject. The utmost that the 
attaching decree-holder will be entitled ‘to, 
in such circumstances, is the payment of 
‘the balance of the purchase money if 
anything remained due on the date of the 
attachment. | 
-` Mr. Krishnaswami Ayyar relied on the 
observations of Sir D. F. Mulla in the 
notes toe. 40, T. P. Act, to the effect that 
the attaching decree-holder will not be 
‘bound by aconveyance even in pursu ince 
of a pre-existing contract to sell; but the 
learned author draws a distinction between 
‘a Conveyance voluntarily executed by the 
judgment-debtor in pursuance of pre-exiate 
ing contract and a conveyance executed by 
him under an order of Oourt in pursuance 
of a pre-existing contract. In the latter 
case, the author seems to think that the 
‘attaching creditor cannot object to the 
:conveyance. If this distinction is well 
founded, it is sufficient to support the decis 
sion of the lower Court in this case be- 
cause the sale deed was executed in this 
-Case in pursuance of an order of the Court. 
-But we are inclined to agree with Mr. 
, Krishnaswami Ayyar that there really ought 
to. be no distinction between the two 
classés of cases, because in both Cases, the 
conveyance is really not voluntary but is 
„only the fulfilment of an obltgation alread 
‘incurred; only we would also hold that su 
a conveyance is not in reality contrary 
„to the attachment within the meaning of 
6. 64, Civil P. O. 

‘Reliance was placed by the learned 
Oounsel for the appellants on some obser- 
vations of -Cuming, J. in Tarak Nath v. 
Sanat Kumar (21). In one part of the judg- 
ment, the learned Judge seems to grant 
that the vendee. will have a Tight to 


(21) 57 O 374; 182 Ind. Oàs, 637;A IR 1999 Cau, 
494; 33 O W N 805; Ind, Rul, (1930) Gal, 369, 
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claim specific performance as against the 
Court auction-purchaser. If that be the 
position, it is dificult to see the justification 
for his differing from the other decisions 
referred to already including the decision 
of the Calcutta High Courtin Madan Mohan 
Day v. Rebati Mohan (16. With all 
respect, we prefer to adopt the view of 
Pearson, J., the other learned Judge who 
took part in Tarak Nath v. Sant Kumar 
(21),and that is in accordance with the 
weight of authority as we have already ob- 
served. Our attention was drawn by Mr, 
Krishnaswami Ayyar tothe decision of the 
Judicial Committee in Nur Mahomed Peere 


-bhoy v, Dinshaw Hormasji Motiwala (22). 


We donot find anything in that judgment 
to help the appellants. Their Lordships 
merely leave the question open and they 
have not given any indication that may 
be said even to throw doubt on the 
correctness of the decision of the several 
High Courts on the point. 

In the view above stated, the position 
when the Official Receiver executed the 
sale deed in favour of the plaintiffs on 
November 6, 1931, was that he merely carried 
out the contract entered into by the bro- 
thers on July 24,1926, that is more than 
three years before the date of the attache 
ment, and as’ the sale deed was executed in 
-pursuance of anorder of Court which was 
in effect a decree for specific performance, 
though passed by the Insolvency Court, 
the weight of authority is clearly in favour 
of its having all the effects which a conve- 
yance by the five brothers would have had, 
On the finding that the contract to sell 
was binding on the sons and that the cone 
sideration received for the sale had been 
utilized for the payment of antecedent 
debts, a sale by the five brothers would 
undoubtedly have been effective to convey 
the interest not merely of the brothers 
but also of alltheir sons who continued to 
remain joint with them. In view of the 
dates of the various proceedings taken by 
the plaintiffs, a further question may arise, 
whether the attachment placed by the 
appellants on March 15, 1930, could have 
any effect at all as against the plaintiff 
because though the sale deed was in 
fact executed on November 6, 1931, its 
execution was asked for by a petition 
dated December 2], 1928, and was 
ordered by the Court of first instance on 
December 2, 1929 (Ex. U) We are 
informed that the draft saledeed and 


(22) 45 M L J 170; 71 Ind. Oas. 625; A I R 1922 PQ 
93; 33M LT 241; 28 O W N 522 (P 0), 
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the stamp paper for execution of the sale- 
deed iw: accordance with this order were 
produced in -Court as early as in January 
1930 but, that in consequence of an order 
of stsy, the sale. deed was not immediately 
executed and was executed only after the 
decision of the Appellate Court on 
February 9,1931. The question arises whe- 
ther on these facts, the sale deed should not 
be treated as one ezecnted, if not on the date 
of.the agreement, at least on the date of the 
pregentation of the petiticn or in any event, 
on the date of the first Court's order. The 
respondent's Counsel relied in this connec- 
tion on the observations in Jaharlal Bhutra 
V. Bhupendranath Basu (23) and Bhaskar v. 
Shankar (24). The learned Oounsel for the 
appellants, however, rightly insisted that 
` this point had not been raised in the 
lower Court and involved an examination 
‘of facts which do not appear on the record 
itself. We do not, therefore,, pursue this 
questicn further. 
-We may kere refer tc one other contention 
of Mr. Krishnaswami Iyer, At one stage 
during the execution of the money decree 
obtained by the appellants, the Official 
Receiver intervened with a claim petition. 
_He contended that the appellants were not 
entitled to appropriate the proceedsof the 
egle of the shares of defendants Noe. 6 to 12 
but that he himself was entitled to deal with 
„thote shares or with the proceeds thereof. 
This claim was dismissed by the Subordi- 
naté Judge's Court (see Exs. 23 and 23-A) 
and that order was confirmed on appeal by 
this Court in Er. 24. In thecourse of that 
judgment the learned Judges of this Court 
referring to a remark of the Subordiaate 
Judge observed; . | 
“If the learned Subordinate Judge means only 


that: the Offisial Receiver's right of sale is extin- 
guished, it is unobjectionable.” 


. Mr. Krishhaswami Iyer contends that this 
decision of this Oourt precludes the plaintiff 
{rom contending to the contrary because the 
plaintiff's title was derived under a sale 
‘deed executed by the Official Receiver only 
subsequent to this date. We do not think 
that this contention is well-founded, Inthe 
proceedings above referred to, the Official 
‘Ri ceiver cannot in any sense be said to have 
Tepresented tLe present plaintiff. In those 
proceedings, he figured as representing the 
general body of' creditors and claimed that 
‘the proceeds of the sons’: shares should 
be made available for their benefit. The 


(23) 49 0 495 67 Ind, C . 3 I . 
(34) 2€ Bom, L R 418; 89 lad, Cas, 453; ‘A T R 1924 
Bom. 467. ° 
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resent plaintiff on the other hand claimed. 
nade anah which if held binding: 
on the estate will be binding on -the 
Oficial Reseiver as well and include the: 
whole interest in the suit items, Farther, 
when the Official Receiver executed the sale 
deed: it is not in the capacity of the 
representative of the general body of eredi» 
tors or even in the exercise of the power 
possessed by him or by the insolvent to satisfy. 
the general body of creditors that he acted. 
He was merely carrying out an obligation 
which prior to the insolvency had been 
incurred by the insolvents. We see no 
justification for holding that the order in 
the claim proceedings instituted by the 
Official Receiver precludes the present con- 
tention of the plaintiff. The effect of an 
order in claim proceedings i3 declared by 


©. XXI, r. 63, Oivil P. O. There is no 


justification for giving any greater effect to 
such an order. In the above view, the deci- 
sion of the learned Subordinate Judge on 
Issue No. 3 must be affirmed and it will not 
be necessary to: discuss the position of 
defendants Nos. 7 and 8 separately. We 
may, however, add that even if a different view 
should be taken asto the power of the father 
or of the Official Receiver under the general 
law, it is no longer open to defendants Nos. 7 
and ë, in view of the terms of the con- 
sent order, to assert that their interests in 
the family property did not vest in .the 
Official Receiver. If they are precluded, 
the judgment-creditor who seeks to attach 
their supposed interests in the family proe 
perty must be held to be equally precluded, 

As regards the position of defendant 
No. 9, the learned Counsel for the appel» 
lants contended that the observations in 
para. 42 of the lower Oourt's judgment 
must really be understood to be in his 
favour aud he argued that the lower 
Court had somehow failed to give effect. -to 
them in framing its decree. We are unable 
to agree with this interpretation of the lower 
Conurt’s observations. [Ít is true that the 
learned Subordinate Judge set out the 
observations of their Lordships of the 
Judicial Committee in Palant Ammal v, 
Muthu Venkatachala Montgar (25), but he 
was evidently of opinion that in the circum- 
stances of this case, the effect of the 
institution of the suit and its ultimate with- 
drawal was toleave defendant No. 9 ag <a 
member of the joint Hindu family. It is 


(25) 48 M 354; 87 Ind. Cas, 333; A IR 1995 PO 49; 
52: TA 93;6 P' 


56 P-L T 133; 31 LW 430; (1925) M W N 
330; 3 Pat. L R126;27 Bom. L-R 735; 29O W-N 846; 
38 A LJ 748; L RGA (P O) 143 (P O). 
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unfortunate that we do not have the 
papers relating to the withdrawal. Thev 
were apparently not filed because the fact of 
withdrawal was not disputed. The appel- 
lant’s learned Counsel argues that the obser- 
vations in Palani Ammal v. Muthu Venkata» 
chala Monigar (25), at pp. 258 and 259* throw 
on the plaintiff the onus of-proving that the 
institution of the suit did not effect a 
severance and that as the plaintiff has 
adduced no explanation for the institution 
ofsthe suit, defendant No. 9 must be held 
to have --become divided in status. This 
‘seems to us to read too much into their 
Lordships’ observations. Referring to 
Kedar Nath v. Ratan Singh (26), their Lord- 
_ships said that they saw no reason to depart 
from the view there laid down and only 
added that the plaint so presented, even 
if withdrawn, would, unless explained, afford 
-evidence that an intention to separate had 
been entertained. This can hardly be 
Tead as laying-down any rule of law or 
even a presumption. It only seems to 
suggest a possible inference of fact. It is 
mot unlikely as observed by the learned 
Subordinate Judge, thatin this case defen- 
dant ‘No, 9 ‘instituted the suit at a time 
when he thought that he would get some 
benefit out of it, but that when he found 
that there would be nothing left after pay- 
ment ofthe debts due by the family he did 
not think it worthwhile to proceed with 
the suit. These circumstances do not seem 
to us to warrant the conclusion that he 
became divided merely by the presentation 
of the plaint. 

We agree with the findings of the lower 
Court on all the points raised and dismiss 
e appeal with costs of respondent Nos. 1 
to 5. 


N.*D. ; Appeal dismissed. 
- (26) 32A 415; 7 Ind. Oas. 648; 37 I A 161;130 0 
332,14 O W-N 985: (1910) M W N 311; 8 M LT 1934; 
12 O L J 225; 12 Bom. L R 656; 20 ML J 900 
@ 0). : 
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mother for amount greater than required for legal 
necessity —Mortgagee can recover Yy Te- 
quired for legal necessity—Difference between sale 
and mortgage for legal necessity, explained. 

The effect of a sale of property for alargersum than 
immediate necessity requires, is not necessarily the 
same as the effect of a mortgage for a larger sum 
than is required, for, it is not always possible for 
the father ofa family to sell just that share of the 

roperty which will bring in the precise sam which 
ig wanted to clear the debts which are binding. 
What the Court hasto consider inthe case of a sale 
ig whether the sale should be sst aside or not. The 
sale is either valid or invalid. A mortgage may, 
however, be valid for less than the whole amount 
advanced, or it may be valid for the whole amount 
against one defendant, and for part of the emount 
only against another defendant. In enforcing a 
mortgage the Court takes an account of what is 
d 


“Where it ig found that a mortgage executed by 
an adoptive mother was for & greater amount than 
was required for the legal acoeseity; the mortgagee 
ia only entitled to that portion of the advance which 
was advanced for legal. necesaity. 100 Ind Cas. 
180 (1) and Hunoomanpersaud Panday ~v. Babooee 
Munraj Koonweree (2), explained, 158 Ind. Oas. 859 
(3), relied on. 


Mr.S. Y. Abhyankar, for the Appellant. 


‘Mr. T. N. Walavalkar, for Respondent 
No, 1. 


t, ©. J.—This is an appeal 
aginst a judgment of the First Olass Sub- 
ordinate Judge of Sholapur. The plaintiffs 
are suing to enforce & mortgage passed on 
September 10, 1924, by the adoptive mother 
of defendant No. 1. Defendant No.1 pons 
tends that the mortgage 18 not for leg 
necessity and therefore 18 not binding upon 
his interest in the mort gaged. property. TH 
learned Judge held that in respect i 
Ra. 3.200 out of the total sum of Ra. 4,000 
advanced, the mortgage was for necessity, 
but he held that the remaining i 
was not for necessity, and he pee an 
order on defendant No. lto pay os | = 
mortgaged property the sum of A A ' 
which was based on the view mat a u 
principal sum secured was Rs. 3,200. on 
the facts, ‘think, there is no we „ior 
challenging the learned Judge’s x ing, 
Rs. 3,000 was required by the a obg 
mother of defendant No. 1 to pay of sube 
sisting mortgages on the propery) = 
the learned Judge held that a further 
Rs, 200 was also required for purposes of 
necessity. The balance, according to the 
allegation of the mortgagee was sedated 
to pay off miscellaneous debts, and for the 
maintenance of the minor mortga ot 
Admittedly, there was no id i w 
ever that the adoptive mother ha rane 
red any debt. The mortgagee merely aoe 
her word for it without any inquiry. 
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think, therefore, the learned Judge, was 
right in, holding that the mortgagee had 
not established that more than Rs. 3,200 
was borrowed for legal necessity. f 

On those facts, Mr. Abhyankar for the 
‘appellants contends that the mortgage is 
good for the full amount purported to be 
secured, ard for that he relies onthe deci- 
sicn of the Privy Council in Sri Krishan 
Dasv. Nathu Ram (1). In that case the 
Privy Council were dealing with a sale 
by a manager for Rs. 3,560 and it was 
‘proved that cut of that eum Rs. 3,000 
‘was required fcr legal necessity. The 
Privy Oouncil held that, in the circum- 
stances, the sale was for necessity and that 
it was not essential for the purchaser to 
prove that the whole of the purchase money 
had been applied for necessity. The par 
ticular passage on which Mr. Abhyankar 
relies for his contenticn that the principle 
of that case applies to the present case, 
which is one of mortgage, is at p. 84*. Their 
Lordships say : | : 

“The learned Judges seem to have lost sight of the 
true question which falls to be answered in su 
Gases—namely, whether the gale itself was one 
which was justified by legal necessity, This ia the 

int of view from which the matter is approached 
Ba the earliest case cited as the Bar in Hunooman- 
persaud Panday v. Babooee Munraj Koonweres (2), 

. decided by the Board in 1856, The case related to 
a charge upon property by way of mortgage, and 

_not to a sale, but the principles to be applied 
appear to their Lordships to be the same as in the 
cage of a sale of property.” Bae 

I think Mr, Abhyankar’s ccntention 
illustrates the danger of wresting a dictum 

- from its context. All that their Lordships 
mean in the passage which I have read is 
that the principles to be applied in consi- 
dering whether a sale is for legal necese 
sity are the same as the prixciples to be 

- applied in coneidering whether a mort- 
“gage is for legal necessity. -But they do 
not, in my opinion, mean to suggest that 
the effect of a sale for a larger sum than 
immediate necessity requires is necessarily 

“the same as the effect of a mortgage fora 
‘larger sum than isrequired. As their Lord- 
ships point out in that case f 

“it is not always possible for the father of a family 

, to sell just that share of the properly which will 
bring in the precise sum which is wanted to clear 
the debts which are binding;” 
and what the Oourt has to consider in the 


(1) 54 I A79; 100 Ind. Oas. 130; A IR 1927 P O 
37; 49 A 149; 25 AL J 80; (1927) M W N 89; 38M 
LT 18; 40 WN 18; 8P L T 210; 31 OW N 
463; 39 Bom. L R 825; 45 OL J 386; 52 ML J 
720 (P O). 

(3) 6 M 1A 398; 18W R 81; 2 Suther. 29; 1 Sar, 
” §2(P O) 5 
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case of a sale is whether the sale should be 
set aside or not. The gale is either valid or 
invalid. In the case of a mortgage the posi- 
tion of course is entirely different. A mort- 
gage may be valid for less than the whole 
amount advanced, or it may be valid for 
the whole amount against one defendant, 
and for part of the amount only against 
another defendant. In enforcing a mortgage 
the Court takes an account of what is due, 
and on the taking of such account, I see no 
reason why a reversioner, against whom 
the mortgage is sought to be enforsed, 
should not take the point that, as against 
his interestin the mortgaged property,. the 
mortgage is good only for that part of the 
mortgage debi which was required for legal 
necessity. Certainly the casein Hunooman- 
persaud Panday v. Babooee Munraj Koone 
weree (2), on which their Lordships relied 
in Sri Krishan Das v. Nathu Ram (1), is not 
an authority against the view which I 
have expressed, because in the actual 
report which their Lordships madeto her 
Majesty they eay (p. 4254) : 

“And their Lordships are of opinion that the 
validity, force and effect of the bond, as to all and 
each of the sums, of which the sum cf Ra. 15,000, 
thereby purporting to be secured, is composed, de- 
pend onthe circumstances under which the sums, ‘or 


such of them as were advanced by the appellant, were 
respectively so advanced by him.” 


The question was also considered by a 
Bench of the Patna High Oourt in Dwarka 


‘Ram v. Bakshi Parnaw Prasad Singh (3). 


In that case the Bench came,to the con- 
clusion that it was always open in a suit 
to enforce a mortgage, for the defendant to 
contend thata part of the mortgage debt 
was not binding upon him or upon his 
share of the mortgaged property on the 
ground that it was not borrowed forlegal 
necessity. I think that isthe correct view. 
I have dealt with this point, which seems 
tome to be free from difficulty, rather 
more fully than I should normally have 
thought necessary, because I have had 
several cases recently in which the point 
has been raised, In my view, therefore, the 
decree which the learned Judge made allowe 


ing to the plaintiff only that portion of the- 


principal which was advanced for legal 
necessity is correct. The appellant has also 
contended that the learned Judge was 
wrong in holding that defendant No. 1 is an 
agriculturist. But,as the defendant himself 
and one of his witnesses gave evidence that 
he lived by cultivating lands and there was 


(3) 14 Pat. 595; 156 Ind Oas. 859; A IR 1935 Pat. 
178; 16 P LT 613; 8RP 27. y 
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-ho evidence to the contrary, I think the 
learned Judge was right in holding that the 
` defendant was personally an agriculturist, 
and in directing accounts to be taken on 


the basis on which he did direct them. In: 


my opinion, therefore, the appeal fails and 
must be dismissed with costs. 


N. J. Wadia, J.—I agree. 


B. Appeal dismissed. 


Ke 


is PRIVY COUNCIL 
- Appeal from the Madras, High Oourt 
. October 31, 1939 
Lorp THANKHRTON, Loep Romer AND 
+ Sir Grorgs RANKIN 
A, RANGANATHAM CHETTI anp otanes 
: —APPRLLANTS 


versus 
M. ETHIRAJULU NAYUDU— 
g RESPONDENT 
: Madras City Tenants’ Protection Act (III of 1932), 
2s. 1 (3), 2 (4), 3, 6, 12— Benefits of aa. 3, 6 and 12, when 
available —Tenancy held was not created before com- 
mencement of Act and Act did not apply. x 

The latter part of the definition of “tenant” in 
.B. 3 (4), Mad. Oity Tenants’ Protection Act, refers to 
-Persons who, without a tenancy title, continue in pos- 
session after the termination of the tenancy, and the 
benefit of the remaining sections including s. 12, 
cannot be of avail to tenants unless and until they 
have shown that the tenancy in question was created 
-before the commencement of the Act within the mean- 
‘ing of s. 1 (3). [p. 572, col. 2.) 

By lease dated October 18, 1913, A leased the plot 
of land in suit to B for a iod of ten years from 
October 1, 1912, the tenant being at liberty to erect a 
superstructure on the land. Shortly before its expi 
on September 30, 1922, there were negotiations whi 
Tesulted in an agreement by A to give a fresh lease at 
an increased rent, in order that further building 
-operations should goon. On February 1, 1928, the 
‘formal lease was executed, under which the plot of 
land was leased to B for a term of ten years from 
October 1, 1928, at an increased rent. It provided 
that the lessee should always and in any event be 
entitled to be paid the price of the superstructure 
built on the said plot of land before he surrendered 

osseasion of the land, either onthe expiry of the 
s thereby granted or any other future lease or at 
any time, and that the price should be fixed accord- 
ing tothe market value of the buildings as at the 
time of ascertainment and payment. Oa the expiry 
of the lease the lessor claimed possession and offered 
the present value of the superstructure as it existed 
atthe commencement of the lease The lessees claimed 
yee benefit of the Mad. City Tenant's Protection 

ot; 

Held, that though the physical possession was con- 
tinuous, the possession from October 1, 1922, was 
attributable to a new tenancy, which was formally 
embodiedin thelease dated February 1, 1993, The 
tenancy in question was not thereforecreated before 
the commencement of the Act,and the Act did not 


apply. 
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Messrs. C S. Rewcastle, K. C. and P. V. 
Subba Row, for the Appellants. 


Mr. W. W. K. Page, for the Respondent. 


Lord Thankerton.—This is an appeal 
from a judgment and decree of | the High 
Court of Judicature at Madras, in its civil 
appellate jurisdiction, dated March 31, 
1937, which affirmed a judgment f and 
decree of that Court, in its ordinary original 
civil jurisdiction, dated October 8, 1936. 

In the suit, which was filed on January 
25, 1933, the respondent, as plaintiff, seeka 
delivery of possession by _the appellants 
of a plotof land in Mathiappan Street, 
Georgetown, Madras, and the superstruc- 
‘ture thereon, meene prdfts, and a declara- 
tion as to the amount ‘payable tothe ape 
pellants as the market value of the supere 
structure, in termsof a lease by the res- 
pondent to the appellants’ father and pre- 
decessorin-title fora term of ten years, 
which expired on September 30, 1932. 

The only question in the appeal is whe- 
ther the appellants’ claim tbat the Mad. 
Oity Tenants’ Protection Act, 1921 (Act 
III of 1922) is applicable in the present case 
is well-founded. Both Courts below have 
rejected this contention. | Ds, 

The respondent and his undivided bro- 
ther, by lease dated October 18, 1912, 
leased the plot of land in suit to the appel- 
lants’ father, for a pericd of ten years 
from October 1, 1912, the tenant being at 
liberty to erect a superstructure on the 
land. Infact there was already a super- 
structure thereon, erected by the previous 
lessee, from whom the appellants „father 
had bought it shortly before obtaining his 
own lease. The appellants’ father improved 
the superstructure daring his tenancy, 
and shortly before its expiry on September 
30, 1922, there were negotiations which 
resulted in an agreement by the respondent 
who had become sole owner under a 
partition with his brother in 1917, to give 
a fresh lease at an increased rent, in order 
that further building operations should 

0 on. 
i On February l, 1923, the formal lease 
was executed, under which the plot of land 
was leased tothe appellants’ father for a 
term of ten years from October 1, 1922, 
at an increased rent of Rs. 100 per month, 


on the following recital: | 

“Whereas sometime prior to the ex] A the 
said lease the lessor agreed to gran e lessee a 
new lease of the said plot of land fore period of 
ten years commencing from October 1, 1922, upon 
terms and conditions hereinafter appearing, and 
whereas „the lessee has built on the gaid plot: of 
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anda substantial superstracture on the atrength 
of the said agreement.” 


It was provided that the lessee should 
always and in any event beentitled to 
be paid the price of the superstructure 
built on the said plot of land before he 
surrendered possession of the land, either 
on the expiry of the lease thereby granted 
or any other future lease or at any time, 
and that the price should be fixed accord: 
ing tothe market value of the buildings 
ag.at the time of ascertainment and pay- 
ment. It apperathat, on the strength of 
this agreement, the appellants’ father had 
demolished the existing building and 
erected a substantial structure. 

The appellants’ father died in 1930, and 
the appellants became the tenants under 
the lease, which expired according to its 
terms co September 30, 1932. On October 
9, 1£32, the respondent sent a notice to the 
appellants claiming surrender of possession 
and offering the present value of the 
superstructure ag it existed at the come 
mencement of the lease, which was put by 
him at Rs 3,000. On November 7, the 
appellants replied claiming the benefit 
of the Mad. City ‘Tenants’ Protection Act, 
and disputing the valuation and the claim, 
and the present suit was thereafter filed 
by the respondent. It may be mentioned 
that the trial Judge held, against. the 
respondent, that under the lease the 
respondent was bound to pay the value 
of the superstructure as it existed at the 
expiry of the lease, and that the respondent 
accepted that decision. 

The Mad. City Tenants’ Protection Act 
came into foree on Febraary 21, 1922, and 
by s. 1 (3) itis provided that the Act 
shall apply only to tenar cies created before 
the commencement of the Act. Under 
s. 2-04) “Tanant” is defined as meaning a 
tenant ofland liable to pay rent on ‘it, 
every other person deriving title from him, 
and includes persons who continue in 
possession after the termination of the ten- 
ancy. The leading provision of the Act 
is to be found in s. 3, which provides :— 

“3, Every tenant shallon enjectment be entitled 
to be paid as compensation the value of any build- 
ing, which may have been erected by him, by any 
of his predecegsors-in-interest or by any person 
not in ccoupation atthe time of the ejectment who 
derived title from either of them, and for which 
compensation has not already bean id. A tenant 
who is entitled to compensation for the value of any 
building ghall also be paid the value of trees which 
may-have been planted by him on the land.” 

- Under s.6(1) a tenant who is entitled 
to’compensation under s, 3 and against 
whom a suit in ejectment has been 'in- 
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stituted, may apply to the Oourt for an 
order that the landlord shall be directed 
to sell the land for a price to be fixed by 
the Court. The appellants made an aps 
plication under this section. By gs. 12 it is 
provided that nothing in any contract made 
by a tenant shall take away or limit his 
rights under this Act, provided that noth= 
ing contained in the Act should affect any 
stipulations made by the tenant in writing 
registered as tothe erection of buildings, 
in so far as they related to buildings erected 
alter the date of the contract. 

Their Lordships are of opinion that the 
latter part of the definition of ‘ tenant” in 
B. 2014) refers to persons who without a 
tenancy title continue in possession after 
the termination of the tenancy, and that 
the benefit of the remaining sections in- 
cluding 8. 12, on which the appellants 
sought to rely, cannot be of avail to the 
appellants unless and until they have 
shown that the tenancy here in question 
was created before the commencement 
of the Act within the meaning of s. (3). 

The appellants maintain that the tenancy 
which terminated on September 30, 1939, 
was created by the lease of 1912, the lease 
of 1923 being merely a continuation of the 
eariier lease, and they refer to. thé verbal 
"agreement made before the expiry of the 
1912 lease in support of this argument. 
But their Lordships are clearly of opinion 
that though the physical Possession wag 
continuous, ‘the possession from October 
1, 1922, was attributable to a new tenanoy, 

which was formally embodied in the lease 
‘dated February 1, 1923, the increased rent 
thereby provided having been paid 
by them from October 1, 1922, in terms ` 
of the verbal agreement for a lease, Their 
‘Lordships, accordingly, concur in the view 
of both the Courts below, that the tenaney 
here in question was not created before 
the commencement ofthe Act, and that the 
Act does not apply. 

Their Lordships will humbly advise His 
Majesty that the appeal should be dismissed 
with costs, and that the judgments appealed 


from should be affirmed. 


‘B. Appeal dismissed. 
Solicitors of the Appellants.—Messrs. 
T..L. Wilson & Co, i 


Solicitors forthe Respondent, —Mesgrg, 


Lambert & White, 


- Respondents. 
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SIND JUDICIAL COMMIS- © 
SIONER’S COURT 
Second Appeal No. 41 of 1936 
September 14, 1938 
Davis, J, O. ano 'DyABILI, J. 
PEOPLES BANK or NORTHERN INDIA, 
LTD. (IN LiquipaTioN)—APPRLLANTS 
versus 
NANIKRAM OHARATSING AND anoTaBR 
z y — RERBPONDENTS 
' Divil Procedure Code (Act V of 1908), s. 145— 
Liability accrued before dismissal of execution ap- 
plication — Surety, if can be proceeded against— 
Contract Act (IX of 1872), s. 128—Surety—Liabiltty, 
extent of-—Surety binding himself for due appearance 
of judgment-debtor in Court on date of hearing or as 
ordered by Court — Judgment-debtor absconding— 
Surety held liable. 

There is nothing in a 145, Oivil P, O., or 
any other section to prevent the judgment- 
creditor proceeding against a surety in respect 
of a liability accrued before the execution ap- 
plication is dismissed. There is nothing in that 
section to suggest that the dismissal of the execution 
application has retrospective effect. so as to excuse 
the surety from any liability incurred before the 
dismissal, 

By a surety bond it was provided that the 
surety would secare the attendance of the 
jadgment-debtor in Courton a particular day 
and thereafter when ordered by the Qourt to ap- 
pear. The judgment-debtor appeared on some hearing 
and was informed about the next hearing date, when 
he did not appear before the Uouitso as to enable 
the Uourt to deal adequately with the execution ap- 
plication before it because the judgment-debtor ab- 
econ 


Held, that prima facte the surety was liable. 
Lalji Sahoy v. Odoya Sundert Mitra (1), distin 
guished. 

8. A. against an order of the Second 
a Judge, Hyderabad, dated April 1, 

936. i 
i Mr. Dingomal Narainsing, for the Appel- 
ants. ‘ 


Mr. Fatehchand Assudomal, for the 


Davis, J. C.—This is an appeal against 
the judgment of the Second Assistant Judge 
of Hyderabad who confirmed an order 
of the Kubordinate Judge at Hyderabad, 
dismissing the application of the appellants 
to execute against the surety of an abscond- 
ing judgment-debtor a bond into which 
this surely had entered. Both the lower 
(Oourts wére of the opinion that the appel- 
Jants could not succeed in their application 
because, tirsily, it had not been shown 
‘that there was any breach of any condition 
‘of the bond, and secondly, the execution 
‘application for which the bond was in- 
tended to secure the appearance of the 
judgment-debtor had been dismissed, and, 
therefore, as the proceedings in which this 
ond was taken and in which the judgment- 
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debtor bad to appear were ended, so was 
the surety bond and the laibility of the 
surety thereunder. Tae lower Courts relied 
on a case in Lalji Sahoy v Odoya Sunderi 
Mitra (1) which, however, was under the 
old Act, and otherwise can clearly be dis- 
tinguished from the case before us, for, 
there the application to proceed against 
the surety was made after the execution 
application was dismissed. Here the applic 
cution was made before. 

Now we think the appellants in this 
case should: succeed. So far as the bond 
is concerned; it is provided that the surety 
shall secure the atlendance of the judgmente 
debtor on December 20, 1932, and theres 
after when ordered by the Oourt to appear. 
The judgment-debtor did not appear be- 
fore the Court so as to enable the Court 
to dea] adequately with the exesution appli- 
cation before it because the judgmente 
debtor absconded. Bat the fact that the 
judgment-debtor absconds does not neces- 
sarily involve a breach of a condition of 
the bond that he should appear, if the 
bond provides, he should appear only when 
ordered by the Oourt, and if the Oourt 
has permitted him to absent himself, and 
he then absconds, the bond could not be 
enforced ugaiust the surety. 

But looking at this case a3 we see 
it, it is perfectly clear th.t when the Oourt 
adjourned the case from time to time, it 
at the same time ordered, by necessary 
implication, if not expressly, the judgment- 
debtor to appear. For instance, on Deceme 
ber 20, there is an order of the Oourt that 
“the judgment-debtor has appeared and 
has been informed of the next date.” That 
the information to the judgmext-debtor as 
to the next date was by necessary im- 
plication an order under the circumstances 
of this case to appear is clear from the 
fact that on the next hearing the judgment- 
debtor did appear even though ‘he was ill 
and had to come to Oourt in agharry. A 
similar order to the order of Desember 20, 
understood by the judgment-debtor as an 
order to him to appear, was passed on 
February 4, that is to say, the order was 
for adjournment, and by necessary implic 
catiom, à clear intimation to him that he 
should appear on March 25, the date to 
which the case was adjourned, and on 
March 25, the judgment-debtor put in an 
application through his Pleader that he 
was ill, asked that his attendance might 
be excused and put in his medical sertit- 
cate. His application that he might ba 

(l) 14 0757 i 


514. 
excused - personal attendance was granted 
but the application itself is an admission, 
he had been ordered to appear and an 
order: was passed that the hearing was 
fixed on April 1, 1933, and it was clearly 
intended by the Court to convey, and it 
is clear it was so understood by the judg- 
‘ment debtor's Advocate, that the judgment- 
debtor should appear on Aprill. He did 
not do'so and absconded, and he is now 
to be permitted, if the judgments of the 
lower Courts are allowed to stand, to take 
advantage of the fact that he did not 
appear through illness and his first default 
was excosed, to justify his second default, 
So-we have the strange argument, which 
apparently commended itself to the two 
lower Courts, that, if a judgment-debtor 
in the first instance disobeys the order to 
attend the Court, s0 no order can be given 
to him personally to attend again, he can 
thereafter abscond with impunity and take 
advantage of his own default. We do 
not think that such an argument can be 
taken seriously, nor do we think it should 
have commended itself to the two lower 
Uourte, We: think that construing tbis 
surety bond reasonably, constraing reason- 
ably the orders passed by the Oourt and the 
response of the judgment-debtor in the firat 
instance to them, it is clear in this case 
that he had been within the meaning of 
the bond ordered to appear and he dis- 
obeyed: that order. Therefore prima facie 
the surety: is liable under the terms of his 
bond. 

But then another argument was advanced 
which has commended itself to the lower 
Courts, and that is, that because the 
accused absconded and the proceedings 
against him became infruc:uous and the 
execution application was dismissed, 80 
the surety is discharged from this liability 
under.the bond, though the liability was 
incurred before the execution application 
was dismissed, and though _ before that 
execution application was dismissed, the 
appellants or jadgment-creditors had made 
an application to the Oourt dated Octo- 
ber 5 to proceed against the surety. The 
learned Judges have not found, and we 
think they would have difficulty in finding, 
a case which would support this order dis- 
missing this execution application against 
the surety of the judgment-debtor who 
has absconded and their conclusion that 
as he has absconded, and the execution 
application was dismissed on that account, 
he will free the surety fiom a liability he 
had incurred before the order of dismissal 
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of the exesution application was wrongly 
or rightly made. So far a8 we can see, 
there is nothing in 6. 45, Uivil P. O., or any 
other section to prevent the judgment- 
creditor proceeding against a surety in 
respect of a liability accrued before the 
execution application was dismissed, as ig 
the case bere, There is nothing in that 
section to suggest -that the dismissal ofthe 
execution application has retrospective effect 
so as to excuse the surety from any liability 
incurred before the dismissal. - ond 

Mr. Dingomal has argued that the surety 
bond as worded in this case relates not, 
only to this execution application, but to, 
any further execution application that 
may be made in executicn of this decree 
against the judgment-debtor, and that the 
aurety for instance must be held bound for 
howsoever long execution proceedings may’ 
be taken against this judgment-debtor, for 
a period of years. We are not at present 
prepared to accept this proposition in all 
its amplitudes and it is not at present 
necessary for us to do s>, nor is it necessary 
for us to give any decision upon ‘this’ - 
point because this is not the case we have to 
deal with, We have to deal with this parti- - 
cular application made in this particular 
proceeding upon the execution application - 
dated October 5, 1933, and to that application 
and the proceedings based directly upon it, 
we limit this decision, We think, therefore, 
that the appéal should be allowed with 
costs throughout and the case sent back 
to the’ Oourt for the execution application 
to proceed against the surety according to 
law. ie E 


D. Appeal allowed. . 


RANGOON HIGH COURT 
Civil Revision No. 327 of 1938 
January 31, 1939 
Mya Bu AND Mossty, JJ. 

RAM OUDH—Aprpiioant 
versus - 
GOVERNMENT or BURMA 

Civil Procedure Code (Act V of 1908), è 115— 
Revision on ground that evidence is being or will be 
rejected by lower Court, if maintainable—Mere error 
of law, hei ground for revision, 

High Oourt wall not entertain an application for 
revision on the ground that evidence is being or 
will be rejected by the trial Court. An interlocutory 
order may decide a case and may be subject to 
revision if it does irreparable damage toa arty, 
but that cannot be said in the case of rejection o 
evidence. It is open to the party to question the 
decision in appeal which is the proper time at 
which the error, if any, should be remedied, 
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A mere error of lawon a question which the 
Court has jurisdiction to decide will not in itself be 
a giound for interference in revision. 

O. R. from an order of the Assistant District 
Court, Meiktila, in O R. No. 5 of 1938, 

Mr. K.C, Bose, for the Applicant 

Mr. U Thin Maung, Advocate-General, 
for the Crown, 

Mosely, J.—This is an application 
under ^s. 115, Oivil P. O., for revision of a 
decjsion ofthe learned Additional District 
Judge of Meiktila on a preliminary issue 
in a suit. The issue wasin substance as 
follows: 

“Whether the terms of tenancy as embodied in 
the: deed of lease can inlaw be aubject to a condi- 
tion precedent that in reality the lease will be for ten 
years at atime and not fora period of five years as 
inserted in the deed of lease ? 


The learned Additional District Judge 
said that no question of a condition prece- 
dent arose but that the oral agreement 
sought to be proved was not a matter on 
which the document was silent or incon- 
sistent with its terms and could not be 
included under proviso (2). A preliminary 
objection by the learned Advocate- General 
is that this application for revision will not 
lie. I donot think that this Oourt or any 
other High Court has ever entertained an 
application for revision on the ground that 
evidence is being or will be rejected by the 
trial Oouri. A decisicn is quoted by the 
learned Advocate-General which is in exact 
point, Isa Adam v. Bat Mariam (1). No 
doubt an interlocutory order may decide a 
case and may be subject to revision if it 
does irreparable damage to a party, but that 
cannot be said in the case of rejection of 
evidence. It is open to the party to 
question the decision in appeal which is 
the proper time at which the error, if any, 
should be remedied. It cannot be said here 
either that the trial Court has not applied 
itself tothe matter. . A mere error of law 
on a question which the Court has jurisdic- 
tion to decide will not in itself be a 
ground for interference in revision. It is 
said for the petitioner that the plsintiff's 
Case was really based on fraud and that 
if an issue were framed on fraud, this 
evidence will be admissible. That may 
or may not beso, butit is not a matter 
before this Court and it is not a matter 
decided by the trial Court. This applica- 
tion in revision must, therefore, be dismis- 
sed with coste—Advccate’s fees, three gold 
mohurs. : 

Mya Bu, J.—I agree. 

Application dismissed, 


D. 
(1) 29 Bom. L R 804 ol Ina. Oas, 885; A I R 1927 
Bom, 664, ' ' 
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PRIVY COUNCIL 
Appeal from the Calcutta High Oourt 
November 10, 1939 
Logp THANKERTON, Sik Gsaogup RANKIN 
AND SIR PAILIP MACDONSLL 
SUNIL KUMAR KERR—APPRLLANT 
versus 
SISIR KUMAR KERR AND 0THERS— 
RESPONDENTS 

Privy Counctl—Practice—Question of fact not put 
in issue in lower Courts — Board not satisfied that 
evidence already taken establishes that facts if fully 
investigated would have supported plea — Such plea 
cannot be entertained by Board — Succession Act 
(XXXIX of 1025), 3. 307 — Parties dealing with exe- 
cutors, tf have duty to enquire into facis outside twill— 
Mortgage executed by executors held gave title to 
mortgagees — Held on construction of will that no 
restriction was imposed on statutory power of disposal 
of executor. 

The question of assent by the executors at the 
time ofthe mortgage of the property, regarding the 
trust of the mortgaged property isa question of fact, 
and when this question had not been put in issue or 
maintained in the Oourts below and their Lordships 
are not satisfied that the evidence already taken 
establishes beyond doubt that the facts, if fully in- 
vestigated, would have supported the ples, they cannot 
in accordance with the practice of the Board, enter- 
tain this plea at such a late stage. Connecticut Fire 
Insurance Company v. Kavanagh (1), referred 
to 


Much of the usefulness of the statutory power con- 
forred by s. 307, Succession Act, on executors in India 
would be nullified, if a duty to enquire into facts out- 
side the will as they existed immediately prior to the 
teatatora’ death was imposed on parties dealing with 
executors, 

A testator who was the owner ofa printing, pub- 
lishing and book-selling business which he had started 
and carried on, died leaving a will whereby he had 
appointed two of his sons executors and directed 
them to carry on the businesa among other things, 
The property contained among other properties some 
immovable property used as the family dwelling 
house and for printing press. The executors sub- 
sequently executed a mortgage of these properties. 
The mortgage deed madea reference to the will and 
the authority given to the executors to carry on the 
business and stated that the amount was required to 
fulfil the contract made with the Govt. for the ex- 
culsive licence to publish certain Govt. publica- 
tions :- i 

Held, on construction of the will that the will did 
mot impose any restriotion on the statutory power of 
disposal. 

Held, further that it was necessary to assume, that, 
in a question between the executors and the benefi- 
ciaries, the executors were not entitled to use the 
immovable properties for the purposes of the busi 
ness. But the mortgagees had no duty to enquire 
into facts outside the willas they existed imme- 
diately prior to the testator's death and they, there- 
fore, got good title from the executors. 


Messrs. L. P. E. Pugh, K. C. and S. P 
Khambatta, for the Appellant. 


Sir Herbert Cunliffe, K. CO. and Mr. 
J.M. Pringle, for the Respondenta, 


Lord Thankerton.—The only questidn 
in this appeal is whether two mortgageg 
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executed by the executors of Thakur Das 
Kerr are binding on the estate of Thakur 
Das Kerr and on the properties which are 
the subject of the mortgages. The issue 
arises in a suit filed by the appellant and 
respondents Nos, land 2 of August 31, 
1929, for construction of the will of Thakur 
Das Kerr and for certain declarations, 
including 2 declaration that the said mcrt- 
gages are invalid, inoperative and nullities 
aa do notin any way biod the estate of 
the testator, Respondents Nos, 5 and 6 
who alone appear in the appeal, are the 
representatives of the mortgagee under 
the first of the lwo mortgages. Tnis appeal 
‘is against the judgment and decree of tke 
High Oourt of Judicature at Fort William 
in Bengal, in its appellate jurisdiction, 
dated December 7, 1934, whic as regards 
the declaration in question, affirmed the 
judgment ofthe said High Oourt in ils 
ordinary origins] civil jurisdiction, made 
by Ameer Ali, J. anddated January 18, 
1952, which dismissed the suitas regards 
the said declaration. | 

The testator died on Oclober 5, 1919, 
leaving a will dated December 16, 1917, 
aud a codicil] dated April 36, 1919, the 
Jatter of which isnot material. He wag 
survived by a widow, four sons and three 
grandsons. Reepondents Nos.3 and 4 are 
two of the songs, and are the executors of 
the will. The three grandsons are sonsof 
respondent No.4 and are the appellant 
and respondents Nos, L and 2. : 

At the time of his death, the testator 
was the owner of a printing, publishing 
and book-selling business which he had 
started and carried on successfully under 
the. name of R. Oambray & Oo, for 
about 25 years. In addition to a share 
jo ancestral property in his village of 
‘Nalkorah, he died possessed of zamindari_ 
property outside Calcutta in Baraset and 
Bashirat Sub-Divisions, house property in 
Oalcatta, Govt., Promissory Notes, War 
‘Stock, and shares in railways, banks and 
various companies, all of which he had 
acquired out of -the profits of the busi- 
‘ness. | 

‘The house property in Oalcutta consisted 
-of, : 
--(a) Nos, 11-A and 11-1 Halder Lane; 
which were used as the family dwelling 
house, and in which the printing was done 
until 1915. nak i 
` (b) No, 3 Halder Lane, to which the 
printing press was transferred when it 
was acquired in 1915, 

(c) Nos. 6 and 6 Halder Lane, which 
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were acquired in 1913 and 1911, respectivee 
ly, and which were let, oh a 

The main business was carried on in 
hired premises in Hastings Street, with a 
branch in Oollege Square. 

The material provisions of the will are 
as follows: 

“(2) I appoint my sons Dhirendra Ohandra Kerr 
and Narendra Ohandra Kerr to be the executors 
of this my will with full authority to oarry on 
the printing, publishing and book-selling business 
now carried on by me under the name and style of. 
R. Uambracy & Oo. i 

(7) I will and direct that my sons with their’ 
respective families (if any) sball be entitled to 
reside in my said house at Bowbazar and at the 
ancestral house at Nalkorah in such manner as 
they may choose and to be maintained out of the: 
income of my estate in themanner prevalent in. my: 
lifetime.. lfanyof my sonsor their widows do not- 
reside in either of my ‘said houses, he.or she will; 
not be entitled to maimtenance out of my estate, 

(8) I willand direct thatmy said sons Dhirendra 


“Ohandra Kerr and Narendra Ohandra Kerr shall 


receive a monthly sum or allowance ot Rs. 52 and 
50, respectively, as remuneration for looking after 
themanagement of my estate. 

(10) 1 further will and direct thatmy executors 
shall be authorised in their absolute discretion 
to employ mysons Satyendra Ohandra Kerr and 
Sailendra Ohandra Kerr inthe management of my 
estate and give each of them while so employed a 
salary or allowance of Ks, 15 rising to Ks. 30 a 
month according to ability. My said son Sriman 
Satyendra will not be entitled to any allowance 
if he refuses tobe employed as aforesuid, My 
youngest son Sriman Sailendra besides the allowance 
provided herein being further entitled to a sum of 
Rs. 1,000 towards his marriage. ` 

(15) I further declare ıt to be my express will and 
intention that after paying the annuities and meeting 
the expenses hereby directed as aforesaid, the residue 
of the income of my estate shall be investedin Govt. 
Promissory Notes or in purchasing prodtable property 
in the vicinity of my said Bowbazar house or of my 
said ancestral house at Nalkorah and the said 
Govt. Promissory Notes orthe property as the case 
may be shall form a part of my estate. 

(16) I further declare it to be my express will and 
intention thatthe monthly sum or salary hereby 
directed to be paid to mysons shall on their ‘res- 
pective deaths be payable to their respactive male 
descendants then alive in equal shares if more than 


one, 

(18) I lastly give devise and bequeath the rest 
and residus of my estate in equal shares to the male 
descendants of my sons living atthe death of my 
last surviving son, those in whose descent from me a 
living ancestor shall intervene being excluded by 
the others,” 


The will was duly proved, and respon- 
dents Nos,3 and 4, as executors, took 
possession of the estate and carried on the 
business, è 


On April 11, 1927, respondents Nos. 3 and 
4, a8 executors, executed a mortgage in 
favour of Sreemutiy Indira Ghosh, whom 
respondents Nos. 5and 6 now represent, 
of tne five properties in Halder Lane, to 
secure a sum of Rs. 65,000 withinterest at 


1940 © 


9 per cent. The mortgage, after a -refer- 
ence tothe will, contained the following 
recital : — 

““Whereas by the said will the testator authorised 
the said mortgagora to carry on the printing, pub- 


lishing and book-selling business carried on by the ` 


testator in his lifetime under the name and style of 
F. Oambray & Oo, in Oalcutta and elsewhere, and 
whereds"the said mortgagors are about to enter into 
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contracts with the Governments of three Presiden- - 


cies, namely, Bombay, Madras and Allahabad, and 
. algo Local Govt. for the exclusive licence to publish 
and issue verbatım reprint of the Indian Law 
Repotts from the year 1921 to 1925 and whereas to 
fultl the said contracts themortgagora are in need 
of Ra. 65,000,” 

On September 3, 192/, the executors exe- 
cated a first mortgage of the gdodwill 
and connection of R. Oambray & Uo, and 
the book debts outstanding and the stock 
in trade thereof and a second mortgage 
of the Halder Lane proparties in favour 
of respondent No,7, to secure a sum of 
Rs. 7,900 with interest at 10 per cent, 
This mortgage contained recitals similar 
to those in tre first mortgags. 

ln fact, the printing and publishing of 
the reprints were carried out at a new 
branch at Madras, mainly owing to the 
cheaper cost ot printing in Madras. 


Both the Oourts below have decided, on. 


the terms of the willand the evidence, that 
these immovable properties were Bo con- 
nected with the business by the testator 
that the executors were entitled. to mort- 


age them for the purposes of the business, , 


tis truethat Ameer Ah, J. lays stress 
rather on the terms of the will but toe 
Appellate Oourt clearly relied on the 
evidence as to 
treatment of nis estate. Jack, J., in waose 
judgment Lort-Williams, J. concurred, 
gaid :— 

“In this oase the evidence shows that the testator 


` nob sutisfied that 
‘taken establishes beyond doubt that the 
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mortgagees got a good title, bul that, in a 
question with the beneficiaries, the execu> 
tors were entitled to mortgage the proe ' 
parties. i ; 
At the hearing before the Board, the ape 
pellant pùt forward a contention to the 
effect that, at the date of the mortgage, the 
executors had assented to ‘the trusts ‘as 
regards both the business and the im- 
movable -properies, which had thereby 
become vested in them as trustees, and that, 
accordingly. the powers conferred on exe- 
cutors by s. 307 of the Succession Act, 
1925, were no longer available to them, 
Whether this consequence would result 
from assent need not here be determined. 
The question of assent, in such circumstan- | 
ces, is & question of fact, and this question’ 
had not been put in issue or maintained ' 
inthe Courts below their Lordships are : 
the evidence already 


facts; if fully investigated, would have ' 
supported the plea, and therefore, in ace ' 
cordance with the practice of this Board 
they ate unable to entertain this plea at 
this late stuge. Connecticut Fire Insurance ` 
Company v. Kavanagh (1). 1t follows that ° 
when they granted these mortgages, the 
executors, in a question between tne estate 

and the mortgagees, must be taken to have ` 


: had the powers conferred by s. 307 of the 


the testator’s practice in . 


pooled all his liquid funds together and mixed - 


upthe accoants ot his property with those of his 
business, taking.the expenses connected with both 
from the common fund. Itis trae that though he 
mortgaged promissory notes for the purposes of the 
business, he never moitgaged his immovable pro- 
pertiesfor that purpose. Except his ancestial pro- 
perties,the remainder of his 
including those in Oalcutta,-had been pur- 
chased from the profits of the business, and in one 
of the houses a printing press had been established, 
It wadmitted that had funds been required for 
the ‘protection of his house proporties in anem- 
ergency, the executors would have been entitled to 
take them fromthe business, The ‘beneficiaries of 


house properties , 


both the busmess and the house properties were the ` 


same and the executors were appointed mansgers 
of both. In these circumstances, it is difficult to say 
that the Oalcutta house properties could be regarded 
as quite unconnected with the business so as not 
to be available in order to raise funds for the busi- 
peas when required,” - : 
Theso decisions settled not only that she 


185-73 & 74 


t 


1 


Succession Act,-and only two questions 
arise for consideration, Firstly, having. 
regard to s. 307 (2) (i), was apy restriction - 
on the statutory power imposed by the will.’ 
in this cage, and, secondly, had the morte . 
gagees constructive notice of any defect in 
the proposed exercise of the power, 80 as 
to put them in bad faith ? 

On the first point, their Lordships are 
unable to find in the will any restriction 
imposed on the, statutory power of dis- 
posal. On the second point, it is necessary 
to assume, contrary to the judgments below 
that, ina question between the executors 
and the beneficiaries, the executors were not 
entitled to use the immmovable properties 
for the .purposes of the business. If so, 
did the mortgageea know, or were they 
so put on their enquiry that constractive 
knowledge must be imputed to them, that 
the executors were not so entitled ? © 

Thereis no evidence that the mortgagees 
knew anything outside the terms of the will 
and the recital: in the morsgage. These | 
told them nothing as to the starting of a 
new branch at Madras, and nothing as to 

(1) (1882) A O 473 at p 481; 61L J P 0 50; 67 LT 
508; 675 P22, 
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the testatcr’s practice, at-the time of his 
death, with regard to tréating the proper- 
ties ss connected with the business, In- 
deed, the will suggests that they are to be 
managed as one unit for. the benefit of 
onb set of .beneficiaries, “But, the question 
must be whether the proposed lenders had 
a duty to -enquire into facts outside the 
will as they existed immiédiately prior to 
the teatator’s death. Their Lordships are 
unable to hold that the. mortgagees .had 
any such duty, snd the nature of the 
enquiry held in the present case and the 
decisions below, show how impracticable it 
would be for any such enquity to te made 
by an intending lender. In their Lord- 
ships’ opinion, much of the usefulness of 
the statutory power conferred by s. 307 on 
executors in India would be nullified, ‘if 
such a duty of enquiry was imposed on 
parties dealing with executors. 

Their Lordships are thérefore of opinion 
that the mortgagees got a good title from 
the executors and it becomes unnecessary 
to consider whether tke ground of decision 
of the Oourts below was justified, but their 
Lordships are not to be taken as indicating 
any contrary opinion. ; 

Their Lordships will humbly advise His 
Males that the appeal should be dismissed 
with costs and thatthe judgments appealed 
from should be affirmed.’ . ere” 


8. dy Appeal dismissed, 


Solicitors for the Appellant.—Mesers. 
W. W. Young Sons & Ward. 

Solicitors for the Respondents.—Mesgsrs. 
A.J. Hunter d Co. : 
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“ MADRAS HIGH COURT 
Letters Patent Appeal No, 113 of 1936 
January 18, 1939 
LHAOH, O, J. AND WADSWORTH, J, 
A. VEERAN KUTTI—Dargnpant— 
APPALLANT 


versus 
+ P, P. KOYA KUTTI AND ornars-- 


B RESPONDBNTS 
Limitation Act (IX of 1208), Sch. I, Art. 162 (2) 
—Mortgage yuit—Preliminary decree passed—Appeal 
therefrom—Proceedings of lower Court not stayed 
and final decree passed—Preliminary decree confirm- 
ed—Limitation for execution—Starting pil se b 
application for final decree, necessity of. 
he fact that an appeal is preferred against the 
preliminary decree in a mortgage suit does not 
revent the Court from passing the final decree. 
here no order staying proceedings pending the 
appeal ia obtained, it is the duty of the trial Court 
to proceed to pass the final decree, That decree 


í 


_ appellant appealed to 
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remains binding and in full force until set Andes 


Where ‘the Court. passes the final decree and ‘the 


preliminary decree is confirmed on appeal, thé limi- - 


tation for an application for execution ‘of the final 
decree runs not from the date - of the final 
desrea but from the date of decree,, of 
the Appellate Ovurt in appeal from | the 
preliminary decree. 181 Ind, Oas. 491 (3), relied 
on, : ) Se 

The decres-holder can execute the final decree 
without obtaining a fresh final decree after the 
decision of the appeal against the 


(5), distinguished. : 


preliminary , 
decree, 42 Ind Oas, 93 (4) and 98 Ind, Oas, 499 , 


L. P, A. against the judgment of Mr. 


Justice Venkataramana Rao, Repcrted in 
171 Ind. Oas. “£0. i D 

Mr. K. Kuttikiishna Menon, for the 
Appellant. 9 kh: 


Mr, E. P, Krishna Menon, for the Responp 
dents. wigs 


Leach, C. J—The appellant was the 
defendant in a suit on a mortgage filed in 
the Court of the District Munsif of Parapa- 
nangadi. A preliminary decree was passed 
against him on July 21, 1925, and “he 
preferred an appeal. No stay of the pro- 
ceedings in the trial Oourt was obtained 


pending the hearing of this appeal and on’ 


November 9, 1925, the District Munsif 
passed a final decree for sale. The appeal 
against the preliminary decree was dis- 


| missed ‘on March 16,1927. On March 15, 


1930, the decree-holder respondents applied 
for the execution of the final decree. 


Objection was taken by the appellant on the ` 


ground that 
was barred by the law of limitation, as “ib 
had been filed more than three years after 
the passing of the final decree, The District 
Munsif rejected this contention, but dismiss- 
ed the application because defendant No, 2 


had died and his legal representatives had - 


not been brought on the record.” The 


Judge against the order dismissing ‘the 
application and the 
sent the case back to the District Munsif 


the application for execution - 


the Subordinate ` 


Subordinate ‘Judge - 


for re-consideration. - The District Mungit ` 


maintained the opinion that the application 
was within time; but as the ‘legal represen- 


tatives of defendant No. 2 had still'not ’ 


been brought on the record, he again 
dismissed tue petition. The appellant filed 


an appeal against this -order and. the 
held that the’ 
tLe law. of 


Subordinate Judge 
application was barred by 
limitation. ‘Lhe deciee:hclder appealed to 
this Court and Venkataramana Rao, J. 
allowed the appeal, agreeing with the view 
of the District Munsif that the application 
for execution was in time. A {further point 


19410 - 
‘was taken before the learned Judge, namely 
that the decree-holders were not entitled to 
execute the final decree obtained by them 
on November 9, 1925, and should have 
obtained a fresh final deoree after the 
decisicn of the appeal against the’ preli- 
minary decree. Tne learned Judge also 
decided this question against the present 
appellant. 


“When the appeal was before Venkata- 
ramana Rao, J., there was a conflict between 
a decision of this Court and a Bench 
decision of the Patna High Court. In 
Ahmed Kutty v. Kottakkat Kuttu (1) 
Madhavan Nair, J. held that where during 
the pendency ot an appeal from a preli- 
minary decree in a partition suit, the 
trial Uourt passes a fiual decree in the suit 
and there is no appeal, the period of jimi- 
tation for execution of the final decree runs 
from the date of the final decree and not 
from the date of tbe decree of the Appellate 
Court in the appeal from the preliminary 
decree. In Somar Singh v. Deonanda 
Prasad Singh (2) the Patna High Oourt 
took the opposite view and Venkataramana 
Rao, J. accepted the Patna decision. I: is 
not, however, necessary for us to consider 
waoether he was right in so doing because 
the question has since been decided by a 
Bench of this Court consisting of King and 
Krishnaswami Ayyangar, JJ. in Srirama- 
chandra Rat v. Chintamanibhatla’ Ven» 
kateswara Rao (3) where it was held 
that the period of limitation ran from the 
date of the appellate decree. {n this case, 
there was an application toset aside an 
ex parte decree but this was dismissed. 
Against the order of dismissal the defen- 
dants appealed to the High Court which 
allowed tne appeal, extending its benefits 
to the defendants who had not appealed on 
condition that they deposited the decree 
amount within three months, The deposit 
was no made and the ea parte decree 
therefore stood as against the aefendants 
who had not appealed. [he decree-holder 
filed his application more than five years 
after tne date of the ex parte decreas. It 
was held thatit was in time because limi- 
tation ran from the date of the appellate 
decree. ‘Lhis decision governs this case and 


- (1) 56 M458; 148 Ind, Oas. 58; A IR 1983 Mad, 
$15: 64 M LJ 25l; (1933) M W N33, 37 L W 180; 6 
RM 436, 

(3) 6 Pat, 780; 103 Ind, Oas. 811; A I R 1997 Pat, 
215; 8 PL T 379, 

3) (1938) 3 ML J 1048; 181 Ind. Oas. 491; AIR 
1989 Mad, 157; I'L R (1930) Mad. 252; 48 L’ W 751; 
(1938) M W N 1155; 11 R M 817, 
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the question must, therefore, be decided 
against the appellant. 

With regard to the second contention, 
namely, that there can be no execution 
pıoceedinga until & second final decree has 
been obtained, it falls to be observed 
that this objection was not taken in the 
Court of the District Munsif or in the 
Court of the Subordinate Judge, and as 
Venkataramana Rao, J. has pointed out, 
if the objection had been taken, it would 
have been open to the District Munsif to 
treat the application for execution as an 
application for a final decree and pass a 
final decree if it was necessary. Although 
it was not necessary in these circumstances 
for the learned Judge to decide the question, 
he did so and came tothe conclusion that 
a fresh application for a final decree or 
amendment of the original decree was not 
necessary. With this conclusion we are in 
entire agreement, No authority hus been 
quoted to the contrary. > The learned 
Advocate for the appellant has relied on 
certain observations of Banerji, J: and of 
Tudball, J. in Gajadhar Singh v. Kishen 
Jivan Lal (4) approved of by their Lorde 
ships of the Privy Council in Jowad 
Hussain v. Gendan Singh (9) Banerji, J. 
said : A ` 

“Tt seems to me that this rule—4. e. the rule 
regulating application for final decree in mortgage 
actions—contemplates the passing of. only one final 
decree in’a suit for sale upon mortgage. The 
essential condition to the making of a final decree 
18 the existence of a preliminary decree which has 
become conclusive between the parties. When an 
appeal has been preferred, it is the decree of. the 
Appellate Court which ig the final decree in the 


cause, M 
. Tudball, J. said: - 


“When the Munsıf passed the decree, ib was open 
to the plaintiff or the defendant to accept that 
decree or to appeal. If an appeal is preferred, the 
final decree is the decree of the Appellate Court of 
final jurisdiction, When that decree is passed, it 
is that decree and only that which can be. made 
final in the cause between the parties.” $ 

The question now under consideration 


“was not under consideration in those cases, 


The fact that an appeal was preferred 
against the preliminary decree did not 
prevent the Court from passing the final 
decree, As I have pointed out, no order 


‘staying proceedings was obtained and it 
was the duty of the trial Court to proceed 


to pass the finul decree. That decree 
~ (4) 39 A 641; 43 Ind. Oas. 93; AIR 1917 All, 163; 


-15A Lid 784 (8B). 


15) 6 Pat. 24; Y8 Ind, Oas, 499; A I R 1928 P O 
93; 53 1 A 197; 24 A L J165; Q9% M W N 
591; 44O0L J 63; 3 OWN 690; 24 L W 397P L 
T B15; 31 OW N 58; 51 M LJ 181, 28-Bom. L R 1395 
(PU). . ae: 
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remains binding and in full force until 
tel aside, The preliminary decree was 
cdnfirmed on appeal und therefore did not 
afiect the validity of the final decree which 
had been passed, lcr the reasors indicated, 
the appeal will be dismissed with cosis, 

NSD. Appeal dismissed. 


Bacio 


’ NAGPUR HIGH COURT 
n Letters Patent Appeal No. 10 of 1937 
. March 16, 1939 | 
Stonrg, O, J. AND Bosm, J. 
TRIMPAK AND (THERS— DEPEN DANTS— 
APPELLANTS 
oe o tersus. 
Musammat BHAGU BAI—Puaintizr— 
b RESPONDENT 

‘Hindu Law—Widow — Masntenance — Members 
agreeing to pay maintenance at certain rate—Raie, 
when subject to trariation according to family 
fortunes—Meihod of obtaining vartatton—Deed of 
such agreement, construction of—Decree awarding 
maintenance—Practice of Courtse—Manayer’s power 
to enter in agreement regarding granting of marnm- 
tenance—Past and future maintenance—Uecree— 
Variation— Practice. - A ` 

Under the Hindu Law the widow's right to main- 
tenance is dependent upon the family tortunes and 
‘go js liable to fluctuation both up and down in 
sympathy with them; and the parties concerned can 
contract themselyes out of this and undertake to 
spay and ieceive a fixed and unvariable sum irres- 
pective of the state of the family's finance at any 

-given time. But they must say so in express terms, 

hen they agree to a certain rate, and say nothing 
more, they are, merely reaching agreement on one 
question,’ namely the fair rate applicable to a given 
set of circumstances. They du not usually mean 
to abrogate the rest.of the law .which states that 
that rate shall-be liable to variation if and when 
circumstances alter, and indeed, to cease altogether 
under certain conditions. An umplied term has to 
“be read into the contract that the agreement 18 
subject to the usual incidents.of Hindu Law and 
16 to be read along with ıt and interpieted in that 
light. , Variation is permissible only when the oir- 
„cumstances have altered to such an extent as to 
justify a variation of the figures agreed upon and 
they are altered before the accrual of the cause of 
action for maintenance, The only method of obtain= 
ing relief would be by showing that the agreement 
has ceased to subsist, or-that the circumatdzces 
which, according to ita implied meaning, will justify 
& variation, have come into play. $ 

‘[Oase-law referred to.] 

Lhe right to alter or rescind rate of maintenance 
fixed for payment toa widow does notrest ın the 
hands ee eater one side or the other but depends 
upon circumstances which appl to 
both. [p. 584, col. 2.) EE nanan 

A deed whereby it is agreed to pay maintenance 
to a Hindu widow must be constiued im the light 
of the surrounding circumstances snd with reśter- 
‘ence to the practice and usage ın these matters.: to 
do otherwise would result in an unjust conclu- 
sion. [p. 582, col 1.] 

In decrees where maintenance ie awarded, Courts 
should insert words which would euuble them on 
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application to set aside or modify their orders - ab 
circumstances might require, and in euch cases; the 
remedy would be the more appropriate one by ap- 
plication under the leave 1eserved Gopika Bat Y. 
Dattatraya (14), relied on, (p.584,col 2J. > 1v 

The manager of a joint Hindu family has the 
right to settle maintenance claims, When he does 
so, he acts on behalf of the family as a whole; so 
it is bound by his action. E 

Ordinarıly the questions regarding the payment 
of past and future maintenance would be separate 
and independent and so in the absenceof an express 
statement to the contrary, 1t muat be assumed that 
they wee treated separately. aoa 

Obiter.—lf a decree directs the doing ofa certsin 
thing, then thatthing must be done unless and until 
the decree is altered or provides on the face of it 
for the limits of its own existence, It is not like 
a contract which can be varied by common consent 
and in which the law, recognizing the unwilling- 
ness of the average person to put into whiting 
clauses which are too obvious to his mind to re- 
quire mention, takes into consideration the suiround- 
ing circumstances, No such laxness can ordinarily 
be imputed to Judges. Their decrees can only ‘be 
varied or altered by the Court itself and only in 
a particular way. ` 


L, P. A. from the appellate decree of the 
Higo Court of Judicature at Nagpur (Single 
Bench) Mr. Justice R. E, Pollock, dated 
March 22, 1937 in Misc. Appeal No. 12-B 
of 1935, reversing the decree of the Oourt 
of the Additional District Judge, Yeotmal, 
dated December 21, 1934, l = 


Mr. K. B. Tare with Mr. G., s. Brahinavale 
shas, for the Appellants. os PF 
- Mr, M. R. Bobde, for the Respondent. >, 


` Judgment.—The plaintiff is a Hindi 
widow who is suing the members of’ Ler 
late husband's family for maintenance. The 
claim is founded on a deed, Ex, P-1, dated 
June 4, 1925, which was executed- by 
Bapuji, the ‘plaintiff's father-in-law -who 
is now dead. - The suit is agdinst his sons, 
The following genedlogical tree will show 
the relationship between the parties, `$" 





BAPUJI Dian 

I me Jes 

Damuji ` Waman, Laxman, - Sheshrao, 

W.-Bhagubai defendant defendant defendant 
(plaintiff. No, 1 No, 8. No. 3. 

(who died ee 

pending ; 

suit.) : 

| s oR 

ere . Substituted after their ` Wasant. ` 

father's death. 


The deed, in so far as ib is relevant for 
the purposes of this case, is in the following 
terms, 

“I promise to give you Rs. 210 annually- for your 
maintenance, I shall give you the above-mentioned 
1upees every year on the Arab of April, According 


r 


1840 : 


to that desd your first year of maintenance begins 
from the date—April 1, 19025. I promise’ to give you, 
your maintenance every year in advance that is as 
soon as the new year begins. I have already promised 
to give you Re. 250 forthe first year of your main- 
tenance that is for the year 1925-28 before the 
Tegistering officer. I shall give you Rs, 950 on the 
date—April 1, 1926, for your second year of main- 
tenance, that is for the year 1936-27, Thus in this 
way I shall give you Rs, 250 every year for yonr 
maintenance until you are alive. I have got t 

sons at present. There has been no partition 
between them and myself. We are all one family. 
My eldest gon died while we were a joint family At 
preBent I am the karta of the family. I shall give 
you your maintenance amount as I have agreed till 
my‘life: But after my death all my sons must also 
givə you Rs. 250 for, your maintenance once every 


ar as I have agreed. By this deed all my sons are- 


und fo maintain you. A mutual onderstanding 
between you and me has bcen concluded for your 

t maintenance. I do not owe anything to you 
or your past maintenance,” 


It will be observed that the deed has 
three marked features, : The Grst is that the 
maintenance is payablein advance: accorde 
ingly the suit which was filed on'Novem- 
ber 16, 1933, isin the main for the Rs. 250 
due on April 1, 1933, for the year 1933-34. 
There is also a small claim for Rs. 2-8-0 on 
account of the previous year, the contention 
being that the amount paid for that year 
fell short of the Rs, 250 due by this sum 
of Rs. 280. Tze balance of Rs 60 is for 
the interest which the plaintiff says she has 
made herself liable for on a loan which 
she was forced.to borrow owing to the 
defendants’ omission to pay the. Rs, 250 
for which this suit has been brought. i 

“The second outstanding feature of the 
deed is that Bapuji, though acting as karta 
of the family and though settling a main- 
tenance allowance which under the Hindu 
Law would normally vary according to the 
fortunes of the family, has nevertheless 
contracted on behalf of his song as well 
as himself, that: the plaintiff will be paid 
Rs. 250 a year for the period of her life. 

The defendants contend that this contract 
must be construed in:the . light of the 
surrounding circumstances and that there 
must be read into it an implied clause 
which makes the undertaking to pay- 
Ra, 250 a year subject“to variation in the 
family fortunes... i 

They also urge that Bapuji had no power 
to bind them contractgally except to the 
extent that the manager of a joint Hindu 
family can bind the other members: that an 
undertaking of this sort (if there is no 
implied term as above), which takes no 
account of possible fluctuations in the 
family fortunes,‘ia on the-face of it impra- 
dent, and therefore the family is not bound 
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to honour it when its fortunes. decline, as 
thay have at the present juncture. = 

The third feature is that the agreemént 
settles not only the amounts payable in the 
future but also all claims in respect of 
arrears. The plaintif’s contention is that 
she gave up her right to a lump sum in 
respect of arreara, which she says were 
then due, on condition that she would be 
paid a steady and unvarying allowance of 
Rs. 250 a year irrespective of fluctuations 
in the family fortunes. The argument 
against this is that the clause dealing with 
arrears has nothing to do with the rest of 
the agreement. “It merely states that the 
parties have oome toa mutual understand- 
ing about the matter and agree that nothing 
is now due. Tnis forms no part of the 
consideration for the remainder of the 
agreement and merely recites a settled 
fact. Te 

The defendants admit that the agreement 
was executed by their father, and admit the 
plaintiff's right to maintenance, but they 
contend that sincé that agreement was 
executed, there -has been a sharp decline 
in the family income and that therefore the 
amount fixed In the agreement must now 
be reduced. The plaintiff replies that thera 
can be no reduction and relies on the tering 
of her bond. 


The first Court upheld the plaintiff's con» 
tention and decreed her claim, though on 
agreement (which aleo gave the defendants 
liberty to appeal) instalments were allowed. 
The lower Appellate Court agreed with the 
defendants. In second appeal the learned 
Judge, from whose decision the appeal has 
been filed, agreed with the first Gourt and - 
so allowed the appeal and. restored the 
original decree. The defendants appeal 
again. : h 
"Two things are, we think, beyond doubt. 
Firat, that under the Hindu Law the 
widow's right to maintenance is dependent 
upon the family fortunes and so is liable 
to fluctuation both up and down in sympathy 
with them; and second, that the parties 
concerned can contract themselves out of 
this and undertake to pay and receive a 
fixed and: unvariable sum irrespective of 
the state of the family’s finance at a 
given time ; that is to say, as Pollock, J. 
has put it, they can contract themselves 
out, of the realm of status and enter the 
domain of contract and can agree to regulate 
their rélations henceforth according to the 
terms of an agreement. The first thing, 
therefore, to look to is the deed and ‘that ig 


-` According to him, “the deed is plain. 


o 


what the learned Judge whose decision we 

are now considering has done. 

It 
says that the plaintiff ia to he paid Rs, 250 
for her life and-is to be paid not only by 
the father Bapuji but also by his Bong after 

‘shia déath. It does. not make this pay- 

x ment subject to fluctuations and does 
nct say that the -figure is liable to variation 
on the happening of a given event: Theres 

. fore, the learned Judge holds, full effect 

~ must be given to these terms. 

-` There can be no doubt that that is what 
the. deed actually ‘says and bad there 

“been no complications, we would have had 

„no hesitation in agreeing with that view, 

-But we feél that the matter is not as 
‘simple as that. The deed must be cone 
strued in the light of the surrounding 

: circumstances and with reference to the 

-practice and usage in these matters: to do 

- otherwise would result in an unjust con» 
clusion. 

..The right, and in fact the duty to do 60 

-4s conferred by the fifth proviso los, 92 
of the Evi..Act. -The reason for allowe 
ing an exception of this kind ig given 
by Lord Campbell in Humfrey v. Dale 

1). His remarks with the necessary modi« 
cation are apposite here. He says :— 


“Merchants and traders, with a multiplicity cf 
transactions pressing on them, and moving in a 


-narrow circle, ond meeting each other daily desire. 


to write little, and leave unwritten what they take 
for granted in every contract. In spite of the 
. lamentations of Judges, they will continue to do so; 
and in a vast majority of cases, of which Courts of 
law hear aera | they do so' without loss or in- 
convenience; and, upon the whole, they find this 
mode of dealing advantageous even atthe risk of 
occasional litigation. It is the business of Courts 
‚reasonably eo to shape their rules of evidence as to 
.make them suitable to the habits of mankind, and 
such‘as are not likely to exclude the actual facte 
of the dealings between parties when they are to 
determine‘ on the controversies which grow out of 
them, It cannot be doubted, in the present case, 
that in fact this contract was made with the usage 
understood tobe a term in-it; to exclude the usage 


is. to exclude a material term of the contract, and. 


must lead to an unjust decision.” 
. If.we migut paraphrase that we would 
say- that in spite of the lamentations of 
Judges, Hindu widows acd members of 
joint Hindu families dealing with widows 
and other maintenance holders will not 
employ skilled draftemen for the drawing 
up of -their deeds, and will persist, much 
to the embarrassment of Qourts and Judges, 
in resorting to crude instruments fashioned 
by crude craftsmen, 

It is possible that in a poor country like 


() (1857) 110 R R 587 at p. 503; 7 El. & BL 266; 


26 LJ Q B 187; 3 Jur, (ws) 213, 


? ` 


TRIMBAK V. BHAGU BAI (NAG.) 


185 LO. 


lndia where skilled legal advice ip-mob 
easily available and indeed is -a luxary, 
resorted to only asa last resort, this occa“ 
sions no great ill in alarge class of cases 
which never reach the Courts, but unless this 
is borne in mind when a case does find its 
way into the Courts, injustice is likely to 
result. | ees 
People who enter into these agreements 
may not be learned in the law but they 
are usually steeped in an atmosphere of 
Hindu tradition and know well enorgh 
Hindu ideas and usage about these mat- 
ters.. They know that the amount claim< 
able by a Hindu widow for her’ main= 
tenance fluctuates with the family fortunes, 
and consequently when ‘agreeing to ‘any 
particular rate all that they mean is that 
that isthe fair rate when the family for- 
tunes are at a certain ebb. Therefore 
their undertaking is to pay at that rate ‘ao 
long as the family income and expendi- 
ture remains where it is at the date of the 
agreement, All concerned understand that 
if the income increases and there is “no 
corresponding increase in the expenditure, 
as' for example having more mouths to 
feed, then so also will the amount claim 
able by the widow; on the other hand, if 
it decreases, then so also will the sum agreed 
upon.. ' PAT D 
The agreement in such cases is not so 
much- about the right, nor yet the circùme. 
stances in which it is claimable, for about 
that ordinarily there neither is nor can be 
Toom for gontroversy, but about the rate 
which is reasonable in a given set of circums: 
stances, and thal is all that they usually 
apply. their minds to. | D 
Tnere is thus force in the appellante’ 
contention that an implied term’ should 
be read into the contract, and we think, 
this fo:lows from the observations: of their: 
Lordships of the Privy Council in Sreemutty’ 
Soorjeemoney Dossee v. Denobundoo Mullick. 
(2) at p. 550: : Lee 
“The Hindu Law, no less than the English Law, 
Points. to the intention as the element by which we` 
are to be guided in’ determining the effect of: a’ 
testamentary disposition; mor, so far as we are 
aware, is there any difference between the onè law, 
and the other as to the materials from whioh ‘ths 
intention is to be collected Primarily the, words: 
of the will areto be considered. They convey'the 
expression of the Testator'’s wishes; but the -mean- 
ing to.be attached to them may be affected by. 
surrounding circumstances, and where this is the 
case those circumstances no doubt must be re- 
garded. Amongst the circumstances thus to be. 
regarded, is the law of the country under. which- 
the will is made and its dispositions are to ` be 
(2) 6 M I A 586 at p. 550; 4 W R 1l4; 1 Sather, 
291; 1 Ind. Jur. (N s) 37; 1 Sar. 583 (P Oh. - ac, 
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carried ont. If that law has attached to particular 
words a particular meaning, or to a particalar dis- 
position, a particular effect, it must, be assumed 
that the Testator, in the dispositions which he has 
made, had regard to that meaning or to that effect, 
unless the language of the will or the surrounding 
circumstances displace that assumption.” 


The right to maintenance “is, in the 
absence of a contract to the contrary, 
governed by the Hindu Law,, and is, as 
Pollock, J. has put it, matter of status. 
The incidents attaching to it are well 
kngwn and the term itself has acquired a 
particular meaning when used in relation 
to a given set of facts like the ones we 
have present here, and although it is 
true that such persons may contract them- 
selves out of this status we hardly think 
that they intend to do so altogether unless 
they say so in express terms, “When they 
ggree to a certain rate, and say nothing 
more, they are, we think, merely reaching 
agreement on one question, namely the 
fair rate applicable to a given set of ciroum- 
atances. We do not think that they usually 
mean to abrogate the rest of the law 
which states that that rate shall be liable 
to variation if and when circumstances alter, 
and indeed, to cease altogether under cer- 
tain conditions, 

- The force of this is seen when we turn 
to another class of cases. it isa rule of 
Hindu Law that a widow loses her right 
to maintenance (except at a starving rate) 
if she becomes unchaste, also that while 
unchaste she is not entitled to any main- 
tenance at all.: So also it is well-settled 
that the right ceases upon re-marriage, 
It ` has never been doubted that these rules 
obtain in full force, unless expressly 
abrogated, even when there has been a 
decree or an agreement of the kind now 
under contemplation. See Vishnu Sham- 
bhog, v. Manjamma (3), Daulta Kuari v. 
Meghu Tewari (4), Nagamma v. Virabhadra 
(>), Mayne’s Hindu Law, 10th Edn. 831. 
The true principle then is,. we think, that 
when one contracts oneself out of status 
one must include in the agreement ex- 
pressly or by necessary implication every 
point on which the laws appertaining to 
that status are intended to be set aside; 
either that or agree wholly to leave the 
Tealm of status and expressly agree from 
thenceforth to be governed, solely by the 
laws of contract in all matters touching 
the subject-matter of the agreement. Unless 
that is done, the ordinary law will con- 


tinue to apply in all other respects, An 
(ê) 9B 108 at p.110. 
(4) 15 A 383; A W N 1893, 149, 
(5) 17 M 393, H ; 
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implied tern has to be read into the 
contract that the” agreement is subject to 
the usual incidents of Hindu Law and is 
to be read along with it and interpreted in 
that light. 

This, as we understand it, is the prine 
ciple upon which decrees, including come 
promise decrees, and also agreements, have 
so repeatedly been held to be subject 
to variation in the absence of an express 
direction to the contrary, when on the 
face of it they do not appear to be so. 
In any event it is the only legal foundae 
tion we are able to find for the long line 
of ralings which deal with this matter. 
But however that may be, and whether 
these were the réasons which prompted 
the learned Judges who so interpreted the 
law or not, the fact remains that main- 
tenance decrees and agreements have so 
repeatedly been treated as ‘subject to 
variation in the’ absance of an express 
direction to the contrary that that has now 
become the settled practice, and to hold 
otherwise at this stage would seriously 
disturb existing rights and might ruin 
families which have placed their hands to 
documents on the assumption that that 
was the law.. It is, in our opinion, a 
class of case~to which the rule-of stare 
decisis should apply. 

Turoiog now to the rulings on this 
point, they can be summarised thus. The 
Calcutta High Court enunciated the rule as 
far back as 1868 in Sreeram Bhuttacharjee 
v. Puddomokhee Debia (6), and applied it to 
a compromise decree in the year 1879 in 
Rajendernath Roy v. Ranee Putto Soondery 
Dassee (7). The Bombay High Oourt made . 
similar observations in connection with 
decrees in a Full Bench case decidad in 
the year 1878. It is reported in Sidlingappa 
v, Sidava (8), The Allahabad High Uourt 
followed suit in a case decided in the 
same year in which an earlier decree had 
directed payment of a particular sum “so 
long asthe firm of Gulab Rai Obura Mal 
(the family firm) should exist,’ a provic 
sion not unlike the one found here. That 
decision is reported in Ruka Bat v. Ganda 
Bai (9), Madras comes next with three 
decisions, one in 1884, one in 1888 and 
the other in 1899. The first two, though 
obiter, uphold this principle, and the third 
is directly in point. These decisions are 
Vijaya v, Sripatht : 10), Venkanna V. Ait- 


(6) 9 WR 152, 

(), 50L R18, 

(8) 3 B 684 at pr 630. 
(9) 1jA 594. 

(10) 8 M 9tatp 86. - 


- SBA 


‘amma. {11) and Bangaru Ammal v. Vijaya- 
~nacthi Reddiar'(12). Then comes a deci- 
'-Biòn frdm- this Province decided in 1400: 
- Narayan Rao v, Janki Bai (13). It was 
-tafsda@ case of a decree. There is also 

another Bombay case to the same effect 
-in that year; Gopika Bai v. Dattatraya 
' (14). "Thess decisions have been followed 

‘sincé and the rule bas been reproduced 
‘in' ‘the latest text books. See Mayne’s 


“Hindu Law 10th Edition, p. €35 and Mulla's. 


Hindu Law, tih Edition, p. 596, para. 564. 
The same rule was applied to agreements as 
;distinct frem decrees in Thakur Sheo 
- Mangal Singh v. Bodhi Kuar (15), and in 
"Subramanian Patter v,.Vembammal (16). 
‘We -have not been shown any case to the 
‘contrary. There are therefore strong reasons 
-for‘applying the principle of stare decisis. 
"2" A. decision the other way round is 
Mohieswara Rao v. Durgamba (17). There 
-the agreement provided......expressly that 
the, sum fixed was. not to be varied. 
‘That illustrates the rule we have been 
‘expounding. When the contract or decree, 
either expressly, or by necessary implica» 
‘tion, ptovides that there shall be no 
varidtign, then the Hindu Law rule of 
‘Variation is excluded. To the same effect 
äs Purshottamdas v. Rukmini (18). 

We may observe in passing that it 
would save trouble, and in many cases 
-unnecessary ‘litigation, if agreements, and 
‘értainly decrees, were to be more specific 
“and Wereto include clauses allowing varia- 
‘tion‘inatead of leaving them to be inferred, 
-Bo far as decrees are concerned, it is 
‘the more logical, and certainly the more 
convenient course, and in England there 

“would slways have to be “liberty to apply” 
eléuse. Without it variaticn would not 
“be permissible. OF course the rules of 

Hindu Law do not obtain there and that 
makes a: difference, but the rules for con- 

struing decrees ought to be the same in 

oth- countries; and in any case a clause 
of that’-kind would avoid the necessity 
‘for- bringing a fresh suit to have the 
dëcree - varied, This was pointed cut 
11) 12 M 183 at p 185, 
(19) 22 M 175 at p. 177.. 
i [ib 130 PLR156, `. 
(14) 24°B 386; $ Bom. L R 191. 
(15) 11 Luck. 807; 159 Ind. Cas, 356; AIR 1936 
odh 60; (1935) O W N 1249; I9350 LR 670;8R O 


(18) 14 M LJ 339, `, ; 

(17) 47 M 308; 78 Ind. Oss, 831; A TR 192% Mad. 
681; 46M LI 189; 19L W165; (194) M W.N 
266. 


(18) A IR 1937 Bom. 358; 170 Ind, Oas. 897; I L R 
(1938) Bom. 1; 39 Bom, LR 458; 10 R B148, 
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by Parsons, J. in Gopikabai v. Dittatraya 
(14) -and we reproduce his observations 
for the future guidance of Courts in this 
Province. ace 

“We.think that, in decrees wehre- maintenance is 
awarded, Oourts should insert words which would 
enable them on application to set aside or modify 


‘their orders as circumstances might require, and 


‘in such casesthe remedy would be the more ‘appro- 
priate one by application under the leave reserved " 

We turn now to a more difficult ques- 
tion Granting that an agreement of the. 
kind we are considering can be varied, 
the question arises as to how it can’ be 
done and from what date the variation 
is to take effect, < ‘ 

It was aruged that the only logical rule 
is that solong as the contract subsists, it 
must be enforced as it stands and if Varia- 
tion is desired, then the contract itself must 
be varied in one of the ways known tolaw 
before variation can be permitted, ‘and 
then the variation will, in the absence 
of.an express agreement to the contrary, 
take effect from that date and will affect 
only the future and not the past. 

We agree that this is so but what” is 
the contract? If what we have said ‘is 
correct, then there isan implied condition 
in it incorporating the usual -incidents “of 
Hindu Law relating to this ‘matter, It 
must be remembered that there is no case 
here either for rescission or for ‘rectification 
of an instrument.. The only circumstances in 
which rectification is possible are ennmerat- 
ed in s. 31 of the Specific Relief Act, namely 
when through 

“fraud or mutual mistake of the parties ..... . the 
{aes iment veo does not truly express their inten- 

on. 

There is no case of fraud here nor 
yet of mutual, or to use d more correct 
expression, common mistake, nor does the 
instrument’ fail to express the intention 
of the parties. If the principles which we 
have been analysing are correct, thon 
both sides understood quite clearly what 
was meant and expressed their intention 
adequately enough for all legal purposes. 
There is therefore no room for rectification; 
ner are there grounds for rescission. That 
is dealt with. in s.35 and the only ground 
relevant here isthe one given in cl. (a):. 

“where the contract is voidable or terminable ' 
by the plaintiff.” 

As we read the law, the right to alter 
or rescind does not rest in the hands of 
either one side or the other but depends 
upon external clicumstances which apply 
equally to both. et ee 

The issue before the Gourt in’ such 
cases is therefore a simple one. Have the 
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-cirecumbtances changed to the’ necessary 
-extent ? -If they have, then variation is 
permissible; if not, then it isnot. If that 
ig so, then it does not matter when the 
“question is raised; that is to say, whether 
by a suit in which the family sue for a 
‘declaration (not for rescission’or rectifica- 


‘tion be it observed, for on these assumptions _ 


there is nothing to rectify or rescind), 
or by way of defence when the maintenance- 
-holder sues. The issue in either case will 
Je the same: have the aoircumstances 


- -altered to such an extent as to justify a 


a 


--that fixed for her future maintenance. 


variation -of the figure agreed upon, and 
-did they alter before the cause'of action 
for the -msintenance accrued ?” ‘This, we 
‘think. follows from a decision of their 
:Lordships of the Privy Council. 

- It was doubted for ‘a time whether a 
-widow could ‘sue in respect of arrears, and 
‘some Oourts held that this was a matter 
within the discretion of the Courts and 


“that thé Gourt could, for sufficient reason, 


refuse to award any arrears, or that it 
could award arrears at'a lower rate han 

ut 
‘their Lordehips of the Privy Council over- 
‘ruled this in Ekradeshwarit Bahausin v. 
Homeshwar Singh (19) and held that 

“such arrears if they truly exist, fall within the 
-range of the widow’s:right to maintenance." 

Therefore, as we see it, all that the 
Courts are required to determine is whe- 


. ther the right to the figure claimed existed 


-when the. cause of action accrued. 
If it did, the widow is entitled to it what- 
ever the date of suit (questions of limita- 
tion aside); if not, then the figure muet 
be fixed in accordance with the state of 
the family fortunes at the date when the right 
accrued. Whether the issue is raised by 
way of attack orin defence is immaterial. 
The point for determination is the same 
“in either event, 

- We observe in passing that it is not 
‘apy and every alteration in circumstances 
‘which will justify variation. The altera- 
tion fortune must be substantial 
‘and of a kind which will justify -an 
inference that the parties could not 
possibly have -intended fhe old rate to 
continue in the altered circumstances. It 
is also to be observed that the alteration 
must have occurred before the cause of 
action to the maintenance holder accrued. 
: (19) 8 Pat. 840 at p, 847; 116 Ind. Cas. 409; AT 
R.1929 P, O 128; 58 I A 182; 33 O W -N 687; 10 P 
L T 845; 49 O L J 579; 31 Bem. L R816; 60 W 
N 526; (1929) AL J 695; 30 LW 1;57 ML J 
50; (1929) M W N 468; Ind, Rul. (929) P`O 193 
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4 is only when both elements ara presént 
that a departure from the figure agreed upon 
‘can be justified. 

The decisions deal miialy with decreeg 
and would appear to indicate a different 
rule, namely that unless a decree provides 
‘on the face f it machinery for-its own 
‘alteration, Variation can only te obtained 
by a separate suit properly framed for the 
“purpose. But a decree, we think, stands 
on a different footing. There is not there, 
‘or at any rate ought not to be, room for 
implied clauses and unexpressed under- 
standings. Ifa decree directs the doing of 
‘a certain thing, then that thing must be 
done unless and until the decree is altered 
or provides’ on the face of it for the limits 
‘of its own existence. It is not like a con- 
‘tract which can be varied by common cone 
sent and in which the law, recognising the 
‘unwillingness of the average person to put 
‘into writing clauses which are too obvious 
to his mind to require mention, takes into 
“cons deration the surrounding ofrcum- 
‘stances, No such laxness can ordinarily 
‘be imputed to Judges. Their decrees can 
only be varied cr altered by the Oourt 
itself and only in a particular way. j 

It is true that owing to the unfortunate 
practice which has grown up in the matter 
of drawing up maintenance decrees, they 
‘now have to be construed, ‘for reasons 
stare decisis, as liable to alteration even 
‘though they do not say so. But though wə 
‘would not feel justified in making a greater 
departure than is necessary from normal 
rules of construction in the case of decrees, 
we do not think that the same considera» 
tions apply -to contracts which have not 
‘merged in a decree. : k 

The rulings are as follows, In the follow» 
ing cases a decree had fixed the rate and it 
was ‘allowed to be varied as regards the 
future,-or 80 we ee though itis not 
expressly so stated in some of the judge 
ments. Ruka Bai v. Ganda Bai (9), Bangaru 
Ammal v. Vijayamachi Reddiar (12), 
Gopikabai- v.. Dattatraya (14). To the 
same effect is Subramanian Patter v, 
Vembammal (16), the only difference being 
that the rate there was fixed by a docu» 
ment and not in a decree. These rulin 
are not of much assistance because they do 
not determine whether a separate suit is 
necessary. That question oan naturally only 
arise in a suit for arrears. 

It did arise, however, in the following 
cases. In Maharana Shri Ranmalsangji v, 
-Bai Shri Kundan Kuwar (20) modification 

(20) 26 B 707; 4 Bom, LR 531, ' 
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of the rate fixed de futuro was sought in 
-execution of the decree fixing it. It was 
held that the decree could not be altered 
-im execution and thatthe proper remedy 
was a separate suit, This, we think, lays 
down the right rule as regards decrees in 
spite of a sentence in the judgment of 
Weatropp, O. J. in Sidlingappa v. Sidava 
(8) which indicates other pcssibilities : 
“unless either party, by suit or otherwise brought 
to the notice of the Court that circumstances 
rendered it eqaitable that the rate should be en- 
hanced or reduced.” 


But, as we have said, we do not think this 
rule, applies to agreements for, as we have 
explained, an agreement can only be varied 
or rescinded (apart from common consent) 
when the conditions specified in s. 31 or 35 
of the Specific Relief Act are present. 
Therefore unless the agreement provides 
.on the face of it for variation, or that is the 
“necessary implication, it cannot, in the 
absence of a subsequent agreement modify- 
ing it, be varied either by suit or otherwise 
so long a8 it subsists. Consequently the 
only method of obtaining relief would be 
by showing that the agreement has ceased 
to subsist, or that the circumstances whith 
according to its implied meaning will 
justify a variation, have now come into 


play. | 

The decision in Sidlingappa v. 
Sidava (8) does not assist us. because 
there the claim was made for the 


first time in the suit itself, The rate had 
not been fixed previously either by agree- 
ment or in a decree. 


In Thakur Sheo Mangal Singh v, 
Bodhi Kuar (15) the rate had been 
fixed in an agreement. The suit was 


by -the maintenance holder for arrears, 
claiming, at the agreed rate, The defendant 
was allowed toset up a plea of altered cir- 
cumstances by way of defence and to obtain 
relief accordingly. Similar prayera were 
allowed .in Rajendra Nath Roy v. 
Ranee Putto Soondery Dassee (7) and in 
Narayan -Rao v. Janki Bai (13): in both 
these caes the rate had been fixed by. a 
decree, a comprcmise decree in the first 
case and an ordinary decree after contest 
in the other, There can, therefore, be no 
doubt thatthe plea can be set up either 
by way of attack or by way of defence and 
that it can relate to arrears of maintenance. 
But none of these cases decide when the 
altered circumstances must come into exist- 
ence so -as to affect the claim, nor is it 
possible to deduce any rule in respect of 
this fr.m the facts given. This therefore 
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isa matter which is of firet impression. In 
our opinion the only possible rule is the onè 
we have given. : a 
As we have said the Judicial Committee 
has decided that if the widow's right to 
arrears truly exists, then she is entitled to 
recover them, The extent of this right can 
only be determined with reference to the 
circumstances as they exist on the date 
when the right accrues. Therefore any 
alteration in circumstances after the right 
has matured cannot avail either side. They 
can only affect a right which accrues after 
they themselves have come into existence. 
Turning back now to the deed sued on 
and reading it in the light of these obser 
vations we do not think that the parties 
contracted themselves wholly out `of- the 
realm of status. All they did was to settle 
the rate of maintenance applicable to the 
circumstances of the family at the date of 
the agreement. We hold, therefsre, that it 
is subject to variation both up and down 
if the circumstances of the family can be 
shown to have altered, and- the basis for 
this decision is that that was the implied 
understanding between the parties and the ' 
sense in which the words found in the docu» 
ment were uséd. i aie 
We do not think that the words making 
the sum settled payable for life make any 
difference, for that would be the case under 
the Hindu Law as well., The right enures 
through life, but the amount payable 18 
subject to variation, and if’ the true prin- 
ciple he that the amount was settled with 
reference to the circumstances of the family 
as they existed at the date of the agree- 
ment, then the true construction of the 
document, read in the light of the circum-, 
stances in which it. was executed, is that 
maintenance is to be paid for life, and 
that the rate fixed is to enure for life 
also, unless the fortunes of the family change 
either for better or for worse. In that event 
the rate will be liable to alteration either 
up or down provided of course the circum: 
stances altered before the sum became due. 
The defendants raised this plea in this 
case. Therefore, the burden will be on 
them to show that the agreement to which 
their father set his band has ceased to 
subsist. That is tosay, they will have-to 
prove that the family circumstances altered 
for the worse before April 1, 1933, when 
the Rs. 250 due for 1933-34 became due; 
and as regards the sum 2-8 0 due on account 
of the previous year that they had altered 
on April 1, 1932, as well. i | 
There is aleo an item of Rs. 60 in the 
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claim. The plaintiff says that she~ had to 
borrow money because the maintenance 
due to her was not paid in advance and 
that tbis represents the tnterest on that 
loan. -- If she succeeds is proving this, then 
she will, in our opinion, be entitled to it 
provided she borrowed at a reasonable 
rate, reasonable that isto say, in the cir- 
cumstances in whichshe was placed. The 
test will be whether she could have obtain- 
ed-money at a lower rateifshe had made 
Tensonable efforts todo so, The state of the 
family circumstances is a matter peculiarly 
within the knowledge of the other side, and 
80 unless they either pay the widow her 
money when it is due, or meke her a reason- 
able offer, telling her the reason for the re- 
duction, on or before the date on which the 
sum is due, she is entitled to assume that 
there has been no alteration in circum- 
stances. If that has not caused her to act 
to her detriment, then of course no come 
plication arises, for no damage or loss can 
be said to have resulted to her. But if she 
has been caused ' thereby to act to her 
detriment (and that is a matter which she 
must allege and prove), then an estoppel 
arises and she willbe treated exactly as 
if the circumstances had not altered. If 
they had not altered, she would have been 
entitled to her money on the dates due, 
and if she was not paid promptly, she would 
be entitled to borrow on such reasonable 
terms asshe wasin a position to obtain, 
The defendants would then te liable to 
make good that loss to her, 

Two more points remain but they need 
not detain uslong. The defendants cone 
tended that they were not liable for an 
agreement made by their father. We 
are of opinion, that they are. The agree- 
ment was made as manager, and the 
manager of a joint Hindu family has the 
right- to settle maintenance claims.’ When 
he ‘does so, he acts on behalf of the family 
as à whole ; so it is bound by his action. 
On the interpretation which we have placed 
upon the’ agreement, the father acted 
within hip ‘powers, and there is no sugges- 
tion that the sum fixed was so unreason- 
able as to place the matter beyond the 
manager's implied authority. i 


The other point is that the rate was 


fixed at Rs. 250 on consideration that the’ 


plaintif gave up her right to arrears. We 
are unable to read the document in that 
way. Itdoes not state that this formed 
any part of the consideration for the pay- 
ment of the Rs. 250a year. We are of 
opinion, that that clause is an independent 
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one reciting a settled fact. Ordinarily the 
two questions would be separate and inde- 
pendent and so in the absence of an exe 
press statement to the contrary, we must 
assume that they were treated separately 
there. 

The result is that the appeal succeeds, 
The decree of this Oourt is reversed and 
the crder of the lower Appellate Court re- 
manding the case fora determination of 
tLe remaining issues is upheld. 

As regards costs it wag the duty of the 
defendants either to pay the sum promised 
or to tender a lesser amount, giving their 
reason. Since they have done neither, they 
will pay the entire costs of this litigation 
from the beginning whatever the result. 


D, Appeal allowed. 


CALCUTTA HIGH COURT 
Civil Rule No. 555 of 1939 
August 4, 1939 
Nasim ALI AND NARBINGH Rav, Jd. 
PRAFULLA KUMAR MAITY AND uTARRS— 
PaTITIONARS 


, VETSUS 

UDAY OHANDRA PRADHAN AND oruges 
—Opposits Party 

Ben Tenancy Act (VIII of 1885), s. 28-G— 
Whether affects law of estoppel contained in Rvi- 
dence Act (I of 187%)—Hetoppel. | 

The Evi. Actis an icone dan Statuto falling 
in the Concurrent List in VII to the Govt. of 
India Act. The Amending Act which introduced 
a, 36-G was passed by the Provincial Legislature of 
Bengal and it did not receive assent of the 
Governor-General-in-Oouncil, Oonsequently, the 
Provincial Legislature never intended to affect the 
law of estoppel as contained in the Evi, Act. There 
is a presumption that a Legislature acts intra 

es, ` 
“Where therefore relying on the J prosan tation of 
the petitioners that they were mokarari mouras 
raiyats, the opposite party advances money to them 
on the mortgage ofthe tenancy, the petitioners are 
precluded thereafter from showing t they were 
occupancy tenants, 


Mr. Sarat Chandra Jana, for the Peti- 
tioners. 


Messrs, Amarendra Nath Bose and Soroj 
Kumar Maity, for the Opposite Party. 


Nasim All, J.—The only point for 
determination in this Rule is; whether the 
petitioners are precluded from showing that 
they are occupancy raiyats. The learned 
Subordinate Judge has found that the peti- 
tioners represented to the opposite party 
that they were mokarart mourast ratyate 
and relying on that representation the 
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opposite party advanced Rs, 5,000 to the 
petitixners on the mortgage of the tenancy. 
This nding is based on the evidence of 
cpposite party No. 1. Itis consequently a 
finding ot fact and cannot be interfered 
within revision, Tne contention of Mr. 
Jana on behalf of the petitioners, however, 
is that the law of estoppel cannot be in- 
voked in a proceeding under s. 26 G, Ben. 
Ten. Act, as that section clearly sta‘es that 
the mortgag r would get back his property 
notwithstanding anything contained in any 
eontract orin any other law for the time 
being in force. His argument is that the 
Evi. Act which contairs the Jaw of estop- 
pelis included within the words “any 
other law for the time being in force.” I 
am unable -to accept this contention. The 
section really proceeds on the footing that 
the mortgagor is an occupancy ratyat and 
the Legislature was evidently thinking of 
the rights'in the property, as for example, 
the law of mortgage. The Evi. Act is an 
existing Indian Statute falling in the 
Concurrent List in Sch. VII, tothe Govt. 
of India Act. The Amending Act which 
introduced’ s. 26-G was passed by the Prc- 
vincial Legislature of Bengal and it did not 
receive the assent of the Governor-General- 
in-Oouncil. Consequently, the Provincial 
Legislature never intended to affect the 
law of estoppel as contained in the Evi. 
Act, There is a presumption that a 
Legislature acts intra vires. Oonsequently, 
opposite party No, lis entitled to invoke 
the principle of estoppel in order to defeat 
the petitioners’ claim for re-tra' sfer of the 
mortgage property. The Rule is accordingly 
discharged with costs, the hearing-fee being 
assessed at one gold mohur. 


Narsing Rau, J.-I agree, 
De: ` Rule discharged. 


LAHORE HIGH COURT 
Oriminal Revision No 1045 of 1938 
December 7, 1938 

TT . Batons, d. 
BEHARI LAL 8UD—Accusgp—PstITIongR 

verTEeus 
EM PEROR—RasPonpsNtT 

Penal Code (Act XLV of 1860), s. 198—State- 
ments forming subject-matter of charge under s. 193 
need not be material for decision of suit—Question 
arises only for purpose of sentence—Oriminal Pro- 
cedure Oode (Act of 1898), s. 439— Prosecution 
under s. 193—Lower Courts concurring—Order, if 
can be revised—Oivil Procedure Code (Act V of 
1908), O. VI, r. 5—Rejected replication though can- 
mot be treated as pleading, can be placed on record 
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and used to contradict statements by petitioner under 
s. 145, Evidence Act (I of 1879). 

Tt is not necessary that the statements. which 
form the subject-matter of a charge under s. 193, 
1. P.O. should be material for the decision of the 
suit and the question can only be considered for 
the purpose of the sentence in fhe event ofa con- 
viction. Jugal Chandra Dalal v. Emperor (1) and 
Emperor v Babu Ram (94, referred to, 

Revision can only be granted, if there is some 
error of law, some irregularity, or some abuse of 
or failore to exercise jurisdiction. Tt ia inadvis- 
able for the High Court to interfere in revision 
when two Oourts have concurred in holding thag a 
prosecution is in the interests of public policy, In 
case of a prosecution under e, 193, I. P. O., such ‘a 
course is not even inthe interests of the accused 
person as it deprives him of the only means of 
clearing his character, which would otherwise re- 
main affected by the fact of the complaint havin 
been made and endorsed by the Oourt of appeal: 
Ganda Singh v. Bisakhi (3) and 95 Ind. Cas. 312 (5), 
relied on. 

Though the replication which is rejected cannot 
be treated as a pleading, the Court can place the 
replication on the record with its order thereon: 
The replication can ba used as a previous statement 
to contradict the statements made by the petitioner 
in Court under s. 145, Evi. Act. 


Or. R. from the order of the District 
Judge, Ambala,dated July 4, 1938. , 


Messrs. B. R, Puri and Jindralal, for the 
Petitioner. i i i 

Messrs. Nand Lal Salooja and Feroze-ud- 
Din Ahmad, for the Advocate-General, for 
the Crown. . 


Order.—The petitioner in this case was 
ordered to be prosecuted under s. 193, 
I. P. O., in respect of certain statements 
made by him as a witness in the course of 
a suit for recovery of Ks. 1,000 instituted by 
him. The statements were in conflict with 
those in a replication which was sought to 
be put in by him under O. VI, r. 5, Civil 
P.O., but which was rejected by the ' 
Oourt. The replication was, however, placed 
on tke record and was used to contradict 
the statements made by the plaintiff in 
the course of his evidence, The plaintiff's 
suit was dismissed and thereafter on an 
application made by the defendant the trial 
Court sanctioned the plaintiff's prosecu- 
tion under ss. 193, 169 and 209, I. P. O. 
On appeal the learned Sessions Judge held 
that prosecution under ss. 199 and 209, 
I. P. O. was not sustainable. He therefore 
ordered that the prosecution should be 
under s. 1983, I. P. C, only. A petition for 
Trevision of this order has now been present- 
ed to this Court. The conflicting state<: 
ments made by the plaintiff in the course of 
his evidence and in the replication which 
are to support the charge under s. 193, 
I. P. O., have been given in the order of 
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the learned Subordinate Judge who sanc- 
tioned the proseculion as weil as in the 
complaint filed in pursuance of that order. 
The fact that the statements in question 
were made by the plaintiff is not disputed 
and there can be‘no doubt that, the state- 
ments are in conflict and cannot prima facie 
` be reconciled. The learned Counsel for the 
petitioner raised only two points before me: 
(1) That the replication having been re- 
jected by- the trial Court should not haye 
beban placed cn the record and could not 
legally be msde use of for the purposes of 
prosecution unders. 193, I. P. O., and (2) 
that theetatements in respect of which 
the prosecution has been ordered were not 
material for the purposes of the suit, 

As regards the first point, it is true that 

the replication having been rejected could 
not be treated as a pleading but the Court 
was right in placing the replication on the 
record with its order thereon, as the order 
was liable to be chalienged in appeal and 
was indeed sochallenged. The replication 
could be used as a previous statement to 
contradict the statements made by the 
petitioner in Court under s. 145, Evi, 
Act and was'so used. When the petitioner 
was confronted with para. 2 of the replica- 
tion, he gave at first an evasive answer that 
the para, may or may not be true but 
later on admitted that it was true. Para- 
graph 2 of the replication has thus become 
a part of the petitioner's statement in 
© Oourt. No attempt was, however, made by 
him to reconcile bis statements in Court 
with those in the replication. The peti- 
tioner's statements in Uonrt are contradicted 
by the replication and in some respecis 
even by the evidence of his own winesses. 

As regards the second point, the learned 
Counsel for the Orown pointed out that it 
is, not negessary that the statements which 
form the subject-matter of a charge under 
8. 193, I.P. O., should be material for the 
decision of the suit and- the question can 
only be considered for the purpose of the 
Sentence, in the event of a conviction. In 
support of this contention, reference was 
made to the language of s. 193, I. P. O. 

aod alsoto Jugal Chandra Dalal v. Em- 
peror (1), which follows Hmperor v, Baby 
Ram (2), and certain other rulings. The 
correctness. of this contention ofthe iearned 
Counsel for the Grown was eventually con- 
ceded by the learned Oounsel for tne 
petitioner also. Moreover, some of the 


(d) 43 O W N-31; l 
(2) 26 A 509; AWN 1904, 115; LAL J 236; 1 Or, 
Ld 434, 7 
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statements, which form the subject-matter 
of the complaint were material to the 
suit, For instance, the petitioner's statement 
that the money was paid by L. Durga Das 
in his presence, a statemen; which appears 
to be contradicted by his own witnesses, 
was material to the suit. Ho also the states 
ment that the petitioner did not know 
whether the sum of Rs. 1,000 was to be 
contributed solely by the petitioner or by 
other persons was also material to the quese 
tion, whether this sum, even if it was paid 
could have been paid by the petitioner 
alone.” It may be pointed out in this con- 
nection that it was stated in the replication 
that money wasto be contributed equally 
by the -plaintiff and other’ persons. ‘he 
learned Uounsel for the Orown has drawn 
my attention to certain other conflicting 
statements of the petitioner on the question 
Whether the sum of Rs. 1,000 was advanced 
as a loan and has urged that these snould 
also’ be made the subject-matter of the 
charge. But I do not tnink it necessary’ 
er proper that this matter should now be 
taken up ia revision. : 

' The scope of revision in cases of this 
description is limited. lt was held in 
Ganda Singh v. Bisaki (3), following the 
decision in In the matter of Alamda Huse 
sain \4), tnat revision canonly be granted, 
if. there is some error of law, some irregue 
larity, or some abuse of or failure to exere 


oise jurisdiction. ʻA similar view has been 


expressed in Behram v, Emperor (5), where 
it was held that it is madvisable for this’ 
Wourt to interfere in revision when two 
Oouris have conourred in holding that a 
prosecution is in the interests ot public 
policy. Is was further remarked that such’ 
a course is not eveo.in the interests of the 
accused person ag it deprives him of toe 

only means `of ` clearing his character 
which would otherwise remain affected by 
the fact of the complaint having been made 
and-endorsed by the Court of appeal. I 
express no opinion waatever on the merits- 
of the case; but as matters stand at present,’ 
it Cannot be said that there was no prima 
facie case against the petitioner, ` It seems 
unfortunate that a person in the position of 
the petitioner should have made conflicting 
Statements of the kind that are to be founa 


‘in his evidence and that no attempt should 


have been made to remove or reconcile 
them. In the circumstances the petitioner 


(8) 18 P R1902 0r.; 713P L R 1902, 

(4) 23.4 249; A W N1901, 59. ` 

(5) 7 L 108; 93 Ind, Oas, 313; A I R1926 Lah, 
805; 37 P LR $14; 87 Or, Ld 116, i - 
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must be left to clear his position in the 
course of tne trial, The petition is accord- 
ingly dismissed. 

D. : Petition dismissed. 


——— 


PRIVY COUNCIL 
Appeal from the Lahore High Oourt 
November 7, 1939 
Loep THANKERTON, Loep ROMER AND 
pıe Groraa RANKIN. 
Lala RAM SAKUP—APPRLLANT 
versus 
“Tun OOURT or WARDS, TuROUGH THE 
DEPUTY COMMISSIONER, DELHI, 
AND OTHR&S— RESPONDENTS 
Contract —Champertous transaction—Agreement to 
` finance suit in consideration of having share in 
rty, f recovered— When opposed to public policy 
Points io be considered Agreement held valid. 
Oham pertous transactions ale ın their vesxence 
speculative and the fairness or otherwise of a partı- 
cular bargain is almost always open to same debate. 
In applying the primoiple that “u fair agreement 
to supply iunds to Carry on & sult in consideration 
of having ashare in the property, if recovered, 
ought’ not to be regarded as being, per se, opposed 
to pablo policy ”, 16 is essential to have regard not 
merely to the value of the property claımed but to 
the commercial value of the claim. This has to be 
estimated by the pa:ties in advance vf the result ; 
and where they have weighed the probabilities 10 
a manner which haa not operated unlairly, it is more 
reasonable to 1egard this as confirming their shrewd 
estimate of the chances, than to condemn the agree- 
ment outright as unfair, by reason only of the 
possibility that a great gain to ‘the claimant would 
have had to be shared with the financier, Though 
it ig clearly not conclusive, the proportion to be 
retained by the claimant 18. en important matter to 
be considered when judging of the fairness of a 
Hargain made ata tune when the resul of the Liti-" 
gation is problematical. ‘The uncertainties of liti- 
gation are proverbial; and if the financier must 
needs. risk losing bis money, he may well be allowed 
some chance of exceptional advantage, ium Ooomar 
Goondoo v. Chunder Oanto Mookerjee (1), referred 


to.. . 
Held, that the agreement waa valid and binding, 


Mesérs. J. P. Eddy, K. C. and A. P. 


Pennell, for the Appellant. 
“Mr. W. Wallach, tor the Respondents. 


Sir ‘George Rankin.—The appellant 
Lala Ram murup and respondent No, ` 4, 
bala Alopi rarshad (herein called the 
plaintiffs), brought the suit out of waich 
tnis appeal arises in tne Court of the District 
Judge at Delhi on Ootober 16, 1923, ‘Lae 
suit was brought upon an agreement of a 


champertous nature dated October 2, 1920, 


and made between the plaintiffs and one 
Saleem Mahomed Shah. Saleem had since 
January zü, 1920, been suing ın the Court 
of the District Judge at Vein to estabien 
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his legitimacy as’ son to Shahzada Mirza 
Souriya Jah of the Moghul dynasty,:who 
had died in 1913 possessed of considerable 
property.- Besides Saleem, Souriya had leit 
him surviving two widows and : two 
daughters. The Ocurb of Wards. bad: in 


1913 taken over his whole estateas belong“, 


ing to these female heirs, giving a com- 
passionate allowance to Saleem as. -a 
temporary measure, It had been decided 
by the Ohief Commiesioner that the Oourt 
of Wards should not, upon its own respon- 
sibility, recognise Saleem as entitled to 
succeed to any portion of the estate, but that 
he should be invited to obtain the decision 
of a Uivil Court, and informed that the 
Oourt of Wards would give all possible aid 
to the O:vil Oourts in order to arrive’ at 
an early decision with the least possible 
cost to the litigants. His application fora 
loan was not unnaturally refused by the 
Court of Wards; who gave him instead 
some inexpert advice about bringing ‘a 
friendly suit for amere declaratory decree 
on a courtfee of ten rupees and about 
suing.in forma pauperis. By June, 1919, 
he had approached a Muslim lawyer of 
Delhi by name Abdur Rahman. This 
gentleman wasa Khan Bahadur and has 
since become a Knight and a Judge of the 
High Oourt of Madras, Having made an 
arrangement with Saleem to take a iee 
payable by monthly instalments of Rs. 10v, 
he undertook the case and acted for Saleem 
throughout. On January 26, 1920, Saleem 
attempted to proceed in forma pauperis by 
fling an application under O. XXXIL, 
Civil P. O. containing the same particulars 
asa plaint, He impleaded the Court of 
Wards, his father’s junior 
daughter and the -husband of a deceased 
daughter. The senior widow had died-in 
1919. Two Bebs. (Pl and P2) ~ were 
annexed to the application being lists-of 
the movable and immovable ‘property -left 
by Souriya according to such information as 
Saleem had been able to obtain, Pé2 
comprised a considerable number of 'im- 
movable properties, some of which had 
been held by Souriya as jagirs and wére-not 
heritable. - The claim was for possessionor 
administration of the whole movable .and 
immovable property left by Souriya on the 
footing that by a family custom over 
riding the Muhammadan Law, Saleem asthe 
only son was the sole heir. He asked 
for mesne profits, accounts and enquiries 
and other relief and valued his suit at ten 
lacs of rupees. The Court of Wards did 
not, however, fulfil the expectations which 


widow and - 
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it had held out ab regards facilitating an 
early decision in a friendly and inexpensive 
suit. -Mr.‘Modad Ali, its manager, opposed 
the grant of leave to sue in forma pauperis 
on 8 numberof grounds, with the result 
that the Subordinate Judge on April 7, 
1920, framed four issues and adjourned 
the case till August 3, 1920, for evidence 
and, arguments on the question whether 
leave should be given. When August came, 
" Saleem, despairing of progress along these 
lifes, had’ got into touch with respon- 
dent No, 4, Alopi Parshad, who at that time 
(and until 1923) carried on business with 
the appellant, Ram Sarup, as money-lenders 
and bankers. Saleem succeeded in arrang- 
ing that they should find the money to pay 
the court-fee (Rs. 3,000) so that his suit 
shoald proceed in the ordinary way and not 
in forma pauperis, and also that they should 
meet all the expenses of the litigation. 
Mr.. Abdur Rahman on August 27, 1920, 
applied to the Court and obtained leave to 
putin the court-fee by October 4. The 
money was paid into the ‘Treasury on 
October 2, and on October 8, the Court made 
an order treating the application made 
under O. XXXIII, as a plaint. 

Tne agreement for finance (which is now 
sued upon) is a registered instrument dated 
October 2, It recites that Saleem had only 
an allowance of Rs 10u per month, that he 
had filed a case in forma pauperis, and 
that it could not be quickly or satis- 


factorily coriducted in that way, A long:, 
list of immovable properties -is attached - 


to the agreement: it is said to be in.the 
same terms asthe list attached to the ape 
plication under O. XXXIII. The agreement, 
provides that the financiers, the present 
Plaintiffs, should bear all the expenses of 
the case, and in return therefor, should get 
&-three annas share of the immovable 
property recovered, provided that this 
should be increased to four annas should 
the case be taken on appeal to the Privy 
Council. It was to be in Saleem’s option 
either (a) to have the property partitioned 
and give the plaintiffs their share, or (b) to 
have the property valued and pay the plaint- 
iffs in cash, 

It is not disputed that the plaintifis 
carried out their part of the agreement, 
providing whatever money was required of 
them; such monies as had previously been 
raised by Saleem and paid toMr. Abdur. 
Rahman being refunded out of the sums 
provided by the plaintiffs. 
< The suit was decided by the Subordinate 
Judge on May 10, 1925. By his judgment 
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of that date he disposed of a large number 
of issues which had apparently been argued 
before him for sixteen days. He found 
that Saleem was the legitimate son of 
Sõuriya ; that a document put forward as 
Souriya's will was not proved and Was othera 
wise invalid; that the alleged family 
custcm of succession excluding females was 
not proved; and that the succession to the 
property of Souriya was governed by the 
rules of Muhammadan Law, so that Saleem 
was entitled to a 1432nds share and no 
more. As regards the immovable property 
of Souriya, he found that there was hardly 
any dispute, the Oourt of Wards having 
filed two lists at Saleem’s instance; bat the 
record before their Lordships in the present 
appeal does not enable them to say what 
properties were held tohave descended to 
the heirs of Svwuriya, He found that the 
claim in respect of movables was barred by 
limitation except as regards any movables 
which came to the hands of the Court of 
Wards. He thought it unnecessary to direct 
accounts or administration as the property 
was under management by the Uourt of 
Wards, and he contined his decree to a 
direction in Saleem’s favour “Tor possession 
of 14-32nds share of tha estate of his Jate 
father.” From this decree neither side, 
upon Consideration, thought fit to bring an 
appeal. 7 

In consequence of the decision, the Court 
of Wards co July 16, 1925, was placed in 
charge of Saleem's share with retrospective 
effect on the ground that he was‘a co-sharer 
with female wards. Soon afterwards, on 
September 17, 1925, Saleem died leaving a 
widow and a daughter (defendants Nos, 2 
and 3 in the present suit), As neither these 
ladies nor the Oourt of Wards were willing 
to recognise the plaintiffs’ claim under the 
agreement of October 2, 1520, the present 
Suit was brought against them on October | 
16, 1928, asking for a decree for Possession 
of 21-25vths share in the immovable pro 
perties belonging to Souriya’s estate, and 
for partition thereof, as well as for mesne . 
profits since May 10, 1925. Tae plaintiffs, 
Ram Sarup aud Alopi Parshad, gave evi- 
dence and called on their behalf Mr. Abdur 
Rahman. For the defendants, Mr. Modad 
Ali, manager of the Oourt of Wards, 
Saleem’s widow and a collateral relation of 
his called Nazir-ud-din were the main wite 
nesses. The, learned Subordinate Judge 
(October 30, 1935), held that the plaintiffs" 
claim being a claim for specific performance 
of an agreement was by virtue of Art. 113 
of the Schedule to the Lim. Act of 190% 
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barred as having been brought in October, 
1928, more than three years from the date 
of the decree of May 10, 1925. But he 
found in the plaintiffs’ favour that Saleem 
was not of weak intellect, thatthe agreement 
of October, 1920, was executed by him of 
his own free will, and that the agreement 
was not unlawful nor opposed tə public 
policy. The High Court on appeal (June 10, 
1937,) reversed the trial Oourt’s decision as 
to limitation, holding that time did rot 
begin torun against the plaintifis on the 


date of the decree of May 10, 1925, but only - 


when the plaintiffs had notice that per- 
formance was’ refused. But the learned 
Judges having referred to the evidence as 


to Saleem's being given to drink and being - 


of weak‘intellect held that it was “highly 
probable that Saleem Mohammad Shah was 
induced to enter into an unfair bargain 
whereby he sgreed to give up property worth 
a lac and fifty thousand rupees for a sum of 
ten or twelve thousand rupees.” They 
held that the agreement of October 2, 1920 
was highly detrimental to his interest and 
was inequitable and unenforceable. They 
assessed the reasonable expenses of 
Ssleem's suit at Re. 8,440 and gave tLe 
plaintiffs a` decree for that sum, refusing 
them apy costs onthe ground that tte Oourt 


of Wards had offered Rs, 8,500 before the 


suit was filed. 
Upon the question of limitation their 
Lordships agree’ with the High Court that 


Saleem’s obligation under the ` agreement ` 
sued upon was not that on the same day ' 


as that on which the trial Court should give 
judgment he should get the property partie 
tioned: or valued and should transfer the 
plaintiffs’ share of the lands or pay the 


plaintiffs the value ‘thereof in cash, The - 


May 10, 1$25, cannot be regarded as the date 
fixed-for the performance of the agreement 
of October 2, 1920, 


On the merits, however, their Lordships - 


consider that the High Oourt have taken an 
unduly unfavourab:e view of the agreement, 


which was neither extortionate nor inequit- - 


able; There is some dispute as to the 


amount of money found by the plaintiffs for - 


the purposes cf Saleem's suit. The plaintifis 
produce four cheques amounting to Rs. 19,000 
which were paid by them to Mr. Abdur 
Rahman and are dated August 23, 1920, 
oad 5,000), January 13, 1921, (Rs. 900), 

ebruary 21,1921 (Rs. 10,000), and June 6, 
1921, (Rs, 3,500). 
Kabman deposed that these cheques were 
all given for the expenses of the suit. The 
latter says that by January, 1920, he had 
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that the fee agreed on was Ra, 2,000, but” 


Both they and Mr. Abdur- 
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agreed with Saleem for an inclusive fee of 
Rs. 10,600 to be paid in monthly instalments’ 
The widow and Nazir-ucedin say 


the trial Judge thought that there was “no 
reason to disbelieve the statement of Sir, 
Abdur Rahman that his fee was Rs. 10,000.” 
The learned Jadges of the High Oourt donot: 


say that they disbelieve the stalement but 
express the opinion that a fee of Rs.10,000- | 


was bigbly excessive. The plaintiffs cannot: 
be held responsible for fixing the fee, which 
had been settled before they - were’ 
approached, and their Lordships think it ' 
sufficiently proved that the fee was: 
paid by o plaintifis. The learned 
Subordinate Judge was eatisfied that- 
“about Rs. 10,000 in all must have been' 
spent on carrying on the litigation by the 
plaintiffs,” but as there was a junior Oounsel 
and some expense upon commissions to 
examine witnesses, it seems reasonably clear 
that the expenditure exceeded that figure ' 
by several thousands of rupees. Accord» 
ing to Sir Abdur Rahman he got the money’: 
from the -plaintifi's cheques and used-it all’ 
for the suit; giving money to Saleem, who - 
kept an acccunt of his expenditure which’ 
he showed to Sir Abdar’s clerk and himself 
when asking for more money, It seems ' 
quite piobable therefore that the whole ' 
Rs. 19,000 was expended in this manner, '’ 
and had the case gone on appeal to the 
High Oourt further. moneys to a considers ' 
able amount might have become necessary, - 
What then in the events that have hap-' 
pened has been the plaintiffs’ reward ? It 
is now admitted that, as the Court of 
Wards accounts show, the: total value of- 
Saleem’s share of his father’s estate is 
Rs. 88,753° of which three-sixteenths- -is 
Rs. 16,641. So that the plaintiffs have got- 
a poor return for their venture if indeed. 
they have not actually lost money by it. 
The trial Judge on a review ofthese matters - 
held that the agreement sued on was’ 
neither unlawful nor opposed to public ' 
policy and their Lordships agree. The ' 
learned Judges of the High Court based a-' 
contrary opinion mainly upon the state--- 
ment ot Alopi Parshad that he had seen the - 
properties in Delhi which were mentioned in 


-the agreement, and could approximately ' 


assess the value of those outside the city ; 
and that he estimated the value of them 


- all, including the jagirs, at about eight 


lacs of rupees. Mr, modad Ali, the Oourt 
of Wards’ manager, deposed: “The value 
of the property was fixed by the plaintiff 
(n e Baleem) as ten lacs-in which he- 
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- Claimed his own share, but tbe value of 


ex 


the whole properly in fact was about three 
lacs.” The learned Judges cf the High 
Court taking three sixteenths of eight lacs 
as Rs. 1,50,00U say that by the agreement in 
suit Saleem “agreed to give up property 
worth alac and fifty thousand rupees for 
a sum of ten or'twelve thousand rupees” 
This, their' Lordships think, is to mistake 
the business meaning of the transaction. 
Though the Court of Wards was not minded 
to accept Saleem as Souriya’s legitimate 
son, he had, and was thought by his lawyer 
and by the plaintifis to have, a gocd chance 
of establishing his legitimacy. Even so, 
he had certain difficulties to overcome, e. g., 
as-‘regards the alleged will of Souriya. But 
beyond that lay a great difficulty—that of 
proving & custom, in derogation of the 
rules of Muhammadan succession, whereby 
he could succeed to the whole estate. On 
this point he would indeed appear to have 
had little chance of success. To speak of 
the plaintiffs as though they were having 
three-sixteenths of eight lacs handed to 
them for ten or twelve thousand rupees is 
therefore a sericus mistake, But in truth 
the figure. of eight lacs refers in part to 
property which was not heritable at all, and 
takes no account of any mortgages or 
charges, still less of any question as to 
debts left by Souriya, The shrinkage in 
the value of Saleem's inheritance to the 
figure of Rs, 88,753 may be due in part to 
a fall in values neb expected in October, 
1920; but even thatis not a contingency 
too remote to be taken into account by 
business men striking a bargain for the 
finance of a suit to recover immovable 
property. The High Oourt's conclusion 
appears to have been influenced by the evi- 
dence that Saleem was given to drink and 
of. weak intellect, This they regard as 
rendering it “probable that he was induced 
to enter into an unfair bargain.” But there 
18 No evidence that the agreement sued 
upon was entered into by him while under 
the influence of drink and much to show 
that he took a long time to consider it, 


-consulted with his wife and his lawyer and 


fully understood jit. ‘The evidence that he 


-was of weak intellect is very thin indeed, 


and Sir Abdur Rabman denied this though 
he admitted that Saleem was occasionally 
intoxicated. The trial Judge had very 
correctly dealt with the evidence upon this 


aspest of the case and had found against - 


the contentions of the defendants, which 
the High Court appear to have accepted on 


-the ground that they were “h.ghly probe 


Wanda & 16. 
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able. The fairness-of the agreement of 
October 2, 1920, must be considered inde- 
pendently of unproved suggestions that it 
may have been improperly obtained. 


Ohampertous transactions are in their 
essence speculative and the fairness or 
otherwiee of a particular bargain is almost 
always open tosome debate. Saleem was 
& poor man with a reasonable, and as it 
turned out, a just claim. Hs was put by 
the Ooart of Wards in the position of 
having to undertake expensive litigation. 
He was well justiied in his own interest in 
resorting for finance to persons willing to 
take a risk; and the plaintiffs prima facie 
justified in helping him to his rights upon 
terms ‘that they would shure in his good 
fortune if he succeeded and lose their money 
if he failed. Not only is there no proof to 
support the suggestion that the agreement 
of October 2, 1920, was obtained by unfair 
means or was not fully considered by 
Saleem and freely accepted by him, but in 
the events which have happened it appears 
that, after taking all risks of the suit 
being unsuccessful, the plaintiffs notwithe 
Standing that it succeeded are likely—to 
put it nohigher—to gain little or nothing 
by the transaction. Had the suit succeeded 
in all respects, the plaintiffs’ reward would 
doubtless have been bigh but Saleem would 
-have become a rich man retaining thirteen 
annas in the rupee, In applying the prin- 
ciple that “a fair agreement to supply 
funds to carry on a suit in consideration of 
having a share in tbe property, if recover- 
-ed, ought not to be regarded as being, per 
82, opposed to public policy.” Ram Coomar 
Coondoo v. Chunder Canto Mookerjee (1)], 
it is essential to-have-regard not merely 
to the value of the property claimed but 
to the commercial value of the-claim. ‘This 
has to. bo estimated by the parties in 
advance of the result ; and where they have 
weighed the, probabilities in a manner 
which has not operated unfairly, it is 
more reasonable to regard this as cone 
firming their shrewd estimate of the chances, 
than to condemn the agreement outright 
as unfair, by reason only of the possibility 
that a great-gain- to the claimant would 
“have had to be shared with the financier. 


. Though it is clearly not conclusive, the pro- 


portion to be retained by the claimant is 
an important matter to be considered when 
judging of toe fairness of a bargain made 
at atims when the result of the litigation 
-ig problematical, The uncertainties of 


- (1) 4 TA 28 at p, 47; 8.0 33% 3 Sar, 654 (È O), 
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litigation are prcverbial; and if the financier 
must needs rick losing his money, he msy 
well be allowed some chance of exceptional 
advantage. Their Lordships agree with the 
trial Judge in thinking that the agreement 
of October 2, 1920, is valid and binding. 

The order to be made on this appeal 
should, in their Lordships’ opinion, direct 
that the appeal be allowed, and the decree 
of the High Court dated March 18, 1937, 
set aside; declare that the agreement dated 
October 2, 1920, should be specifically per- 
formed; that the defendants skould be 
permitted to elect whether to have a valua- 
tion of such of the proy erties mentioned in 
the said eement us were recovered by 
Saleem Mahomed Shah in Suit No. 235/127 
of 1920-22 in the Court of the Senior Sub- 
ordinate Judge at Delhi and to pay three- 
sixteenths of such value to the plaintiffs, or 
to have a partiticn thereof ; that the present 
suit should be remanded tothe trial Court 
for further consideration in accordance 
with these directions and such other direc 
tions in that behalf as the High Court may 
think fit to give, having regard to the fact 
that some of tha said properties are under 
management by the Court of Wards: Their 
Lordships will humbly advise His Majesty 
accordingly. The defendants must pay the 
pene costs in the trial Court and in the 

igh Oourt as aleo the appellant’s costs of 


tbis appeal, 
8. Appeal allowed. 
Solicitors for tke Appellant :—Messrs, 
Lambrert & White, 
Solicitors for the Respondents :—The 


Solicitors, India Office. 


—————— 


PATNA HIGH COURT 
Criminal Revision Petition No, 48 
of 1939 
February 13,1939 
AGARWALA, J. 
NARSINGH SINGH AND OTHERE— 
PRTITIONEES 
; VENSUS - 
EMPEROR—Oprosite Party 
Criminal trial— Evidence —Riot— Riot as result o 

party faction in village — Cause of trouble should te 
ascertained — Riot alleged as result of threats by 
‘accused io prevent complainant's servant from work- 
- ing for him—Threats, proof of — Hearsay evidence 
. of complainant as to what hrs servant told 
him regarding threats — Admisstlisty of — Story of 
unjustified attack not supported by unambiguous and 

- untmpeachable evidence —Value of. 
Inacase of riot which is the result of a party 
faction ina villege where the evidence on either 
side isliable to be prejudiced, it is necessarily of 
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importance to ascertain the cause of the trouble 
[p. 595, col. L] 

Where the prosecution allege that the riot was the 
result of thethreats and attempts of the accused to 
prevent the servant of a complainant from working 
for his employer, the only way the prosecution can 

rove these threats is by the evidence of some one who 
Esa them uttered. The hearsay evidence of the 
complainant with regard to what the servant told him 
that the accused persons had said, is inadmissible 
unless, possibly, it is impossible to secure the attend- 
ance of the servant. [p 595, cols. 1 & 2.) : 

It is possible to believe a story of an apparently ° 
unjustified attack when itis supported by unam- 
biguous and unimpeachable evidence. But when the 
evidence tendered is not of that description, it.is 
unsafe to accept it unless it is supported by circum- 
stances indicating its truth Evidence of previous 
threat is evidence of such a nature. [p 596, col. 2 ] 

Or, R, P. against the order of the Sessions 
Judge, Bhagalpur, dated December 22, 
1938. mst 


Messrs. N. N, Sinha and. S. S. Bose, for 
the Petitioners. 


The Gort. 


Pleader, for the Opposite 
Party. ‘ 


“Order. —The petitioners bave been con- 
victed of rioting and assaults committed 
in prosecution of the common object of the 
rioters and, sentenced to various terms of 
imprisonment. Tbeir appeal against their 
convictions and sentences to the’ learned 
Sessions Judge was dismissed. . : 

The case for the prosecution was that in 
village Bishunpur the Rajput inhabitants 
are divided into two hostile parties, one of 
them headed by the petitioner Dharam 
Narain Singh. The complainant Mahabir 
Singh formerly belonged to this party 
but has now gone over to the other ‘side. 
According to the evidence of the com- 
Plainant, the result of this was that attempts 
were made by the petitioners to prevent 
Babulal (his ploughman) from working for 
him and that the attempt to deter Babulal 
from doing so ultimately resulted. in-.the 
1ict which is the subject-matter cf this 
prosecution. The story told by the com- 
Plainant was. that when he went to.call 


his ploughman, Babulal, on the Sri Pan- 
chmi day, the latter refused to work 
alleging that the petitioners Dharam 


Narain Singh and Narsingh Sicgh had told 
him not to doso. He was ultimately persue 
adcd to work on that day, however, but on 
tLe next day he again failed to turn up 
and when the complainant went to fetch 
him, Babulal is alleged to have said that 
he had been threatened by Dharam Narain 
Singh and Narsingh Singh if Le worked 
for the complainant. Babulal is again 
said to have been persuaded by the come 
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` plainant to resume work but on the way 
they were met by the petitioners and 
an altercation ensued during which 
Babulal was abused and the petitioners 
stated that they would not allow him to 
go with the complainant. The ccm- 
Plainant took hold of Babulal’s hand 
and insisted upon taking him when the 
petitioner, Jagat Narain Singh, gave an 
= order in consequence of which the other 
Petjtioners assaulted Mahabir Singh and 
two other persons on the prosecution side. 
Babulal was not examined at the trial 
although his mame appeared in the. list 
of prcesecution witnesses to be examined 
and . summons was actually served on 
him. But for the trial Court believing that 
Babulal was to be examined, it is, difficult 
to understand how the complainant was 
allowed to make statements as to whas 
Babulal was alleged to have told him about 
the threats which had been made by 
Dharam Narain Singh and Narsingh 
Singh if he continued his work for the 
complainant. When it ,was found that 
the. prosecution were not producing 
Babulal as a witness, the defence moved 
the Court to examine him as a Court wit- 
ness. It appears from a note on the 
petition: that was filed for that purpose that 
the prosecution objected on the ground 
that he had been won over by the defence. 
he Court neveriheless “directed Babulal 
to. be summoned as a Court _ witness, but 
the Summons was not served. Tne report 
of the process-server was that- he had 
gone to the house of Babulal and not find- 
ing him there had affixed the summons 
to the house, No farther attempt was 
made to secure the attendance of Babulal, 
The Oourts below have justified tne con: 
viction on the ground that apart from the 
evidence of Babulal there was sufficient 
evidence to sustain the convicticn in spite 
of the fact that the trial} Oourt found it 
necessary to reject the greater part of the 
evidence adduced by the prosecution on 
the ground that it was partisan evidence, 
In a case of this description which 18 
the result-of a party factionin a Village 
where the evidence on either side is liable 
to-be prejudiced, it is necessarily of 
importance to ascertain the cause of the 
trouble. Now, the prosecution alleged that 
the cause of the riot under investigation 
was that in spite of ihe threats and 
attempis of the petitioners to prevent 
Babulal from working for his employer, the 
latter was actually about to do so when he 
was- obstructed by the petitioners - and 
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Mahabir Singh and -his' companions were 
assaulted. The genesis of the riot there? 
fore was tLe threat by the petitioners to 
Babulal and the success of the latter’s 
employer in persuading him to ignore the 
threats. The only way the prosecution 
could prove these threats was by the evi- 
dence of s8:me one who heard them 
uttered and there is no indication that 
anybody heard these threats except Babu- 
Jal himself. He therefore was the only 
person Competent to: prove them, The 
hearsay evidence of the complainant with 
regard to what Babulal told him that the 
accused persons had said was inadmissible 
unless, possibly, it- was impossible to secure 
the attendance of Babulal. The processe 
server's report does not indicate that it was 
impossible to secure Babalal’s attendance, 
The mere fact that the latter was not at 
his home when the process-server visited, 
it is insufficient material from which to 
draw an inference that Babulal had perma» 
nently disappeared or. that he was avoiding 
the service of summons. In my view, 
therefore, the complainant's evidence with 
regard tothe threats said to have been 
held out by the. petitioners prior to the 
occurrence was inadmissible, 


` The learned: Govt. Pleader, however, 
Teferred to the evidence of the ‘complainant 
with regard to -what took place at the 
time of tbe occurrence, After stating what 
Babulal was alleged to have said to him 
with regard to the threats he (the come, 
Plainant) went on to say that he persuaded- 
Babulal to accompany him and they stated: 
“When we had gone to the south of Laldhari's: 
ho the acoused surrounded me, Narsingh -Singh 
and Dharam Narain Singh abused Babulal., I pro- 
tested. There was altercation between us as 
said that they would not allow Babulal to go and 
I insisted on taking him with me. I caught hold 
of Babulal and wanted to take him away forcibly. 
Jagat Singh ordered and Narsing hurled his pharsa 
at me.” 
- In this passage we have direct evidence 
that Narsingh and Dharam objected to 
Babulal goiag to the complainant on the 
day of the occurrence. But this evidence 
does not indicate whether-Babulal was 
willing to go with the complainant or whe- 
ther it was his desire to refrain frem doing 
so. The fact that the complainant caught 
hold of Babulal to take him away forcibly, 
as he says, may indicate that Babulal’ was 
undecided what to do or it -may, on ‘the 
other hand, indicate that the complainant 
caught hold of him merely to prevent his 
being detained by the accused. In any case, 
the best evidence on that point would have 
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been tke evidence of Babulal himself and 
in a case like this where the evidence was 
mainly of a partisan nature, it is regrettable 
that a more serious attempt was not made 
to procure that evidence, Section 540, 
Oriminal P. O., provides : 

“Any Court may, at any stage of any enquiry, 
trial or other proceeding under this Code, summon 
any person as a witness, or examine any person in 
attendance, though not summoned as a Witness, or 
recall ond re examine any person already examined; 
and the Oourt shall summon and examine or re- 
call and re-examine any such person if his evidence 
appears to it essential to the just decision of the 


case. 

It is manifestly therefore the duty of the 

Court to summon and examine any person 
whose evidenee the Court considers essen- 
tial to the just decisicno of the case, It 
cannot be denied that in the present pro- 
ceedings the evidence of Babulal was essen- 
tial and the Ocurt itself reccgnized that by 
directing summons to be issued to him, the 
Court should have been vigilant to satisfy 
iteelf that areal attempt was made to serve 
the summons on Babulal or to take further 
steps to secure his attendance. Its omission 
to do co has resulted in the admission of 
inadmissible evidence and the absence from 
the record of the best possible evidence 
of Babulal’s attitude when the petitioners 
endeavoured to detain him from accom- 
panying his employer. The explanation 
which “the Magistrate has given to this 
Osurt is extremely unsatisfactory, It is as 
follows: 
' “On March 28,1938, the accused filed a petition 
that Babulal should be examined as a Court witness 
which was allowed and summonses were issued 
against him but he could not be found. There- 
alter the defence did not apply for.enforcing his 
attendance.” 

It was not on March 23, but on May 23, 
that the accused filed a-petition for the exa» 
mination of Babulal. ‘here’ is no order in 
the order-sheet either on “March 23, or on 
May. 23, or on any other date to indicate that 
this petition was filed or what the Oourt’s 
order was with regard to it or why the 
Oourt did, not take further steps to secure 
his attendance. All that can be found in 
the record is the order on the petition 
itself that Babulal should be summoned as a 
Court witness and the process-server's 
report on the back cf the summons which 
I have already referred to above. That 
report so far from showing that Babulal 
could not be found merely showed that. no 
attempt was made to find him, The Magis- 
trate’s remark that the defence did not 
apply for, enforcing his attendance is 
entirely beside the point. It was the duty 
of the Court to secure the attendance of 
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this important witness. The Magistrate 


goes on to say that es 

“Babulal’s evidence could at best have been par- 
tisan evidence. Reliance has been placed for proof 
of the common object on very much superior evı- 
dence.” 

What is meant by this ambiguous state- 
ment I am unable to understand, If the 
Magistrate meant that Babulal would have 
deposed for the prosscution regardless óf 
the true facts tnat idea is negatived by: 
the prosecution’s altitude towards him As 
I have already stated, when the accused 
applied for Babulal to be examined the 
prosecution stated that he had been gained 
over by the defence. If, however, the Magis« 
trate meant that Babulal would have: de- 
posed in favour of the defence regardless of 
the truth, it seems ditfioult te believe that 
the petitioners had behaved towards Babu- 
lal in the manner alleged by the prosecu- 
tion, namely that they at first threatened 
him if he ccntinued working for his em- 
ployer and then forcibly attempted to 
prevent him from doing so. Ia the circums 
stances I am-far from satisied with the 
manner in which the trial was conducted 
and in the absence of the evidence of Babu- 
lal do not feel justitied in accepting the 
view taken by the Courts below that there 
is sufficient reliable evidence to sustain the 
convictions. Without evidence as to the 
preceding threat, the bald prosecution casé 
is that for no apparent reason the peti- 
tioners suddenJy appeared and forcibly 
attempted to prevent Babulal from accom: 
panying “hie employer. It is pussible to 
believe a story of an apparently unjustitied 
attack when it is supported by unambiguous 
and unimpeachable evidence. But wnen the 
evidence tendered is not of that description, 
it is unsafe to accept it unless it is, Bup- 
ported by circumstances Indicating its truth. 
Evidence of previous threat is evidence of 
Buch a nature, It is missing in the present 
case. The result is that the kale is made 
absolute andthe petitioners are acquitted 
and - their conviction and sentences are set 
aside, i 


» 


8. Rule made ‘absolute, ` 
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ALLAHABAD HIGH COURT 
Execution Second Apperl No. 488 of 1937 
July 25, 1939 
Bennet AND VeRMA, JJ. 
RAI INDRA NARAIN— OBIROToOR— 
APPELLANT 
: versus 

MOHAMMAD ISMAIL—Opposits PARTY 

AND OTHERS—OaJROTORa— RESPONDENTS 
Transfer of Property Act (IV of 1882), sa, 100 
~ (as amended by s. 50 of Act XX of 1929), s8. 5,2 (d)— 
8. 50 of Amending Act is retrospective—" Transfer " 


in % 100, if includes auction sale or auction-pur- 
chasers. 

The amendment of s. 100, T. P. Act in 8.50 of 
Act X of 1929 is in a section which is not mentioned 
by 8 63 of that Act ag not Yetrospective and there- 
fore a. 50 of the Amending Act which amended 
B. 100, T. F. Act isretrogspective. 

The word “transfer” ing 100 as amended must 
be read as defined ins, 5, This definition cannot 
include an auotion-purchager as he isnot a person 
to whom the judgment-debtor has conveyed his 
Property. Section 100, asamended, does not therefore 
Tefer to auction sales or auction-purchagers, There- 
fore an auction-purchaser is not protected by s. 100. 


Ex. S, A. from the dedision of the District 
Judge, Aligarh, dated December 10, 1936. 


“Mr. B. Malik, for the Appellant. 


` Bennet, J.—This is on execution second 
appeal brought by R. B. Rai Indra Narain 
who objected to the execution of a decree 
by the decree-holder Mohammad Ismail and 
the objection was dismissed by the exe- 
cution Court and that order was confirmed 
by the lower Appellate Court, . The facts 
are that on June 12, 1913, there was a 
compromise decree granted to the respon- 
dent Mohammad Ismail by which he was 
to get Rs. 10 per mensem from his relatives 
and this sum was ta be a charge on the 
Property, Mchammad Ismail several times 
put his decree in execution and recovered 
his maintenance allowance, On May 20, 
1933, the appellant Indra Narain purchased 
this property at an auction gale on a decree 
against the owners Irshad Ali and Masum 
Ali who were apparently the persons liable 
under the decree of Mohammad Ismail or 
their descendants, The objection is that 
the auction-purchaser had no knowledge of 

e charge and that he was a bona fide 
purchaser for valne, Learned Oounsel for 
the auction-purchasereappellant claims that 
his client is protected by the amendment 
of the T., P. Act, s. 109, which was made by 
‘8.50 of the Amending Act (Act XX of 
1929’. This section deals with charges and 
the amendment provides : 

“save as otherwise expressly provided by any law for 
the time being in force no charge shall be enforced 
against any property in the hands of a person to 
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whom such property has been transferred for con- 
sideration and without notice of the charge,” 


The execution Court wrongly held that 
this amendment did not have retrospective 
effect but the amendment in s. 50 of 
Act XX of 1929 is in a section which is not 
mentioned by a, 63 of that Act as not 
retrospective and therefore s. 50 is retrcs- 
pective, 

The lower Appellate Court pointed out 
that the execution Court was wrong in this 
respect but the lower’ Appellate Conrt con- 
sidered that the rule of lis pendens laid 
down in 8.52, T. P. Act, would apply against 
the appellant. It is difficult to see exactly 
what the lower Appellate Court meant ag 
the decree on which Mohammad Ismail 
relies was of June 12, 1913, and the matter 
has now arisen’ long subsequent to that 
decree, so there is no questicn of a transfer 
while litigation was pending. We cannot 
therefore justify the order of the lower 
Ocurt on the ground set forth by that Court. 
But it seems to us that the appellant is 
incorrect in relying on s. 100 as amended. 
The appellant is an auction-purchaser and 
the amendment is in regard to “any proe 
perty in the hands of a person to whom 
such property has been tranaferred for 
consideration.” Now it appears to us that 
the word “transfer” must be read as defined 
ins. 5. Section 5 states: “In the follow 
ing sections ‘Transfer of Property’ means 
an Act by which a living person conveys 
property...... * This definition cannot in- 
clude an auction-purchaser as he is not a 
person to whom the judgmentedebtor has 
conveyed his property. An anction-pur- 
chaser is a person who has acquired the 
right, title and interests of the judgment- 
debtor by the order of the Court. In a. 2, 
sub-s. (d), it ia stated : 

“But nothing herein contained shall be deemed to 
affect (d) save as provided by s.57 and Uhap. 1V 
of this Act any transfer by operation of law or by 
or inexecution of a decree or order of a Court of com- 
petent jurisdiction.” 

When we turn tos, 57, we find that there 
iea definite mention of property sold in 
execution of a decree and the word “trange 
fer” is not used. In Ohap. IV no doubt 
s. 100 isone of the sections but it does not 
refer to anction saler, There were certain 
sections, Nos. 85 to 90, in the original 
Ohap. IV which contained provisions for 
auction sale. Doubtless the reference in 
s. 2 (d), T. P. Act, to Chap. IV is to these 
particular provisicns in 3.85 to 5.90. As 
e, 2(d) clearly provides that no hing in the 
Act shall apply to any transfer in execution 
of a decree other than so provided ip 
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‘Obsp. IV itis clear that s. 100 as amended 
dces not refer to auction sales or anc jon- 
purchasers. No ruling has been produced 
by learned Oounse, for the appsllant to 
support his claim that his client was pro- 
tected by s. 100 as amended. ‘The rulings 
cited are all previous to the amendment of 
s. 100 and it is not necessary to consider 
them. For these reasons, we diemiss this 
second appeal. No costs are granted vs 
no one appears for the other side in this 
appeal, 
B Appeal dismissed. 


e 


PATNA HIGH COURT 
` Oriminal Revision No. 541 of 1939 

` November 27, 1939 

DHAWLB, J. 
RAM BILAS SHARMA AND oTaBnRS— 
PETITIONERS 
versus 
EMPEROR—RESPONDENT 

Oriminal Procedure Oode (Act V of 1898), sa. 499, 
514, 537, 439 —Bail—Surety—Conditions on which 
accused was released not forming part of bail bond 
—Surety, however, signing order-sheet containing 
terms—Whether Jorm ‘part of bond—Procedure 
under s. 514 not followed—Facts not showing 
failure of justice—Interference in revision. 

Where although the conditions imposed on the 
accused before releasing him on bail donot form 
part ofthe bail bond executed by the surety, yet 
if the surety has:signed the order-sheet of the 
Magistrate against the part which contains the 
undertaking on which he accepted the bail bonds, 
the, order-sheet with the surety’s sjgnatures itself 
becomes a part of - the contract between tho 
parties, q 

Where the Magistrate has failed to follow the 
procedure under s. 514, Oriminal P. O., in 
holding the surety to his bond without calling 
upon him to show cause “why the penalty should 
not be paid, although such an omission is not 
justifiable, yet if the facts show that such an 
omission not occasioned any failure of justice 
it is sufficient to prevent interference in revi, 
sion, 5, 

Or, R. against an order of the Bube 
Divisional Magistrate of Monghyr, ‘dated 
July 19, 1239. i : 

Mr, G. P. Shahi, for the Petitioneis. 

The Assistant ‚Govt. Advocate, for the 
Orown. i 


Judgment.—The petitioners stood bail 
for certain persons accused of offences 
under ss. 143 and 447 of the I. P.O. 
Before accepting tbe bail bonds into 
which they entered, the learned Magis- 
trate who took the bonds made it clear that 
`- the release of the accused persons was to 
be conditi-nal. The Oourt Sub-Inspector 
had prayed that the bailors’ fitness might 
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be enquired into, and the Magistrate-did 
not consider this necessary, especially 
when the bailors were substantial people. 
As regards the conditional release of the 
aczused persons he added. ms 
“The bailors undertake before me orally that 
they would keep the accused in Monghyr so that 
they may neither re-join the Satyagraha at Lagar 
nor do they instigate otherato join or carry on 
the movement there, I accept their undertaking on 
the distinct understanding that if any report is 
received showing contravention of this undertaking, 
I will at once cancel the bailand forfeit the bail 
amount. On this condition I accept the bail bond 
and order the release of the three accused on bail 
at once,” : oy 
This was a part of the order passed 
by the Magistrate on July 7, 1939, and was 
signed in the margin by the bailors, the 
petitioners before me, On the 1ythof. the 
‘game month the Magistrate appears to 
have received areport from the Police 
saying that two of the accused persons 
had bean to Gogri and had made arrange 
ments for volunteers to be sent in 
batches to Lagar to offer Satyagraha. .. 


He thus. found that the undertaking 
given by the bailors had been violated “ag 
tte accused themselves say that they had 
gone to Gogri’, and he cancelled the bail 
bonds of those two accused persons and also 
forfeited the bail amount of Rs, 200 of 
the bailors'. Hefarther directed the issue 
of distress -watrants at once for realization 
of the amounts, | : 


: ‘On July 24,the petitioners applied to 
the ‘Magistrate and prayed for being 
exempted “from the' liability of' paying 
penalty’, The application was apparently 
rested onthe ground that the petitioners 
“exeruted the bail bond in which there 
was notbing regarding the accused persons 
not going anywhere, that is, in” ordinary 
course of business tLe bail bond had been 
executed”, though in the next paragfaph 
of the applicant it was said “of course 
in the order-sheet mention of the fact was 
made that the accused persons should ‘not 
go to Lagar and take any part, eta.” 
Inthe next paragraph it was stated that 
it appeared thut Suresh Ohandra Misra 
(one of the accused persons) went to Bihpur 
and theace to Gogti and met the Inspector 
of Police who asked him to go back to 
Mongbyr and he at once came to 
Monghyr and surrendered before the 
Court and admitted his mistakes in leav- 
ing Monghyr on some economical grounds. 
The learned Magistrate refused the applica- 
tion’ of the petitioners and noted that “the 
conditions were explained to the bailors in 
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Oourt and the latter put in their s'gnatures 
in the order-sheet,” A 

Against the dismissal of the petitioners’ 
application of July 24, to the Sub-Divisional 
Magistrate, an appeal was preferred to the 
District Magistrate, The argument in the 
appeal appears to have been that the bail 
bonds did not contain the conditions 
imposed by the Sub-Divisional Magistrate, 
and that, therefore, the bail could not be 
forfeited for breach of those conditions. 
The learned District Magistrate dismissed 
this as a “merely technical argument to 
wriggle out of tke situation”, He dismiss 
ed the appeal. 
- It has been contended by, Mr, Shabi, 


who appears forthe petitioners, that the- 


procedure followed by the Sub-Divisional 
Magistrate, in holding the petitioners to 
their bond was wrong and that the peti- 
tioners should have been heard before 


the order of forfeiture was passed. This- 


con‘ention must clearly be accepted. 

The learned Advocate has further cone 
tended that the conditions which I have 
quoted from the order-skeet of the Magist- 
rate form no part of the contract of bail 
and that the liability of the petit:oners 
must be determined on the terms of the 
bail bonds themselves, Butifit be a fact 
that the petitioners signed the order-sheet 
of the Magistra'e against the part which 
contains the undertaking on which he 
accepted the bail bonds, the ‘orderesheet 
with the petitioners’ signatures itself 
becomes a part ofthe contract between 
the parties. Ifa contract is required to 
be in writing, itis not the law that it 
must be contained in one piece of writing 
alone and the full terms of contracts in 
writing have oftento be gathered trom 
a series of letters passing between the 
parties put together. I am, therefore, 
unable to accept the petitioner's contene 
tion that their liability is confined to the 
bail bonds alone, and I. hold that bail 
was accepted, as the Magistrate put it 


in hiscrder of July 7, “on the distinct 


understanding that if any report is received 
showing contravention of this undertaking 
I .will at once cancel the bail and forfeit 
the bail amount. ~ 

This is a case where the Magistrate 
concerned undoubtedly failed to follow the 
appropriate procedure under s. 514in that 
he held the petitioners to their bonds 
without calling upon them to show cause 
why the penalty should not be paid. But 
it is also a case where there is no real 
dispute about the facts, In fact, the only 
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point mooted below was that the "distinct 
understanding” was nn part of the con- 
tract of bail, and this, as I have already 
held, is quite untenable, It was suggest- 
ed by Mr Sbtahi that there is no proof that 
the signatures against the Magistrate's 
order of July 7, which purport tobe the 
signatures of the petitioners were in fact 
made by them, Batthe answer to this is 
furnisted by what the Magistrate has said 
in his order of July 31, on the petitioners’ 
application of the 24th of that month and 
by the failure of the petitioners to chale 
lenge it in appeal. There is also no quese 
tion that the Magistrate did receive a 
report on July 19, regarding the doings of 
at least one of the accused persons for 
whom the petitioners had stood bail, nor 
indeed about the doings of that accused 
contrary to the conditions imposed by the 
Magistrate before agreeing to accept bail. 

Section 537 of the Criminal P. O. provides 
(to quote those portions which are now 
material) that 

“no order passed by a Oourt of competent juris- 
diction shall be reversed or altered on revision on 
account of any error, omission or irregularity in 
any enquiryor other proceedings under this Oode 
unless such error, omission, irregularity ............. has 
ocoisioned a failure of justice.” 

It seems tO me quite clear that this is 
sufficient in the circumstances of this case 
to prevent interference in revision, though 
it must not be understood that this is in 
any sense an approval of the carelessness 
shown by the Magistrate in his proceeding 
under 8, 514. 


The application is dismissed, 
B. Application dismissed, 





LAHORE HIGH COURT 
Second Appeal No. 394 of 1938 
May 5, 1939 
MoȚsgom, J. 
KANSHI RAM—DBSFANDANT—ÅPPALLANT 
versus 
Mrs. OWEN ROBERTS—PLAINTIPR — 
RESPONDENT 
Tort—Negligence—What is—Ordinary, prudent and 
reasonable man is not required to drive on 
assumption thathe shall meet obstruction on highway 
—Isaue whether driver's negligence was cause of 
i is one of fact. | h 
Negligence is the omission to do something which 
a reasonable man, guided upon those considerations 
which ordinarily regulate the conduct of human 
affairs, would do or doing something which a 
pradent and reasonable man would not do. The 
ordinary,*pradent and reasonable man is not 
required to drive on the assumption that he will 
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meet with improper obstructions on the highway. 
Merely because the ordinary man knows that at 
times others unlawfully place obstacles on the 
highway. drive at a furious pace, turn across the 
road without giving the recognized sign, he is not to 
penalized, when he is behaving as a reasonable 
and prudent man would [p. 602, col. 1.) 
r The question of contributory negligence is one of 
act. 

The issue whether the driver's negligence was 
the cause cf the accident can be treated as a 
question of fact. Tart v G. W. Chitty & Co. (1), and 
Baker v, Ti, Longhurst & Sons Ltd. (2), not followed. 
Tidy v Battman (4), and Griffiths v. East & West 
India Dock Co. (5), relied on. 


S. A. from the decree of the Addi ional 


District Judge, Lahore, dated March 81, 
1933. a 


“Mr. Je G. Sethi and Diwan Mehr Chand, 
for the Appellant. 
4 Mr. Ishwar Das Khanna, for the Respon- 
ent. 


Judgment. -— This is a second appeal 
from the judgment of the Additional Dis 
trict Judge, Lahore, upholding the judgment 
of the trial Judge in favour of the plaintiff 
except on the amount of damages. The 
plaintiff sued the. defendant for damages 
for the defendant's negligence in leaving a 
stesm-rolleron the Mall, Lahore, unlighted, 
with which -the plaintiff's car collided. The 
defendant pleaded that the driver of the 
car was exclusively to blame for the acci- 
dent by reason of his rash and negligent 
driving, that there was no obstruction 


caused by the steam-roller, that the 
steam-roller was lighted and that a 
chaukidar was present: admitting the 


presence of the steam-roller on the left- 
hand side of the roadway, the defendant 
pleaded further, that he did all in hig 
power to warn approaching traffic. Amongst 
the issues framed were the following : 

‘(1, Whether there was no chaukidar and proper 
lights on the steam-roller on the highway and this 
led to the collision. 

<2) Whether the collision was due to the negligence 
and rash driving of the person driving tho car." 

The learned trial Judge found on the first 
of these issues that the steam-roller was on 
the left side of the road midway between 
two lamp posts, where the light was dim, 
and under a pipal tree. He refused to 
accept the evidence for the defendant that 
after a break-down the steam-roller had 
been moved to the extreme left of the road- 
way, He found also that there was no 
chaukidar, and no light on the steam-roller. 
He found also that the impact took place 
on account cf the negligence of the defen- 
dant and his servant. He did not discuss 
the "second of the’ issues set out abové 
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separately : he referred to his discussion - 
on Issue No. 1. There was no issue on the 
question of contributory negligence as 
such: such an issue did not arise on the ` 
Pleadings : the defendant's case throughout 
both in his pleadings and evidence was 
that onhia part there had been no negli- 
gence. The notice of appeal to the District - 
Judge re-asserts the same position which is 
summed np in para. 5: i 

“It is sufficiently proved that there was a chauktdar 
and a proper light on the spot and that the alleged 
impact was due to the gross negligence and care- 
lessness and rash driving on the part of the driver 
of the car.” 

The two questions argued before the- 
learned District Judge were whether the 
damage tothe plaintiff's car was the result 
of the negligence of the defendant's servant 
and what damage had been suffered. The 
learned District Judge accepted. Mr. Wil- 
son’s evidence. Mr. Wilsoa who was 
driving acarin the opposite direction saw 
the accident. Earlierhe had driven in the 
other direction and himeelf narrowly 
escaped driving into the steam-roller. His 
evidence shows that the steam-roller in 
such a position was in the nature of a trap. 
There is no evidence to show that the speed 
of the car was excessive. The main ground 
of appeal to this Oourt is stated thus : i 

“When the learned District Judge held that it may. 
be that the sidelights of Mr. Wilson's car were con- 
tributing to prevent the driver from seeing the - 
steam-roller, he‘ ought not to have held that the 
damage to the plaintiff's ‘car was due to the negligence 
of the servant of the defendant.” 

It is clear that such a finding would not 
relieve the defendant of liability for his 
negligence, if his negligence caused the - 
accident and there was no contributory 
negligence on tke part of tha driver. In the 
arguments before me, the learned Counsel 
for the defendant introduced a new line of 
argument altogether. He was confined to 
questions of law, and with a finding of fact 
against him on the question of negligence - 
and no finding of contributory negligence — 
in his favour, he was compelled to argue 
that on the plaintiff's cage, it was not open 
to the Judge to find for the plaintiff, ie, — 
that if the case had been tried by a jury,“ 
the question of contributory negligence 
would not have been left to the jury. The” 
argument was based on two English cases, 
Tart v.G W. Chitty & Co. (1) aud Baker v. 
E Longhurst & Sons, Ltd. (2\ To both 
these cases tke negligence of the defendants 
consisted in having vehicles on the road 


Pe K B 458; 102 L JK B 568; 1491 T 
(3) (1938) KB 461; 102 L JK B 573; 149 L T264, 


1940 = 


without rear lights; in the former case the 
vehicle was a steam-lorry and in the latter 
a horse and cart: in both cases. the plain- 
tiffs riding motor-bicycles, rede into the 
unlighted vehicle from behind. The 
Appellate Courts held in both cases that the 
trial Courts were bound to find the plaintiffs 
guilty of contributory negligence. In the 
second case Srrutton, L. T, said : 
“Either he (the plaintiff’ was going ata pace 
, at which he could not stop within the limita of hie 
vision, or, if he could stop within the limite of 
his*vision, he was not looking out. In eitherevent 
he was guilty of negligence." . 
a Tart v.G. W. Chitty & Co, (1), Swift, J. 
said: 


“Here, to my mind, it is prefectly clear, however- 


wrongly and improperly the defendants acted in 
putting their steam lo: In the place where it 
was, the plaintiffmight by the exercise of ordinary 
care have avoided the collision, and he must there- 
fore’ have failed to exercise, ordinary care, and 
as a matter of law, was guilty of negligence and 
such negligence should have been found as a matter 
of. law on those facta by the County Court Judge.” 

Now it has never, so far as I am 
aware, been suggested that the issue of 
negligence is a questicn of law: but the 
cases cited above make 
the. facts are disclosed in the plaintiff's 
case, to treat the question of contributcry 
negligence as one of law, The most obvious 
criticism of this view is that at the same 
time the defendant might be relying on 
the same facts as evidence of negligence 
on the part of the plaintiff, in England in 
a. counter-claim, in the Punjab in a suit 
consolidated with the original suit and the 
issue’ whether the plaintiff was guilty of 
negligence would have to be treated as a 
questionfof fact. The leading authority on 
the: question of. contributory negligence is 
Dublin, Wicklow and Wexford Railway Co. 
v. Slattery (3). Four of the majority of five 
Lords of appeal expressed themselves clearly 
on this point: Lord O'Hagan said: 

“The questions raised at the trial were questions 
of fact only. ...... first whether the defendants’ had 
been guilty of negligence and secondly, whether 
contributory negligence could be ascribed properly 
to the unfortunate person, who lost his life.” 

Lord Hatherley was the member of the 
Court on whose judgment, it may be 
said i the proposition that the issue of 
contributory negligency might, in certain 
ciremstances, be treated as a question of 
law, is bared. His view is put shertly in 
the following passage: f 

“I£ mch contributory negligence be admitted by 
the plaintiff orbe proved by the plaintiff's witnesses 
while establishing negligence against the defendants, 


I do not think there is anything left for the jury 
to decide, there being no contest of fact.” 


(3) (1878) SA O 1155; 89° L T 365; 37 WR 191. 
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Lord Hatherley's dictum has been discuss- 
ed and applied in several later cases, but 
nntil the decisions of 1933 were pronounced, 
it had not been applied in any case in which 
"the relation of cause and effect between 
the plaintiff's negligence and the injuries 
ecmplained of was not clear.” In the most 
recent decision of the Court of Appeal in 
Enlgand, Tidy v. Battman (4), the principle 
enunciated in Baker v E Longhurst & Sona, 
Ld. (2) and Tart v.G. W. Chitty & Co. (1), 
was not accepted by the Oourt, which con- 
sisted of Tord Hewart, Lord Wright and 
Lord Justice Slesser, In very short jadg- 
ments the three learned Judges, dealing 
with facts strenger in the defendant's 
favour, if anything, than thore in Baker 
v. E. Longhurst & Sons, Ltd, (2), laid 
down very emphatically that the issue 
of contributory negligence was a question 
of fact. It may be that, notwithstanding 
the general rale, there are cases where the 
relation of cause and effect is so clear 
that the Court might hold on the plain- 
tiffs evidence that there was no onestion 
for the jury: as Lord Esher said in Griffiths 
v. East and West India Dock Co. (5): 

“The question of contributory negligence ought 
never to be withdrawn from the consideration of 
a jury except in a very extreme case but, when 
the evidence was so. strong that it would be 
wholly unreasonable for the jury to find otherwise 
than that the plaintiff had been guilty of onntri- 
butory negligence, then it was the duty of the 
Oourt to stop the case.” 

In ascertaining whether ina particular 
case “it is wholly unreasonable to find other- 
wise,” it is essential to remember what is the 
test of negligence and, so far as I can 
see, itis because Scrutton, L. J.’s dictum 
which seems so simple and logical, ignores 
the test, thatit fails to be useful. In the first 
place, whether an act is negligent or not 
depends on all the surrounding circumstances 
the dictum seems to ma to ignore the surrounds 
ing circumstances in Evans v. Dawner & 
Co., Lid., which is summarized in a note to 
the report in Baker v. E. Longhurst & Sons, 
Ltd. (2), it was said: “In the peculiar circum- 
stances of this case,there was just enough evi- 
dence to support the jury's verdict;” curiously 
enough the peculiar circumstances in that 
case were not unlike the circumstances of 
the present case—the vision of the driver 
was impeded by the approaching lights 
of a third vehicle, The chief objection to 
the dictum is that it sets up perfection 
on the part of the driver as the ‘standard: 
the’ law does not require so high a standard 


(4; (1984) 1 K B 319; 108L J K B 158; 180 LT 90° 
(5) (1889) 5 T LH 871. 
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of conduct. “Negligence,” said Baron 
Alderson in Blyth v. Birmingham Water 
Works Co. (8). 

“ia the omission to do something which a reason- 
able man, guided upon those considerations which 
ordinarily regulate the conduct of humam affairs, 
would do or doing sometimes which a prudent and 
reasonable man would not do” 

The ordinary prudent and reasonable man 
is not required to drive on tbe assumpti-n 
that he will meet with improper ubstructions 


on the highway: because the ordinary mån ` 


knows that at times others unlawfully place 
obstacles on the highway, drive at a furious 
pace, turn across the road withont giving 
the recogaised sign, is he to be penalized, 
though he is behaving as a reasonatle and 
prudent man would? An affirmative answer 
would encourage the real law-breaker, 
.-I may conclude this discussion by a brief 
reference to an American case. In some of the 
American Courte [e.g.,8ee Stone v. Muller:7).| 
the doctrine of Scrutton, L, J. is applied; 
the Rule is there called the “drive within 
radius of your lights rule.” Other Courts 
in America hold that the question to be 
determined in such cases as the present 
is whether the driver should bave seen 
the obstruction. In the judgment in 
Morehouse v, City of Everett (8), the followe 
ing passage occurs ; r 

“The rule contended for is, in our ọpinion, entirely 
too broad, and if put in effect, would have very 
gerious and unjust results. It loses sight of the 
fact that one driving at night has at least some 
right to assume that the road ahead of him is 
safe for travel, unless dangers therein are indicat- 
ed by the presence of red lights; it does not take 
into consideration that visibility is different in 
different atmospheres;” 
and though in that case the driver had driven 
his car intoa Very large obstruction, a wooden 
dwelling-house which occupied practically 
the whole breadth of the roadway, the 
Court held that the driver was not gulty 
of contributory negligence as a matter, of 
law and fhat the question had beep properly 
left to the jury. I have no doubt that, in 
the case now before me, the issue whether 
the driver's negligence was the cause of 
the accident was properly treated as a ques- 
tion of fact. There was, in my opinion, ample 
evidence to support the finding: that the 
driver was not guilty of contributory negli- 
gence, and, indeed if the question were open 
to me for decision, I should so find, No 
attempt was made to show that the speed of 
the car was excessive and owing to the 
position on the road in which the steam- 


6) (1856) 11 Ex 781; 25 L J Ex. 213; 2 Jur (N 8) 
335, 4Ww Pan ‘ 


(7) 257 Massachussets 344. 
(8) 141 Washington 399, 


HARIHAR DORA v..UPANDRA PATI PAT.) 


18510 


roller was left, it crested a trap for the 
driver. I find noreason for interfering with 
theamount of damiges awarded. Again, I 
have tha power to interfere only, if a ques 
tion of law is involved. The evidence of 
the amount of damage is sufficient to 
support the findings. I dismiss the appeal 
with costs. 
D. Appeal dismissed, 


——— 


PATNA HIGH COURT 
Letters Patent Appeal No, 11 of 1938 
April 27, 1939 
HaARRIRS, ©. J. AND Woart, J. 
HARIHAR DORA AND OTHERS 
—DEFENDANT3 Nos. 1 To 3—APPRLLANTS 
versus 
UPENDRA PATI—PLalINTIFF AND ANOTHHR— 
DersnpanT No. 4— RRAPONDENTI3 
0. P. Land Revenue Act (XVIII of 1881), as. 33, 
158—Jurtsdiction of Oivil Court — Lambardar co- 
sharer paying land revenue on behalf of co-sharers 
as zabti bhogra—Suit to recover such amount from 
co-sharers—Civil Oourt, if can entertain— Land tenure 
—Zabti bhogra—Assessment of—If can be challenged 
tn civil suit. 


For acaseto come under cl. (10) of s. 152, O. P, ' 


Land Revenue Act, the matter complained of and 
which gives rise to the suit must actually be con- 
nected with or arisa out of an actual collection or 
some process forthe recovery of arreare of revenue, 
[p 804, col 1) 

Where a lambardar co-sharer pays the whole of the 
revenue and brings a suit against other co-sharers 
to recover the amount paid by him on their behalf 
as zabtt bhogra, the cause of action does not arise 
out of the collection or anything connected with the 
collection-but rather from a payment made to the 


defendants’ use and in view of s. 33 which pre . 


supposes that the Civil Courts have jurisdiction to 
hear suits by lambardars for arrears of revenue 
payable through them by the proprietors whom they 
represent, sucha suit does not fall within s. 152 (b) 
(10). Such a claim is one under e. 69, Contract Act, 
aud the Civil Court has jurisdiction to entertain it, 

Once the assessment is made and left unchallenged, 
it becomes binding upon the co-sharers’ gaonttas, 
When no steps are taken to contest the assessment 
made at the time of the settlement, it cannot, be 
challenged in a civil suitand a partition among the 
co-sharer gaontias does not put an end to the liability 
for zabti bhogra, [p 603, col 2.) 

L. P. A. from decision of Mohammad 
Noor, J., dated May 4, 1938. : 

Mr. P. Misra, forthe Appellant, 

Messrs. S.C. Mazumdar and G.C. Das, 
for the Respondents. 4 


Harries, C. J.—lhis is a Letters Patent 
Appeal from adecision of Mohammad Noor, 
J. in second appeal. The plaintiff brought the 
suit out of whicn this appeal arises against 
his co-sharer gaontias fora sum said to be 
due as arrears of zabti bhogra. The plains 
tif was a co-sharer g1ontia and lambardar 


. 


‘amount claimed in this 


1240: 


of village Kharmunda, whereas the defen- 


-dants ` were his co-sharer gaontias. In 


Govt. khalsa villages~in the Sambalpur 
District, there are gaontias who ‘are village 
managers having proprietary rights in their 
homefarm lands. These lands are called 
the gaontia’s bhogra or sir landa, The c-e 
sharer gaontias are allowed 25 per cent. of 
the collections of the villaga as payment for 
their dutiesas managers of the village, and 
they are bound to make over the balance 
of the collections through the lambardar 
to the Govt. The bhogra lands of each 
gaontia are assessed to revenue, and if 
the revenue payable on a particular 
grontia’s bhogra lands is--equal to that 
particular gaontia’s share in the 25 per cent. 
of the total village collections. then the 
gaontia hasto pay over the whole of the 
collections made tothe lambardar. If the 
assessment onthe bhkogra lands is more 
than that particular gaontia’s share in the 25 
per cent. of the collections, the gaontia has 
to pay the lambardar not only the whole of 
the collections made but the difference bet- 
ween the amount assessed on his bhonra 
lands and his share of the 25 per cent. of the 
total village collections. On the other hand, 
if the assessment on the bhogra landsis less 
than his share of the 25 percent. of the 
Village collections, the gaontia is entitled 
to`deduct from the collections made the 


‘difference between his share of the 25 per. 


cent of the village collections and the as- 


Sessment on his bhogra lands. He. of course, 


has. to pay the balance over to the lambar- 
dar. ‘In cases where the assessment on the 
bhogra lands is greater than the gaontia’s 
share of the25 per cent. of the total col- 
lections, the difference is known as zabti 
bhogra Where the gaontia is entitled to 
keep back money out of his collections to 


make up the difference between his share 
‘in:25 -per cent. of the collections and the 
“assessment on his bhogra lands, the amount 


which he is entitled to keep back is known 
as purskar. 4 

: In the present case the defendant's share 
in , the village was five annas four pies, and 
in lieu of this share, they were admittedly 
holding a hamlet of the village Kharmunda 
known as Darangapali. Zabti bhogra pay» 
able by the defendants was assessed at 
‘Re. 52 per annum. According to the plain- 


-tiff's case, he as lambardar had paid the 


whole ofthe revenue due from the gaontias 
to the Govt. and, according to him, 
the defendants had refused to pay the 
i suit as zabti 
bhogra.: The learned Munsif who heard: the 
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case at first instance, dismissed the plain- 
«tiffa claim for zabti bhogra but on appeal 
this decree was reserved, and the plaintiff's 
claim decreed. In second appeal Moham- 
mad Noor, J. affirmed the decree of the 
lower Apoellate Court and dismissed the 
appeal. It has been argued before us that 
the amount of zabti bhogra alleged to be 
payable by the defendants was not satis- 
factorily proved in this case. The lower 
Courts relied upon a document (Ex. 1) 
which isa table showing the zabti and 
puraskar lands of village Kharmunda. It 
is said that this document is not part of the 
Record of Rights, and accordingly it doas 
amount payable by the 
defendants as zabti bhogra. This point 
does not appear to have been made in 
any previous hearing, and from a perusal 
of the judgment of the Jearned Munsif 
and of the learned Subordinate Judge, it 
is clear that the defendants never challeng- 
ed the fact that zabtt bhogra at the rate 
of Rs. 52 per annum was assessed on the 
defendants’ lands. The defendants cone 
tended that they had never paid this sum 
and that the assessment was excessive, but 
that those contentions are very different 
from the contention now put forward, 
namely that the amount assessed on these 
lands was never proved. It is clear that 
inthe Courts belowit was admitted that 
the assessment amounted to Rs, 52 per 
annum, and that what was challenged was 
the legality of the assessment. 

In my judgment, it is not open to the 
defendants to challenge the validity of the 
assessment of zabti bhogra in the Oivil 
Court. Such was assessed at the time of 
settlement and steps should then have been 
taken to contest ths assessment. Once the 
assessment was made and left unchallenged, 
it became binding upon the defendants, and 
they cannot in a suit, such as the present 
one, challenge the validity of that assess- 
ment. The defendants also alleged that this 
village had been partitioned in the year 
1885 and that this partition put an end to 
any liability which may have existed for 
the payment of zabti bhogra. I entirely fail 
to appreciate how a partition could put an 
end to such a liability ; in any event the 
gabtt bhogra of Rs. 52 per annum was 
assessed on the defendants’ bhogra lands 
as late as the year 1927, that is 42 years 
after the partition. In those circumstances, 
it cannot possibly be said that the parti- 
tion has in any way affected the defendants’ 
liability to pay zabti bhogra. It was cone 
tended before Mohammad Noor, J. and hag 
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again been contended before us that tle 
Civil Courts had no jurisdiction to enters 
tain this suit. Reliance is placed ons. 152 
(b) (10), O. P. Land Revenue Act, (Act XVIII 
of 181). The relevant portion of that 
fection is in these terms : ? 

“Except as otherwise hereinbefore provided, (a) 
no Oivil Court shall entertain any suit instituted, or 
application made, to obtain a decisionor order on 
any matter which the Governor-General in Council 
the Chief Commissioner or a Revenue or a Settlement 
Officer is, by this Act, empowered to determine or 
dispose of; and in particular (b) no Oivil Oourt 


shail exercise jurisdiction over any of the follow- | 


ing matter: 
: + * * + * 


(10) claims connected with, or arising out of the 
collection of revenue, or any process enforced on 
account of an arrear of revenue, cr on account of 
any sum which is under this or any other Act 
realizable as revenue. ~” i 

According to the appellante, this is a 
claim connected with or arising out of the 
collection of revenue and hence no Oivil 
Court has jurisdiction to decide it. The 
claim, it is said, is a claim for zabti 
bhogra, that is a claim fcr a form of re 
venue. It must be remembered that in this 
csse the plaintiff-reepondent as lambardar 
had paid the whole of the revenue due, and 
this claim was for ihe amount which the 
defendants should have paid the plaintiff 
as zabti bhogra. The plaintiff had in fact 
paid this sum to the Govt. on the defendants’ 
bebalf, and in this suit he was claiming 
frcm the defendants money which he had 
paid to their use, 
have to concede that this claim is not 
a claim to recover an amount due as 
revenue, but they urge it isa claim con- 
nected with cr arising out of the collection 
of revenue. Olaims connected with or arise 
ing out of the collection ofrevenue must be 
claims which have arisen through actual 
collection. It ia to be observed that cl. (10), 
deals not only with claims connected with 
or arising out cf tLe collection of revenue 
but also with claims connected with or 
arising cut of any process enforced on 
account of arrear,of revenue, cr on account 
of any sum which is under this or any 
otter dct realizable asrevenue. It appears 
to me that this clause deals with claims 
arising from actual collections or from the 
processes to enforce the realization of 
atrears of revenue or arrears cf sums realiz- 
able as, revenue. To come within this 
clause, the matter complained of and which 
gives rise to the suit must actually be cor- 
nected with or arise out of an actual col- 
lection or some process f.r the recovery of 
arrears of revenue, The cause of action 
must be intimately c-nnected with the col- 
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lection or with the process for the recovery 
of revenue, In the present case thia zabti 
bhogra was not collected by. the lambardar 
from the defendants. The -amount was 
actually paid by the lambardar to the 
Govt, ‘though he had never. received it 
from the defendants. The present suit is 
a suit to recover a sum which. the plaintiff 
bas paid on behalf of the defendants, and 
in my view the present claim is not a 
claim connected with or arising out of 
actual collection. In fact, it was the failure 
to collect the revenue before’ actual pay- 
ment by the lambardar which gives, rise 
to this suit. The cause of action does not 
arige out of the collection or anything 
ecnnected with the collection but: rather 
from a payment made to the defendants’ 
ure. It ‘appears to me that s. 33, O. P. Land 
Revenue Act, makes it clear that a suit 
such as the one now before the Court 
does not fall within s. 152 (b) (10) of that 
Act. Section 33 provides that 


“when any local area is under settlement, the 
Ohief Commissioner may invest any Subordinate 
Settlement Officer with the powers of any of (the 
last five classes) of Courts described in s. 4 of (the 
Central Provinces Civil Courts Act, 1885), and the 
hief Settlement Officer with the povem of a Oourt 
of a Deputy Commissioner deseri in the same 
Act, (a. 7), for the trial, in the first instance, of 
any of the following classes of sults instituted 
within such area: 

* fa * * 

(b! suits by lambatdars for arrears of revenue 

payable through them by the proprietors whom 


they represent ;° 
* * * 


This section gives Revenue Officers during 
a settlement powers to hear certain suits, 
which clearly would otherwise be heard 
by the Civil Courts. The section pre-e 
supposes tbat. the Civil Oourts have 
jurisdiction to hear suita by lambardars 
for arrears of revenue payable through them 
by the proprietors whom they represent. 
It is to be observed that by reason ofs. 4 
(ta) “proprietor” includes a gaontia of a 
Govt. village in the Sambalpur District. 
The defendants, who are gaontias in a 
Govt. village are, therefore, within the 
purview of e, 33, O. P. Land Revenue 
Act. After the settlement is completed, the 
powers given to the Settlement Officer to 
hear these claims is terminated; and s. 39 
of the Act provides: 

“When the settlement of any local area has been 
notified as completed, all the powers exercised by 
the Settlement Officers in such area shall cease, 
and all suits and applications pending before such 
officer shall be transferred to Buch of the Courts 
ordinarily having jurisdiction in such cases as the 
Commissioner of the Division directs, or, if there 
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are no such Courts, shall be disposed of in such 
manner as the Chief Commissioner directs.” ` 


_ These sections clearly show that durin 

the . pendency of settlement operations 
claims otherwise cognizable by the Civil 
Courts may be dealt with by Settlement 
Officers but when the settlement has been 
completed, the powers of the Settlement 
Officers are terminated and all pending suits 
are transferred back to appropriate Oivil 
Courts. Unless claims by a lambardar 
against cc-sharera for arrears of revenue 
paid on tbeir behalf are cognizable by the 
Civil Courts, then s. 33 and the following 
sections of the O. P, Land Revenue Act, 
are unintelligible. In my view the present 


claim is a claim under s. 69, Contract Act, ’ 


and is not a claim connected with or arising 
out of the collection of revenue, and the 
Civil Courts-had jurisdiction to entertain 
the claim, In my view the decision of 
Mohammad Noor, J. is right and should be 
affirmed. I would, therefore; dismiss this 
appeal with costs. 


Wort, J:—I agree, 


B Appeal dismissed. 
_ RANGOON HIGH COURT 
Second Appeal No. 3U5.of. 1938 
May 22, 1939 
MosELY, J, 
TAN SIl’ SHAN—DarsenpANtT — APPELLANT 
vsrsus ; 
U PO NYUN and ANOTHBR— PLAINTIFEB 
: — ResPoN DENTS 


Easements Act iV of lbb2), sa, 1, 4—Applicabtiity 
to Burma—Limuation, Act UX of Lvs), 3. 26— 
Tenant of one land, if can acquire for himself or 
on behaly of landloru right of way, as of right upon 
another land of his own—asement —highi of way 
—Ownership of two estates not co-eatenstve and 
equaltn vuisdity — Basement, tf extinguished by 
unity of possession of dominant’ and servient 
tenements: g 

Although the Easements Act does: not apply to 
Burma, ihe Ovurt must have regard to that Act in 
considering the question relating to' an easement. 
160 Ind. Oas. 796 (1), relied on. i 
. No doubt the possession of the tenant is the 
- possession of the landlord, but a tenant of one 
jand cannot acquire, either tor himself or on behalf 
of hia-landlord, aright of way as of right upon 
another land of his own; thats a principle of the 
English Law repeated in 8. 4, Hasements’ Act, 
Moahoosoodun Dey v. Bissonauth Dey: (3), 96-Ind; 
Oas. 968 (4), relied on, - 

- The acquisition -of-a right of way is not extin- 
guished, but only suspended, by umty-of pussession 
of-thé'dominant- and servient ‘tenements’ wheie the 
ownership of the two estates is not’ cu-extensive and 
equal ın validity, the dominant tenement being 
held- for. æ term’of-years-only and the -servient 
fenement*in full right of ownership. 10'Indy Uas, 
663 (5), relied on, g : ` 
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S-A. against the decreè of the District 
Court, Mergui, in O. A. No. 9 of 1938. 


Dr. Ba Han, for the Appellant. 


Mr. Maung Aung Gyaw, for the Respon- 
dents. 


Judgment.—The plaintiff-respondents, 
U Po Nyun and his wife, sued the defen- 
danteappeilant, Tan Sit Shan, for a declara- 
tion of a right of way and an injunction to 
restrain the defendant from obstructing it. 
They obtained a decree in the trial Court, 
which was upheld on appeal tothe District 
Court. The facts of thecase are that U Po 
Nyun and his father before him have 
owned the mill-site shown as B in the plan 
Ex. A for 60or 70 years. This land was 
leased to ‘one U Ohein for 15 years, 
U Ohein first erected a boat-building shed 
cn itand 12 years later a mill, without 
obtaining a frash lease. That mill was 
sold to Ba Swee Seng Ban Shwe Sin) com- 
pany, of which plaintiff No, 1 was one of 
the partners. ‘hat company was in posses» 
sion of the mill for 20 or 27.years up to 
1932, so the sale tothem was in 1909 or 
1906, U Ohein came on the land 26 years 
before then, that ise, in 1879 or 1880, and 
built the mill in 1591 or 1892, and he and 
‘toen after nis death his wife Daw Lu Ngon 
owned the mill for 14 years before she sold 
it to Ban Swee Seng Company in 190v or 
“1306; Thecompany went into liquidation 
in 1932, and another party in 1934 bought 
the mull buildings and they were dismantl- 
ed and taken away. The defendant bought 
from Ban Swee Seng Oompany atthe same 
auc:ion in 1934 the landshown in the plan 
as'A, over which the road in question, 
marked © D runs. Ban Swee Seng Vompany 
had bought this land from tae original 
Owners some three years after they nad 
buugot the mill buildings from Maung 
Chein, i~e. in 1903 or 1909. “Lhe defendans 
has -bullt substantial granary at the: place 
marked by me as X ia Ex. A, where the 
road OD debouches onthe municipal road 
EF, Exhibit B, plan of 1801-2, shows that 
the road-existed in its present width and 
State in that year. The evidence showed 
that U Ohein was exercising aright of way 
over this road since he built the mill ia 
1891 or 1892 forsome 14 years up to 1905 
or 190s, and that-Ban-Swee Seng Oompany 
exercised aright of way over it after-that, 

from 1903 or 1306 until it bought the land 
on which the road stood in 1808 or 1909, 
after which it continued to. use the same 
Toad over- ite own- land. In all 17 years 
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uset or.at the most 18 years user as of 
Tight over another's land was proved. 

Before L Chein’stime there was admi:- 
tedly a fcotpath of unkrown width on the 
same site as this road. The plaintiffs claim 
a right of way over the whole langih of 
the road for width of 18 feet. A right of 
way is not denied, but itis denied in this 
appeal that aright of way for carla over a 
-width of 18 feet was acquired. The evi- 
dence, that of the plaintift and his witness 
Za To (P. W. No, 2), goes to show that the 
road which led from the mill buildings to 
tbe municipal road was only used qua 
cart road after the mill was built. Both 
the plaintiff and U -Za To say that the 
Toad was only made into a cart road and 
a bridge built over the creek wken the mill 
was built, When there was a boatehed on 
the land, there was a footpath on the same 
alignment, but Za To makes it clear thatit 
,was then only a footpath, and it would 
-8eem thatcarts could not have used it 
before there was a bridge. A right of 
way 18 acquired under s. 26, Lim. Act, by 
enjoyment by any person claiming title 
thereto ag an easement and asof right 
without interruption and for 20 years. 
Although the Hasements Act does not apply 
to Burma, no doubt the Oourt must have 
regard to that Act in considering the ques- 
tion .now under consideration: Daw Gyan 
v. U Maung Maung (1) at p. 752. 

It, is the law tbat tne possession of the 
tenant is the possession of the landlord 
Gaford v. Moffat (2), but a tenant of one 
land cannot acquire, eitner for himself 
or on behalf of nis landlord, a right of way 
as of right upon another land of his own; 
that isa principle of the English Law 
repeated in B. 4, Easemenis Act, which 
detines “easement” as a right which the 
Owner or occupier of certain land possesses 
in respect of certain other land not his 
own: see Modhoosvodun Dey v. Bissonauth 
Dey (3) at pp. 365, 306 and Subba Rao v~. 
Lakshmana kao (4), No doubt the acquisi- 
tion of a rigat of way was not extinguished 
but only, suspended, by unily of possession 
of the dominant and servient tenements, 
for ahe ownership of tue two estates was 
not co extensive and equal in validity, the 
dominant tenement being Leld for a term 
of years only, the servient tenement in 
fall rgbt of ownership, Tinkowrt Pathak 
` (1) 13 R 748 at p. 752; 160 Ind. Oas. 796; A 1 R 1936 
Rang 58; 8 R Rang 431, 

(2) (1868) 4 Ch a 133, ~~ x 

(3) 15 Beng-L R 361 at pp. 365, 306, : 

(4) 49 M 520; 96 Ind.. Cas. V68; AI R1926 Mad 
725; 23 L W 69; (1020) M WN 923 (Fb) 
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But there is no 


v. Ram Gopal Pathak (5). 
into 


evidence of user after the mill went 
liquidatirn. a 

The learned District Judge said that 
although plaintif No. 1 was a partner of 
the company he was always the owner of 
the land Ex. B, and used the road as such 
quite apartfrom the user of it by his 
tenant, the mill company ; but it is clear 
from the evidence that the use of the road | 
as R cart road was by the tenant mill-com- 
pany and its customers only. For thése 
reasons it appears to me that ZO years unin- 
terrupted user of the right of way claimed, 
t.e. of an 18 feet cart road, was not proved 
on behalf of the plaintiffe, but only 17 or 
at the most 18 years user was proved. -This 
appeal must be successful and the plain- 
tiff’s suit dismissed with costs in this Uourt, 
Advocate’s fee four gold mohurs. As,’ how 
ever, the defendant adduced what was une 
doubtedly shown to be false evidence on 
a point -never taken in the written states 
meat, that the company paid rent to ‘the 
previous owner of the land Ex A before the 
company bought that land, the parties will 


pay their own costs in the two lower 
Oourts. 
D. Appeal allowed. 


(9) 50 O 358; 70 Ind.- Oas. 663; A I R 1923 Oal 
8, 36 CL J 161, , 


—— 


PATNA HIGH COURT 2 
Appeal from Appellate Order No. 215 of .. 
: 1939 | 
November 29, 1939 
“ Hapeins, O. J. AND Duavup, J., 
BUKAR OENTRAL CO-OPEKATIVE. ,. 
- | BANK, LTD.—APPELLANT . -> 


: versus eae 
AKHOURI BINDHYAOHAL . horn 
PARSAD SINGH-—RRSPONDHNT. | `y 
Baeoutuon—Bar to—Decree obtained by depositor 
against Co-operative Bank for return of deposit— 
During pendency of suit, compromise sanctioned ‘by 
Registrar, Co-operative Soctettes urider s. 24-4,. Bihar 
and Ortssa Co-operative Soctettes Act (VI ..0f 
1935)—Decree-holuer no party to it—Whether bar to 
execution of decree, 4 , Pe 
Where during the pendency of a suit .by a depo- 
sitor agdinst a Uo-operative Bank to 1ecover the 
amount of the deposit, a scheme of compromise 
under 8, 24-A of the Bihar and Orissa Uo-operative 
1eties Act 18 sanctioned by the Registrar of Uo- 
operative Societies, the compromise 18 binding on 
the plaintiff depositor under s 21-A (2) of that Act 
although he is not party to the compromise and a. 
decree passed in the suit is only a security for the 
debt that 18 owing to the deoree-holder und has 
the effect of establishing that debt as against the 
Bank and though the compromise is no bar: tQ- 
the passing of a deores, is is a clear bar to exeoue 
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~ tion of the decree. The compromise barsexecution, 
not by reason ‘of any express provision in the Bihar 
and Orissa Co-operative Societies Act, but under 
the general law. 


A. from an order of the Subordinate 
Judge, Arrab, dated May 25, 1939. 


Messrs, Mahabir Prasad and Brahmadera 
Narain, for the Appellant. ` is 


Messrs. S. M. Mullick and Harnarayan 
Prasad, for the Respondent. 


Dhavle, J.—This is an appeal from a 
decision disallowing objection of the appel- 
lant, the Buxar Central Co-operative Bank, 
Ltd., that execution of a decree obtained 
against it by the respondent ia barred by 
a scheme of compromise under 8. 24-A of 
the Bihar and Orissa Co-operative Societies 
Act (VI of 1935) which was -sanctioned by 
the Registrar of Co-operative Societies on 
October 15, 1936. In 1927, the respondent 
deposited Rs. 13,000 with the appellant. In 
1935 correspondence began between the 
parties regarding the re-payment of this 
sum, and failing to get satisfaction, res- 
pondent filed a suit on February 3, 1936, 
for the recovery ,of his deposit. During 
the pendency of the’ suit the scheme of 
compromise under s. 24-A of the Act was 
agreed to by. the required majority of 
creditors and sanctioned by the Registrar 
under sub-s. (2) ofe. 24-A of the Act.. The 
respondent's guit.was decreed on. Deceme 

. ber 18, 1936. Aniappeal was preferred by 
the appellant against this decree and dise 
missed by Wort, J. (Ohatterji, J. concare 
ring), who found that there was nothing 
either in the alleged arrangement (that is 
to say, the “scheme of compromise”, the 
factum of which is not disputed before us) 
or in the Act itself which woald bar plain- 
tiff’s claim or bar his action for the money 
or balance of- the money deposited ‘by him. 
The learned Judge went on to add | TT 

“I propose to Bay no moré for fear of dealing 
with matters which are not strictly before us in 
this appeal, the substance of the decision of this 
Oourt being that the plea taken up by the defendant 
society was not a barto the plaintifi’s suit.” - 

When the respondent put the decree into 
execution, the appellant again pleaded the 
scheme of compromise by way ofa bar. 
The lower Court found no provision in the 
Bihar and~-Orissa Oo-operative Societies 
Act (Act VI of 1935) a 

“ousting the jurisdiction of the Oivil Court, either 

. to entertain a suit -for money depcsited with the 
Central Co-operative Bank or for execution of -a 
decree for such money obtained in a Oivil Court”, 
‘and arrived at the conclusion ‘that the pros 

_ Vision in 8. 24-A that the order of the 
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Registrar shall be final “would not bar a 
roceeding in the Q:vil Ovurt instituted 
before sach scheme was contemplated or 
sanctioned.” 

‘The objection of the judgment-debtor- 
appellant was accordingly dismissed. 

It ig not very clear from the order of the 
lower Court how far the contention: advanc- 
ed on behalf of the decree holder that ag 
a depositor he was not a creditor of the 
judgment-debtor within the meaning of 
5. 24-A was accepted by the lower Court; but 
Mr. Sushil Madhab Mallick, who appears 
for the  decree-holder-respondent, does 
not dispute the position that as a depositor 
the respondent was a creditor of the appel- 
lant. Bub-s. (2) of e. 24-A of the Act makes 
the compromise agreed to by the specified 
majority, if sanctioned by an order of the 
Registrar, ‘ binding on all the creditors, or 
the class of creditors, as the case may be 
and also on the Society”. It was suggested 
on behalf of the respondent that he was not 
a party to the compromise ; but subes, (2) 
makes his individual participation absolute- 
ly immaterial. It has not heen suggested 
on behalf of the respondent that the com- 
promise, which was published in the Gazette 
with the crder of the Registrar sanctioning 
it as required by subes. (4) of s. 24-A, was 
in any respect informal. The learned 
Subordinate Judge fell into an error in 
thinking that inthis execution proceeding 
he was asked to hold that the finality of 
the order of the Registrar barred “a proceed- 
ing in the Oivil Court instituted before such 
scheme was contemplated or sanctioned”. 
It was the suit of the respondent that had 
been instituted before the order of the 
Registrar sanctioning the compromise; but 
the execution proceeding itself came years 
after that order. It is true that the scheme 
was pleaded as a bar to the suit itself, but 
in overruling plea Wort, J. was careful 
enough “to say no more for fear of dealing 
with matters which arə not stricily before 
us in this appeal”. The learned Subordinate 
Judge has missed the point of this regervae 
tion. The compromise with the sanction of 


the Registrar bars execution, not by reason 


of any express provision in the Bihar and 
Orissa Co-operative Societies Act, but under 
the general law. A judgment-debtor is 
always entitled to resist execution on the 
basis of a compromise if the compromise 
is binding on the decree-holder and has 
the effect of barring execution. It has been 
contended on behalf of the respondent that 
the compromise in the present cage cone 
tains nothing to bar execution of the decree 
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oblained by him. Now, itis true that the 
compromise says nothing expressly about 
any decrees obtained or to be obtained by 
any creditor of the Buxar Oentral Oc 
operative Bank. Indeed, it d.es not pur- 
port to impose any obligations on any of 
the creditors of the Bank. What it does do 
is to make such provisions as that in the 
first place at least 75 per cent. of the Bank's 
recoveries on account of principal shall be 
distributed strictly pro rata among the 
creditors, towards the principal, and that all 
recoveries on account of interest shall, after 
meeting certain indispensable and also un- 
foreseen expenditure, be similarly paid 
towards interest at certain fiat rates. There 
are other restrictions imposed on the Bank 
as regards the manner in which itis to 
conduct its business. Jt is also provided 
that the lands purchased by the Bank may 
be sold to any creditor in set-off of hig 
deposit, provided -he is the highest bidder, 
and that the scheme is to be in operation 
for. five years, unless it is revised earlier 
with the approval of the Registrar, if the 
financial position of the Bank should require 
it. ‘This was the ‘scheme of compromise” 
which the Registrar sanctioned asin the 
best interests of all the parties concerned. 
It is plain that it would be no compromise 
atall if its effect was to impose no obliga- 
tions on the creditors. It may, indeed, be 
doubted . whether it would be binding 
as a Compromise upon the Bank in the 
absence of any consideration moving from 
the creditors for the restrictions to which 
the Bank is subjected under the scheme. 
When pressed with this aspect of the 
matter, Mr. Mullick argued that what the 
respondent may be taken to have given up 
was his right to attach all the income of 
the Bank. Butitis plain that atthe time 
the scheme of compromise was arrived at, 
neither the respondent nor any other cre- 
ditor of the Bank had any such right; the 
respondent still had to obtain his decree. 
It seems to me impossible to read the 
sanctioned scheme of compromise in any 
other light than as an arrangement under 
which creditors were to refrain from levying 
execution in return for the restrictions 
imposed upon the Bank as regards the dise 
posal of itsincome and property. Mr. 
Mullick has contended that in this view the 
decree obtained by the respondent would 
become anullity. But there is no substance 
in the contention. The decree is only a 
security for the debt that is owing to the 
respondent, and has the effect of establish- 
ing that debt as against the appellant ; 
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and though the compromise was no bar to 
the passing of a decree establishing the 
respondent's debt, itis, in my opinion,‘ & 
clear bar to execution. 4 

I would accordingly allow this appeal 
with costs. 


Harries, C. J.—I agree, - 
s. Appeal allowed, 


BOMBAY HIGH COURT ` 
Second Appeal No. 545 of 1937 
June 28, 1939 


Lokte, J. 
NARHAR SONAJEE JAHAGIRDAR— 
PLAINTIFF—APPRLLANT 
versus i 
TRIMBAK SHRIDHAR JAHAGIRDAR— 


DEFBNDANT—RB8PON DENT. 

Civil Procedure Code (Act V. of 1908), s. 102—Decree 
in surt to recover sums payable by kbatedar to inamdar 
as superior holder—Second appeal, if lies—Bombay 
Land Revenue Oode (Act V of 18,9), 83. 86, 87—00- 
sharer not registered as managing inamdar, whether 
can bring suit directly against khatedar —His remedy. 

Sums payable by a khatedar to an tnamdar as 
superior holder are “dues”, and a suit to recover such 
dues is not cognizable by a Court of Small Oauses, 
and a decree passed in such suit is subject to a second 
appeal. 27 Ind, Uas. 330 (1), relied on, 

The object of the entry of the names of co-sharers 
in the village khatavant is to enable the village 
officers to distribute the land revenue among them, 
1618 only the registered managing inamdar who has 
the sole right to manage the village, i. e., to recover . 
revenue, etc, Ifany of the village kkatedars fail to 
pay the land revenue into the hands of the village 
officers, then it is for the managing inamdars to seek 
assistance from the mamiatdars under as, 86 and 87, 
Bom, Land Revenue Uode, or to filea suit against 
them ‘un a Oivil Court, But other oo-sharers who 
are not recognized as managing inamdare cannot, 
file a suit or seek ussistance against the khatedars 
directly. Their remedy is to sue the managing 
inamdars for an account and to recover their share in 
the land revenue which may have been recovered or 
which may have beèn negiigently’ omitted to. be 
recovered by the managing namdara, 


S. A. frum the decision: of the District 


Judge, Hast Khandesh at Jalgaon, in 
Appeal No..239 of 1936, ' 


Mr. G. M. Joshi, for the Appellant. 
Mr. Y. D. Dikshit, for the Kespondent. 


Judgment.—The appellant is one of the 
Co-sharers ot the inam village of Shindi 
Digar, his share being annas 3 and 9 3/7 
pies. Lhe respondent and one Gopal Shankar 
are the managing inamdars-of the Village. 
Tne inamdare of the village are said to be 
alienees of land revenue. ` The plaintiff is 
said to be a co-sharer who is recognized in 
the khatavant as holding a share of 3 anias 
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and 9 3/7 pies. The village land revenue is 
Tecovered -by the village officers and then 
distributed amon 
according to the es as entered in the 
village khatavani. The respondent holds 
certain lands for which he has to pay. 
Rs, 16-133 as land revenue every year. 
He did not pay the assessment for the year 
1928-29, and the plaintiff filed this suit to 
Tecover his share in that amount together 
with interest thereon by woy of damages. 
Both the lower Courts upheld the Tespon- 
dent's contention that the plaintiff was not 
entitled to file a suit directly against a 
khatedar tenant to recover his share in the 
land revenue, and he has presented this 
second appeal. A preliminary objection is 
raised that as the claim is such as can be 
taken cognizance of by a Small Cause Court 
and is less than five hundred rupees, no 
second appeal is maintainable under s. 102, 
Oivil P.O. But it was held in Madhavrao 
Moreshvar v. Rama Kalu (1) that sums 
payable by akhatedar to an inamdar as 
superior holder are “dues,” and a suit to 
recover such dues is not cognizable by a 
Oourt'of Small Oauses, and a decree passed 
in such suit is subject toa second appeal. 
I therefore hold that this second appeal 
lies ; but on merits, the appeal must fail. 
Admittedly, the appellant's name is not 
registered as a charer in Village Form No 3. 
It is true that the appellant's name is 
entered in the khatavani as asharer. But 
as stated ins. 170 of Joglekar's Alienation 
Manual (p, 144), the object of the entry of 
“the names ‘of co-sharers in the village khata- 
vani is to enable the village officers to dis 
tribute the land revenue among them, 
Section 171 of that Manual (p. 142) shows 
that it is only the registered managing 
tnamdar who “has the sole right to manage 
the village, i. e., to recover revenue, etc.” 
Were it not so, every co-sharer,; who is 
not registered in the Village Form No. 3 
as such, might file a suit to recover his own 
share individually from the different khate- 
darsin tho village. It is to avoid a con- 
fusion which necessarily would arise from 
this that mansgiog inamdare are appoint- 
ed, and village officers recover the land 
revenue from the khatedars on behalf of all 
the inamdars. It is for them to distribute 
the land revenue thus recovered amon g the 
recognized co-sharers. If any of the village 
khatedars fail to pay the land revenue into 
the hands of the village officers, then it is 
for the managing inamdars to seek assistance 
Q) 39 B 131; 27 Ind. Cas. 360; A IR 1914 Bom, 338; 
16 Bot, L R746. `. KNA ; 
18577 & 78. 
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‘from the mamlatdars under a8, 86 and 87, 
Bom. Land Revenue Oode, 1879, or to 
file a suit against them in a Civil Court. 
But other co-sharera who sre not recognized 
as managing inamdars cannot file a suit or 
seek assistance against the khatedars direct- 
ly. Their remedy is tosue the managing 
tnamdare for an account and to recover 
their- share in the land revenue which may 
have been recovered or which may have 
been negligently omitted tv be recovered by 
the managing inamdars. 

It is urged in this case that the khatedar 
being himself a managing inamdar, he can- 
not file a suit against himself. But there is 
another managing inamdar in this ‘cese who 
could have filed a suit egainst the respondent. 
But, even if there be only one managing 
inamdar, he is liable to account to his co- 
sharers not only for the land revenue 
recovered by him through the village officers, 
but ‘also by way of damages for whatever 
he has failed to recover owing to negligence 
or laches or through his own default. The 
present suit is filed against the respondent 
in his capacity as a khatedar and not as a 
managing inamdar. Such a suit is rightly 
held to Bi not maintainable. I therefore 
dismies the appeal with costs. f 

8. Appeal disnissed. 


——_— 


LAHORE HIGH COURT 
Execution Second Appeal No. 284 
of 1939 
May 26, 1939 
Date Sina, J. 
BALDEV SINGH—DEORER- HOLDERE — 
APPELLANT 


versus 

SHER SINGH AND ANOTABR— JUDGMENT- 

DABTORS— RESPONDENTS a 
Res judicata—Egecution procesdings—Deciston 
held not rea judicata in subsequent execution go 
ceedings—Oivil Procedure Code (Act V of 1908), 
ided with reference to date of 
attachment—Second a i—Point of law patent on 
record can be rat for first time in second 


a [A ; 
Phas Kabag in execution proceedings is not 
governed by the specific terms of s. 11, Civil P,O 
which apples only to suits. Ttis only the general 
principles of res judicata that apply in execution 


‘proceedings. Where the subject-matter of the pre- 


vious execution proceedings is not the same as in 
the subsequent execution proceedings, the decision 
about the judgment-debtor not being proved to be 
an agriculturiat in the previous execution applica- 


.-tion is not res judicata in the subsequent execution 


application. 
he question whether the jadgment-debtor is an 
agrionlturiat hag-to be decided with reference to 


- Bio 


the date of the attachment and whethor the proper- 
ty is attachable or not has to be decided with 
reference to the situation on that date. A man 

ight cease to bean agriculturist within the 
meaning of s. 60, Civil P.O. Surely it cannot be 
argued if a man hed so ceased to be an agricultu- 
rist that his property could not be attached because 
at the time of the decree he might have fallen 
within the definition of agriculturist. Similarly, a 
man might become an agriculturist and his prop- 
erty might not be liable to attachment at the time 
when it is attached and itcannot be argued that 
because at the date of the decree he was not an 
agriculturist therefore the property was Liable to 
attachment, Where therefore the property is at- 
tached when in the possession of and owned by legal 
representative who is anon-agriculturiet, the property 
therefore is liable to attachment and sale on that 
date. It is beside the question to discover whe- 
ther the original debtor was or was not an agri- 
culturist within the meaning of s. 60. 167 Ind. 
Oas 457 (1), distinguished, 177 Ind. Cas, €35 (2), 
explained, 

A point of law patent on the record can be raised 
for the first time second appeal, 

Mr. Qabul Chand, for the Appellant. 


Mr. F. C. Mittal, for the Respondents. 


Judgment.—In this case the decree was 
obtained by the decree-holder against Sher 
Singh personally and Bhola Singh as legal 
Tepresentative of one Mithe to the extent 
of the property of Mithe in the hands of 
Bhola Singh. An execution application was 
filed against certain property on August 7, 
1136, and in the course of that certain 
properly was attached. Bhola Singh filed 
objections under s. 60, Civil P. O., alleging 
that the house attached belonged exclu- 
Bively to him and that he, Bhola Singh, 
was an agriculturist and the previous owner 
Mithe was also an agriculturist and hence 
‘the house was not liable to attachment. 
These objections were rejected on August 
5, 1937, the Appellate Court holding that 
Mithe was not proved to be an agriculturist 
and that it was the status of Mithe which 
determined whether the property was or 
was not liable to attachment under s. 60. 
-The Ocurt followed Hirda Ram v. Moham- 
“mad Din (1) a ‘Single Bench ruling cf 
‘this Court, On April 2, 1938, a second 
execution was taken out against Bhola 
Singh and his half share in a different 
- house was attached. Objections under s. (0 
-were again putinon May 18, 1938. The 
Appellaie Court decided on the authority of 
- hirda Ram v. Mohammad Din (1) and 
-Firm Gurparshad Dewat Ram v. Kishen 
_ Chand (z) a Livision Bench ruling of this 
Ocurt, that Mithe was an agriculturist 
--and his status determined whether the 


(1) A I R 1936 Lah, 895; 167 Ind, Cas, 457;9 R L 


493, 
ii 9 A I R1938 Leh; 608; 177 Ind, Cas. 835; 40 P L 
R408; 1 RL 369, . | - Ba Pas © 
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property was attachable of not and therefore 
Bhola Singh being a non- agricolturist - 
did not affect,the question. The decree- 
holder has come:in second appeal from thi 

decisicn. St 

It is contended by him firstly that it is 
res judicata that Mithe wes not an agricul- 
turist. The learned Counsel for the respon- 
dents ccntends that this plea was not 
raised in the Courts below and should not , 
be allowed to be raised now, The reply is 
that this is a point of law patent cn the 
record, The question resolves itself into a 
decision whether the whole of executicn 
recoid is one, thoygh there may have been 
separate execution applications, or whether 
each execution application is a separate 
record. If the latter is the correct view, 
then no doubt this plea could not be 
patent on the present record, On the whole, 
however, I am inclined to think that, the 
whole execution record is part of one 
record and therefore the point is one tuat 
can be raised. I do not, however, agree 
that the finding is res judicata in the case, 
Res judicata in execution proceedings is not 
governed by the specific terms of s, 1l, 
Civil P. O., which applies only to suits. 
It is only the general principles of res 
judicata that apply in execution proceedings 
and to my wind as the subject-matter of 
the previous execution proceedings was not 
the same as in the present execution pro- 
ceedings, the two houses being different, the 
decision about Mithe, not being proved to. 
be an agriculturist in the other execution. 
application is not res judicata in the present 
execution application. To take a simple 
illustration, if on a certain mortgage & 
person contended that he wasa member 
of an agricultural tribe and the mortgage 
was not binding on him qua the property 
mortgaged, and it was held that he was 
not proved to belong to tnat agricultural 
tribe, would it be res judicata in the case 
of certain other property that the morte 
gagor did not belong to an agricultaral 
tribe as between the same parties? I 
should doubt this very much. The title 
litigated is not really the same. Following 
this principle I would hold therefore that 
the matter is not res judicata except of 
course qua the property which was then 
attached where the matter would be in my 
opinion res judicata. 

The next point is whether Hirda Ram 
v. Mohammad Din (1) and Firm Gurparshad 
Dewat Ram v. Kishen Chand (2) govern 
the case. The facts are not entirely the 
game. In Hirda Ram v. Mchammad Din (1), 
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_the decree was obtained against the 


original judgment-debtor and the property- 


was attached during his lifetime. The 
question’ therefore in that case might" well 
have Been decided on the status of thée’man 
to whom the property belonged at the time 
when it-was attached. Firm Gurparshad 
Dewat Ram v, Kishen Chand (2) is a Divi- 
Sion Bench ruling, but it appears to me 
that tte decision in that cage is obiter 
dicta because that ruling itself slates that 
tho points which it decides do not arise as 
in that case both the original judgment- 
debtors and his legal representatives were 
as within the meaning of s. 60, 
‘The matter therefore is, I think, free for 
. decision Tomy mind’ the question has to 
be decided with reference to the date of the 
attachment and whether the property is 
attachable or not has to be decided with 
‘reference-to the situation on that date. It 
seems perfectly clear to me that a man 
“might cease to be an agriculturist within 
the meaning of s. 60, Surely it could not 
be argued if a man had so ceased to be an 
‘agricalturist that his property could not 
‘be attached because at the time of the 
decree he ‘might have fallen within the 
definition of agriculturist. Similarly, aman 
might become an agriculturist and his pro- 
.perty might not be liable to attachment at 
the time when it is attached and it ‘could 
not be argued that because at the date of 
the decree he was not an. agriculturist 
therefore the property was liable to attach: 
ment, Once this fundamental principle is 
~clearly grasped, it becomes clear that in 
this case the property, was attached when 
in the possession of and owned by Bhola 
Singh who has been held to. be 8 none 
agriculturist. The property therefore was 
liable ta attachment and sale on that 
datë. It is beside the question to discover 
whether the original debtor was or was not 
an agticulturist within the meaning of 
8.60. The very words of 6,60 make this 
clear, for, it speaks of property belonging 
to an agriculturist, not property that once 
belonged to anagriculturist. A dead man 
Cannot -own any property, and the prie 
perty at the date of the attachment in this 
case belonged to Bhola Singh who is held 
not to be an agriculturist I would there- 
fore accept this appeal and dismiss the 
objection petitions with costs throughout. 
As the point of res judicata and the 
second point decided are both arguable, 
I would allow a Letters Patent Appeal, if 
applied for. : 


-D, Appeal allowed, 4 
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ALLAHABAD HIGH COURT. 
8peclal Bench 
Miscellaneous Oase No. 167 of 1939 
September o2¥, 1939, 

IQB:L AuMap, RAOHHPAL SINGH AND 

A HUNTER, JJ, 

In the matter of BHAIRO DUTT 
BHANDARI, An ADVOOATE, Rantgurt 
Legal practitioner—Professional misconduct—In 

sestmenta of his savings by Advocate, when constitute 
engagement tn money-lending busingss—Findings on 
questions of fact recorded by’ Lar Tribunal—When 
hac te by High Court. 

What doesor does not constitute money-lending 
business must dependon the facts and circumstances 
of each case and is not capable of an exact defini- 
tion. The question ia a mixed question of fact and 
law and the answer tothe question must depend on 
the facts found in each particular case an element 
of continuity and habit is essential to conatitute the 
exercise of a profession or business. Ip. 613, col. 1.) 

Investments of his savings by an Advocate do not 
necessarily amount to engagement in money-lending 
business, the more so whon such investments are 
few andfar between and are mostly made to relations 
and friends. Nevertheless, if investments by way 
of loan are made as a matter of regular business 
and for gain, there can be no escape from the con- 


- clusion that such investments constitate engagement 


in money-lending business. [p. 612, col. 2,| 

English and Indian Oage-law relied on] 

he question whether a particular Advocate has 
violated the recogni canons of professional 
etiquette is primarily a matter that concerns the 
Bar Oouncil and consequently the High Oourt ordi- 
narily accepts tadi on questious of fact recorded 
by the Bar Trib provided the findings are not 
perverse. [p. 613, ool. 2.) 


Mr. N. P. Asthana, for the Orown. 


Sir Tej Bahadur Sapru and Mr. A.P. 
Pandey, for the Opposite Party, 


Iqbal Ahmad, J. — On the receipt of 
a complaint of one Prem Singh, dated 
December 23, 1937, about the alleged pro 
fessional misconduct of Mr. Bhairo Datt 
Bhandari, an Advocate on the rolls of 
this Oourt and practising in the Courts at 
Ranikhet, this - Court referred the case 
for inquiry to the Bar Council and the 
case was in due course enquired into by a 
tribunal of the council appointed by the 
Hon'ble the Ohief Justice. Tne charge 
framed by the Tribunal against the Advo- 
cate was as follows: 

“That you, Mr. Bhairo Dutt Bhandari, an Advo- 
cate on the rolls of the High Court of Judicature at 
Allahabad while practising m the Courts of the 
Kumaun Division, subordinate to the said High 
‘Court, have been for a considerable time past carry- 
ing on money-lending business which 18 against 
the rules governing professional etiquette and have 
thereby been guilty of professional misconduct.” 

The Advocate concerned tiled a written 
statement in the course of which he 
admitted that during a period.of ten years, 
viza- from:1926 to. 1936,he advanced loans 
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on promissoty notes and mortgages on no 
less than 12 occasions. Out of these 12 
transactions of loan, three advances were 
on the security of immovable properties 
and the rest of tLe advances were made on 
the basis of promissory notes. All the 
three mortgages were in favour of the 
minor sons of the Advocate and so were 
some of the promissory notes and the reat 
of. the promissory notes were in favour 
ef the Advyccate himself. Out of the 12 
transactions, three took place in 1480 and 
the remaining nine advances were made 
in the course of nine years one in each 
year, It was alleged in the written state- 
ment that the Advocate had from time to 
time set aside certain sums of money for 
the use and benefit of his minor children 
and had invested the amounts from time 
to time solely with the intention to benefit 
his sons. It was also mentioned in the 
written statement that the loans referred 
to above were made either to the relatives 
or to the friends of the Advocate or his 
family. The Advocate also submitted that 
interet was charged on most of these 
loans only because the borrower expressed 
a preference to having the transactions 
placed on that basis. His. motive, in most 
cases, according to the Advocate, was not 
gain but the obliging of friends. 


Prem Singh, the complainant, did not 
appear to substantiate the ccmplaint be- 
fore the Tribunal, but as the fact of loans 
being advanced by the Advocate was 
admitted by him in his written - statement, 
the Tribunal proceeded with the enquiry 
in the course of which it recorded the 
evidente of the Advocate and of two wite 
esses produced by him and then, on 
consideration of the materials before it, 
came to the conclusion that the charge 
~ Teforred to above was not established 
against the Advocate and forwarded its 
finding to this Court. The learned Advo- 
‘eate-General filed objections to the finding 
maintaining that the finding was contrary 
to the weight cf evidence in the case and 
Was erroneons in law. After hearing the 
learned Advocate-General and considering 
the findings on questions of fact recorded 
by the Tribunal, we have decided, thcugh 
not without some hesitation, to accept the 
findings of the Tribunal. The charge 
framed against the Advccate is with res- 
pect to the breach of the following. rule 
framed under s. 15, Bar Councils -Act 
(XXXVIII of 1926); 

“No Advocate while practising shall engage in 
trade or businesa or accept an appointment carry- 
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ing a salary without previously obtaining the e 
misionat the Bar Council andthe High Court . me 


The question that arises for considera- 
tion is whether the advances of loan admit- 
ted by the Advocate do or do not amount 
to engagement in money- lending business 
by the Advocate and the answer to the ques- 
tion is beset with considerable difficulty. In- 
vestments of his savings by an Advocate do 
not necessarily amount to engagement in 
money-lending business, the more so when 
such investments are few and far between 
and re mostly made to relations and. 
friends, Nevertheless, if investments by 
way of loan are made as a matter of regular 
business and for gain, there can be no 
escape from: the conclusion that such in- 
vestments constitute engagement in money- 
lending business. What does or does 
not constitute money-lending business 
must depend on the facts and circum- 
stances of each case and is not capable of 
an exact définition. The question is a 
mixed question of fact and Taw and the 
answer to the question must depend «n 
the facts found in each particular case. 
The view that we take finds support from 
the decision in Edgelow v. MacHlwee (1'. 
In the course-of his judgment in that case 
McOardie, J. made the following observa- 
tions: 

“A man does not become a money-lender by 
reason of occasional loans to relations, friends, or 
acquaintances,” whether interest be charged or not. 
Oharity and kindliness are not the bases of usury. 
Nor does @ man become a money-lender merely 
because he may upon one or several isolated ocea- 
sions lend money to a stranger. There must be 
more than occasional and disconnected loans. 
There must to a business of money lending, and 
the word “business” imports the notion of system, 
repetition, and continuity. . . The line of demara 
cation cannot bé ‘defined with closeness or indicated 
by any specific formula, Each case must depend 
on its own peculiar features. It is ever a question 


of degree. .. 

In Litchfield v. Dreyfus (2) it was observ- 
ed that; 

“g ing lly,a man who carrieson a money- 
lending business is one who is ready and willing to 
lend to all and sundry, provided that they aie from 
hia point of view eligible." : 

To the same effect are the observations’ 
contained in Granger and Sons V. Gouch 
(3) at p. 343. ord Morris is reported to 
have observed as follows: z 

“There can be no definition of the words “exer- 
cising a trade.” It is only another mode of express-, 
ing “carrying on business"; but it ; 
carried with it the meaning that the business or 

(1) (1918)1 K B205; 87 LJ K B 738,118 L T 
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(2) (1908) 1 KB 584; 75LIKB 447; 22 TLR 
(3) (1896) A O 325 at p. 343; 65 L JQ B4l0; 74 L 
T 435; 44 W R 58l; 60 J P693. H 
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trade must be habitually or systematically exercis- 
ed and that it cannot apply to 
tions. There is no specia 1 meaning to the 
words “‘exerolsing a trade,” and it must be con-. 
sidered with regard to what would be its ordinary 
or popular mesining, and that must in each case 
depend on the facts of that particular case: and 
We are not to canvass what might be a logical 
outcome from any decision when it is the fact of a 
particular case that are solely decided on. I have 
eard no suggestion of any plainer or more intelli- 

ble mean for the words “exercise his trade” 
fhan the w themselves convey.” 


The question under consideration form- 
ed the subject of decision by a Full Bench 
of this Oourt in Ram Sarup v, Tika Ram (4) 
and the view taken by that Bench was that 
an element of continuity and habit is 
essential to constitute the exercise of a 
Profession or business. That this is so 
is apparent from the following observa- 
tions made in the course of the judgment: 

“The Vakil has admitted that from time to tims 
he entered into transactions for the sale of grain, 
salt, cotton seeds, eto, by way af spéculati 
he has not done: so habitually, He 


business carried on in the years 1915, 
1917. It does not appear that he has habitually or 
systematically exercised the profession of a trader 
in addition to his work as a Vakil. We do not 
think, therefore, that he can be held to have vinlat- 
ed the provisions of the rule to which we have 
referred,” 

that 


On the other hand if -it is found 
money-jending transactions by an Advo- 
cate are numerous, continuous and sysste- 
matic, the Advocate must be held to have 
entered into money-lending business and 
to this effect is the decision of a Fall 

_Bencen of the Madras High Oourt in 
Chinnarappa v. Timma Reddi 8 Ind, Vas. 
“617 (5). The Pleader concerned in that 
case had nearly a hundred money-lendirg 
transactions in his own name and in that 
of his minor son and it was found that the 
transactions in the son's name were only. 
a shield or screen and that they raally 
were transactions: by himself and it was held 
that the Pleader had engaged in money-lend- 
ing business. The cases noticed above illus 
trate ina remarkable degree the difficulty, 
rather the impossibility, of fixing aliae of 
demarcation and in formulating a hard 
and fast rale as to what does and waat 
does not constitute monéy-lending business 
and it is this state of uncertainty that has 
to a great extent turned the soale in the 
present case in favour of the Advocate and 
has induced us not to interfere with the 
findiog of the Tribunal. 


4) 17 ALJ 1147; 52 Ind. Oas. 638; AIR 1919 
13; 42 A 125; 1 U: P L R (H O) 139 (F Bh i 

5) 8 Ind. Oas. 677; 9M LT 55; dU1I)IMW N 

NG 21 M L J 559; 11 Or. L J 697 (F B): > ' 
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The question : whether a particular - 
Advocate has violated the recognized canons 
of professional etiquette is primarily a: 
matter that concerns the Bar Council and’ 
consequently this Oourt ordinarily accepts 
findings on questions of fact recorded by 
the Bar Tribunal provided the findings 
are not perverse, In the present case tha 
Tribunal accepted the evidence of the 
Advocate and of his witnesses and held . 
that the advances of loan which he made 
were made to close acquaintances, relations. 
and friends. The Tribunal further held 
that the loans advanced by the Advocate 
were occasional and disconnected and did 
not amount to engagement in money- 
lending business. While we consider that 
the case is one on the border line and that 
the Advocate by making 12 advances in the 
course of ten years dangerously sailed near 
the wind, we‘are not prepared to hold that 
the conclusion arrived at by the Bar 
Tribuaoal is erroneous and we must therée 
fore accept the finding that the charge 
was not brought home to the Advocate, 
Before parting with the case we must, 
however, observe that it is in the interest 
of the Advocates themselves that before: 
they make advances by way of loan, ‘they 
should obtain the previous: sanction -of 
the Bar Oouncil and of this Court. It may, 
be that in a particular case half a dozen’ 
advances made during a particular period 
may not be held to amount to engagement 
in money-lending business, bit seven 
advances by way of loan made during tte 
same period may be held to amount to 
engagement in money-lending business. It 
is this state of uncertainty that Oounsels 
caution on the part of the Advocates in 
their own interest and we hops and trust 
that the requisite caution will be exhibited ' 
by members of the profession in future.: In : 
ths circumstances of the present ca3é,- w3“ 
make no order aa to costs. N 


S., Order accordingly. 


D 
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RESPONDENT 
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6) advanced without interest, for purchase, 
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whether loan—-Registration Act ie of 1908), 8.17 
(1) ()—Entry of such advance, if receipt —Oivil Pro- 
cedure Code (Act V of 190%, 8.115 (c)—Mistake as 
to onus— Revision lies. 

A eum given without interest aga payment in 
advance for a property which is to be sold, cannot 
be called a loan within the meaning of the Punjab 
Debtors’ Protection Act. 


The entry, that is no more than a memo of 8 


sum advanced for a purchase of a property is not a 
receipt of money received for asale of an immov- 
ope property and theref: re does not need registra- 
tion 


The mistake as to onus gives rise to a revision 
petition. 


O. R P. from a decree of the Senior Sub- 
Judge, Rohtak, dated November 10, 1938. 


_ Mr. P. C. Mittal, for the Petitioner. 
Mr. Qabul Chand, for the Respondent. 


Order.—In this caee the question is 
whether the sum claimed by the plaintiff 
was orwas not paid. Bcth Courts below 
have held thatthe plaintiff has failed to 
prove that any - consideration passed as 
alleged by him on the date in question. 
The learned Counsel for the petitioner, howe 
ever, contends that once execution was 
proved of the entry, which appears to have 
been accepted by the learned Senior 
Subordinate Judge, the onus shifted on to 
the respondent to prove that the entry 
was made without consideration. Ordi- 
narily speaking, this would no doubt be go, 
The learned Counsel for the respondent 
contends that the mistake as to onus does 
not give rise to a revisjon-petition, but there 
are rulings of this Court to the contrary and 
I hold that the question of onus may give 
rise to a revision petition. The second 
point is that the matter being a loan 
under the Debtors’ Protection Act and the 
panti being a money-lender, it was for 

to prove consideration. I donot think 
the sum given inthis case can be called 
a loan; there was no interest, nor was it 
in substance a loan. It could only be 
looked upon as a paymentin advance for 
a shop which wasto be sold. The learned 
Counsel for the respondent next contends 
that the entry needs registration. I am 
of opinion, after considering thie objection 
and the entry, that the entry is no more 
than a memo of a sum advanced and 
though it is stated that the object is finally 
to havea sale, I donot consider that this 
18 & receipt of-money received fora sale 
of an immovable property and, therefore 
does not need registration. À 

Lasily, 16 is contended that even if the 
onus shifts, the circumstances of the long 
delay by the. petitioner in bringing this 
suit sbift the onua back on to him to prove 
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consideration, The learned Oounsel for 
the petitioner contends that the reason for 
thedelay was that the plaintiff did -not 
want his money back but wanted the pro- 
perty agreed to be sold, but as the property 
agreed to be sold could not be specified 
because it was not mentioned clearly in 
the agreement, the petitioner delayed as 
long. as pcssible hcping that Hira;Lal 
would accede to his request-to have the 
property sold and, therefore, he did not 
immediately bring a suit. But the pefi- 
tioner himself admits that Hira Lal had 
refused to carry out the bargain, his. wit- 
nesses say within a month of the contract: 
he himself says withina year. Hira Lal 
apears to have lived for a year and’ a 
half and yet the petitioner did n t brin 

a suit, Thisseems to me abnormal an 

on the whole, therefore, I do not consider 
that I should upset the decisicn of the 
Courts below and 1, therefore, dismiss the 
petition but make no order as to costs of 
this petition. I point out’ to the learned 
Senior Subordinate Judge that the trial 
Court hadheld that Hira Lal was < not 
proved to have thumb-marked the registeie 
ed sale deed ; it was little use, therefore, 
finding that the thumb-marks on’ the 
entry and the registered sale-deed are‘the 
same without a finding that Hira Lal had 
signed the registered sale deed. I have 
gone into the matter and consider that 
Hira Lal may be held to have thumb- 
marked the registered sale-deed and there- 
fore the execution of the entry is proved., 


D, Petition dismissed.: 


moh 
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Oriminal Procedure Code (Act V of 1898), 28:514, 
106—Bond for appearance of accused—Forfeiture— 
Recording of evidence — Burden to give explanation 
why accused waa unable to attend Court—Bond under 
8.106—Evidence to prove fresh breach of peace and 
forfeiture of bond—Opportuntty of cross-examining 
witness — Witness on whose evidence forfetture ts 
established examined in absence of accused—Whether 
should again be examined in cence of accused 
—Forfeiture should not be ordered without giving 
accused or surety chance to prore their allegation. 

In cases where a: bond has been executed for ap- 
pearance merely, it isoften unnecessary for the Magis- 
trate to record any evidence at all. The Magistrate 
knows by his own observation that the failed 


$ f | 
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to appear in his Court. The burden of proving the 
negative, that is to say that ths accussd absented 
., themselves without reasonable cause for their non- 
‘appearance, ia not upon the prosecution and it is for 
the surety to give an explaration’ why the accused 
person was unable to attend Court. 
` Obtier.—In case of bond under s. 106, Oriminal 
P. O., it is necessary for the Magistrate to 
‘record evidence to prove the commission of afresh 
breach of the peace and the forfeiture of the bond, 
Such evidence need not, according to the terms of 
B. 514, be taken in the presence of the respondent, 
but when the respondent appears And shows cauge, 
he, must be given an opportunity of’ cross-examinin 
the witnesses upon whose evidence the Magistrate 
directed him to show cause why,the bond should not 
be forfeited. The section does not require that before 
-a final order is made the witneases on whose evidence 
the forfeiture is held to be established, if they have 
been previously examined in the, absence of the 
accused, must again be examined in his presence. 
Qucen-Empress v. Har Chandra Chowdhury (3), dis- 
- sented from. The Bmpress v. Nobin Chunder Dutt (1), 
sl on. In re Mohesh Ohundra Roy (2), ox- 
pla: pags 
. Where the Magistrate directs forfeiture of bond 
. ‘executed for the appearance of-accused and directs 
:the surety to pay penalty without giving the accused 
_and the an opportunity of showing cause by 
adducing evidence, as to why the acoused failed 
to appear, the order is bad must be set aside. 


Order,—'The applicants .in revision went 
bail , to the amount of Rs. 100 each for ger- 
‘tain persons accused of trespass, an offence 
‘under s. 447, I. P. O. On a date at a 
_later stage of the case to which the case 
-was adjourned only two out ‘of the six ac- 
cused were present, The Advocate for the 
Temaining accused filed a petition stating 
that they had started by boat from their 
village, and that they had probably been 
detained by a storm. The Magistrate re- 
corded his grounds for belief that this was 
not: so, and called upon the sureties under 
6. 514, Oriminal P. O., to show- cause why 
fheir bonds should not be forfeited to the 
amount of Rs. 100 each. The sureties showed 
cause in writing to the same effect as that 
mentioned. The Magistrate did not believe 
this" “explanation as he said that two of 
the accused had been able to come, and, in 
any event, the other accused shoald have 
appeared as soon as possible after the date 
fixed, and should have explained their 
.noneappearance. It was ordered that the sure- 
“ties pay a penalty of Rs. 100 each. In appeal 
the. penalties were reduced to Rs. 50-each 
zon: each surety. It is now. contended in 
‘crevision, that the Magistrate's crder was 
“bad because it had not-been proved to the 
Satisfaction of te Court that the bond had 
‘been forfeited, that a formal inquiry should 
have been held. by the Magistrate, and 
. that in any case it should have been -found 
there -waa-- sufficient ‘reason -for the 


that 
: Honeappearanes of. the absent accused’ on _ 
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the date fixed: The Empress v. Nobin 
Chunder Dutt (1), is cited as authority in 
this connection. Section 514, Oriminal P, 
O., of 1898, which is substantially the same 
as the Oode, current in 1879, says 

“Whenever it is proved to the satisfaction of the 
Court by which a bond under this Code has been 
taken, or when the bond is for appearance befora 
a Court, to the satisfaction of such Court, that such 
bond has been forfeited, the Court shall record the 

unds of such proof, and may call upon any person 

ound by such bond to pay the penalty thereof, or to 
show cause why it should not be paid.” 

The only authority that I can find on 
the subject is the above cited case and 
two other cases, also from the Oalcutta 
High Oourt in In re Mohesh Chundra Roy (2), 
and Queen-Empress v. Har Chandra Chow- 
dhury (3). These are all cases of breach of 
a bond executed either by the surety or 
by the accused under a. 106, Oriminal P. 
C., and not bonds for the appearance of 
accused persons. In two of these cases there 
was norelevant evidence against the ac- 
cused on record and the Magistrate had 
wrongly relied on evidence implicating him 
in cases against other persons without 
recording further evidence himself. In the 
third case, which was against the surety, 


‘the Magistrate had relied on the case in 


which the accused was convicted, and that 
evidence was not relevant against the 
surety: vide g 43, Evi, Act (but sea 
now sub-s. (7) ofsa. 514). 

In such cases it is obviously necesaary for 
the Magistrate to record evidence to prove 
the commission of a fresh breach of the 
peace and the forfeiture of the bond. 
Such evidence need not, according to the 
terms of s. 514, te taken in the presence of 
the respondent, but clearly, as was said in 
The Empress v. Nobin Chunder Dutt (1), 
when the respondent appears and shows 
cause, he must be given an opportunity of 
cross-examinding the witnesses upon whose 
evidence the Magistrate had directed him 
to show cause why the bond should not be 
forfeited, Ido not agree with what was 
said in Queen-Empress v. Har Chandra 
Chowdhury (3), that the section requires 
that before a final order is made, the wite 
nesses on whose evidence the foafeiture is 
held to be established, if they have been 
previously examined in the absence of the 
accused, must again be examined in his 
presence. In re Mohesh Chundra Roy (2), 
is cited ag authority for that proposition, 
but it is clearly no authority, fori all that is 
said there is that evidence should be ree 
- (1) 4 0.865; 40 LR 243 (F BI. 

- (3) 100: LR 37L. 
(2 O 440.. 
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corded by the Magistrate before calling 
upon the person bound by the bond to pay 
the penalty thereof. Where a bond has 
“been executed for appearance merely, I 
am of the opinion that it is often unneces- 
sary for the Magistrate to record any evie 
cence atall. The Magistrate knows by his 
own observation that the accused failed 
to appear in his Court. The burden of 
proving the negative, thai is to say, that 
the accused absented themselves without 
reasonable cause for their non-appearance, 
is not upon the prosecution and it is for 
‘the surety to give an explanation why the 
_accused person was unable to attend Oourt. 

~ “In the -present case, however, in view of 
the petition put in and as two accused per- 
‘gons did appear, it was clearly the duty of 
the Magistrate to examine them as to the 
reason put forward for the non-appearance 
of the other accused. One of the two ace 
cused who did appear came from the same 
village as tte four defaulters and the other 
-accused from evidently a neighbouring vile 
lage, who presumably would come by the 
same route. It does not necessarily follow, 
of course, that either of the two accused 
who did appear came from their villages on 
the day in question, they might have come 
from eleewLere, The other reason given by 
the Magistrate, I think, is no reason if the 
accused persons were really unable to 
appear because of. the storm, They were 
not bound: to come all the way io Court to 
explain hcw they had been detained In my 
opinion, however the Magistrate's proceede 
ings were. bad for another reason—the 
simple reason that the accused persons 
‘should have been given an opportunity of 
proving their allegation, if they so desired, 

y adducing evidence. It is quite possible 
that -the stcrm was so bad that they really 
were detained by it, and so were unable to 
attend Court. 

‘There is another matter which should be 
remarked on in the present case, This prc- 
secuticn for trespass was apparently a petty 
case. It started on June 30, 1934, All the 
accused were present on August 5, the date 
fixed for the case, when it appears that the 
Magistrate himself was absent. On Septem- 
ber 5, four out of the six accused were 
present and two were sick. On September 
30, the same thing happened. On October 
‘20, all six accused were present and scme 
only of the prosecution witnesses were 
examined. On October 31, sll six accused 
were present, but ncthing was done on the 
excuse that a cross case had not been 
finished. The next hearing (the sixth. heare 
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ing) was -on November 11, the date in 

uestion, when four accused were abseut, 

here were no less than sixth subsequent — 
adjournments beforo orders were passed on. 
February 21, whenthe accused, were fined 
It ia no wonder. in view of the 
lamentable delay in trying this trivial case, 
if some of the accused made only a half- 
hearted attempt to appear on the sixth 
occasion. As the Magistrate did not give the 
respondents a proper opportunity of showing 
cause, the order directing the forfeiture of 
the bonds will be set aside and the amounts 
paid refunded to tke applicants. 


D. Order set aside. 





| PRIVY COUNCIL 
Appeal from the Calcutta High Court 
November 3, 1939 
LoRp MAOMILLAN, S12 Goran RANKIN 
AND Mr. M. R. JAYAKAR. 4 
SATISH OHANDRA GIRI—APPALLANT 
versus r= 
DHARANIDHAR SINGHA. ROY AND. 
OTAERS— RESPONDENTS h 

Civil Procedure Code (Act V of 1908), ss. 9, 92— 
Religious endowment—Mahant having two capacities, 
secular and religious—Both offices interdependent 
and inseparably blendei—Suit relating to religions 
office, whether falls under explanation to s, 9— 

urisdiction of Civil Court to remove such mahant 
from both offices—True test to be applied in consi- 
dering such removal—S, 92, scope of —Temple a trust 
within perview of a. 92—Kntire office of mahant 
is indivisible and falls under a. 92—Suit for only 
religious part of mahant's duties 18 maintainable. 

Where the secular and the religious duties of 
the mahant in the temple are interdependent and 
inseparably blended, efficient discharge of the one 
depends on the control of the other. In other words, 
in all such religious endowments, where tradition 
and custom play a vital partin intermingling the 
two functions, their division is unthinkable. 
Where such an office is connected with an endow- 
ment which has valuable properties and is associat- 
ed with the control of extensive funds, even if the 
two capacities of the office can be separated, and 
the makantship on its spiritual side regarded as 
purely an office or dignity, the office is of such a 
nature that a suit relating to it must fall within 
the purview of the explanation to s. 9 o£ the Oivil 
P. O., as being a suit of a civil nature lying within 
the competence of a Oivıl Oourt, notwithstandin 
that the functions of such offica are associat 
with religious rites or ceremonies. 33 Ind. Oas. 583 
(1), referred to. 622, col, 1.) 

The matter relating to the removal of the mahant 
of such an institution from both the capacities, 
secular as well as religious, ia one for the consi- 
deration of the Civil Court, which must necessari- ~ 
ly enjoy a wide discretion to decide what form of 
punitive or ameliorative order 
quirements of the case. But the jurisdiction of the | 

ivil Courts to decide such questions can no longer 
be doubted. The true rule in such. matters can be ` 
stated to be that if it be found by the Court that 


will suit the re- - 
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the functionary, in the exarcise of his abies kas 
put himself in | 8 position in which the Oourt 
thinks that the obligations of his office in connec- 
tion with the endowment can no nee be faith- 
fully discharged without danger to the aont, 
that is a suficient ground for his removal, if n 
be, from both his offices. Observations of Moham- 
mad Noor, J., in. 138 Ind, Oas, . 417 (3), approved. 
[p. 699, ool. 2.] 


Where the mahant of a temple which is a trust 
for public gof a aritable or religious 
nature within the purview of s. 92 of the Oivil P. 
O., haa two capacities secular as well as religious, 

“ the entire office of mahant held by the same indi- 
vidual is indivisible and falls wi the operation 
of s. 92. No words are to be found either in s. 92 
or elsewhere excluding the religions part of the 
mahant's duties from the operation of that section, 
The only limit to the Court's jurisdiction to en- 
tertain suits under that section is to be found in 
the provisions of s. 9 of the Civil P. O, but, the 


sp portion of the office being intimately con- 
nected with the exercise of rights to property, a 
suit relating to it cannot be seid to.be outside the 
purview of 8.9. [bid] 

Messre, C. S. Rewcastle, K. C., J. M. 
Parikh, S. C.Chaudhuri, tor the Appel 
lant... 

- Messrs. A. M., Dunne, K. C. and H.R, 
Abdul Majid, for the Respondents, 


Mr. M. R. Jayakar.—These two appeals 
are- against a decree dated July 6 and 
-August 24, 1934, of the High ` Court of 
Judicature at Oaloutta, modifying a 
preliminary decree, dated November 6, 1929, 
of the Court of the District Judge of Hoogly. 
The suit in which the decrees were passed 
was instituted under s. 92 of the Civil P, O., 
1908, by certain persons claiming. to be 
interested in the administration of the 
shrine of Sri Taraknath near Oalcutta, 
againet one Satish Obandra Giri, the appel- 
lant in the main appeal (No. 29 of 1934) 
(hereinafter called the appellant), who was 
described as the shebait or mahant of the 
said shrine. i 
' The shrine of Taraknath, though some- 
times referred to in the present proceed- 
ings as a math, is in reality a temple con: 
taining an idol called Sri Taraknathji. Its 
origin is lost in antiquity. The High Court 
of Oalcatta has in its judgment traced its 
history back to 1747 A. D., and there is no 
doubt that it is a very ancient public, 
religious and charitable endowment, of 
which the appellant had been for many 
years the mahant. It is unnecessary for 
the purposes of this appeal to enter into 
the details of its. antiquity. Itis sufficient 
to say that the succession to the mahantship 
descended from one Mohan Giri, the 
mahant in 1769, who acquired properties 
while he held that office. ‘These Properties 
along with the mahantship came to 
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vested, through successive ‘holders, in ong 
Madhab Giriin or about the year 1884. 
On November 17, 1873, he executed a dicu- 
mentin favour of his senior chela Shame 
chand Giri. By that document, Madhab 
Giri, who was at that time about to face a 
trial for sexual misbehaviour, appointed 
Shamchand Giri to manage, inthe event 
of his incarceration, the properties of the’ 
temple,during his absence. The properties 
were stated to be of: twofold character: 
debottar (properties belonging to the 
temple) and nij (private properties cf the 
mahant), of which a list was appended to 
the decument. The document also proe 
vided that, on the return of Madhab Giri, 
Shamchand Giri was to band over to him 
pcsseasion of both classes of property and 
render an account in respect of each, but if 
Madhab Giri died before his return, Shame 
chand Giri was to succeed him. 

Madhab Giri wasconvicted and sentenced 
on November 25, 1873. After his release 
in December 1876, he obtained possession 
of, all the properties from Shamchand Giri, 
but the latter instituted a summary suit 
for possession against Madhab Giri and 
obtained a decree on August 28, 1877, 

On December 29, 1877, Madhab Giri 
instituted a suit sgainst Shamchand Giri, 
on the strength of the document mentioned 
above, for the recovery of the properties 
in Shamchand Giri’s possession. There 
were inter alia two schedules annexed to 
the plaint: schedule Ka, which was a list 
of debottar properties and schedule Kha, a 
list of the properties claimed as nij. 
Madhab Giri prayed, amongst other things, 
that, according tothe document of Noveme 
ber 17, 18/3, Shamchand Giri was bound 
to deliver possessicn and ‘was not entitled 
to deny Madhab Giri'’s title or setup an 
adverse one and that it might be declared 
that the properties mentioned in schedule 
Kha were Madhab Giri’s personal or private 
properties. Shamchand Giri contested the 
suit, mainly onthe ground that he had no 
knowledge of the said document, that 
Madhab Giri had forfeited his title to the 
office of mahant by reason of his sexual 
misbehaviour and that Shamohand Girj 
had been duly appointed mahant in his 
Place. 

On December 5, 1878, the District Judge 
delivered judgment, holding that Shame 
chand Girj was not a duly appointed 
mahant, that Madhab Giri had not forfeited 
the mahantship'on account of his miss 
behaviour, that the document of November 
17, 1873, was genuine and Madhab Giri 
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was entitled to keep possession of the pro- 
perties therein mentioned. The District 
Judge further held that the properties in 
schedule Kba were not the nij properties of 
the mahart. In the result, he held that 
Madhab Giri was entitled to recover posses= 
sion of the office of mahant, with the pro- 
perties in both the schedules Ka and Kha, 
‘which belonged tothe endowment of the 
idol. Madhab Giri's claim to the preperties 
in schedule Kha as his private properties 
was dismissed, A decree dated November 5, 
1878, giving effect to the judgment, ‘was 
drawn up. There was an appeal bv Shame 
chand Giri and cross objections by Madhab 
Giri. Itisto be noted that in his crosse 
objections Madhab Giri raised no objection 
to the decision of the District Judge that 
the properties in schedule Kha were not the 
private properties of the mahant. Madhab 
Giri thereafter applied for possession in 
eccordance with the decree, making no 
distinction between the two kinds of proe 
perties and eventually he recovered possese 
sion of both. These facts may not operate 
as an estoppel against the appellant, but 
their evidentiary value cannot be denied 
in connection with the appellant’s contene 
tion in the present suit that the said pro- 
perties and their accretions are his private 
properties. i 

Maahab Giri died on March 11, 1893. He 
left a wiil dated March 5, 1693, whereby he 
appointed the appellant his successor as 
mahant and also executor ofthe will. Ho 
devised the nij properties to the appellant 
absolutely. The appellant accordingly 
ascended the gadi and applied for probate 
ofthe will, which was granted by the High 
Court of Oalcutta on July 1, 1895. . 

In September 1922, four persons, who are 
now respondents Nos. 1—4 in the first appeal 
and appellants Nos. 1—4 in the second 
appeal here, and three others, who have 
since died, instituted the ` present 
Suit (Nc. 28 of 1922) in the Court of the 
District’ Judge of Hoogly, against the appel- 
lant. During the pendency of the suit, 
three other persons were added as plaintiffs 
and they are parties tothese appeals. All 
these persons are hereinafter referred to as 
plaintiffs. 

The suit was instituted under s. 92of the 
Civil P. O. There were 13 prayers, out of 
which the following are material at the stage 
of this appeal :— 

“1, For a declaration that certain properties 
specified in the schedules annexed to the plaint were 
not the sij properties of the appellant, but belonged 
to the deity. ; 

_ 3. Fora declaration that the appellant was not a 
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fit and proper person to continue as mahant or trastee 
of the said trust estate and that he might be removed 
from such office by the order of the Court. a 
8. That inhia place a &t and proper person be 
appointed as mahant and trustee of the temple and of 
its properties. : 
4. That all the properties adjudged to be trust 
properties be vested in the new mahant and that the 
appellant be directed to make over their possession to 
him. ; ‘ 
5. For an account. ; i 
6. For the settlement of a scheme for the proper 
management and contro! of the trast properties,” ? 
The appellant contested the suit and 
denied the material allegations contained 
in the plaint. He filed a lengthy written 
statement, Shortly stated, his defence was 
that the temple was not a public, religious 
or charitable endowment within the mean- 
ingofs,99; that the mahant managed the 
debottar properties as malik ‘owner, that 
he took his predecessor's nij properties 
under an absolute bequest contained in his 
will, that he could and ‘did ‘acquire new 
properties, which were his ni) properties, 
that he was not of immoral character, as 
alleged in the plaint, nor was he guilty of 
a breach of trust, nor of mismanagement cr 
misappropriation of any part of the trust pro- 
perties, that he wasa fit and proper person to 
act a8 mahant, having acted as such for over 
30 years and that he was not liable to render 
an account of the trust properties. i 
On these pleadings, the District Judge 
framed uppropriate issues aud delivered 
judgment on November 6, 1929, He found 
all the issues in favour of the plaintiffs and 
also that the charges of immorality and 
misappropriation made against the appel- 
lant were proved. A decree was passed, 
of which the following are the material 
terms: i 
“1. The Tarkeshwar endowment 
charitable and religious trust. g 
2. The properties mentioned in certain sohedules 
to the plaint were debottar properties of the temple. 
3 o appellant was not entitled to have any néf 
roperty of his own and the properties claimed.by 
Pim as nij, whether acquired in his own name 
or in the names of other persons, belonged to the 
temple. ae 
4, Theappellant was not afit person to continue 
as mahani, that he was removed from.that office and 
was to forthwith make over possession of all properties 
to the temple, to be vested inthe Receiver, pending 
further orders. f 
5. The appellant was to render accounts of both 
sets of properties, from the day he ascended the gadi 
to the present time. d 
. Ascheme for the proper administration and 
control of the trust estate was to be framed.” 
Against the said judgment and decree, the 
appellant filed an appeal (No. 1 of 1930), 
Plaintiffs also filed a crogs-objection on the 
-ground that. upon the findings arrived, at, 
the Oourt below ought to have directed 
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accounts to be taken from tbe appellanton belonging tothe endowment and to sue the 
the footing of wilful default. The appeal appellant for accounts. 

and cross objection were. eventually heard The question of framing a suitable 
by a Bench of the High Court of Calcutta scheme was considered by the District 
(Manmatha Nath Mukerji and Sarat Kumar Judge after the other issues had been 
Ghose, JJ.) who affirmed the findings of the decided. He delivered a separate judg- 
District Judge and his decree, with the ment framing a scheme for the adminis- 


following variations :— tration of the endowment. It was tbe 

ay ae ordan tot accounts against the appellant subject of a separate appeal tothe High 
as set aside < ` m 

MH 4 O ri in prope rts elaine 4 jin the plaint and a xad was disposed of by a separate 

e trict to t rti A g f 

ag, Gani dad from the fooro," Sees eet a The appellant applied to the High Court 
The appellant’s appeal and the plaintiffs’ for acertificate of fitness. It was granted 

cross-objection were dismissed. to him inthe main appeal (No. 29 of 1934) 


. On the question of misappropriation and and refused in the appeal (No. 30 of 1935) 
breach of trust by the appellant, the learned relating to the framing ofthe scheme. A 
Judges held that the appellant had diverted certificate (appeal No. 2 of 1935) was like- 
trust funds for. the purpose of self- wise grauted tothe plaintiffs respondents 
Lagian kembi and for the benefit of in respect of the’ liability of the appellant 
others who were not entitled thereto and to account on the basis of wilful default. 
that gross breaches of trust on a most Since the leave to appeal to His Majesty 
gigantic scale had been proved against the in Oouncil was granted, the scheme has 
appellant. On the issue relating to the been given effect to anda new mahant 
appellant’s mcral character and habits of and a committee of management have 
life, the High Oourt went into the details of been appointed. They have taken over 
the charges made against him and held charge of the property from the Receiver. 
them substantially proved, About the Itis to benoted thatthe new mahani is 
appellant’s fitness to continue as mahant not a party to the appeals before the 
and his liability to be removed from Board and there is no question now 
his office, the learned Judges observed before their Lordships relating to the 
that by reason of the continuous course of scheme. ` 

the misappropriation of trust properties in From the foregoing history of the pro- 
which the appellant had indulged on a ceedings it is clear that many of the ques- 
most extensive scale, the breaches of trust. tions arising in the appeal are concluded 
which he had systematically committed in by ccncurrent findings of fact and there is 
-respect of such properties, the unfounded strong reason in the present case why their 
claim thereto which he had persistently Lordships should be slow to depart from 
put forward and in pursuance of which he the rule of practice, which, though not 
had treated such properties as his own a rule of lawnor a rigid rule, plays an 
properties, and the life he had led which important partin the exercise of the pre- 
was repugnant to the intention of the trust, togative—that concurrent findings of facts 
‘the appellant had rendered himself unfit will not be disturbed. 

“to continue in such office, They further The question about the nij properties, 
‘observed that infinitely more than what which had been decided against the appel- 
would justify the removal ofa trustee of lant, falls ander this category. These pro- 
& public, religious and charitable endow» perties are admittedly accretions to the 
menthad been established, that, on the original nucleus of five putni taluks, 
most charitable view of the appellants having been acquired out of their income. 
-conduct and his dealings with the endow- Inthe light of past events, their Lord- 
‘ment, it was impossible to resist the con- shipsfindno difficulty in understanding 
clusion that the interest of the endowment the contention of the appellant and his 
‘peremptorily demandedthe removal of the predecessors. as regards the nij properties, 
appellant from his office as mahant. In They were throughout claimed as the 
setting aside the District Judge's order. private and absolute pruperties of the 
for accounts against the appellant and in mahant. Before the Board, however, the, 
‘dismissing the plaintiffs’ cross-objection on appellant’s Counsel sought to make a dis: 
the ‘same question, the learned Judges tinction and endeavoured to place them 
left-it open to the deity or anybody, who in an intermediate category of properties 
would represent him in future, to. recover: which, though personal and private, the 
-Buch other properties as there might be mahant could not dispose of, as he was 
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under an obligation touse their income, 
in case of deficiency, for the purposes of 
the temple, but as regards the surplus, 
he could dispose of it in any way he 
liked and wasnot liable to render an 
account thereof. Their Lordships find in 
the facts of this case no justification for 
such distinction, which may in certain 
cases be justified as the creature of the 
immem ‘rial customs of the institution, In 
his defence, the appellant claimed the nij 
properties as absoluiely belonging tu him 
under the provisions of his predecessor's 
will, and the question must be decided 
on that footing, and cannot admit of the 
refinements urged by his Counsel. Their 
Lordships-see no reason to differ from the 
concurrent findings of the lower Courts on 
this question. 
“With referenceto this question’ there 
are undoubtedly a few subsidiary points 
on which the High Oourt disagreed with 
thé District Judge, but, in their Lordships 
opinion, this difference of view in no way 
weakens the main finding of the High Oourt, 
which is: clear. The learned Judges held 
that upon the views, circumstances and 
probabilities they had dealt with, tney 
had come tothe conclusion, about the cor- 
rectnessof which they entertained no 
doubt whatever, that’ the claim to the 
nij properties which the appellant had 
asserted was entirely unfounded. They 
added that the material dscuments pro- 
perly read were wnoeqnivocal in their 
terms und lefs no vestige of donbt that 
Mohun Giri (the original acquirer) never 
treated the putni taluks as his personal 
propery, nor intended that -Raghuchandra’ 

iri (his successor) should ever regard 
them as such, The learned Judges went~ 
on to observe that, in arriving at this 
conclusion, they were not unmindful of 
the fact that they had nt been able to 
ascertain the exact sources from which 
Mohun-Giri had acquired the five parent 
taluks; but notwithstanding it, they were 
firm in their conclusion that there was 
no foundation forthe supposition that he 
acquired or left any properties as his 
Personal properties, as distinguished from 
the properties of the deity. - 

It was argued that in arriving at this 
conclusion, the learned Judges contradicted 
their view, expressed in an earlier part 
-of the judgment, that the onus was on the 
plaintiffs to prove that the said proper- 
ties belonged tothe temple. Their Lord- 
ships, however, ou a proper. appreciation 
of the High Oourt’s judgment, can detect 
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no such contradiction. The entire evidence 
was before the learned Judges, which they’ 
considered with great care and scrutiny 
and their Lordships cannot allow the ques- 
tion to be re-opened. ‘ 

Likewise, on the question of the appel» 
lant’s moral character and his consequent 
unfitness to occupy the office of mahant, 
there is a concurrent finding of fact which 
cannot be disturbed. It was argued that 
tbe appellant's moral character could not 
be considered in any suit under s, 92 of 
the Civil P.O, Their Lordships are unable 
to agree with this contenticn, The ques- 
tion of his character was not considered 
in vacuo, but as directly relevant to some 
of the issues which arcse under s. 92, e. g. 
his fitness to remain in office and his 
liability to be removed therefrom. 

It may be noted tzat the decree of the 
lower Qourts directing the appellant's re- 
moval from office was not based entirely 
on hisimmorality, but partially upon the 
finding of a continuous course of misappro- 
priation of trust properties on a most 
extensive scale, the breaches or trus; which 
he had systematically committed in respect 
of such properties, the unfounded claim 
thereto which he persistently put forward 
and in pureuance of which he treated such 
properties as bis personal properties, i 

The main point argued before th:ir Lord- 
ships is the following :— 

The mahant, it is s.id, acts in two’ 
distinct capacities: he isthe spiritual head 
of the endowment, the shebait of the deity. 
We is also the trustee and manager of the 
properties and temporal affairs of the temple 
and the deity. It is, therefore, contended 
that a Civil Court has jurisdiction under 
a. 92 of the Civil P. O. cver his latter 
capacity only; it has no power to pass any 
orders affecting h s spiritual position or his’ 
control over the spiritual affairs of the 
deity or endowment, and that, under that 
section, the Court can deprive him only of the 
trusteeship and management of the temporal 
affairs of the endowment, but it cannot 
remove him frcm his spiritual duties, A 
contrary view, it is contended, will enable a 
Givil Court to assume ‘ecclesiastical jurisdic- 
tion over the religious affairs of the 
endowment. 

Before their Lordships examine the 
soundness of this contention. it is material 
to note that during the long and protracted 
hearing of this case in the lower Courts, 
no distinction was made between the two 
sets: of duties, and the question now urged 


‘before the. Board was not raised in the 
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appellant's written statement, is not dealt 
with in the exhaustive judgments of the 
Courts below, nor mentioned in the 
elaborate grounds of appeal to His Majesty 
in Council. 

On the question whether the two capaci- 
ties are distinct as alleged by the appellant 
or interrelated, it is useful to turn to the 
pleadings to ascertain what the common 
view of the parties was. 

°” Paragraph 4 of the plaint is as follows :— 

‘The management of that sheba (worship) and 
sadabrata at the said math or shrine, and also of 


the debottar properties thereto appertaining and 
belonging to the said Thakur (deity), was and has 


always been, accordingto the ancient customs and - 


usage of the math, entrusted to a mahant, who, ag 
the , trustee thereof, discharges all the duties of a 
shebait in connection therewith., Save as aforesaid, 
as such shebatt and trustee, the mahant of Tara- 
keswar has no al or any other right to the 
said math and the properties thereto appertaining 
and belonging to the said Thakur (deity)." 

This allegation was met by para. 20 of 
the appellant’s written statement, which is 
as follows:— 

“According to the long established custom and usage 
of the math, the mahant for the time being makes 
all arrangements for the sheba (worship of the said 
Thakur, eto, and maneges tho debottar properties 
as malik shebait of e said Thakur and that 
pie becomes the mahant of the math 


possesses 
right to perform those acts by virtue of his 
06. . 


It is clear, therefcre, that in the opinion 
of both the parties, the secular and the 
religious duties of the mahant, in the 
temple in question, are interdependent and 
inseparably blended; and such must be 
the case in any well-organised institution, 
if the obligations of the mahantship have 
to be effectively discharged, 

“The interconnection of the two aspects 
of the office was explained by Lord Shaw, 
who in delivering the judgment of the 
Board in Ram Parkash Das v. Anand Das 
(1) observed :— 

“The mahant is the head of the institution. He 
sits upon the gadi; he initiates candidates into the 
mysteries of the oult; he superintends the worship of 
the idol and the accustomed spiritual rites: he 
manege the property of the institation; he adminis- 
ters affairs; and the whole assets are vested 
in him as the owner thereof in trust for the in- 
stitution itself.....the euccession to him in such 
property follows with the succession to the office.” 

The two capacities are thus closely in- 
termingled and a proper and efficient dise 
charge of the one depends on the-control 
of the other. The. mahant must have 
authority over the funds and income of 


(1) 43 TA 78 at p 76; 33 Ind, Oas. 583: Ww 
w abs, 14 A Da oan ey IMWN (Of NA 
J 1; 18 Bom. L R 40; 3 L W 5°68; 4 OL J 116; 
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the institution .to be able to discharge his 
religious duties efficiently, in conformity with 
the customary and traditional obligations of 
the offics and to the satisfaction of those who 
claim the benefit of the worship. He neces- 
ssrily enjoys large patronage. in the dis- 
charge of his religivus functions. He 
cannot, in consequence, depend, for the 
due performance of such duties, on the 
mercy or caprice of another functionary, 
with separate or co-ordinate authority over 
thé ‘funds of the institution.. Any division 
of the two capacities ‘would lower his 
estige, as also impair the efficiency of 
is religious functions. On the other hand, 
the funds of the institution have to be 
administered with a proper regard tothe 
religious traditions of the institution and 
the sentiments of its worshippers, of which 
the mahant, for the time being, is the 
custodian and interpreter. . He. furnishes 
a salutory check upon the tendency, 
which experierce proves is not at all 
infrequent to administer the funds of 
the endowment with sole regard to secular 
and utilitarian consideraticns. In other 
words, ia all such religions endowments, 
where tradition and custom play a vital 
part in intermingling the two functions, 
their division is unthinkable. : 

As pointed ont in thecase of Striman 
Sadagopa v, Kristna (2), such offices may 
have, in reality, a secular character, al- 
though religious duties are attached to 
them, becausé the ‘occupants are called 
upon to exercise business functions, either 
as trustees or managers of the properties 
and ‘funds ofthe temple, or as overseers in 
the regulations of its affairs generally and 
have. necessarily civil rights and conse- 
‘quent liabilities, which may properly be 
made the subject of civil litigation. 


There may, however, be cases where -the 
duties of an office are purely spiritual and 
moral, entirely unconnected with any pare 
ticular temple or place, The office may be 
such that no pecuniary benefit is attacied 
to it’ or ils emoluments are purely volun- 
tary ` coniributions, or the duties attendant 
to it are the exercise of spiritual and moral 
supervision over the voluntary actions of 
the worshippers. In such cases, it may be 
futile for a Oivil Court to interfere with 
the exercise of the duties of the office. No 
rights of property are connected with: it 
and there is no machinery by -which the 
Court. can control the voluntary action of 
the worshipper or the mahant. - : 


(3) 1M H OR $0L.at p, 308 
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The office in the caseis, however, of a 
different character. It is connected with 
an endowment which has valuable proper- 
ties and is associated with the control of 
extensive funds. Evenif the two capaci- 
ties of the office can be separated, and the 
mahantship on its spiritual side regarded 
as purely an Office or dignity, there is no 
doubt that the office is of such a nature 
that a suit relating to it must fall within 
the purview of the explanation to s. 9 of 
the Civil P. O., as being a suit ofa civil 
nature lying within the competence of a 
Civil Court, notwithstanding that the func- 
tions of such office are associated with 
religious rites or ceremonies, 

There are to be foundin the reported 
rulings, both of this Board and of the 
Indian High Oourts, numerous cases where 
shebaiis, mahants, and in Muslim endow- 
ments, mutuvallis and sajjadanashins have 
been removed by Oivil Courts fiom the 
perfurmance of their temporal as well us 
religious duties, where ibe Oourts have 
come tothe conclusion, from the evidence 
adduced that such removal was necessary 
in order to safeguard a faithful discharge 
of the obligations of the office. One such 
instance of removal is to be found in Syed 
Shah Muhammad Kazim v. Syed Ali 
Saghir (3), see also Saræhjit Bharti v. 
Gourinath Kakaji (4). © Their Lordships 
agree with the observations of Khwaja 
Mohammad Noor, J. that :— 

“Oases may be conceived in which a sajjadanashin 
ora spiritual head of a Hindu institution, say for 
instance, a mahantof a sangat, may so behave 
himself that his very connection with the institu- 
tion may be repulsive to the general public and 
may amount to desecration’of the sacred places; I see 
no reason why the Courts cannot interfere in such 
cases Syed Shah Mvhammad Kasim v. Syed Alt 
Saghir (3).’ 

Their Lordships are aware that no 
general rule can be laid down befitting the 
different kinds of religious heads of varying 
sanctity and eminence. It must depend 
upon the facts of each case. It may be that 
mere mismanagement orincapacity is, in the 
case of certain high dignitaries, not ordi- 
narily sufficient for their removal from the 
performance of their religious duties, as 
d.stinct from their duties as managers of 
the properties of the institution. It may 
also be that a Court, in certain cases, exer- 
cises a wise discretion in not directing their 
total exclusion from their religious office, 
where, 6. g„ the lapses are due to causes 

D 11 Pat. 28€; 136 Ind. Oas. 417;12P LT 817; A 
I È 1932 Pat., 33; Ind. Rul, (1932) Pat. 81, 

- (4) 27 O O 149; 80 Ind. Oas, 674; LOO &AALR 
1; 10 O LJ 619; A IR 1824 Ondh 361, . 
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like amisconception of their position or 
obligations. The Oourt may sometimes not 
order their total removal, but may associate 
with them a committee of management. 
But these are all matters for the considera- 
tion of the Civil Oourt, which must necessarily 
enjoy a wide discretion to decide what form 
of punitive or ameliorative order will suit 
the requirements of the case. Bat the 
jurisdiction of the Ojvil Courts to decide 
such questions can no longer be doubted. ` 

The true rule in such matters can be 
stated to be that ifit be found by the Court 
that the functionary, in the exercise of his 
duties, has put himself in a position in 
which the Oourt thinks that the obliga- 
tions of his office in connection with the 
endowment can no longer be faithfully 
discharged without danger to the endow- 
ment, that isa sufficient ground for his 
removal, if need be, from both his offices, - 

Their Lordships’ attention was invited to 
certain rulings both of this Board and the 
High Oourtsin India, which enumerate 
and distinguish between the two sets of 
functions—seculiar and religious—perform- 
ed by such religious heads. These rulings, 
in their Lordships’ opinion, merely enume- 
rate and slassify such functions. None of 
them has proceeded so far as tolay down 
that in cases like the one before their Lord- 
ships, where both the functions are intere 
mingled and interdependent and have al- 
ways been held and performed throughout 
the long history of the endowment by the 
same individual, the Court in a fit case 
will not have the power to remove the 
individual from the performance of both 
the functions. 

The appellant’s Counsel conceded, at an 
early stage of his argument, that the teme- 
ple inthis suit was a trust for public 
purposes of a charitable or religious nature 
within the purview of s. 92 of the Civil 
P.O. Ifso,it cannot be doubted that the 
entire office of mahant, which according to 
the admission of the parties and the evi- 
dence in the case is and has always been 
indivisible and held by the same indivi- 
dual, falls within the operation of this sec- 
tion. No words are to befound either ins, 92 
or elsewhere excluding the religious part of 
the mahant's duties from the operation of 
that section. The only limit to the Court's 
jurisdiction to entertain suits under that 
section is to be found in the provisions of 
8 9 ofthe Oivil P. O. but, for reasons already 
explained, the spiritual portion of the office 
in this case—assuming that it could. be 
separated from the secular—is so intimately 
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connected with the exercise of rights to 
property thata suit relating to it cannot be 
said to be outside the purview of s. 9. 

Perhaps the most vital consideration which 
their Lordships are unable to ignore is the 
fact that 5.92 bas been construed, by a 
long course of Indian decisions, as confer- 
Ting, in fit, cases, jurisdiction on Oivil 
Courts to deal with the religions side of such 
offices, Thisinterpretation has a sound 
basis; no reason has heen shown against it 
atid their Lordships are unwilling to take a 
narrower view of the section, which may 
make it inadequate to meet Indian 
conditions. 

A grievance was made by the appellant's 
Oounsel that the Courts in India were in 
error in not giving directions in the decree 
thut the appointment of a successor to the 
appellant in the office of mahant was to be 
in conformity with the customs and usages 
of the endowment. The record of the 
appeal which is before the Board supplies 
no reason for imagining that the new 
mahant was appointed in violation of such 
usages. Heisnot a party to the appeal 
nor is the scheme, which embodies the rules 
regulating such appointment, before the 
Board. It is not, therefore, possible tu deal 
with this question. 

It now remains to deal with the plaintiffs 
respondents’ cross-appea). It relates to the 
accountability of the appellant for his deal- 
inge with the trust properties. It is contended 
that, on ‘the concurrent findings of the 
Oourts in India that the appellant has 
been systematically misapproprialing the 
property of the endowment, an order for 
accounts on the basis of wilful default 
ought to have been passed by the High 
Court. Their Lordships are clearly of tke 
view that the evidence leaves no doubt 
that the appellant has rendered himself 
accountable for the various acts of malver- 
pation and breaches of trust committed in 
the course of his management. But, as 
the learned Judges of the High Court have 
pointed out, tkere are difficulties in pass- 
ing at this stage a decree for accounts 
against the appellant. A scheme for the 
management of the endowment has been 
framed which is not before their Lordships. 
A new mahant has been appointed’ and 
has taken over charge of the endowment. 
Be is nct represented here. Intrica‘e 
questions of law requiring careful considerae 
tion ‘will arise in the course of the deter- 
mination of this issue and, in their Lorde 
ghips’ opinion, having regard to al) these 
gonsiderations, it is desirable to leave this 
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question to be determined by the new 
mahant, who will have liberty to apply 


to the Dietrict Judge for the trial 
of this issue. In doing sə, he 
may consult, if he so desires, those 


who are associated with him in the manage- 
ment of.tke institution, but it will be his 
exclisive responsibility to proceed with 
the matter or not. Instead of being driven 
toa separate suit, the new mahant will 
be permitted to have this question deter- 
mined by an application in this suit, after 
he has had sufficient time to consider the 
question in the light of the Board's decision 
of this appeal. The respondents’ Counsel 
has agreed Lo this course. 

Their Lordships will, therefore, humbly 
advise His Majesty that the decree of the 
Kigh Oourt be affirmed and the appeal 
dismissed. The appellant will pay the 
costs of the respondents who appeared cf 
this appeal, The respondents’ cross appeal 
will be dismissed, and they will beara 
twenty-fifth share of the costs of the main 
appeal payable by the appellant. 

a Appeal dismissed. 

Solicitors for the Appellant :—Mesars, 7, 
L. Wilson & Co. 

Solicitors for Respondents Nos. 1,3, 4 
5 and 6:—Messra. W W. Box & Co. i 
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DUNKLRY, J. 
MARIAM BIBI AND ANOTHER—APPRELLANTI 


versus 
OASSIM EBRAHIM MALIN AND ANOTHRR— 
RESPONDENTS 

Court Fees Act (VII of 1870), a. 7, Sch. I, Art, 1— 
Art limposes liability and is not merely auxiliary 
to 8. 7—Oross-objection—Oourt-fees on, 

Article lof Sch, I, Court Fees Act, is not merely 
auxiliary to s. 7 because, the Schedules to the Aot 
when read with ss. 4 and 6 ofthe Act, do impose a 
liability. Section 7 refers only to suits and, in 
certain cases specifically mentioned, memoranda of 
appeal. The fees chargeable in respect of ali other 
documents are those laid down in the Schedules to 
the Act, liability being imposed by the Schedulea 
read with s. 4 or 8.6 asthe case may be, Nepal 
Rat v Debi Prasad (I) and Reference under Court 
Fees Act, 1870 (3), referred to. 

A cross-objection must be chargeable with a court- 
fee calculated ad valorem on the amount of “ the 
subject-matter in dispute.” ‘The subject-matter in 
dispute’ means the subject-matter in dispute in the 
oross-objeoction, 85 Ind. Oas. 257 (8), relied on, 

Mr. Rajagopal for the A vocate»Genera), 
for the Appellants. 

Messrs. Clark and P. B, Sen, for the Resa 
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Judgment. — The question referred to 
me for decision, under the provisions of 
B. 5, Court Fees Act, arises out of a cross- 
objection which has been filed by the 
respondents in Civil First Appeal No, 144 
of 1837, The suit out of which this appeal 
arises was a suit for the administration 
of the estate of a deceased person and 
‘accounts. By the preliminary decree the 
respondents (who were the defendants), 
have been ordered to pay to the appellants, 
(who were the plaintiffs) a sum of Rs. 2,380 
as special costsin any event, the ordinary 
costs being ordered to abide the passing 
of the final decree. The cross-objection 
‘contains seven grounds. The first four 
grounds relate to the findings in the suit. 
The remaining three grounds relate to 
“the order that the respondents shall in 
any event pay this amount of special costs 
tothe appellante, The taxing master has 
held that the cross-objection so far as it 
relates to these special costs is chargeable 
with court-fees ai valorem on the amount 
of tbe costs, viz., Ra 2,360, under Art. lof 
Sch. I, Oout Fees Act; but at the request 
of' the respondents he has made a reference 
under e, 5 of the Act. . 

The argument which had bcen advanced 
on behalf of ihe resondents is that 
Sch. I, Court Fees Act, does not impose 
any liability and that it must be read in 
relation to 8. 7 by which the liability is 
imposed, that is that s. 7 is the charging 
section ` and Art. 1 of Sch I is merely 
auxiliary to that section. I am unable to 
accede to this argument; because, in my 
opinion, it is clear that the Schedules to 
the Act, when read with ss. 4 and 6 of the 
Act, do impose a liability. Section 7 refers 
only to suits and, in certain cases specifically 
mentioned, memoranda of appeal. The 
` fees chargeable in respect of all’ other 
documents are those laid, down in the 
Schedules to the Act, libility being imposed 
by the Schedules read withs 4 or s. 6 as 
the case may be. See on this point Nepal 
Rai v. Debi Prasad (1) at p. 449 and, 
Reference under Court Fees Act, 1870 (2) 
at p. 369. Now, the only place in the 
Oourt Fees Act where cross-objections are 
mentioned is ‘Art. 1 of Sch. I, Column 1 of. 
this Article reads as follows: < 

“1, Plaint: written statement pleading a set-off 
or counter-claim, or memorandum of appeal (not 


otherwise provided for in this Act) or of cross- 
objection presented to any Oivil or Kevenue Court: 
except those mentioned in s, 3: ” 


D 37 A 447 at p. 449; SALJIOH A WN 1905; 
Taj 29 M 867 at p. 360; 16 M L J 387. 
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and Oolumn 2 reads: “whén the amount or 
value of the subject-matter in dispute ...” 
Consequently, it is clear that a croseobjec- 
tion must be chargeable with a court-fee 
calculated ad valorem on the amount of 
‘the subject-matter in dispute.” With 
the greatest respect, I agree with the 
observations of Robinson, C. J. in Ma Shin 
v, Maung Shwe Hnit (3) at page 640 where 
he says: r 

“In my opinion it is wrong to assume that the 
words ‘amount or value of the subject-matter “in 
dispute’ mean, in reference to a cross-objection, 
‘the amount or value of the subject-matter in 
dispute in the suit’ ", ` 

In my view ‘the subject-matter in dis- 
pute’ means the subject-matter in dispute 
in the cross-objection. The subject matter 
in dispute in this cross-objection is clearly 
whether the special costs awarded are to 
be payable by the respondents to the 
appellants in any event. The appellants 
expect to be paid these special costs irres- 
pective of the final result of the suit. The 
respondents, cn the other hand, hold that 
these special costs should abide by the 
fina! decree in the suit. Hence, so far as 
the giounds raised in the last three paras 
graphs of the cross-objection are concerned, 
a court-fee calculated ad valorem under 
Art. 1, Sch. I, is payable by the respondents 
on the amount of the special costs, viz. 
Rs. 2,380, ; : 


D Order accordingly. 
(8) 2 R 637 at p. 640; 85 Ind. Oas. 257; AI R1925 
Rang. 145, 
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NAGPUR HIGH COURT ot 
Second Appeal No. 333 of 1937 ` “ 
| . August 24, 1939 ‘ 
GRILE, J. 
OHHOTELAL—Darenpant—A peg Lan 
versus . 
GOPALDAS—PLAINTI PR — RESPONDENT 
_ Partnership Act (IX of 1932), s. 69—Sutt by plaintif 
tn respect of money due t> him from defendant on 
basis of transactions in wunregtstered partnership 
between them — Partnership claimed to be dissolved 
before suit—Sum specified—Sutt, if maintainable. 

The | ge of sub-ss.(1) and (3) of s. 69, Partner- 
ship Act, is wide enough to cover suita relating toa 
dissolved firm and sub-s (l) covers a suit by a 
plaintiff suing in respect of a right vested in him or 
acquired by him asa partner in a firm, ‘and it is 
not essential that the firm should be actually in 
existence at the date when the suit was instituted, 
Thewords in subs. (1) “suing ag. a partner in a 
firm" include a suit on a cause of action which is 
based on aright acquired solely as a partner ina 
firm, and where the firm was unregistered, no such 
suit can be brought, 


CE ee! 


KANA viens a 
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“The plaintiff sued the defendant in respect of 
money which he alleged was due to him onthe basis 
of transactions in an unregistered partnership into 
which he and the defendant had entered. It was 
claimed that the partnership was dissolved and that 
on a calculation, as the venture had been unprofit- 
able, the defendant owed the plaintiff a specified sam 
of money : 

Held, that the suit was barred under a, 69, Partner- 
wi Act. 169 Ind. Oas. 424 (1), relied on. 

JA from the appellate decree of the 

Oourt of the District Jadge, Nimar, dated 
March 9, 1937. 


Mr. V.V, Kelkar, for the Appellant. 
Mr. K. B. Tare, for the Respondent. 


Judgment.—The plaintiff sued the de- 
fendant in respect of money which he 
alleged was due to him onthe basis of 
transactions in an unregistered partner- 
ship into which he and the defendant and 
one other had entered for the sale of cotton 
seed. Profit and logs were to be shared 
equally, and the capital was advanced 
by the plaintiff in the shape of calculation 
of the amount used with interest. No 
capital appears actually to have been 
provided since the business was to bé 
done on the basis of a number of pallas of 
cotton and the capital was to be calculated 
on the cost of the cotton dealt with in 
this specified quantity. Profits were to bé 
shared equally and-so were losses. It 
is claimed that the partnership was dis- 
solved gud that on a calculation, as the 
venture had been unprofitable, the defen- 
dant -owed the plaintif a specified sum of 
money. - | 
: The defence was that the terms ofs. 69 
ofthe Partnership Act rendered the suit 
untenable as the partnership was unre- 
«istered. Both the Courts balow have 
concurred, although for different reasons, 
min holding that s. 09 of the Indian Paris 
saership Act afforded: no bar and decreed 
mhe plaintiff's claim. This is asecond appeal: 
Woy the defendant. 

The trial Court assumed that the suit 
was one for accounts of a dissolved firm 
and held that there was no bar ass. 69 
'3).of the Indian Partnership Act. provided 
chat the provisions of sub-ss.- (1) and (2) 
whould not affect the enforcement of any 
‘ight tosue for accounts of a dissolved- 


«irm (pubes. (3) (a) of sB. 68). The lower- 


“1ppeilate Court considered tha reasoning 
the trial Court wrong in that the suit’ 
was nbt for accounte of a dissolved firm. 
wi held, however, that the section could 


maveno application as subess, (1) and (2) 


Weal only with subsisticg firms and ' sub” 
. (3) with firms waich had been dissolved 
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before the institution of the suit, The 
firm now in question is such a firm, but 
thelearned Judge has considered that 
asthe sum due to the plaintiff was already 
ascertained after the dissolution. of the 
partnership, the relations between the 
parties were those of creditor and debtor. 
The learned Judge interprets the first two 
sub-sections ofs.69 ag relating in the 
present tense alone and considera it essere 
tial for these two sub-sections to operate 
that “firm” should be “existing firm.” 

Only one case has been cited before me 
in the course of arguments, aad that has 
been cited by the learned Counsel for 
the appellant, and it is a case which sppears 
to me to be entirely in point. It is Patel 
v. Husseinbhai Mohammad (1) where Beau 
mont, O. J. held that the language of 
sub-as. (1) and (2) of s. 69 ia wide enough 
to cover suits relating toa dissolved firm 
and that sub-s. (1) covers a suit bya 
plaintiff suing in respect of a right vested 
in him or acquired by him asa partner in 
a firm, and that it is not essential that the 
firm, should be actually in existence at the 
date when the suit was instituted. The 
facts are parallel to those in the case now 
before me, and I am in respactful agree- 
ment withthe view there enunciated. I 
do not consider that the scheme of the Act, 
is, as the learned District'J udge holds, that 
the firat two sub-sections only apply where 
the firm is still in existence and the last 
to firms which are not in existence. Tho 
schems rather appears to me to be this: 
It is impossible to legislate entirely against 
unregistered partnerships, but the intention 
of the Legislature was to discourage non- 
registration as far as possible; to prohibit 
the enforcement of any right to sue for 
the dissolution of a firm, even though ùn- 
registered, or for accounts in the case 
of an unregistered firm which had been 
dissolved, would not have been practicable’ 
since: the moneys in possession of such a 
firm would notthen be amenable to any, 
realisation after the firm had in fact 
been dissolved, or the affairs. of the firm’ 
were in sucha state asto render dissolue’ 
tion id fact inevitable. It is for this 
reason that sabes. 3 (a) -has. been enacted. 
But it does not follow that a claim in 
respect of an ascertained sum, 8 sum 
which could only bə ascertained on the. 
terms of the partnership, should-come withe: 
in this necessarily excepted catalogue 
of rights to' sue, and I am of opinion that 
“MIL R 1937 Bom, 638; 169 Ind. Oss. 424; 39 Bom, 
L R200; A LR 1987 Hom, 225; 10 B B 36, 
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the words in sub-s, (1) “suing as a part- 
ner in a frm" include a suit ona cause 


-of action which is based on a right acquir- 
‘ed solely asa partnerin a firm, and as 
‘the present firm was unregistered, no such 
“gidib can, in my judgment, be brought. 
‘The argument which has been addressed 


to me on behalf of the respondent relating 
tothe fact that the case was sought to be 
“brought inthe Court of Small Oauses, 
which in view of the entry in Art, 29 (c) 
of Sch. II of the Provincial Small Oause 
Courts Act declined to try it and remitted 
the suit for trial by a regular Court is, 
in my opinion, irrelevant and not in any 
way germane tothe question whether the 
suit is barred bys, 69 of the Indian Perte 
nership Act or no. As I propose to reverse 
the-decision in the Courts below, the quese 
tion of the action taken under s8. 35 (a) 
of the Oivil P. O, will not need any 
discvasion. ` 

The appeal succeeds, the deeree of the 
lower Appellate Court is reversed and the 
plaintiff's suit is dismissed. The plaintiff 
will pay the defendant-appellant’s costs 
throughout. 


D. Appeal dismissed. 


_ PATNA HIGH COURT 
Miscellaneous aoe Oase No. 17 of 


3 
November 22, 1939 
Worf, J. f 
Rai Sahib ANANDI PRASAD AND 0THERS— 
: ; PRtiTionags 


i VETIUS 
Mst, DULHIN KISHORI KUER 
, — HKBOUTRIK— OPPOSITA Party 

Succession Act (AXXIX of 1995), 8. 302—Applica- 
tion under, to recover annuity payable under will— 
Maintainability — Wul — Absolute estate given by 
testator to his widow — Direction to widow to pay 
certain annutiy—Validity of such be — Limita- 
tion Act (IX of 1908), Sch J, Arts, 133, 120—Appli- 
cation to recover annuity under wtll—Article applic- 
able. eÑ 
Au application under s. 302, Buccession Act to 
recover an annuity payable under a will is maintain- 
able. 159 Ind. Oas. 329 (1), referred to, 

Where a testator by bis will gives an absolute 
estate to his widow andthe will contains directions 
to the widow that it would be proper on her pait to 
pay a certain amount annually toa certain institution 
out of the income of the property and that the ssid 
amount shall all along be continued to be paid every 
year by ths widow, the condition does not cut down 
I ao and the. bequest to the institution is- not 

valid, : 

Article 123, Lim, Act, applies toan application for 
recovering an annuity payable andere will and not 
Art, 180. 161 Ind, Oas, 288 (3), followed, 
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App. for .annual payment to the 
Nalanda Oollege of Ra. 700 which was 


provided bythe will of Babu Jadunandan 
Prasad Singh deceased of village Murawra, 
P. 8. Bihar, District Patna, to the trustees 
of the College. 

Mr. C. P. Sinha, for the Petitioners. 

Dr. D.N, Mitter and Mr. B.N. Mitter, 
for the Oppcsite Party.- 

Judgment —Thıs is an application 
taken out under a. 302 of the Indian 
Succession Act with regard to annuity 
payable under a will dated February 19 
1930. Thetestator died in the same year, 
indeed the next day, leaving an absolute 
estate to his widow subject to a payment 
tothe petitioning College of a Sum of 
Rs, 700 perannum, ‘The relevant words 
in the willare : : 
` “Ts ghall be ‘proper’ on the part of the Musammat 
to continue to pay, after my demise, a sum of Rs 700 
(seven hundred ru } out of the income of my 
properties to the Nalanda College at Bihar annually 
and make over every year a sum of Ks. 700 to the 
Trostesg of the said college for expenses of the 
school department ” ` s 
and then follows “and this amount of 
rupees seven hundred shall all along be 


continued to be paid every year by the- 


said Musammat.” 

The first point taken was the question. of 
jurisdiction and it was contended that the 
application didnot lie under s. 302'of the 
Indian Succession Act which contains 
provisions merely, for the purpose of deter- 
mining questions raised by the executor 
or trustees calling the assistance of the 
Court as regards the administration of the 
estate. At first I felt inclined to hold that 
that was the correct view to be taken of 
g. 302; butit seems to me perfectly clear 
that this point has been decided, if not 
directly, by inference, by their Lordships 
of the Privy Oouncil in Seeretary of State 
for Indiarin-Council v. Srimatt Parijat 
Debi (1). One of the main questions 
which came to be decided in that case was 
whether it was necessary for the applicant, 
who was the mother of a beneficiary under 
the will, was bound to take out a succession 
certificate, as against a debtor under a. 214 
of the Indian Succession Act. It was held 
by the Courts in India and ‘by their Lord- 
Bhips of the Judicial Committee that the 
Administrator-sGeneral of Bengal, against 
whom the application was made was nota 


8 R P O77; A 1 R1985 PO 203; 
; 406 WN 185; (1936)M 
WAN, 43 L W 16; (1926) AL J 18; 38 Bom. LR 125 
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I said that the matter of s. ¿02 was decided 
by inference if not expressly. The short 
answer to the case would have been that 
the application did not lie under the section, 
But their Lordships expressly mentioned 
the section and there was no argument 
suggesting that toe application could not 
be maintained. It may be that I am not 
correctly stating the decision of their Lérd- 
- ships with regard to s. 302, as it would 
appear at p,73* of the Report that this 
Very question was at. least mentioned. 
Their Lordships observed as follows : 


“Their Lordships are of- opinion that there is. 


nothing in the orderof Costello, J. dated March 
17, 1931, which does not come within the material 
words ofa., 302° : ap! 


and then quoting : 


“in’ regard to the estate "or in regard -to the’ 


administration thereof,” 

“Dr, Mitter, who appears on behalf of-the 
person whois entitled to the absolute estate 
in this pioperty, does- not seriously contend 
that the decision to which I have referred 


is not an authority on thie point. Tover-" 


rule, therefore, the objection with régard 
to a, 302 of the Indian Succession Act,. 
- The second contention is that the bequest 


contained in para, Sof the will is invalid, 


or, in the alternative, merely a pious wish 
on the part -of the testator, and therefore 
not binding on the -widow. 
some suggestion that the translation is not 


correct, ln Appeal from Original Decree’ 


No. 11 cf 1934, where the matter of probate 
came before this Court, the will is translate 
«d'in these wordè : `> > et 
“Is shall’ be ‘incumbant de.” Dr. Mitter 
would ask me to. construe. the clause. in 
mhis way; it shall be ‘proper’ onthe part of. 
mhe Musammat.” But even had it been open 
Mo me'to do that, 1 “would still have the 
ewclanse which I have already read and 
«hich is in para. 5 of the will to this effect: 
“and this amount of rupees seven hundred 
shall all along be continued to be paid 
Very year”, ia 


But itis not opento me to put the . 


nstruction which Dr, Mitter suggests on 
he clause of the will, If there is any 
‘bjection on the part of the respondent to 
Who only translation ofthe will which ia 
Jefore me, ‘there is à certain procedure 
<0 adopt tohave the matter put right 
‘hat ptocedaie hasnot been adopted, and 
am unable to accept the suggestion made 
«y Dr. Mitter in this behalf, 3 
The question whether the estate is cut 
own by para. 5 does not seem to me to 
mise. [t is a misconception to say that 
*Page of 63 L, A.—|éa.| f ; 
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the absclute estate in all the properties 
g vento the widow is cut down by such 
directions as are contained in para. 5 of the 
will, The absolute estate is still there, and, 
if I may usethe expression (which is not 
strictly applicable to this country) the fee 
simple is in the widow, but subject to 
certain conditions which in this case is a 
payment of Ra, 700 per annum to the 
college which payment does not cut down 
the estate, Therefore, in my judgment,’ 
it could not be said that the bequest to | 
the college is invalid. The question 

whether this is merely a pious wish on the 
part of the testator has already been dealt 
with' by me with regard to the matter 


. of translation. If the words in the will are 


“it shall be incumbent” and later “this 
amount shall all along be continuéd to be 
paid,™ there iano doubt that there is an 
obligation on the part of the widow to pay 
over tothe college this annual sum of 
Rs. 700, : 

Some argument was addressed to me: 
on B. 173 of the Indian Snecession Act 


“Where an annuity is created by a will, the 
legatee isentitled to receive it for his life only, 
unless contrary intention appears by the will” 

I must say with great respect to Dr, Mitter 
I fail to see what connection that has 
with the will before me. There is no 
question arising asto thevalidity of the | 
gift being a gift to the college, and theres 
fore, in my judgment, that part of the case , 
necessarily fails, F 

A further argument was presented under 
8. 114 of the Acband it was contended 
that the bequest incl. 50f the will was 
invalid as it would vest beyond the period 
provided for by the section. Section 114 ' 
provides : , É i 

“No bequest is valid whereby the vesting of tho 
thing bequesthed may be delayed beyond the lifetime 
of ons or more persons living at the testator's death 


and tbe minority of some person who shall be in ` 


existence at the expiration of that period,” 

. In other words, it isthe rule against pere 
petuity. There is no question here that: 
the bequest vests beyond the lifetime of 
one or more persons living but immediately 
upon the death of the testator. It is first 
contended that the annual sum of Rs. 700 
is not chargeable upon the corpus of the 
estate but merely on its’ income, The” 
argument asl understand it is that the 
widow has not at the present moment in 
her possession the arreare which were pay- 
able as from the date of the probate of 
the will. Itisimpossible for me to deal 
with the question because it does not 
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arise. The petitioners here (who are 


trustees) are not asking for a chargeon. 


the corpus of the estate, but merely for a 
payment over of the annuity payable under 
the terms ofthe will, Whether it is a 
charge on the income of the property or 
not in these circumstances, as I have 
already stated, does not arise, The decision 
ofthe Court of Appeal in England in 
Re Coller’s Deed Trusts: Coller v. Coller 
(2) .was relied upon. At the moment in 
any event I need not trouble myself with 
the question, because asli have already 
stated, it does not arise. 

~The last point is the question of limitation, 
Shortly stated, Dr. Mitter’s argument is 
that Art.120 of-the Lim. Act applies, aa 
the word "annuity" does not oscur in 
Art. 123 which reads: 

“For legacy or for a share of a residue bequeath- 


ed by a testator, or fora distributive share of the 
property of an intestate ", 


It certainly was not the last, it might 
be the second and certainly not the first, 
because thia is not a legacy but an annuity. 
I see the force of the argument addressed 
to me, in this regard, but the matter has 
been finaliy disposed of by a case which, so 
far as Iam concerned, is binding on me. 
I refer to the decision of Manohar Lall, J, 
in Srimatt Hemangini Devi v. Anil Krishna 
Banerjee (3), That wasa case of annuity 
and it was held by the Court that Art, 123 
of the Lim. Act applied. Until that deci- 
Bion is reversed—a decision which, as I 
have already said,is binding on me, the 
point taken- by Dr. Milter cannot be enter- 
tained. 

In the result, the petitioners, who are 
trustees of the Nalanda College in Bihar, are 
entitled to a direction against the Musammat 
(Met. Dulhin Kishore Kuer, the widow and 
the executrix} for the payment over of the 
sum of-Rs. 700 per annum from Febraary 
20, 1930, with interest at the rate of 6 
per cent. per annum under a. 353. 

The petitioners are entitled to costs: 
the hearing-fee is assessed at five gold 
mohurs, 

6. Order accordingly. 


(2) (1989) 1 Ch. 877 


(3)19P L T 208; 181 Ind, Oas. 283; 17 Pat, 350: 
A 1R 1936 Pat, 600; 5.5 R 551 11 R P 5&3, oa 
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MADRAS HIGH COURT: 
Civil Revision Petition No. oll of 1937 
August 10, 1938 ae 
ABDUR RAHMAN, J. 
AYANUOHERL KOVILAKATH 
SANAKARA VahMA RAJA—PKTITIONER 
versus È 
AYANOHERI KOVILAKATH UHERIA 
KAMA VAKMA RAJA AND GTHERB— `. 
RasvoN DUNTS 
Malabar Law—Tarwad—Righkt of member to sue for 
removal of Karnavan— Ocher members, if should be 
joined — Petition by one for leave to sue in forma 
pauperis to remove karnavan — Fact that sutt would 
result in other member functiontng as karnavan— 
Petition, tf not bona fide, i 
Every member of a tarwad has a right to ses, that 
the terwad affairs are condusted by the karnavan 
properly, and if he iinds that a karnavan has not 
been acting ın the interests of the tarwud, he would 
have a right to sue for his removal. In such a suit 
other membeis need not be Joined as plaintiffs, Itis 
obvious, however, that when a member sues a kurnaran, 
for hia removal,. he 18 trying to enforce a right in 
which he 15 interested with the other members of the 
turwed jointly, and he would sppaiently be doing bo 
not only in bis individual interest but in the intereat 
of all the members of the tarwad as well oratall 
events he. is taking-a step which will not affect hum 
alone but the other' members of the tarwad also, - It 
is, therefore, only proper that af he has not_tiled the 
suit I Alepresentative capacity, he should implead 
them as parties tu the action, A 
: Where a member of a tarwad makes a petition for 
leave to sye sm forma pawperss to remové the 
karnavan, the petition cannot be held to be not ‘bena 
fiae, merely because, ase result of the success of the 
sult, the other member would have to function. as 
karnayan, 


0. kK. P, to revise order of the Sub-Judge, 
Tellicherry, in U. P. No. lo of 1936. *- 


Mr, D. A. Krishna. Warnar, for the 
Petitioner. : ii 


Messrs. O: T., G., Nambiar and A. Achutha 
Menon, for the Kespondents. : 


Order.—This is a petition for revision 
against we order passed by the Subordi 
nate Judge of ‘Lelucherry granting leave 
to the petitioner to sue as a junio 
member of a Malabar tarwad for to 
Temoval of a karnavun irom his office ane 
lor certain other incidental reliefs in forme 
paupers. it has not been contender 
betore me ‘that the petitioner, who 18 
Btudent in the Zamcrm’s CUvillege b 
Oaheut, 18 in a position to pay 
Tequigite courtiees. Learned Counsel fc 
the petitioner has connned his attac 
mally on the grounds that the petitic 
discloses no cause of action, and -eyen 
ib did, the petiuon should be held not t= 
fave been presented in good. faith, £ 
the object of the peution is to noja 


` 
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defendant No. 3 to become a karnavan 
„and not for securing any benefit to the 
petitioner for himself. In other words, the 
petitioner is alleged to have been 
instigated by defendant No. 3 to fight 
his cause and it has been contended 
that it would be wholly against publio 
policy to permit him so to do; 

In order to substantiate his argument 
that the petition disclosed no, cause of ac- 
tion, Mr. Krishna Wariar contended that 
“a junior member of a tarwad had no right 
to maintain an action for the removal of 
a karnavan and he could do 89 only in 
‘conjunction with all the other members 
of the tarwad sgainst whom no relief was 
sought in the suit. No satisfactory answer 
was given when a question was put to 
him as to what would happen ifthe other 
members of the tarwad happened to have 
either conspired with the karnavan or did- 
not wish to array themselves as plaintiffs 
either because they took no {interest in 
the affairs of the tarwad or were not 
inclined to exhibit any hostility to the 
karnavan openly. Reliance was placed in 
this connection by the Counsel for the peti- 
tioner on certain observations made by 
Mr. Sundara Ayyar in his work on 
Malabar Law(Oh. 7), where the learned 
author has referred to the members of the 
tarwed in plural wherever he has stated 
that they had a right to sue for the 
removal of a karnavan. I was not impresse 
ed by thia argument. Every member of a 
tarwad has a right tosee that the tarwad 
affairs are conducted by the karnavan 
properly, and if he findsthat a karnavan 
has not been acting in the interests of 
the tarwad, he would have aright to sue 
for his removal. What the learned author 
was trying to convey to his readers was 
that the right to maintain an action for 
removal of a karnavan vested in the 
members of the tarwad; but there is no 
justification to construe those words to 
mean that they could only do sgo jointly. It 
is obvious, however, that when a member 
‘sues a karnavan for his removal, he is try- 


‘ing to enforce a rightin which he is inter- 


ested with the other members of the tarwad 
jointly, and he would apparently be doing 
so not only in his individual interest but 
in the interest of all the members of the 
tarwad as wellor at all events heis taking 
a step which will not affect him alone but 
the other members of the tarwad also. It 
is therefore only proper that if he has not 
filed the suit ina representative capacity, 
-he should implead them-as parties to the 
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action. It is not denied that all the other 
members of the tarwad are parties to the 
suit. I am therefore of opinion that the 
Plaintiff has a locus standi to maintain. the 
suit and it cannot be held that the plaint 
discloses no cause of action. on 
There is no merit in the other objection 
either. If the petitioner has aright to sue 
for the removal of the karnavan, what does 
it matter if as a result of his success, defende 
ant No,3 or anyone else would have to 
function as such? If a particular karnavan 
has failed to act in accordance with the 
well-recognized rules and custom and has 
behaved ina manner that justifies his ree 
moval and the next member — let me 
assume this for the sake of argument—is 
found not to be fit enough to act as a karna- 
van, the office will haveto devolve on the 
next person in the order of precedence in 
the ordinary course, In the absence of any 
other reliable evidence, it is impossible to 
come to the conclusion, ‘as the learned 
Counsel for the petitioner wants me to do, 
that this circumstance alone is sufficient for 
a finding that the petition for leave to bring 
the suit in forma pauperis is not bona fide. 


. It was alleged on behalf of the contesting 


defendant that the petitioner had entered 
into an agreement in regard to the subject- 
matter of the proposed suit, After a full 
consideration of the evidence led on behalf 
of the parties, the lower Court came to the 
conclusion that the contention had not been 
made out. Had it been found that this petic 
tion was filed in consequence of an arrange- 
ment or agreement as alleged by defendant 
No 1, one would be called upon to deter- 
mine whether the agreement related to the 
subject-matter of the proposed suit. But 
in the absence of a finding of fact in favour 
of defendant No. 1, it is unnecessary for 
me to take that aspect of the case into 
consideration. In the circumstances, it must 
be held that the petition for leave to aue 
in forma pauperis has not been filed in bad 
faith. A number of authorities were cited 
on behalf of the petitioner before me -but 
inasmuch as there is no valid reason to 
hold that the petition before the lower Court 
was not bona fide, they need not be refer- 
red to here. 

The contentions that the petition for 
leave to file the suit in forma pauperis was 
not made bona fide or that it would be 
against public policy for the petitioner to 
be permitted to sue in that form are based 
on the assumptions that the petitioner is 
not alone entitled to maintain an action 
even in hig own interest and for his own 


" 
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benefit, and secondly, that he is doing soto prohibition under s. 259 of the keeping ct 
‘help defendant No.3, There appears tobe a surkhi mill within the Municipality 
-no reasonable basis for these assumptions without a licence, It is ‘not one of the 
and the petition for revision must, therefore, trades or businesses referred to ina, 259, 


be rejected with cos‘s. sub-s. (1), cls. (i) to (ritt), but the section 
ND, - Petition dismissed. can be made applicable to “other manu- 

KN ae factures, processes or businesses which 
—— 5 33 i are declared by the Local Govt. by notifica- 

tion to be dangerous or offensive under 

PATNA HIGH COURT cl. (xiv). In pursuance of this clause the 
Criminal Reference No. 41 of 1939 | Local Govt. by Notification 1181 L. 8. G.: 
November 7, 1939 dated March: 15. 1937, declared that the 

ROWLAND, J. running of surkhi mills was offensive, 


Tas MUZAFFERPUR MUNICIPALITY— The notification was duly published. | Ag 
versus a result of this the provisions of s,’259, 
TARA PRASAD AND OTABRS - sub-s. (1) became operative, that is to aay, 


- Bihar and Orissa Municipal Act (VII of 1992), it was now within the power of the Oom- 
Ba. 209 (1) (3), 264, 354—Resolutions by Municipality migsionors: at s meeting to fix local limits 
under power conferred by s. 259 (1) and (3) requiring within ‘which 1 isht b ed 
licences and fizing its fee, for working surkhi miil— in w no place might be us 
' Whether rules or bye-laws— If require confirmation for the purpose mentioned ` without” “a 
under 5. 354 — Oriminal Procedure Code (Act V ofo licence. In that connection sub-s (3) of 
1898), ana Hoge’ decided on basis of S, 959 also became Cperative whereby the 

Resolutions passed by a Municipality under Commissioners at a meeting became em- 
powers conferred by s. 259 (1) and (3), Bihar and powered, subject to a maximum to” be 


Guess Muniaipal Aot izing lagal iaia pnd requiring fixed by the Local Govt. to levy a’ fee. 
oences tO aken ow respect o working a A . : 
Kh mall ce ders of tho. sane fe The- Local Govt. fixed as maximum fée 


ag the matters to be provided for by byelaws fOr such a licenca the sum of Re, 100 by 

' under g. 204, and can neither be regarded za byelaws Notification 11652 L. 8, G., dated March 15 
nor anin but are of the nature of an order applying ee a Ton n 5 mene 

3 the Muni _ held on uly 29,1 » Tesolved that within 

‘imed py ks ocal Gorse S ah kan the" whole area of the Municipality no place 
“to their taking effect, tp. 631, col, 2] ` ` was to be used-for a surkhi mill without 


to be tactic a kaa ee eae Orin inal P. Oia a: licerice. ‘They. also resolved that the 
8 deck o! 8 Position as it was on uy E . 
the date when the proceedings began, {p. 832, col, 1.) fee for a license for a surkhi mill should 


“+ Or, Ref, made by the District Magistrate NG Re. ane These proceedings pares 
` of Muzafferpur, in his letter No, G-6412 unierpal “ommiasioners are Baid to have 
> been: published and ‘it is certain that the 

dated September 18, 1939. | r E ah 
“Mr. Baldetva Sahay, for the Reference. pa ea he Party, the présént’ accused, a 
“Mr. Hareshwar Prasad Sinha, against KDOWledge of them, sob roere areon. iie 
the Reference. ; ; record two petitions by: way'of protest, 
E elas 3 one presented by this opposite party alone 
Judgment.—This is a reference by the and-one by himself and some other owners 
District Magistrate of Muzafferpur ‘under of surkhi mills, against the magnitude of 
S: 438 of the Oriminal P. O. ‘asking the fee’ The point raised ‘in the trial 
this Ocurt to revise the judgment Gourt which succeeded there was that the 
‘and order of a Magistrate of the Third resolutions ofthe Municipality which require 
Class in Muzafferpur whereby the accused licences to be taken out for running 
Tara Prasad was acquitted of en offence, surkhi mills and which fixed the fee to be 
punishable under s, 263 read with 8, 259 levied are rules framed by the Municipal 
of ‘the Bihar and Orissa Municipal Act, Commissioners: to which s. 354 of -the 
consisting in the keeping without alicence Municipal Act isapplicable In this Oourt 
within the Muzafferpur Municipality of a for’ the’ respondent it haa been contended 
place used for the trade or business of a that they dre rules or by-laws, and in 
surkhi mill, f eithər case subject to the provisions of 
- It is not denied that the opposite party - a. 354, That section enacts in two sub- 
had been for some time past working a sections that’ the power of the Commie 
surkhi mill within the Municipality and was sioners to make rules and-to make byee 
Operating his surkhi mill in the month of laws shall be subject to the condition of 
March 1939, in which the present complaint such rules not taking effect until they haye 
was presented, There was formerly no ‘been confirmed by the Local Govt -Tn the 
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case of bye-laws, previous publication and 
Gazette publication are, also conditions 
Precedent tothe taking effect of the bye- 
Jaws. But the fixing of local limits (s. 259, 
‘sub-e, (1)) is not the making ofa rule. It 
is more of the nature of an order applying 

a section of the Act. The nature of a rule 

under the Act can in general be gathered 

from a reference to the various sections 

in which the rulemaking power is con- 

ferred. Such sections oceur iri various parts 
of the Act which is thus arranged that 

power to make rules governing a particular 

Bubject is placed at the end of that part 

or chapter of the Act dealing with the 

particular subject, Thus we find the Local 

Govt. is given power to make rules regulate 

ing Municipal fund and accounts ins 81 

which is at the end of Chap. III, power 

to make rules in connection with assess- 

ment and collection of taxes under s. 163 

which is at the end of Ohap. IV, power to 

make rules regarding drainage schemes, 

water works, etc., unders, 325 which is at the 

end of Ohap. IX; and so on. The Oom- 

missioners are given power to make rules 

in as, 38, 42 and 52, and these rule; deal 

with limited matters affecting the internal 

administration of the Municipality and its 

office. Thus s. 38 authorises rules for 

; pensions and Provident Funds of Municipal 
servants, Section 42 authorises rules as tothe 

. duty, appointment, punishment and removal 
of municipal officers and servants, and 

s.. 52 authorises rules governing the election 

of Ohairman, Vice-Ohairman and President 

of Municipal meetings and the conduct of 

‘business. So, the order making a, licence 

necessary for owners of surkhi mills is 

not in any way analogous to any of the 

rulės which either the Local Govt. or the 

Oommissioners at a meeting are . authorised 

y the Act to make,.and I am quite clear 

t such an order is not a rule at 


Now I turn to the alternative submissions 
pat forward here that the order is to be 
regarded as a bye-law. The scheme of the 
‘Act in the matter of empowering the Come 
missioners to make bye-laws is somewhat 
similar to that in the matter of powers 
to make rules; that is to say, at a number 
of places. in the Act power is given to 
make bye-laws dealing with a particular 
subject such as in s. 153 for the registra- 
tion of dogs, in s. 195 to make bye laws 
for the regulation of buildings, in s. 234 
to make bye-laws regulating the use of 
public water supply, and so on. The 
power to make bye-laws in connection with 


t 
pe 
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offensive and dangerous trades, occupations 
or processes is, conferred by. s. 264, and 
the bye-laws. which may be made under 
this section may provide for inspection 
and regulation of the conduct cf -business 
in a place used for any of the purposes 
mentioned in s. 259 and also generally for 
the prevention of nuisance affecting the 
public health, safety or convenience. The 
order requiring licences to be taken out 
and the order fixing a fee in respect of 
the licences are not matters of the same 
nature as the matters to be provided for 
by bye-laws under s. 264, and in my view, 
these orders gan no more be regarded as 
bye-laws than they can ba regarded as rules. 
The resolutions were passed not under 
the powers conferred bys. 264 but under 
the powers conferred by s. 259, subs, (1) 
and 8. 259, subs. (3). That being so 
these orders did not require under 5.. 354 
of the Municipal Act to be confirmed by 
the Local Govt, as a condition precedent 
to their taking effect. It follows from this 
that to use any place without a licence 
for the purposes of a surkni mill within 
the Muzafferpur Municipality is an offence 
within s. 263, sub-s, (1) of the Bihar and 
Orissa Municipal Act. This may be 
sufficient tq dispose of the point of law 
directly raised in the reference so far as 
the requirement of taking out a licence 
was concerned and the contention that 
this requirement had not become effective 
in law for want of confirmation by, the 
Local Govt. i 


A further point has been argued with 
reference to a resolution taken at tho 
same meeting of the Municipal Commis- 
sioners imposing certain conditions on the 
grant of a licence. It was resolved by 
the Municipal Commissioners that conditions 
be imposed on the grant of licences to 
the effect that no mill of the aforesaid 
nature shall be erected within the Municipal 
limit if it lies within a distance of 
300 yards from the, nearest habitation. 
Other conditions included provision for 
proper arrangements for effective removal 
of all offensive or unwholesome matter for 
inspection by Municipal Officers and for 
keeping raw materials safe from damp or. 
rain. These are matters of the kind which 
s. 264 empowers the Oommissioners to 
regulate by bye-laws: and had this been 
a prosecution for breach of those condi- 
tious, under s. 263 (2) the question might, 
arise whether their confirmation by the 
Local: Govt. was necessary to make them 
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effective, But this being a prosecution under 
s. 263 (1) the question does not arise. 

It is represented that the respondent, 
who in May 1934 in pursuance of an 
application by him for a licence remitted 
by money-order, the licence fee of Rs, 100 
has been treated as ineligible for such a 
licence on the ground that the pesilion of 
his mill ie not beycnd the distance of 
300 yards from the nearest habitation, and 
Tam asked to pronounce that the conditions 
laid down for the grant of licence are of 
‘the nature of rules or bye-laws, that they 
are ineffective unless and until confirmed 
‘by the Local Govt. and that this point is 
not unsubstantial because the Local Govt, 
itself in reccmmending the Municipalities 
to introduce licencing of oi], flour and 
surkhi mills ‘had expressly cautioned 
Municipalities that the requirement of 
800 yards clear distance from the nearest 
habitation ought to be enforced in the 
case of mills already existing, It is also 
suggested that to attach such a condition 
‘precedent to the grant of a licence is in 
contravention of sub-s. (2) of s. 259 which 


enacts that a licence fer any of the pur- | 


poses menticned in subss. (1) is not to be 
‘withheld unless the Commissioners have 
reason to believe that the business whioh 
it is intended to establish or maintain 
would be offensive or dangerous to persona 
residing in or frequenting the immediate 
neighbourhood. The questicn of the pro- 
priety of a prosecution might arise if at 
the date of the institution of the proceed- 
ings before me the respondent's position 
had been that of a person who had applied 
and paid the fee for a licence which the 
Commissioners were not legally justified in 
withholding from bim, on the grcund that 
any restriction on the grant of licences in 
contravention of s. ‘259, sub-s, (2) would be 
ultra vires of the Commissi:ners. Had that 
been the position of the respondent, the 
argument might require serious considera- 
tion. But the respondent's application for 
a licence was nct presented till after these 
proceedings against him had commenced 
and the present reference is to be decided 
on the basis of the position as it was on 
the date when the proceedings began. On 
that date if the respondent withcut 

aving a licence and without having 
applied for a licence was carrying on the 
business of the surkhi mill, his legal 
oe ae oe sub-s. (1) cannot 

megatived on the grounds giv 

eat Magistrate. g given by the 

It is further represented that though the 
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respondent: had not, before these proceed; 
ings started, applied for ‘a licence, he 
had p:esented a petition for a reduction 
of the licence fee, and had not received 
orders on that petition. This fact does 
not alter the legal position, though it is 
open to him in. the event of a conviction 
to put it forward as a matter to be con- 
sidered ia extenuation of, the santence to 
be passed, A 

The reference is accepted, the acquittal 
of the respondent is set aside, and the 
case remanded to the Sub-Deputy Magis- 
trate, who will dispose of it according to 
law after giving the parties an opportunity 
of being heard and either party wh) may 
wish it, an opportunity of adduciog further 
evidence. 


8. Reference accepted. 


———— 


LAHORE HIGH COURT 
First Civil Appeal No. 11 of 1939 
March 31, 1939 
ADDISON AND Ram LALL, JJ. 
MUL RAJ anp oTamRs—PLAINTI Fes 
— APPELLANTS 
versus 
TULRI RAM— DEFEN DANT—RESPONDENT 
Civil Procedure Code (Act V of 1908), 8 104— 
Private reference to arbitration — Subsequent ap- 
plication to Court under Para. 17 Gh Sch. II, Civil 
Procedure Oode(Act V of 1908), for filing agreemant— 


Out of three arbitrators, two making one award and: 


third making different award—Court finding majority ` 


award bad and refusing to make it decree—Appeal, tf 
maintainable, 

Oertain persons after making B private reference to 
arbitration, made an application to the Court under 
para. 17 (1) of Sch. TI of Civil P. O, that the agreement 
to refer to arbitration should be filed in Court. The 
Court dismissed the application, but on appeal under 
B. 104 (1) (d), Civil P. O., the High Oourt directed the 
application to be filed There were three arbitrators, 
Two of them made one award and the third made 
another award. The Judge found that the award of 
the majority was bad. He accordingly refused to 
make that award a decree of the Court: rar 

Held, that no appeal lay from the order of the 
Court. 34 Ind Oas, 192 (1), dissented from. 28 Ind. 
Cas. 60 (2), referred to, 


F.G. A. referred by Skemp, J., by his 
order, dated March 23, 1939. 


Mr. Vishnu Datta, for the Appellants. 
Mr. Jhanda Singh, for the Respondent, 


Addison, J —There wasa private refers 
ence to arbitration made by the parties on 
May 1, 1937. On October 28, 1937, the 
appellants made an application to the 
Senior Subordinate Judge under para. 17 
(1) of Sch. IL, Civil P.O., that the agree- 
ment to refer should be filed in Court, 


1940 


The application recited. that: the value of 
-the subject-matter in dispute was Re 5,110. 


On November 27, 1927, the Senior Subordi- - 


nate Judge dismissed the application and 
there was an appealto this ‘Court under 
8. 104 (1) (d), Civil P. O. The Single Judge, 
who heard the appeal, directed the filing of 
the agreeméntin Court andthe case went 
back to the Senior Subordinate 
There were three arbitrators. Two of them 
* made one award and the third made another 
award. Objections were ) 
the Senior Subordinate Judge found that 
the award of the majority was bad. He 
accordingly refused to ‘make that award a 
decree of the Court and then went on to 
say that he dismissed the petition under 
para. 17 of Sch IT, Civil P.O, Against this 
decision the appellants have preferred this 
appeal which has been referred to a Divi- 
sion Bench by a learned Judge of this 
Oourt. The part of the order of the Senior 
Subordinate Judge to the effect that he 
dismissed the application under para. 17 of 
“Bah. II is obviously wrong. That had 
already been done by him ata previous 
stage but on appeal to this'OCourt under 
B. 104 (1) (d) the agreement had been filed 
in Oourt and the Senior Subordinate Judge 
thereafter had directed the arbitrators- to 
_ make their award, Now if after the agree- 
ment to refer to arbitration had been 
entered into, the arbitrators had made an 
‘award without the intervention of the 
Court and one of the parties had applied 
under para. 20 of Sch. II that the award 
should be filed in Oourt and the Senior 
Subordinate Judge had refused to doso, 
_ then undoubtedly an appeal would have 
lain under s. 104 (1)(f), which is to the 
effect that an order filing or refusing to 
file an award in an arbitration without the 
intervention of the Ccurt is subject to 
appeal, Thus,ifan agreement to refer is 
ordered to be filed or the Court refuses 
to file such an agreement put in under 
para. 17 of Sch. II, an appeal lies under 
8, 104 (d) while, if an award is put into 
Oourt under para. 20 and the Oourt 
. either files it or refuses to file it, an 
appeal lies under s. 104 (f) as it was 
made without the intervention of the Ooart. 
The question, however, is whether an appeal 
lies in the present case where the award 
was made through pr ceedings taken in 
Court. 

To answer this question, it is necessary 
to go tothe provisions of Sch, II. Where 
an agreement to refer to arbitration is 
„put into.. Oourb under para. 17 and - the 


MUL BAS v- 10181 ram (LAH) 
- Court is asked to have it filed ia Court, an 


Judge, . 


preferred ‘and . 


-is filed under para. 17. 
‘this difference; where there isa regular suit, 
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appeal lies under e. 104 (1)(d), Oivil P. C., 
if the award is filed or if the Court refuses 
to flleit. That stage has passed in the 
present case, The next appropriate para- 
graph of Sch. II is para. 19, which enacts 


that the foregoing provisions (of Sch. II), 


so far as they are consistent with any 
agreement filed under para. 17, shall be 
applicable to all prcceedings under the 
order of reference made by the Oourt 
under that paragraph, and to the award and 
to- the decree following thereon. This 
paragraph therefore makes all the provi+ 
sions prior to para. 19 of Sch. II applicable 
to proceedings in Court when an agreement 
There is, of course, 


it must either be decreed or dismissed; 
whore there is a reference filed under 
para. 17, there can only be a decree if the 
award is held to be a good one, This did 
not Happen in the present case as it was 
held that the award was bad. This takes 
us to para. 16 of Sch. II, which enacts that 
where a Oourt holds the award to be a 
good one, it shall proceed to pronounce 
judgment according to the award and 
upon the judgment so pronounced a decree 
shall follow, and no appeal shall lie from 
such decree, except in so far as the deares 
is in excess of, or not in accordance with 
the award. It follows from this that, if 


- the trial Court had in the present -case 


accepted the award as given and had pro- 
nounced judgment according thereto, no 
appeal would have lain on the merits, -The 
only appeal that could have been made 
would have been that the decree was in 
excess of, or not in accordance with, - the 
award, It would thugs: be anomalous 
that, where the awardis held to. be bad, an 
appeal should lie on the merits. The 
only other paragraph which need be referred 
to is para. 15 of Sch. II which provides for 
the grounds on which an award shall be 
get aside or become void and. further enacts 
that where an award becomes void or is 
get aside- under cl. (|), the Oourt shall 
make an ‘order superseding the arbitration, 
and in such csses, Shall proceed with the 
suit, This is all right for an ordinary suit 
and itis perfectly clear that in it no appeal 
would lie from the order superseding the 
arbitration. In the present case, as there 
ig no regular suit, the order that the Oourt 
should have passed, should have been an 
order superseding “the arbitration and 
stating that the proceedings had therefore 
become infructuous. No right of appeal is 
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given ynder s. 104, Olvil P, O. from such 
an order,.and it is clear that no right of 
appeal was intended because it would be 
most improper not to allow an appeal except 
to tke limited extent set out in para. 16 (2) 
of Sch. II when an award is beld to be 
good and to allow an appeal when the 
award is held to be bad or void. In these 
circumstances it would seem to follow that 
no appeal lies. : 

The only difficulty is the decision given 
in Ram Jawaya Mal v. Devi Ditta Mal (1). 
There it was held that no appeal lay either 
under s. 104 (d) or (f) Civil P. O. but that 
an appeal lay from the order as that order 
amounted in law to a decree and was as 
such appealable. It seems to me with all 

_ respect that it is impossible to hold that 

the order superseding the arbitration under 
para. 15 (2) of Sch. II, which is the only 
order the Oourt could have passed, is a 
decree. [t makes no difference that the 
Court has not used these words as under 
Para. 19, these are the words which the 
Oourt should have used inits‘order. Hav- 
ing superseded the arbitration, there was 
no suit to proceed with, so that the matter 
came toan end by the order superseding 
the arbitration, no appeal being allowed 
-from that order. It is unnecessary to refer 
‘to other decisions on this matter except 
Seumal Nihal Chand v. Mulomal Rahumal, 
“48 Ind. Oas. 60 (2) where the matter is ‘dis 
cussed at length. For the reasons given. I 
would dismiss this appeal as incompetent, 
making no order as to the costs of this 
Court. - 


Ram Lall, J.—I agree. 


: D. : Appeal dismissed. 

© (JAI R 1916 Lah. 89; 34 Ind. Cas. 192; 117P R 
‘ale, 107 P W R 1916; 70 P L R 1917, 

| (3) 28 Ind. Oss. 60; A 1 R 1914 Sind 122; 88L R 
360. i 
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CALCUTTA HIGH COURT 
` Appeal No. 190 of 1936 
May 31, 1938 
CosTaLLo AND Bigwas, JJ. 
JNANADA GOVINDA CHAUDHURY 
AND ANOTHRR—APPERLLANTS 


versus 
BIRENDRA NATH GOSWAMI 


AND ANOTHER —ResPoNDENTs, 
Probate — Wide divergence in case put up in 
petition and case made in evidence— Strict scrutiny 
of will is required — Will—Attesting wttness—Seribe, 
when can be attesting witness —Witness— Oredibility 
—Old age, if guarantees truthfulness — Practice— 
Evidence— Question of appraising oral testimony of 
Opinion of trial Court, value of, es 
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Where the case of petitioners for grant of probate, 
carries certain elements of suspicion, the Court 
should, in sach circumstances, insist on a very 
strict standard of proof, and ought ‘not to make a 
grant unless it is satisfied that the suspicion has 
been removed. Wherea wide divergence between. 
the case put up and the case made in evidence is 
found, strictest scrutiny of willis required. : 

Asoribs may no doubt be an attesting witness 
to a will but it must be shown that the signature of 
the scribe was put down for the purpose of attestin 
ie Gouna 114 Ind. Oas. 84 (1), relied on. {p. É 
col, 1. 

The fact that a witness is an old man of 75,.by 
itself carries no guarantee of truthfulness, if his 
eee otherwise unworthy of oredenca. Tp 636, 
00 

Where it is a question of appraising the oral 
testimony of a witness, the Court of Appeal will no 
doubt attach a great deal of importance to the 
opinion of trial Judge ii aia the value of such 
testimony unless facts and circumstances render ‘it 
unsafe to do go. x 


A. from the original decree of the Dis- 
trict Judge, Rajshahi, dated May.27, 1936. 


Messrs. Bireswar Bagchi and Binayak 
Nath Banerji, for the Appellants. 

Mr. Mohendra Kumar Ghose, for the Rese 
pondents. 


Mr. Suryya Kumar Aich, for the Deputy 
Registrar. pa! A 


Biswas, J.—This is an appeal from a 
decision of the District Judge of Rajshahi 
granting letters of administration with 
copy of the will annexed. The substantial 
question in the appeal is whether the will 
is genuine or not. The will was propound- 
ed more than 33 years after the death: of 
the testator. The testator was one 


“ Mayananda Goswami who died in or about 


the month of February 1903, and the’ will 
is said to have been executed five months 
before his death, namely on September’5, 
1902. He left two widows, Shama Sundari 
and Khemankari, and three sons, one by 
the first wife, named Bipin, and the other 
two by his second wife, named Sures 
and Murari, who were both minors at the 
time. He also left two unmarried daughters. 
The will makes no provision for the mare 
riage of these: daughters and the whole 
object of it appears to be to ensure the due 
performance of the sheba of the family 
deity Sri Sri Iswar Lalji Deva Thakur and 
certain religious festivals, It recites that 
the properties of the testator shall remain 
in charge of his eldest son, and he is 
enjoined to perform the deb-sheba and the 
other religious services out of the income as 
also to maintain the minor song, unmarried 
daughters and wives of the testator. It. is 
then provided that after the minor sons 
came of age, all the three sone shall equally 


1840: 
“inherit the properties and carry on the 
deb-sheba, eto., out of the income. If the 
sons should” fail or refuse to perform these 
religious duties, they shall not be entitled 
‘to enjoy the properties, and in that case, 
a near Kinsman shall inherit the estate and 
carry on the deb-sheba. ‘In the last clause 
it is laid down that none of his sons shall 
bs entitled to sell, encumber or make a gift 
of any of the properties and that the propere 
> ties shall not be liable to be sold in auction 
for their debts. The appéllants suggest 

that the will made an absolute bequest in 
favour of the sons subject only toa charge 
for deb-sheba, etc., while the propounders 
contend that the properties were given away 

to the idol with only rights of management 
to the sons and rights of maintenance to 

the sons’ daughters and wives. Thisis a 
„question of construction of the will, and is 
pertinent in these proceedings only in so 

far as it may be supposed to throw any 
light on the question of its genuineness. 

As ‘will be seen later, the ‘respondents’ own 
case intheir application for letters of ad- 

ministration is that" their object in pro- 

pounding the will was to save the properties 
from the hands of creditors on the ground 
that the properties had been made debutter 
_ by the will. The will is attested by three 
‘Witnesses, Pran Govinda Goswami, Gopal 

Ohandra Sircar and Kedareswar Ohakra- 

barti,:and the scribe is one Praneswar 

Chakrabarti, all residents of Bajurbhag, the 
„Village -where the testator lived.’ ~ : 
~ Of the sons of the testator, Sures and 
Murari both died before Bipin. They died 

unmarried and intestate, and left Bipin as 

their heir; Bipin died in 1931, leaving two 
sons, Birendra and‘ Hirendra, who are: the 
petitioners for the grant and respondents in 
‘this appeal. Birendra is a young lad of 19, 
“and his brother Hirendra is much younger. 
In support of the execution of the will, the 
` petitioners examined the scribe Praneawar, 
the attesting witnesses being all dead. It is 
maiiily on the ‘strength of the evidence of 
the scribe thatthe learned District Judge 
has made the grant.- Iu a case where it isa 
question of appraising the oral testimony of 
:a Witness, the Gourt of Appeal will no 
doubt‘attach a great deal of importance to 
the -opinion of trial Judge regarding the 
value of such testimony. All-the same, 
there are cértain facts and circumstances 
in this case which cannot be overlooked, 
and though the learned Judge relied on the 
evidence of Praneswar, we donot think it 
would be quite safe to'act on that testi- 
nippy. The petitioners’ own -case, carries 
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certain elements of suspicion, and it is 


‘hardly necessary to point out that the 


Court should, in such circumstances, insist 
on avery strict standard of proof, and ought 
not to make a grant tnless it was satisfied 
that the suspicion had been removed. 

In the first place, it is to be observed 
that there -is a remarkable variace bee 
tween pleading and proof. The application 
for letters of administration, again, is itself 
remarkable in this way that without 
attémpting an explanation of the undoubted 
delay which had occurred in making it, it 
complacently stated that it had become 
necessary to put forward the will in order 
to defeat the claims of certain creditors, It 
is not the petitioners’ case as set out in 
the application that they or their father 
had been unaware of the will until about 
the time when the application was made. 
On the ‘other hand, the petition after recite 
ing the fact of the execution of the will 
goes on to state in detail how Bipin,: and 
after his death hia sons, the petitioners 
themselves,* had been acting as shebaits 
and carrying on the worship and other 
services of the family deity in accordance 
with the directions of the will. Then at the 
end it is stated- that one Jnanada Govinda 
Ohaudhuri (the appellant before us) having 
recently obtained a mortgage decree in 
respect. of a debt contracted by Bipin and 
put the mortgaged properties to sale in 
execution of sash decree, it was necessary 
to try and protect the said properties on 
behalf of the debuiter estate, end it was for 
this purpose that the will was being pro- 
pounded. This case made in the petition is 
supported by an affidavit which was affirmed 
by the scribe. Praneswar. In the affidavit 
also, it is categorically stated that Bipin 
and after him his sons were carrying on 
the deb-sheba, etc, as directed by the 
testator in his will. In the evidence which 
was, led on behalf of the petitioners, howe 
ever a new story was set up for the first 
time andit was to the effect’ that the will 
had been lying in a box unknown to the 
parties till quite by an accident it happened 
to come to light about the month of Septem- 
ber 1935. We shall have occasion to refer 
to this later on; we are only concerned to 
point out at this stage why on the petitioners’ 
own showing the case with which they 
come to Oourt demands the strictest 
sorntiny. í 
. The learned Judge in our opinion allow- 
ed himself to be too easily satisfied about 
the reliability of the scribe. Praneswar is 
an old man of 80 or 81 years of age; he 


-636 


wag deposing to events which had taken 
place more than 33 years ago, “might have 
been about 40 years back” according- to 
his own statement. In his examination-in- 
chief he was verv definite and stated that 
the testator had signed the will, then he 
signed it in his presence, and then it was 
signed by the attesting witnesses, In crosse 
examination, however his memorv suddenly 
failed him. and ha did not remember the 
details of the writing and entries of the 
will, He did not rememher whether he had 
signed before or after the testator signed. 
In the will he describes himeelf as a scribe 
and his signature does not find a place 
among the signatures of the attesting wit- 
neases, A scribe mav no doubt he an ate 
testing witness to a will as pointed ‘out by 
Rankin, C.J. in Abinash Chandra v. 
_Dasarath Malo (1), but it must be shown 
-that the signature of the scribe was put 
down for the purpose of attesting the 
.document. Tt is not clear from Praneswar's 
evidence that he had put his signature 
“with any such object. In the ‘affidavit he 
calls himself both a acrihe and an atteste 
ing witness. This affidavit. we mav point 
out, was admittedly signed and affirmed 
by him without knowing what it contained. 
„On his attention being drawn to the last 
paragraph of the affidavit, he had to say 
_that this part of the affidavit had not been 
brought to his notice before he signed it. 
‘Here was a man who on his own admis- 
sion put his-signature to an affidavit and 
swore to the truth of its contents without 
- caring to find out what it was that he was 
swearing to. The learned Judge calla this 
“reprehensible” conduct, but did not think, 
it affected the credibility of the witness. 
We are afraid we cannot accept euch an 
easy view. There is another important 
-faot which was alao admitted bv him in 
-his evidence and it is that he had lent some 
money to Bures and obtained a decree 
against him and then in execution of such 
decree, purchased Sures's one-third share 
in the dwelling house. This was clearly 
-action on his part which, he shold have 
known, was wholly contrary to the provi- 
-Bions of the will. 
According to his reading of the will, the 
Properties had been all bequeathed by the 
testator to the deity; how then could he, 
knowing that there was the will, have pur- 
chased the one-third share of the dwelling 
house asif it was the secular property of 
(1) 56 O 598; 114 Ind. Cas. 84; AT 3 F 
32 O W N 1228; 48 O LJ 281; Tnd. Ral (1998) Gal 
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the testator's sons? On his own showing, 
therefore, he was a man who-was prepared 
to say and do whatever ‘it might suit-his 
interest to sav and do, and we.should besi? 
tate to accept the evidence of such a-witness 
without the strictest scrutiny. The -only 
Treason which the learned Judge gives 
for believing Praneswar, is that. he is 
an old “man “on the brink of the grave.” 
This is a fact which might excite sympathy 
for him, but we do not see ‘how it~ can 
enhance his credibility in a Oourt of law. 
In cross-examination it was put to -the 
witneea that shoritly after making ‘ the 
affidavit, he had ‘taken a promissory note 
from Birendra, one of the petitioners,.and 
one Kasi who was presumably the father- 
in-law of Birendra. 
but he denied the suggestion that the 
promissory note was without monetary con- 
sideration. But itis dificult to dismiss the 
suggestion as altogether unfounded. Ace 
cording to his own statement he was himself 
a debtor to one Naren Pandit who had not 
yet been re-paid, and it was hardly likely 
in these circumstances that he should be 
advancing money to Birendra and Kasi 
for no particular reason. Taking all these 
facts into consideration, we are therefore 
unable to accept the evidence of Praneswar. 
Tf that evidence goes, there remains bat 
little to support the case of the petitioners. 
Another witness on which the learned 
Judge relies is P. W. No. 3, Sasi Kanta 
Chekrabarti. He, again. is an old’ man 
of 75, but that by itself carries na 
guarantee of truthfulness, if his evidence is 
otherwise unworthy of credence. Ik: is 
remarkable that ‘this witness was put fore 
ward to prove the signatures of any number 
of persons whose signatures required to be 
formally proved on behalf of the peti- 
tioners in the case. Thus, he proves the 
signatures of Mayananda, the testator, and 
of the three attesting witnesses, and also 
of two other persons, Bipin, the eldest:son 
of the testator. and Madan Goswami. What 
opportunities he had of knowing the hand» 
writing of all these persons he does not 
choose to explain. We have in fact nothing 
but his bare statement that he recognized 
these signatures. We find it difficult 
indeed to accept the testimony of such an 
omnibus witness, If this evidence is also 
discarded, it ia not disputed the petitioners 
have nothing else to fall back upon to 
prove execution or attestation of the will, 
Turning now to the case -made in evie 
dence regarding the discovery of the will, 
as already pointed out, there was not the 


This he did not deny, — 


c 


ln or: about the: 
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faintest suggestion of such. a case in ihe 
petition for letters of administration. In 
the petition it was stated with almost cyni- 
cal franknéss that they found it to their 
interest now to make out that the estate 
had been made debutter and that it was 
therefore necessary to set up the will. lt 
was probably thought prudent lateron to 
offer a more plausible explanation. ‘The 
story, however, they put forward is on the 
face of it B0 utterly improbable and 80 
inconsistent with their case.as made in the 
petition that it would strain one’s credulity 
to the utmost to accept it. The story is 
that Bipin, shortly after his mother’s death 
which took place in lvl5, sent away a 
wooden box belonging to the testator from 


his house to the house of a neighbour 


named Jcgesh,, witness No,.4 for the peti- 


tioners. A ew months later, Bipin took 


away certain utensils from the box, but left 


. ib at Jogesh’s house with the other articles 


which. were. in it. .The box remained in 
Jegesh’s house from that time until 1435. 
month of September that 
year, 
Birendra, one day, when he suddenly re- 
membered: to: tell Birendra about this box. 
Birendra them went to Jogesh’s house to 


fetch it., But. before Birendra was allowed 
. to take away the box, 


Jogesh felt it neces: 
sary:to have am elaborate ceremony to wite 
ness the transaction. A number of perscns 
were accordingly caled in, and in their 


presence the box.is: supposed to have been 
opened: before-it was removed. It was then 


< for the first tame that the will was unearth- 


. ingit. Ib 18 not explained why the box” 
should have been removed by. Bipin. to 


4 mother's- death. 
- will (as the petition suggests), and if he also 


-ifthe box merely ounteined utensils and’ 


one of the attesting witnesses 
_Goswami. 


ed from inside the box. One of these 
witnesses Lijoy . has been examined 
(P. W. No.5); he is the- adopted son of 
Pran Govind 
-~ The story: is so improbable, as we have 
Baid, that we have-no hesitation in reject- 


Jogesh's house. in, 
lif 


1915 shortly: siter his- 
Bıpin knew about the 


knew that the wilh was-contained in the 
box, it 18 not likely that he should part 
with the custody-of it. On the other hand, 


other articles, it, is not understood why. it 
could not have been left in the family 
dwelling house. lt is no doubt. stated by 
some of the witnesses that Bipin lived 
at his maternal’ grandfather's house at 
Bhabni, which is half a mile from Bajur- 
bhag, the testator’s village : still that would 
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not explain why Bipin should wish to remove 
the box to the house of Jogesh, much less 
why he should do so in 1915. It is not 
again clear why Jogesh should not have 
spoken to anybody about the box for 
all these years. Even if he did not think 
it necessary to ask Birendra or anybody 
elsa to take away the box in Bipin's 
lifetime, why should he not have informed _. 
Bipin’s sons about it after Bipin’s déath that 
they’ might take it back? The Jearned 
Judge himself was unable to find any ex- 
planation why Bipin should have left the 
box with Jogesh : all the same, he thought 
this story was sufficient to account for the 
delay in making the application for letters 
of administration. It is not, however, & mere 
question of explaining the delay, requiring 
explanation as it does, but what is more 
material, it is,as we have already remark- 
ed, one of wide divergence between the 
case made in the petition and tne case 
made in evidence, and this undoubtedly 
throws a cloud of suspicion on the whole 
story of the will which certainly evidence 
of the kind led by (he petitioners does not 
at all help to lift. 

We have no doubtin our mind that the 
petitioners, one of whom is only 19 and the 
other stilla minor, must have been put up 
to make this application by interested 
pariies. According to the evidence, Biren- 
dra’s. father-in law (he is probably the man 
‘¥eferred to as Kasi by some ofthe witnesses) 
„is the person who took a leading part in the 
whole afair. Birendra says he wis present 
in Court on the date the petition was filed, 
but that it was bled by his father-in-law. It 
is also his evidence that his father-in-law 
was looking after the case and bearing all 
expenses. If Kasi is the name of the 
father-in-law, then he is also the person who 
passed the promissory note jointly with 
Birendra in favour of the scribe after the 
scribe had made the affidavit which accom- 
panied the petition. According to the petie 
tion filed by. the objector, Jnanada Govind 
Chowdhury, Birendra’s father-in-law,is a 
man of Natore and never lived at the village 
Bajurbhag, and if that isso and if, as there 
is reason tosuspect, he is the person who 
inspired the present application, it is not 
shown how he could have any knowledge of 
the facta which are set out in the applica- 
tion orin the affidavit of Praneswar. In 
our opinion, all the facts and circum: 
stances of the case point to the conclusion 
that the will set up in this case is a fabricate 
ed document, 

The learned Judge in the Court below 
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persuaded himself that the heirs of Maya- 
nanda had adequate grounds for ignoring 
the will. This, of course, assumes that the 
existence of: the will has known to them. 
At the same time, the learned Judge 
appeared to believe the story of the will 
having come to light for the firet time out of 
the wooden box in Jogesh’s house. It seems 
to us somewhat difficult to reconcile the two 
positions. It may be said that if the peti- 
tioners were putting up a forged will, they 
might easily have worded it differently, 
that is to say, in such a way as would have 
suited their purpose more effectively. In 
other words. it might have used language 
making a clean dedication of the estate to 
the deity rather than leaving the matter 
in astate of uncertainty as to whetherthe 


properties were made debutier or were be- ` 


queathed to the sons with only a charge for 
deb-shebco. The argument is plausible, but 
the fact remained tbatthe heirs of the testa- 
tor dealt with the 
property all along, and it might bave been 
considered necessary therefore to frame 
the will in terms which, on a particular cone 
struction, might sfford scme justification for 
such course of dealing... 

It is not necessary to discuss the evidence 
any further. We are convinced, as already 
slated, that the will propounded in this 
case is a false document. In appearance it 
looks like an old document, but it is com- 
mon experience in these Oourls that an 
appearance of age may be easily given to 
a fabricated document. We consider ita 
serious matter that perscna should come for- 
ward toset up forged wills in this way. 
There are not sufficient materials on the 
record ‘tomake it possible for us to say 
with certainty: who was responsible for 
bringing the false will into existence in 
this case. But the matter ought not to 
be left in this unsatisfactory state, We 
desire to invite the special attention of the 
District Judge to it, and desire that he 
should make further investigations in order 
to track down the real culprit or culprits and 
bring. them to justice, if possible.-Itis clear 
also that some of the evidence in the case 
is perjured evidence, and the District 
Judge should also consider if the persons 
who gave such evidence should not be dealt 
with according to law. With these obser- 
vations, we accordingly allow the appeal, 
set aside the judgment and decree of the 
learned Judge, and dismiss the application 
for letters of administration. The appel- 
lants are entitled to their costs in all Courts, 

to be paid by respordent No, 1, Birendra 
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Nath Goswami. We assess the- hearing-fee- 
in this Court at ten gold mohurs.. 


Costello, J—I agree. - 
-D. Appeal allowed.” 
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Appeal from Appellate Decree No, 588 ~ 

‘of 1938 ; A 

; October 11, 1939 ` i ee 

FAZL ALI AND OUATTERJI, JJ. 
DOMAN SAHU AND ANOTHER— ' 
PLAINTI¥VS—APPiLTANTS | 
i versis io 

GANGU NAYE E ANE a Gs 
'  —RRSPCNDENT ' mer 
Bengal Land Registration Act (VII of 1878), s. is. 
—No registration under Act — Effect—Right ‘to sue 
for rent if taken away — Suit within Hmitation—.- 
Registration beyond limitation — Effect—Oivil Pro- 
cédure Oode(Act V of 1908), s. 100, O XLI, r. Bn; 
Powers of ‘second Appellate Court — Suit dismissed 
under 3.78, Bengal Land Registration Act by Ap:! 
peilate Court — Plaintiff getttng registered during’: 
pendency of second apprai—Decree, if canbe passed in 

second appeal. 

‘Under s 78, Land Registration Ast, ‘the 1ight' to 
the rent of an ‘estate being in the‘proptietor, although 


not registered, his right to sue for the rent is not‘! 


taken away ; but this section “merely puts an impedi-, 
ment in the way of his ‘realising the zent antil he had, 
complied with the lew by obteining registration of 
his name aa proprietor. [p. 639, col, 2] E 5 
. Where therefore a mortgages who ie not registered . 
under the Act institutes a suit for rent within period 


< of limitation the mere fact that he -gòts registered 


beyond the period. of limitation for the suit will’ 
not affect the pogition and the suit ia within limuta-} 
tion. 110 Ind, Oas. 469 (1) and Alimuddin Khan v. 
Hira Lal Sen 8), relied on. 134 Ind, Cas, 684 D, 
173 Ind. Oas. 935 (4) and Saiyid Kkram Huseatn ` v. ` 
Saiyid Ali Hussain (5), explained. : 
he provisions .of 0. XLI, r. 48, Civil P. 0., are 
wide enough to enable the Court to take into con- 
sideration the entry in the land registration record 
made since the institution of the second appeal In’ 
special circumstances the Court of second appeal'can 
take notice offacts material to the decision of a case 


which have arisen subsequent to the decision of the- 


suit. Section 100 must be read with O. SLL, r. 38, 
Order XLI, r. 33, applies not only to appeals “from” 
original decrees but also to appeals from appellate - 
decrees. [p. 640, col. 2; p. 641, col. LJ g 
Where, therefore, a guit for rent instituted by a: 
mortgagee has been rightly dismissed by the trial as 
well as the first Appellate Court unders. 78, Ben 
Land Reg. Act, and during the pendenoy of the second - 
appeal the mortgagee has bean registered under. 
the Ben. Land Reg. Act, the Court of second appeal 
can pags a decree in his favour on the basis of the 
registration, 110 Ind, Cas, 469 (1), relied on, 50° Ind, 
gip, 857 (6) and 152 Ind, d, Bill Ms pire 


A. from the decision of ne Suborditate 
Judge, Gaya, dated July 15, 1938.7 ~ | 

Messra. S, M. Mullick and P. Misra, for 
the Appellants, =“ 


1940. 


Mr, Raj Kishore Prasad, for the Respon- 
dent. 


Fazl Ali, J—Thisappeal arises out of a 
suit brought by the plaintiff-appellants to 
recover bhaoli rent for the years 1343 and 
1344 Fasli. As the claim for the year 
1343 Fasli is not pressed, the only question 
to be determined in this appealis whether 
the appellants are entitled to recover 
bhaoli rent from the defendant for the year 

“1344 Fasli, j 

The appellants base their claim upon a 
sadhaua-pataua deed executed in their 
favour by one Mst. Bona Dei on December 
11, 1933, in respect of her proprietary share 
in the estate in. which the respondent's 
holding is situated. Both tke Courts below 
have held that this deed is a usufructuary 
mortgage and ihe appellants not having 
been registered in Register D are net 
entitled to recover rent from the respondent. 
The appellants, however, have tendered in 
evidence in this Court a copy of Register D 
which hes been marked as Ex. A with- 
out objection, This document shows that 
the appellants were recorded as usu- 
fructuary mortgagees after the institution 
of the present appeal and on the basis of it 
they now claim a decree for the rent of the 
year 1344 Fasli. 

Now the points which arise in this appeal 
are precisely those which arose in 
Umeshwardhart Singh v. Neman Singh (1). 
In that case. there being a difference of 
opinion betwéen Kulwant Sahay and 
Macpherson, JJ. the following questions 
were referred to Mullick, J. 

(1) Whether a mortgagee, whcse suit for 
rent had been rightly dismissed -in appeal 
by reason of the provisions of 8: 78 of the 
Land Registration Act, 1876, could secure a 
decree for rent sued for from the Oourt of 
second appeal, if he has during the pendency 
of the second appeal been registered under 
that Act, and (2) if he could doso, whether 
the rent was barred by limitation if his 
Dame was registered in the Collector's 
register after the expiry of the period of 
limitation for bringing a suit for rent, and 
(3) whether having regard to the provisions 
of s. 100, the Court of second appeal could 
reverse the decree passed by the Courts 
below on the ground that the plaintiff had 
after the institution of the appeal got himself 
Yegistered. Mullick, J. agreeing with 
Kulwant Sahay, J. answered all these ques- 
tions in favour of the plhintiff and it seems 
to me that in view of the decision in that 

(1)7 Pat, 690; 110 Ind, Oas, 469, 9P LT 857; AIR 
1028 Pat. 410, 
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case, there is hardly any room for argument 
in this appeal. lt being suggested, however, 
that tte decision of Mullick, J. has not 
been followed in its entirety in two subsee 
quent cases, I wish to examine briefly the 
arguments advanced by the respondent on 
this: point. 

Dealing with the question of limitation, 
the first point to be considered is what is 
the effect of 8.78 of the Land Registration 
Act, 1876. That section runs as fol- 
lows :— 

“No person shall be bound to pay rent to any 
person claiming such rent as proprietor, or manager, 
of anestate or revenue free property in respect of 
which he is required by this Act to cause his name to 
be registered, or as mortgagee, unlese the name of- 
er claimant shall have been registered under this 

Itis contended on behalf of the respon- 
dent that by reason of this section, the 
liability of the tenant to pay rent dues not 
arise until the landlord claiming to be 
entitled to the rent is registered as such 
and consequently the appellants had no 
cause of action when they hrcught the suit. 
The argument is a plausible one, but it 
appears that the view which has been con- 
sistently taken in anumber of cases which 
cannot now be dissented frcm is that under 
this section the right to the rent of an 
estate being in the proprietor, although 
not registered, his right to sue for the rent 
is not taken away; but this section merely 
puts an impediment in the way of his 
realising ihe rent until he had ‘complied 
with the law by obtaining registration of his 
name as proprietor. This view was set out 
very clearly in the Full Bench decision of 
the Calcutta High Oourt in Alimuddin Khan 
v. Hira Lal Sen (2) an was accepted as the 
correct view by Kulwant Sahay, J. and 
Mullick, J. in Umeshwardhart Singh v. 
Neman Singh (1). It is suggested on behalf 
of the respondents that a contrary view has 
been expressed in at least three subse- 
quent cases of this Court. The first case is 
that of Sharafat Karimv. Harangi Singh 
(3) which was decided by Jwala Prasad and 
Wort, JJ. It appears that both the learned 
Judges did not agree in that case with the 
view of Mullick, J. (which they characterised 
as obiter dictum) that even where the 
plaintiff landlord has not got his name 
Tegistered in Register D, a conditional 


, decree can be passed in his favour imposing 


a condition that he will be able to execute 

it upon his name being registered. The 

learned Judges, however, have nowhere 
(2) 23 O 87 (F B). 

” (8) 18 P L T 693; 134 Ind, Oas. 624; Ind, Rul, (1931) 

Pat, 480; A 1 R 1931 Pat, 417; 11 Pat, 30, 
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suggested i in their judgment that the case 
was rot correctly decided on ils own fac’s, 
which, it is conceded were quite similar to 
thoe of the present case. 
hand, tke distinction which they drew bet- 
ween ‘that case and the case before them 
was that whereas in the first care the 
proprietor, had been registered before the 
seccnd appeal was heard, in the case 
before them no such registration had taken 
place. It was pointed out to us that one 
of the. observations made by Wort, J: in 
his judgment was that where a proprietor 
was not registered under the 
Registration Act, such non-registration 

“would be a bar to the plaintiff's cause of 
action”; and, it was contended that this 
observation supports the view propounded 
on the respondent’s behalf thatthe plaint- 
'iffs had no cause of action until their names 
were registered. Now, the actual observas 
tions made by Wort, J. are these: 

“Consequently no action by a poreon not registered 
under, the Act can succeed; in ot er words, it is a bar 
to'the plaintiff's cause of action.” 

If we bearin mind the first part of the 
observation, it is quite clear that what his 
Lordship really meant was thatthe plaint- 
iffs could not sue successfully if their names 
were not registered under ihe Ben. 
Registration Act, 

‘The next case which was relied on by 
the respondent was that of Sheikh Dildar 
Hussain v. Sheikh Saddiq (4)., In that case 
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Ben. : 


also the name of the plaintiffs who -Bued- as - 


proprietors of a viage for recovery of rent 
had not been recorded as such and Wort, J 
observed at the end of his judgment—"I 
should have mentioned that they were 


precluded from suing by reason of s. To of: 


the Land Registration Act”. In my opinion 


if these remarks are construed in the light ` 


of the remarks made by Wort, J. in the 
previous case, the expression “suing” must 
_ be interpreted in the above seatence also 
“to mean “suing successfully”, this view 
being consistent with the view expressed 


ina number of cases of the Oalcutta High 


Court which have never been dissented 
from by this Court. It must be observed 
that in none of the two cases referred to 
above tLe question as to whether the plainte 


iff had a causeof action at the time of the - 


suit properly arose, because the plaintiff 
not being registered even atthe time when 
the second appeal was heard, his suit had 
tobe dismissed in any event; and in- the 
first case Jwala Prasad, J. who was of the 
: pame opinion as-Wort, J, made the following 

(4) 18 P L T 925; 172 ladi Cas, 935; AIR 1988 Pat, 
“as 4B R 206; 10 R P 366 


: tion of the second appeal, 
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remarks: ý 

“Neither a. 78 of the Land wae ‘Act Dor 8. 80" 
of the Ben, Ten. Act prohibits a suit beicg instituted 
for rent by a plaintif without having his name 
registered under the Land Registration Act, These’ 
sections prohibit recovery of rent -unless the plaintiff - 
has his name registered. Therefore although the 
plaintiff is entitled to bring a suit without his name 
having been registered, he is not entitled to recover 
rent unless he gets his name registered", 

‘The last case cited on behalf of the 
respondent was that of Saiyid Ekram', 
Hussain Vv. Saiyid Ali Hussain (5) in which-~ 
James, J. while dealing with the effect of 
s. 78 of the Bengal Registration Act inci-* 
dentally observed that ander that section: 
no person whose name is not entered in 
the register can maintain a suit for recovery 
of rent. This section was referred to by- 
the learned Judge only to show tbat the- 
entry in the Register D was evidence of the- 
fact that the person whose name appears 
in the register is the person who is in‘ 
possession of the property and in the case 
before him the question as to whether s. 78’ 
bars a suit or merely bars the right to 
recover rent was not raised at all, ‘Thus 
the view expressed by this Court in 
Umeshwardhart Singh v. Neman Singh (1) 
still stands good and I am unable to hol 
that the appellant’s ‘suit is barred by. 
limitation. This suit was instituted on: 
September 22,1937, within 8 year of the 
date when the plaintiffs’ right to rent 
accrued and'the mere fact’ that the plaintiff ' 
was registered-more than- a year after the 
accrual of that right~‘will’not affect the, 
position. -‘Section 78 does not bar the right - 
to sue if the rent was: due; its only effect ' 
is that the liability for rent cannot be 
enforced. *' $ 

The second point raised on behalf of the 
respondent is also concluded by the decis- 
sion of this Oourt in Umeshwardhari’ 
Singh's case (1): (supra). In that case the: 
question as to whether the Oourt of second ' 
appeal was entitled to take into’ considera- 
tion the effect of the registration of the: 
plaintiff's name during the pendency of the 
second appeal was: expressly referred to- 
Mullick, J. and he substantially agreed with 
the view taken by Kulwant Sahay, J. The 
point was not dealt with fully by Mullick, J, 
butas was pointed out by Kulwant Sahay, ` 
J, the provisions of O. XLI, r. 33, are wide 
enough to enable the Court to ‘take into 
consideration the entry in the Land: 
Registration record made since the institu- 
It has been 
held ina number of cases that in special : 


- Circumstances the Court ‘of: second appeal 


G@ITPLT 433, 
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can take notice of facts material to the 
, decision of a cise which have arisen subse 
quent to the decision of the suit: See Hill v. 
Setan Singh (6), Sawan Singh v. Haveli. 
Shah Sardari Lal (1). It is true that it is 
stated in 5.100 of the Civil P. O. that an 
appeal shalllie to the High Oourt from a’ 
decree passed in appeal by any Oourt Sub» 
ordinate toit on certain specified grounds 
only and s. ¥01 provides that no second 
“appeal shall lie except on grounds mention- 
ed‘in s. 100, This section, however, must 
be read withO, XLI, r. 33, which provides 
that the Appellate Court shall have power to 
pass any decree and . make any order which 
ought to have been passed or made and to 
pass or make auch further or other decree 
or order as the case may require, and this 
power may be exercised ‘by the Court note 
withstanding that the appeal is as to part 
only of the aoa and may be exercised in 
favour of all or any of ‘the respondents or 
parties, althaugh such respondents or 
parties may not have filed any appeal or 
objection. The only limitation which has 
been put upon the powers of the Court in 
this section is thap ; 

“the Appellate Court shall not make any order under 
s, 35-A if pursuance of any objection on which the 
Court from whose decree the appeal is preferred has . 

omitted or refused to make such order”, 


This provision applies not only to appeals 
Krom original decrees but also to appeals’ 
from appellate decrees, and so, in my opinion, 
his Court is quite competent to pass a 
jJecreein favour df the plaintiffs on the 


asis of the entry in Register D which shows - 


hat the bar imposed by:s. 78 has now been 
‘emovad. | : NK 
The only othéy point 
xward before us on behalf of: the appel- 
mot was that the document upon the basis 
«£ which the plaintiffs have- institnted the- 
uit is in essence not a usufructuary mort- 


gage.butalease. In my opinion, it is un-' 


mecessary'to discuss. this- question -in view- 


fthe- fact that. the plaintiffs- themselves- 
.ave obtained an entry in RegisterD on the - 


soting that they are. fhe: usufractuary mort- 
“agees.of' the property: - 

I would, therefore, allow this appeal, set 
side:the decrees of the Courts: below and 
direct. that'a decree. be-made. in favour: of 
lhe: plaintiffs. for the: produce rent ofthe 


-ear 1344 Fasli in. accordance with the - 


evision'of the:Munsif as tothe- quantity of 
{O# PLE 318,50 Ind, Cas. 857; A IR 1920 Pat, 
(2) ATR 1985 Lah, 88; 152 Ind. Oas. 611; 7 RL 


"1858182 


_in suit were included within the 


' Financial Commissioner, which is based 
which was put: 
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produce which isnot challenged by either 
party. The produce of the holding, is to be 
calculated at the rate of ten kachcha maunds 
of paddy per bigha and the price of. the 
Produce ahoni be calculated on, the basis 
of the rates published in the Gagette and if 
such rates are not available or are lessthan 
the rate admitted by the defendant,, then at 

© rate of ten kachcha pasuris per rupee as 
admitted by the defendant in his written 
statement. The plaintiffs will not be 
entitled to any damage and the parties will 
bear their costs throughout. 


Chatterji, J.—I agree. 
8. _ Appeal allowed. 


RANGOON HIGH COURT 
First Appeal No, 127 of 1938 
June 7, 1939 
Rosgets, O. J. AND Dunxuny, J. 
BAKER ALI AND ANGOTHER— 
APPELLANTS i 


VETEUS 
AMIR ALI MEAH AND OTHERS 
- — RESPONDENTS 

Deed—Construction—It is a matter of law—Duty 
of Judge—Desoription partly correct and partly in- 
correct—Correct description sufficient to identify 
subject-matter—Land described by boundariea and 
area—Which prevails. 

“The construction of a document is a 
law, and it is the duty of the Judge 
the terms of the grant in accordance with law, and 
on his independent construction of its terms, to 
come to his own conclusion as to whether the lands 
grant or not. 
no way bound by the opinion of the 
upon con- 
siderations which are irrelevant in a Oourt of law. 
{p. 642, col. 2]. 

‘When a description in a document is partly cor- 
rect and partly incorrect and the former part is 
sufficient to identify the subject-matter intended 
while the latter, does not apply to any subject, the 
erroneous part will be rejected in accordance with 
the maxim falsa’ demonstratio non notet cum de 
corpore ; and extrinsic evidence to show that 
the intention ofthe parties was not in accordance, 
with the part of the description which is correct is 
inadmissible. So, where there is a description of 
land in a document setting forth the boundaries 
and then specifying’the quantity as so many acres, 
ete , the. description in sg ie to the acerage is’ con- 
sidered to be mere. false description if there is an 
error inthe. quantity, and the land within tha 
boundaries passes by the document, whether it be 
læs: or more than the quantity specified. 31 Ind, 
Oas. 750 (1), referred.to. [p. 643, cols, 1 & 2.) 


F. A, against the decree of the Assistant 
District Oourt, Akyab, dated August 18, 


1938. i 
Dr. Ba Han and Mr. Zakharia, for the 


matter of 


He is in 


“ Appellants, 


to construe ' 


3. 


s 
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"Mr. Hay, for the Respondents. 

Dunkley, J.— This appeal arises out of: 
a suit in the Assistant District Court 
of Akyab, in whlch the plaintiffe-respon-. 
dents sued the defendantse-appellants for 
their ejecitment frcm certain areas ` of 
agricultural land and for mesne profits 
of that land for a period of three years 
prior to the suit. The suit has been decreed 
by the learned Assistant District Judge of ' 
Akyab and it is against his judgment 
and decree that the présent appeal has 
been filed. In their plaint the respondents 
alleged that the areas of land in suitlay 
within the area of a larger grant, which 
had been made to them by the Govern- 
ment of Burma under the Arakan Waste 
Land Grant Rules, and that cn this 
ground they were entitled to eject the 
appellanis, Paragraph 1 of the plaint is 
as follows: à 

“J, That the plaintiffs are the registered grantees 
of Aungseikpyin Grant, situated in Maungdaw 


Township. The western boundary of the said grant 
is the course of Myothit Ohaung as it was in 1906." 


Paragraph 4 of the plaint reads: 
“4. That the three plots marked onthe exhibit 


map in 1ed dotted lines as A, B and O fall with- 
in the boundary of the plaintiffa’ grant.” 


These are the three areas of land 
from which the respondents seek to eject 
the appellants, and it is clear that their 
cause of action is based on the averment' 
that the grant ot land, which has been 
made to them by Govt, includes the lands 
in: suit, Yet, strange though it may 
seem, the deed of grant, which obviously 
should have been filed with the plaint, 
has not been produced at all. The respon-- 
dents have relied upon two orders of 
the ‘Financial O-mmissioner of Burma, 
dated July 21, 1936, and July 26, 1937, 
certified copies of which have. been 
produced and are filed as Exs. B and 
O. In the plaint reference has been made 
to these orders, and itis set out that by 
his order of July 26, 1937 (Ex. O) the. 
Financial Ccmmissioner decided that’ the: 
western boundary of the respondents’ grant 
was the Myothit Ohaung as it existed in 1906, 
The defence of the appellants, so far as- 
it is now of any importance, is that the ' 


areas of land in suit lie outside the respon- ` 


dents’ grant. Consequently, the first issue _ 
which was framed in the suit was, “Do the. 
suit plots A, B and O fall within the 
boundary of Aungseikpyin Grant?” The 
learned Assistant District Judge, in considere» 
ing this iesue, came tothe conclusion that he ` 
was bound by thé orders of the Financial. 


Commissioner, to which I ,havé already ` 
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referred, and therefore held that the lands, 
in suit fall within the respondents’ grant. 
This’ was not the correct way to view the, 
matter. The Financial Oommissioner was, 
deciding a dispute between the Revenue. 
Authorities of the Akyab District and the 
respondents regarding the western boundary. 
of the respondents’ grant, and asa Revenue 
Court, he was not bound by the strict rules. 
of the law of evidence; but it was‘ his ° 
daty to come to that decision which, dn 
his view, would be equi able in considera 
tion of all the materials which were 
placed before him. He based his decision, 
on the ground that if the boundaries stated — 
in the respondents’ deed of grant were 
strictly adbered to, the area of the.land’ 
which the respondents would obtain would , 
be much less than the area stated in the 
rant, The construction of a document 
ig a matter of law, and it was the duty 
of the learned Assistaut District Judge to- 
construe“the terms of the respondents’ 
giant in accordance with law, and on. 
his independent construction of its lerme,. 
to come to his own conclusi’n as to wher, 
ther the iands in suit’ were included within 
the grant or. not. He was An o way. 
bcund by the opinion of th Ancial , 
Commissioner, which was’ based upon con- 
siderations which were irrelevant. in a Court 
of law. tis T Ê 
The learned Assistant District Judge hav- 
ing failed to construe the terms of this grant, 
it now fails on us to do so and we are placed. 
in an initial difficulty in that the deed of 
grant itself is not before us,” At one stages 
it seemed likely that we dhould have-to 
remand: the’ case for this document to: be 
producéd. However the only--part of the 
document which, fur the present . purpose, 
is of importance is- the description-of the. 
boundaries contained therein, and that 
description is fortunately set out in full in. 
the order of the Financial Commissioner, 
dated July 21, 1936 (x. B). It is neces- 
sary to set out in detail the history of this 
grant, as this has already bean done. by 


_ the learned Assistant District Judge in, his 


judgment. It appears that the respondents 
and their predecessors-in-title have. obtained: 
a series of grants from the Govt. of Burma 
of this land which is known as the. Aungsei+ 
kpyin Grant. The grants have in each 
case- been made for a period of 20 years 
and at the end of each such period a 
new’ grant has been issued. :It appears 
that in each successive grant the rent pay- 
able by the respondents or their predeces- 
sors, has been revised, but we have not been 
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told whether the othei terms have continued 
‘to be same in each grant, The last grant 
was made on March 31, 1936, the agreement 
apparently being signed some time in 
1927, According to the Financial Commis- 
sioner’s order (Ex. B), the ‘boundaries of 
the grant land as stated in the deed of 
1926 are as fdllows: 

“North: The right branch of the Padaga Ohaung 

Mayu Hills 


to g 

* South: The Git Ohaung from its mouth to its 

. the Mayu Hills, i 

East: The Mayu Hills. `, 

West : ` The Myothit Chaung,” 

The order of the Financial Commissioner 
set out that 
described in exactly tne same words as 


were the boundaries in the deed of grant, 


of 1906. But the evidence shows that 


between 19U6 and 1926 the Myothit Ohaung 


changed its course towards the. east, and 
when the 1936 agreement was signed, its 
course was considerably to the east of 
the course which it had taken in 1906. 
Itis common ground that the lands now 
in suit were cn the east bank of the 
Myothit Ohaung in 1906, but were on the 
west bank of that Ohaungin 1926, The 
Plain meaning of the description of the 


western boundary contained in the agree-. 


ment in 1926 is the course of the Myothit 
Ohaung as it existed at the date of the 
“gteement. Where the agreement says 
«merely, “west: the Myothit Chaung,” plainly 
hat means that the western boundary is 
he Myothit Ohaung as it was on the date 
3f the agreement, and these 
ave no other meaning. The Financial 
-Jommissioner, in his orders, discussed .what 
«was the intention of the parties at the time 
«hen this agreement was signed, and he 
‘ame to the conclusion that the intention 
“soth of the Govt, and of the respondents was 
saat the western boundary under the 1926 
greement should be exactly the same as 
he western boundary under the 1906 
agreement. That is a construction which 
«äs permissible to him but which is 
«ot permissible to a Court of law. When 
. description in a document is partly 
orrect and partly incorrect and the 
Xmer part is sufficient to identify 
~e subject-matter intended while the 


atter does not apply to any subject, the 


rroneous part will be rejected in accord- 
nce with the maxim falsa demonstratio 
on nocet cum de corpore constat, and 
xtrinsic evidence to show that the intention 
f the parties was notin accordance with the 
art of the description which is correct is 
aadmissible, Bo, where there is a desorip- 
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all these boundaries are 


words can‘ 


tion of land in a document setting forth 
the boundaries and then specifying the 
quantity as so many acres, etc., the desorip- 
tion in regard to the acreage is considered 
to be mere false description if there is 
an error in the quantity, and the land 
within the boundaries passes by the docu- 
ment, whether it be lesa or more than the 
quantity specified. In Durga Prasad Singh 
v. Rajendra Narayan Bagchi (1) their 
Lordships of the Privy Oouncil said: 

“In their Lordships’ opinion, the question as to 
what had been demised in 1894 turned upon the 
true construction of the kabuliyat, and that con- 
struction could not be varied by extraneous evi- 
dence as to the negotiations whioh led up to the’ 
Contract which was, in fact, made, or by evidence 
showing that within the boundaries specified in 
brie to the kabuliyat, there was not 400 bighas 
of land......” 


Consequently, it is plain that under 
the deed of grant of 1926 the western 
boundary of the respondents’ grant is the 
course of the Myothit Chaung as it existed 
on that date. It has been urged on behalf 
of the respondents that the orders of tha 
Financial Commissioner amount to a recti« 
lication of this grant in consequence of a 
mutual mistake of the parties thereto. Lf 
that were so, then a new grant was necessary, 
Under direction 13 of the directions under 
the Lower Burma Land and Revenue Act, | 
grants of land for cultivation must be 
made ina particular form and entered in 
a particular register. Nothing of the kind 
was done after the Financial Oommis- 
sioner’s orders were issued, and it is only 
necessary to read the second of these orders, 
Ex, O, to come to the conclusion that is far 
too Vague in its terms to bethe basis of a 
new contract between the partiés. There 
has obviously been no new grant or rectifi- 
cation of the old grant by reason of, or 
in consequence of, the orders of the Finan- 
cial Commissioner; but what the Financial 
Commissioner did was to construe, as. 
between the Govt. and the respondents, 
the existing grant of 1926, and as I have 
already said, that constraction is not a 
construction which can be accepted by a 
Oourt of law. {t would seem that the 
Financial O.mmissioaer recognised this, 
for in his order of July 24, 1937 (Ex. O) he 
on future therefore for that portion of the grant 
radang Naga aa a ng oan en 

Di 
AEA prin the Myothit Ohauag as it stood in 
1906 .. will be adopted as the western boundary,” 

(1) 41 O 493; 21 Ind. Oas 750; 401 A 223;18 O 
w X 8; BULJ 95, 4 MWN1 UML T 
64; 26 ML J 25; 16 Bom. LR 43 (P O), 
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And it is common ground that by that 
the Financial Oommissioner meant that 
when a new grant was issued, the descrip- 


tion of the western boundary should be in. 


these terms. It is furthér urged on be- 
half of. the respondents that if ‘the orders 
of the Financial Commissioner ' cannot be 
held to be'a rectification of the grant, at any 
rate they’ amount to an order that the 
respondents are to be:permitted to occupy, 
the land lying between ‘the old "and new 
beds of the Myothit Ohaung. This land 
is urdoubtedly ’ atthe disposal of” Govt, 
as waste land, and of course, under the. 
rules, for the occupation of waste- lands 
Govt. can. permit any person to occupy 
it; and without doubt, the, Financial Oom- 
missioner had ‘authority, to direct that the 
respondents alone should be permitted -10 
occupy this area. In fact, the appellants 
admit that this view of the Financial Uom- 
missioner’s orders may be the correct 
view. But a case based upon a permis- 
sion to occupy waste lands is nct the cage 
which has been set up by the respondents 
in their plaint. They have seen fit to base 
their case entirely upon their grant and 
the averment that the lands in suit fall 
witbin the grant, and upon tlis, averment 
tLey must stand or. fall, Learned Oounsel, 
for the appellants has frankly admitted 
that the appellanis are liable io eviction 
from the lands in suit, at the hands of 
the Revenue Authorities by appropriate 
action, ‘but he urged that if and when 
they are served ‘by thé Revenue Oourts 
with nóticé ‘of eviction, they will then 
have “an ‘opportunity of presenting 
their case befor6 those Courts, an oppor- 
tiinity’ which’ has go far been denied to 
them,” , The appellants claim’ that they can- 
not be evicted by ad decree.of a, Civil Court 
passed in ‘the présent suit, and in my opi- 
nion, this argument is without, doubt. cor- 

ct.’ The suit of the respondents based 
upon their grant was bound to fail and 
therefore this appeal is allowed, and the 
suit of the pldintiffs-respondents is dismiss- 
ed with costs in both Uour(s. `“ | 

Roberts, ©. J.—] agree and have noe» 
thing to add. a 


b. Appeal allowed. 
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ALLAHABAD HIGH COURT 
Second AT peals Noe 335 and 478 of 
i : 


Aprily24, 1939 


ji i AJPAT, J. i G 
KAULESHAR SHUKUL-—DEErENDANT— |, 
a _ APPELLANT ae 
versus . ee 
RAM-KISHORE LAL AND OTHERS, | 
PLAINTIFES AND OTHRRS—DEFRNDANTS— 
RESPONDENTS 

Hindu Law — Widow — Adverse possession—Pro- 
perty acquired by widow by adverse possession, in her 
own right, becomes her absolute property—Alienation 
—Widow— Necessity — Consent of next reverstoner 
though not conclusive proof, is prima facie evidence 
of legal necessity. j 
“Property acquired by a Hindu widow or other 
qualified heir by adverse possession of which she 
takes and ‘retains possession in her own right for 
12 years ormore becomes her absolute property and: 
that she can dispose of it by means of transfer, 
inter vivos or will. but if the property is not claime 
by her adversely it will become an accretion to her 
husband's estate. But the question has got to be 
determined in every case whether the widow entered 
into possession adversely to the reversioners, or as & 
widow representing her husband's estate. lachhman 
Kunwar v Manorath Ram (3), Sham Koer v. Dah 
Koer W and 55 Ind Oas. 466 (5), relied on. [p. t46, 
col, 1. 


When a document of transfer supported by, con, 
sideration is executed by a Hindu widow and the 
document is consented to by the next reversioner 
that consent in itself affords prima facie evidence of 
legal necessity and it ig not necessary for the trans- 
feree to adduce evidence of legal necessity beyond 
the evidence of the consent. The next reversioxer, 
is the person most interested in dispating the tran- 
saction and. his consent will naturally afford pre- 
symptive proof of legal necessity, and if such proof 
is’ not ae by gonirary proof, the consent, 
although it will not be conclusive ‘proof’ of legal, 
necessity, will be of great evidentiary value. 19 Ind. 
ree 273 (1) and 80 Ind Oas. 31 (2), relied.on. [p.1645; 
col. 2.) 8 . . ats oo 

8. As, from the decision of the Additional, 
SU Judge, Gorakhpur, dated November 
30, 1936, - 


Mr, E,V. David, for the Appellant. 

Mr. Chaturbhuj, Sahai, for the Respon- 
dents. f 
‘Judgment.—This is an appeal by Kau- 
leshar Shukul, defendant, and is connect- 
ed’ with Second Appeal No. 478 of 1937- 
which isan appeal by Ram Kishore Lal 
and others, plaintiffs. Both appeals arise 
out of a single suit which was brought 
by Ram Kishore Lal and others. As the 
suit was partly decreed and partly dis- 
missed, there were two appeals before the 
lowet Appellate Court and that is why 


- there are two appeals before me, It appears 


that there were two brothers Ram Rekha 
and Bujhawan who were joint, Ram Rekha 
died ‘first in 1905 and the name’ of Mst 
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Dula, his widow, was recorded over half 
the property and Bujhawan. made no 
protest. Bujhawan died in 1908 and Met. 
‘Dula’s name was.recorded over Bujhawan’s 
share as, well. There were certain rever- 
sioners, but they did not object. In the 
year 1934, on June 15, Mst. Dula, executed 
& perpetual lease in favour of Kauleshar 
Shakul.and his brother Bindeshri Shukul. 
A day afteron June 16, 1934, she executed 
“adeed of gift infavour of these two 
Sttukuls. The present 
stituted by the reversioners for possession 
and inthe alternative for a declaration 
by avoidance of the two documents, namely 
the perpetual lease and the dead of gift. 
Musammat Dula is still alive and it is 
obvious that the reversioners cannnot 
possibly obtain a decree for possession 
nor have they been given such a decree. 
They can, if at all, 
decree. The perpetual lease was attested 
by Gauri Shanker who, it is admitted, is 
the next reversioner. The plaintiffs have 
impleaded Gauri Shanker also in the pre- 
sent suit and have alleged that he is in 
collusion with the widow or has, in any event 
precluded himeelf from maintaining the 
present suit. 

The Court of first instance dismissed the 
plaintiffs’ suit so far as the deed of 
perpetual lease was concerned but decreed 
the plaintiffs’ suitso far as the deed of 
gift was concerned and regarding thitit 
gave the plaintiffs a declaratory decree 
declaring thatthe deed of gift would be 
ineffective, ,against the rights of the plain- 
tiffs after the death of Mst. Dula. The 
lower Appellate Court on appeals by the 
parties ordered that both the appeals 
be allowed andthe judgment of the trial 
@ourt be set aside and that the plaintiffs’ 
suit be decreed fora declaration that the 
deeds of .gift and lease specified in the 
plaint will not be binding against the 
plaintifs after the.death of Mst.. Dala only 
to the extent of half the property covered 
by them. The lower Appellate Court drew 
a distinction between property which 
Mst. Dula got from Ram Rekha and the 
property which Mst., Dula got from Bujha- 
wan. It held that so far as-Ram Rekha's 
share of thé property wad concérred,,. Met. 
Duls's possession w.s that of a Hindu 
widow and the documents would be inopera- 
tive unless supported -by legal necessity. 
As regards that share of the property which 
Mst. Dula got from Bujhawan, the lower 
Appellate Court was of the opinion that 
Mast. Dula’s possession was adveree and she 
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obtain a declaratory ` 
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bécamib thé full owner having remained in 
possession from 1908 onwards, That ex- 
plains thé decree which was given by the 
lower Appellate Court, 

Both parties have come up in appeal to 
this Court and like the lower Appellate 
Court, I propose td give a consolidated 
judgment. It has been contended by 
thé léssees that the perpetual lease is 
attested by the next reversioner and that 
shows that he consénted to the document, 
The plaint also suggests that the next 
Teversioner consented to the perpetual 
lease. That being so, the submission is 
that the leage must be deemed to be for 
legal itecéasity and thé burden is on the 
Plaintiffs to show that it was not for legal 
necessity. Whena ‘document of transfer 
supported by consideration is executed by 
a Hindu widow and the document is con- 
Bented toby the next reversioner that 
consent in itsélf affords prima facie evid- 
ence of legal necessity and it is not necese 
sary for the transferee to adduse evidence 
of legal nécessity beyond the evidence of 
the consent: see Debi. Prosad v. Golap 
Bhagat (1) and Darbari Lal v. Gobind Saran 
(2). The next reversioner was the person 
most interested in disputing the transace 
tion and his consent will naturally afford 
presumptive proof of legal necessity, and 
if such proof ig not rebutted by contrary 
proof, the consent, although it will not ba 
conclusive proof of legal necessity, will be 
of great evidentiary value. Inthe Present 
case thereis also the recital in the leage 
that the money was required for purp ses 


‘of pilgrimage and there is the evidence 


of Kauleshar Shukul thatthe money was 
utilized for that purpose. The lady Mst, 
Dula was in the witness-box and the plaine 
tiffs did not put any question to her ‘as to 
why she took Rs. 200 and what became of 
them, Thelearned Judge of the lower 
Appellate Court did, not approach the case 
from this point of view. He did not 
attach any importance whatsoever to ‘the 
consent ‘of thé next reversioner and he 
thought thatthe defendants lesseés ought 


“to havé engiiredl trom Mst- Dala regard. 


ing the Rs. 200, He ssid that no witness 
had béen éxaminbd to corroborate the 
version. of the defendant Kaulashar. He 
did not say that Kauleshar’s testimony was 
false: Without discudsing anything fur- 
ther he finished by -saying that the deed 


vate ecb cates E TE eee ee KING 
(1) 40 0 781; 19 Ind. Cas. 273; 17 O L3499;170 W 
N 701: PGs et I ae A 
(2) 46 A 829; 80 Tad, Oas. SI; A Í R i984 AN, 903, 99 
ALJ 753. 
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was not justified by - legal necessity. In 
my judgment the nding of the lower 
Appellate Oourt is vitiated by the fact that 
it did not consider the case of the perpetual 
lease from the point of view that it was 
consented to by the next reversioner who 
was most interested in disputing it. I 
. have, therefore, come to the conclusion that 
. the plaintiffs ‘have no right so faras the 
perpetual lease of June 15, 1934, is concerne 


I now come to the deed of gift. It isin- 


favour of two Shukuls. Beyond the asser» 
tion on behalf of the defendants that they: 
were the purohiis (family priests) of the 
lady, there is no other suggestion as to 
why the deed of gift had been executed. . It 
| is obvious that there could be no legal 
necessity for executing the deed of gift, 
but it is said that the deed of gift 
has to be considered from the point of view 
` of spiritual benefit. 
cepting the evidence of Mst. Dula—and 
that is the only evidence in the case—came 
to the conclusion that the Shukals . were 
not the family priests of Mst. Dula but 
there were certain misirs who were her 
family priests. That being so, the deed of 
gift cannot be supported and I agree with 
the view of the lower Appellate Court that 
there was no necessity for executing a deed 
ofgift. The lower Court holds the view that 
when Mst. Dula came in possession of 
Bujhawan's half-share, she came into pcse 
session adversely and by the time of the 
, execution of the deed of gift and the deed 
oflease she had become the full owner of 
that half-share. There is abundant authori- 
ty ‘for the proposition that property acquir- 
- ed by a Hindu widow or other qualified heir 
by adverse possession of which she takes 
and retains possession in her own right 
for 12 years or more becomes her absolute 
property and that she can dispose of it by 
means of transfer, inter viros or will, but 
if the property is not claimed by her 
adversely, it will beccme an accretion to 
her husband's estate. To that effect are 
the cases in Lachhman Kunwar v. Manorath 
Ram (3), Sham Koerv. Dah Koer (4) and 
Satgur Prasad y, Raj Kishore Lal (5), 


But the question has got to.be determined . 


in every case: whether the widow entered 
-_ (3) 92 O 445; 82 I-A 25; 6 Sar. 598; 5 M LJ1 
l 


90664; 99L A 133,8 Bar. 880; 6 O W N 657;-4 
Bom, L R 547 (P OL . 
5) 42 A 152; 55 Ind, Cas. 486; AIR 1919 P O 60; 46 
7; 11 L W 384; (3920) M W N 3;24 OW N'S94; 
L’ J 259; 18 A L J 235;2 UP'LR P 0)55; 23 
L R 451; 87 ML T 200 (PO). Bas 
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into possession adversely tothe reversioner 
or as a widow representing her husband' 
estate. The evidence in this case ia ver 
Meagre and we have torely toa great ex 
tent upon what Mst. Dula herself say 
on this point. She says that when Ran 
Rekha Laldied she got possession ‘ove 
his property and Bujhawan did not mak 
any interference and this was for her main 
tenance and when Bujhawan died the 
again she obtained possession and ther 
was no pattidar of hers. She~does no 
even suggest that she took possessiofi o 
Bujhawan's estate adversely to anybody 
and I think the facts of this case - are. ver 
Similar to the facts of the case reporter 
in Bindraban v. Ram Narain (b); where i 
was held that there being absolutely noth 
ing before the deed of transfer to show tha 
there was any assertion of any advers 
title by the widow in herself, namely 
title adverse to her husband's ‘estate and 'b 
the estate that would goto the reversionere 
her possession previous to the transfer mus 
be held to be permissive and not advers 
to the reversioners. In the present case also } 
appears that she obtained possession c 
the property held by her husband as we) 
as by her husband's brother for parwart 
as she says in clear terms herself in he 
evidence. we 


The” position, therefore, is that ther 


‘ia no justification for drawing any dit 


tinction between the property which ‘sh. 
obtained from her husband and the pro 
perty which she obtained from.her ‘hue 


- band's brother; but I have held above tha 


the deed of lease cannot be challenged.b: 
the next reversioners. From what. I hav 
said above, itis clear that the plaintiff: 
are not entitled to any relief so far as th 
document of perpetual lease is concerne 
but they are entitled to relief so far as th 


: dan patra or the deed of gift is concernec 


I, therefere, allow this appeal, set: asid 
the decree of the lower Appellate Court an: 
restore that of the Court of ‘firat instance 
Parties will bear their own costs “ina! 
Courts, Leave to filean appeal by wa: 
of Letters Patent is allowed to-both PÊTE 


Sy é ` Appeal allowed.. 
(6) AIR 1925 All. 330; 85 Ind. Oas. 449; LD RE. 
127 Oiv, CTR 
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MADRAS. HIGH COURT 
£ Appeal No. 34 of 1937 
i May 9, 1938 
LAOS, O. J. AND KRIsHNASWAMI 
' ÅYYANGAR, J. 
T. SIVASANKARA MUDALIAR— 
: APPELLANT 
« versus 
RADHABAI AMMAL AND ANOTAER 
— RBSPONDRNTA 
Guardians and. Wards Act (VIII of 1890), s. 25— 
e Father delivering his infant daughter to another and 
taking no more interest in her for over 15 years—He 
ta not entitled to order under s. 25 in kis favour— 
Hindu father is not entitled to apply under s. 25 for 
being appotaled guardian of his own minor child. 
Where a father. delivers his infant daughter to the 
custody of another and for over 15 years takes no 
interest in her, but allows others todo whathe asa 
father should do, he is not fitted to exercises the rights 
of a father. He is certainly not a person in whose 
favour the Court should pass an order under s, 25, 
Guardians and Wards Act. 
A Hindu father is not entitled to > apply under the 
i r appointing 


JA, from the judgment of Gentle, J, dated 
April 9, 1937. «°° 


Mr. A. Srirangachart, for the Appellant. 
Mr. M. S. Venkatarama Iyer, tor the 
Respondents. l 


Leach, C, J.— This appeal raises a ques- 
tion of the right of a Hindu father to the 
custody of his minor daughter, the allega- 
tion being that he had: abandoned the 
minor, The appellant isthe father of the 
minor who was born in 1922. Her mother 
suffered from tuberculosis “and died a few 
months after the child was born. Before 
the mother’s death, the appellant entrusted 
the minor to his sister Gnanambal who 
was Married toone Subramania Madaliar. 
Subramania died in August 1931 and 
Gnanambal in October 1932. After the 
death of Gnanambal, respondent No. 1 who 
is another sister of the appellant, took 
-charge of the minor and has had charge 
of her ever since. In. 1927 respondent No. 1 
-went to live with Gnanambal and her hus- 
band. Gnanambal owned the house in which 
she, her husband, respondent No. | and the 
minor were living and by her will, left the 
huse- to respondent No. 1 and the minor 
jointly, ‘She -further provided that on the 
death of respcendent No. 1 the minor should 
Have the property absolutely, The appellant 
married a second time in 1923 and hada 
daughter by.his ‘second wife. It is said 
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that up to 1934 he used to. visit the minor, 
but it is common ground that he has not 
visited her since 1934. Itis also common 
ground that she never returned to her 
father's house, In January, 1937, respond- 
ent No. 1 arranged to marry the minor 
to respondent No. 2. The appellant's case 
is that he was not consulted about this and 
ashe disapproved of the marriage, he insti- 
tuted the proceedings out of which this 
appeal arises. He applied under the Guar- 
dians aud Wards Act for an order appointe 
ing him the guardian of the person and 
property of the minor. He also asked that 
respondent No. l should be directed to 
hand over the custody of the minorto him 
and that respondent No, 1 should be res- 
trained by an injunction from giving away 
the minor in marriage to respondent No. 2. 
The application was heard by Gentle, J. 
who treated itas one falling within 6. 25, 
Guardians and Wards Act, and on the 
ground that the appellant had abandoned 
the minor dismissed it, The appeal is from 
this order. 

The appellant is not entitled to apply 
under the Guardians and Wards Act for an 
order appointing him guardian of the per 
son or property of the minor. Under Hindu 
Law, the father is the lawful guardian of 
his child and a declaration by the Court 
cannot increase his powers. I had to gone 
sider thig very question in Venkateswaran 
v. Saradambal (1) when sitting as a Judge 
of the angen High Court and I see no 
reason to change the opinion I expressed 
there, In fact the leirned Advocate for 
the appellant has not challengei the cor- 
rectness of this decision. 

The important question is whether the 
appellant is entitled to an order under 
8. 25, Guardians and Wards Act. I consider 
that the learned Judge was right in refus- 
ing to pass such an order. I have already 
referred to the fact that the mincr was 
brought up by her aunts and that she has 
never been received again in her father’s 
house. It is admitted that he has not 
contributed anything to her support since he 
delivered the childto Gnanambal and that 
he has taken no part in ceremonies which 
are so important toa Hindu girl, namely, 
the ear-boring ceremony and the ceremony 
which takes place when she reaches the age 
of puberty. The appellant has never even 
given her a present. The invitation to th» 
ear-boring ceremony was issued by nane 


(1) 13 R 590; 160 Ind. Oas, 878; A I R 1936 Rang. 67; 
R Rang. 442. one 
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ambal and her husband Subramania 
Mudaliar. The invitation referred to the 
minor asthe daughter of Gnanambal and 
her husband and no objection was taken 
to this by the. appellant, The minor has 
always referred to her father as “uncle” 
and to Gnanambal and her husband as 
“mother’’and “father.” If the fact that 
the minor referred to her father as “uncle” 
was allthe Court had to consider; it might 
not be a point against the appellant but 
it can be taken into consideration in the 
circumstances of this oase. While the appel- 
lant may have visited the house where the 
sisters were living, he has not visited the 
minor since 1934 and throughout the minor's 
life he has not taken the slighest notice of 
her. His character can be gauged from 
the fact that in the course of the evidence he 
alleged tbat dissolute’ persons were in the 
habit of frequenting the house where res- 
pondent No, 1 and the minor were living, 

- There is not the slighest foundation for 
this statemént. The learned Judge was 
satisfied, as we are, that he made this un- 
warranted allegation thinking ttat if he 
attacked’ the character of the respondent, it 
would strengthen his case. The learned 
Judge also held and again we agree with 
him, that this application was filed because 
he had not been consulted about the mar- 
rigeand he wished to annoy respondent 
No. J. Wohere'afather delivers his infant 
daughter to the custody of another and 
for over 15 years lakes no interest in her, 
but allows others to do what he as a father 
should do itis evident that he is not fitted 
to exercise the rights of a father. He is 
certainly not a person in whose favour the 
Court: should pass an order under s. 25, 
Guardians and Wards Act. It is abundant- 
ly clear in this case that the minor will 
be in far better custody if she remains 
with respondent No.1. The learned Advce 
cate forthe appellant contends that even 
in these circumstances he should be grant- 
ed an injunction restraining respondent 
No, 1 from ` marrying the minor to responde 
ent No. 2. I fail to see how we can piss 
as injunction’ of this nature when the main 
part of the ‘application has failed. The 
learned Advocate for the ‘appellant ‘has 
been unable’to point to any section in the 
Guardians and - Wards ‘Act under which he 
‘can ask thé*Oourt to-isste an ‘injunction 
-in these “circumstances; If the appellant 
wishes “to ‘take ‘other prdéceedings, he is 
at liberty: to: d6so, but having failed in 
his application under p. 25, Guardians and 
Wards Act, he is not entitled to any order 
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on the present application. — The appeal 
will be dismissed with costs in favour of 
respondent No. 1. 


N38. Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Rule No, 1478 of 1933 
June 7, 1939 

: Hanpskson AND KHUNDKAR, JJ’, | 
STAR TRADING anp INVESTMENT, Lro. 
: .  ——PHTITIONER ss 
. vergus | 
ASHUTOSH MUKHERJEE 4ND oraars— 

PLAINTIBFS—OPPOSITE PARTY 

Oourt Fees Act (VII of 1870), 8. 7 (iv) (c)—Suit 
under—Power of Court to raise saluation—Such 
power, when can be exercised, 

In a suit coming within €a 7, sub-s. (iv) (o), 
Court Fees Act, being a suit to obtain a declara- 
tory decree where consequential relief is prayed for, 
the plaintiff is bound to pay ad valorem court-fee 
according to the amount at’ which the relief sought 
is valued inthe plaint. The plaintiff has not an 
absolute right to, value the relief at any sum he 
pleases but the Court may enquire into the matter 
and raise the valuation if it findsthe relief claimed 
as under-valued. Until however reasonable standards 
for such valuation are laid down by appropriate 
rules framed-under s, 9, Suits Valuation Act, it 
would not be possible for the Oourt to exercise this 
power except in certain defined cases, 149 Ind. Oas. 
3 (1), relied on. 


Messrs, Hiralal Chakravarty and Rabin- 
dra Nath Bhattacharjee, for the Petitioner. 


Mr. Rama Prasad Mukherjee, the Assise 
tant Govt, Pleader, Messrs. Gunuda 
Charan Sen and Kali Kinkar Chakravarty, 
for the Opposite Party. 


Henderson, J.—This is a Rule calling 
upon the opposite party to show cause 
why an order of the learned Subordinate 
Judge directing the petitioner to - pay 
additional court-fees should not be set 
aside. There is no difficulty in discovering 
the nature of the suit. The basis of. the 
plaintifi’s case is that a compromise decree 
in a Partition suit was obtained by fraud, 
He therefore desired to get rid of it, and 
to have the property -partitiched by the 
Court. The plaint was drafted on these 
lines and the prayerisfor a declaration 
and for partition. The suit accordingly 
comes within a. 7, subs. (iv) (c), Court 
Fees Act, being a suit to obtain a dec- 
laratory decree where consequential relief 
is prayed for. Under that-sub-section, the 
plaintiff is bound to pay ad valorem court- 
fee according to the amount at which -the 
telief sought is valued in the plaint. The 
opposite parties raised an objection that 
the court-fee paid was not sufficient and 
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this was tried asa preliminary issue. The 
opposite parties adduced no evidence what: 
ever in support of their case that the 
relief was undervalued. The Subordinate 
Judge merely took the value of the relief to 
be the total value of the joint property 
es it merged inthe original partition 
suit, The question whether the plaintiff 
hasan absolute right to value the relief 
at anysum he pleases or whethar the 
Court may enquire into the matter and 
Tgise the valuation was considered by a 
Fall Bench of this Oourt in Narayangunj 
Central Co-operative Sale & Supply Society, 
Lid. v. Mafijuddin Ahmed (1), The con- 
clusion reached was that the Oourt has 
such power. Until however reasonable 
standards for such valuation sre laid 


down by appropriute rules framed under’ 


8. 9, Suits Valuation Act, it would not be 
possible for tne Oourt to exercise this 
power except in certain defined cases, It 
seems to be difficult to say that the value 
of the relief setting aside this decree can 
possibly be the total value of the joint 
property. There jis really no objective 
standard of valuation at all, and it is almost 
impossible to say with any show of reason 
that the relief sought is worth any partie 
cular Sum of money. As rules have not yet 
been made under s. 9, Suits Valuation Act, 
it is impossible to say that the relief has 
been undervalued by the plaintiff. We 
accordingly make the Rule absolute and 
set aside the order of the learned Bubordie 
nate Judge calling upon the plaintiff to pay 
additional court-fees. The opposite party 
will pay the costa of this Rule to the pati- 
tioner. We assess the hearing-fee at five 
gold mohurs. 


- Khundkar, J.—I agree. 


B. Order set aside. 


(1) 61 O 796; 149 Ind, Cas. 3; A I R 1934 . Oal. 
Ga DOWN 589; 59O0L J 233; 6R O 583 
). ; 
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‘ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 38 of 1938 
August 11, 1939 
i Tuom, O. J. AND Ganaa Nata, J. 
: RANI DHANDEI KUER—Puarntire — 


APPELLANT’ i 
- ' versus 
FATMA ZUHRA. AND OTHBRÊ— DHBANDANTS— 
RasPoNDENTs. 


Civil Procedure Oode (Act V of 1908), O: XXII, 
r.4—Cause of action for euit—Joint act of defendants 
and joint relief claimed against all defendanta—Sutt 
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dismissed—One defendant dying during pendency of 
appealand his legal representative not brought on 
record—Appeal abates as whole. 

Ifthe a ca of the legal representatives of a 
deceased party from the record will result in the 
ponsibility of two inconsistent and contradictory 

ecrees or will make it impossible effectually to 
execute a decree that may be passed in an appeal. the 
appeal must fail. 

Where a joint relief is sought for by the plaintiff 
against all the defendants, on whose joint act the 
cause of action for the suit is based, and during the 
pendéncy of an appeal from the diamissal of the suit 
one of the defendants dies and his legal representa- 
tive is not brought on record, the appeal abates as a 
whole and must be dismissed as there would be two 
inconsistent decrees if the appeal were allowed. 


L. P A. from the decision of Mr. Justice 


Rachhpal Singh in 8. A. No, 56/ of 1935, 
dated May 11, 1938. 


x Mr. Harnandan Prasad, for the Appel- 
ant, 


Mr, A. WM. Khwaja, for the Respondents. 

Ganga Nath, J.—This is a plaintiff's ap- 
peal against the decision of a learned Single 
Judge of this Oourt. The appeal arises out 
of a suit brought by her against the defen- 
dants respondents and Mst. Zenab Bibi, 


‘since deceased, for an injunction to rese 


train them from allowing a grain market to 
be conducted on their plot No, 633 in mauza 
Dilawarpur and not to open any bagar in 
the said villaga or at any other place in 
Tahsil Madiahun, and to recover Rs. 50 
for damages, The plaintiff's case was that 
under the terms of an award made in 1884 
between Durga Prasad, predecessor: intitle 
of the plaintiff, and Mohamad Mehdi, pre- 
decessor-in-title of the defendants, the de- 
fendants were precluded from allowing any 
market to be conducted in these villages, 
The defendants contended inter alia that 
the award was invalid, that they were not 
bound by it and that they were entitled to 
hold the market on their land. Both the 
lower Oourts decreed the suit. On appeal 
by the defendants to this Court, the learned 
Singlo Judge allowed the appeal and dis- 
missed the suit, During the pendency of 
this appeal respondent No. 13, Mst. Zenab 
Bibi died. Her representatives were not 
brought èn the recrodin her placé. A pre- 
liminary objection is taken by the learned 
Counsel for the respondents that ‘the appeal 
must be held to have abated and should be 


- dismissed. If the absence of the legal 


representatives of a deceased party’ from 
the record will result in the possibility of two 
inconsistent and contradictory decrees or 
will make it itipossible effectually to exes 
cute a decree that may be passed in an 
appeal, the appeal must fail, The decisions 
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will naturally depend cn the relief granted 
by the decree appealed against, In this case 
the plaintiff based her claim on an act al- 
leged to have been jointly committed by 
‘all the defendants. - A relief against the de- 
fendants jointly was claimed by the plain- 
tit in these terms n i eee 

s i i 8g orderin 
the eh ak to Tlosa the Qole Bazar, known = 
‘Qutubganj, which they have newly opened on 
abadi plot No, 688 in movza Dilawarpur, Parganas 
Madiahun, district Jaunpur, end not to open any 
bazar as againat the plaintiffs gola in the said 
village, or at any other place in Tahsil Madiahun, 
in future,” 

If tbis relief were granted to the plaintiff 
against the remaining respondents, it .sculd 
not be within their power to comply with 
the decree and to close down the market, 
because the legal representatives of the 
deceased would still be entitled, under tLe 
decree of the learned Single Judge, to 
maintain the market on the land in dispute, 
and it would not be possible for the res» 
Ppondents to make them join with them in 
closing it down. It would not therefore be 
possible to execute the decree of this Oourt 
if the appeal were allowed. As already 
stated, the dispute was as to whether the 
award which was made in 1884 was binding 
on the heirs of Mohamad Mehdi. The res- 
pondents’ contention was that the award 
was Void and illegal and was not binding 
on them. Ono the other hand, the plaintiff's 
case was that the award was perfectly valid 
and binding on the heirs and successor-in+ 
title of Mohamad Mehdi, The learned 
Single Judge has held that the award was 
void and illegal and was not binding on 
the successors-in-title of Mohamad Mehdi. 
This decree has become final so far as the 
legal representatives of the deceased res- 
pondent are concerned. If this appeal 

“were allowed therefore there would be two 
inconsistent decrees in the same cise, A 
joint relief is being sought for by the plain- 
tiff against all the defendants, on whose 
joint act the cause of action for the suit is 
based. Inthe absence of the legal repre- 
sentatives of Mst, Zenab, it is not possi- 
ble to grant this relief, because it involves 
the taking of action which cannot be com- 
peee without their joining in it. These 

ifficulties are insurmountable. The ap- 
peal as it stands is imperfectly constituted 
and it is not’ possible to proceed with it. 

It is therefore ordered that it be dismissed 
with costi. ' i 

8. Appeal dismissed, 
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OUDH CHIEF COURT 
Execution of Decree Appeal No, 46 

of 1937 > 

November 27, 1939 

RADHA KRISANA J, 4 

Lala RAMJI LAL-—DRoRBA-HOLDER— 
APPELLANT 
versus 
MANDAI—Jupauant-DEsToR—RasPONDENT 

Reecution—Limitation—Implied adjudication of 
question of limitation—There was held no implied 
adjudication. 

The answer to the tion whether in a parti- 
onlar case there has been implied’ adjudication ‘of 
the question of limitation depends upon the circum- 
stances of each case. If the execution Oourt had 
passed any. effective order for further execution to 
the detriment of the judgment-debtor, it might 
safely. be inferred that there had been an implied 
adjudication of the question of limitation. Mere 
awarding costs of execution to the decree-holder and 
the balance due under the decree are mere 
formal matters and of a ministerial character and 
do not involve any adjudication of the question 
whether the application is capable of being proceed- 
ed with or not. 

An application for execution was beyond limita- 
tion. though the notice was served on the judg- 
ment-debtor he did not appear and the decree- 
holder having expressed a desire that his applica- 
tion should be consigned io record room, the Court 
passed an order to that effect awarding costs to 
the decree-holder and noting the balance due under 
the decree : 

Held, that implied adjudication of question of 
limitation in favour of decree-holder could not be 
inferred from the order. 33 Ind Oas. 663 (1) and 
93 Ind. Cas, 833 (3), referred to. 


Ex. D. A. against the order of the Dia! ricek 
Judge of Lucknow, dated July 9, 1937. 


Mr. Ganesh Pershad, for the Appellant. 
Mr. P.N, Asthana, for the Respondent.. 


Judgment.—This is a decree-holder’s 
appeal arising out of an execution 
case. The facts are that the decree-holder 
obtained a decree for money on August 
28, 1923, under O. XXXIV, r. 6 of the 
Civil P, ©. “There were several execution 
applications by the decree-holder. ` One 
of these applications was consigned ‘to 
records on August 1, 1932. The next ap- 
plication for execution was made by the 
decree-holder on August 2, 1935, and itis 
apparent thatit was beyond limitation by 
one day. Notice was issued to the judgment- 
debtor under O. XXI, r. 22 of Oivil P,'0. 
for August 22, 1935. On this date the 
judgment-debtor, although ‘served with 
the notice, did not appear. The decree- 
holder expressed a desire that his applica- 
tion be consigned to records and there- 
upon the execution Oourt passed the 
following order : ` IY ih 
_“ Let the case be consigned to -records as de-` 
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sired by the deocree-holder's agent. The decree- 
holder ghall get costs of the application. Balance is 
Rs. 439-13-0,' 

The present application for execution 
was made on January 11, 1937, The 
Munsarim reported that the present ap- 
plication, although it was within three years 
of the order on the previous application 
was time-barred because the previous 

`- application itself had been filed beyond 
time. 


The two Courts below have held that the 
*present- application is beyond limitation, 
and the decree-holder has come up in 
_ appeal to this Court. 


The learned Oounsel for the appellant 
has argued that as the Oourt in consigning 
. his previous application for execution to 
records allowed him costs for execution 
and Jaid down intha order the balance 
due to him, therefore it must be held that 
the Oourt impliedly decided that his ap- 
Plication was within time, That the judg- 
ment-debtxr had been served with a notice 
to appear and to show cause why the decree 
should not be executed, and had failed to 
appear. Now heis debarred by the provi- 
sions of s. 1] from raising that question at 
.the time of the present applicati n. 

The question that an ex parte order 
passed by an execution Oourt allowing 
the execution to proceed is as much bind- 
ing upon the judgmentedebtor as an 
order on contest, is not open to dispute. 


The real question for decision is whether 
the order dated Puron 22, 1935, can be 
‘said to have impliedly decided against tho 
judgment debtor that the application was 
within time and that the execution was to 
preceed. It is contended that the execu- 
tion Oourt could not award costs to the 
decree-holder and strike the balance due 
on that date unless it had impliedly decided 
that the application for execution was 
within time. In my opinion the answer 
to the question whether in a particular case 
there has been implied adjadication of 
the question of limitation depends upon 
‘the circumstances of each case. If the 
-execution Court had passed any effective 
order for further execution to the detriment 
„of the judgment-debtor, it might safely be 
_inferred that therehad been an implied 
adjudication of the question of limitation. 
In-my opinion awarding costs of execu- 
tion tothe decree-holder ani noting the 
balance due under the decree are mere 

‘ forma] matters and of a ministerial charac- 
- ter and do not involve any adjudication of 
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the question whether the application is 
capable of being proceeded with or not 

The learned Counsel for the appellint 
has cited several cases in support of bis 
contention, amongst which I may mention 
1. Gani Shankar v. Musammat Lachhmin 
Kunwar (18 O. O. 374) (1) and 2. Raghubar 
Singh v. Gokaran (3 O. W. N. p. 241) (2), 

These cases, in my opinion, support the 
view that I have expressed above. In the 
former case 18 O, O. 374 (1) Mr. Stuart later 
Sir Louis Stuart, Chief Judge of this Court) 
laid down as follows : 

“In order to enable adecres, to be executed in 
spite of the fact that execution is time-barred, it 
is necessary to establish that notice requiring the 
judgment-debtor to show cause why the decree 


- should not be executed against him has been gerv- 


ed on him, and that he has thus been in a position 
to raise the plea of limitation, that a Court has 
expressly or impliedly decided by a final order 
the question of limitation in favour of the decree- 
holder, and thatthere has been an effective order 


of adjudication.” 


In the present case it is established that 
the notice requiring the judgment-debtor 
to show cause why the decree should not 
be executed against him was served on 
him and he was in a position to raise the 
plea oflimitation. There was no express 
adjudication of the question of limitation 
in favour of the decree-holder. It is not 
possible to infer any implied adjudication 
ofthat question, because at the request of 
the decree-holder himself, the application 
was consigned to records and no order 
for further execution was passed. This 
decision in my opinion does not help the 
contention of the learned Counsel for the 
appellant. 


In Raghubar Singh v. Gokaran (3 0.W.N. 
p. 241 (2) a Bench of this Court took the 
same view that implied adjudication of the 
question of limitation can be inferred only 
in those cases where the Oourt executing the 
decree, orders the execution to proceed for 
the simple reason that an order to proceed 
with further execution, although made in 
the absence of the judgment-debtor, implies 
an adjudication of the fact that the 
application is within time. In the present 
case I have shown above that no such 
inference can be drawn from the order 
for costs or from the fact that the balance 
due to the decree-holder was noted in the 
order. | 

The ‘result is that I agree with the view 


a 18 OO 374; 33 Ind. Oas. 663; AIR 1916 Oudh 


(3) 3 OW N3241; 93 Ind. Oas. 833; 13 O L J 111; 
A IR1926 Oudh 391; 1 Luck. 171. : 
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taken by the Couris below and dismiss the 
appeal with costs: 
8. Appeal dismissed. 


—= 
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LAHORE HIGH COURT. 
Second Appeal Nc. 1721 of 1938 
April 12, 1939 
ae _ Skemp, J. | 
GOBIND RAM-—DREFBNDANT— APPELLANT 


hfe versus | 

KAJU RAM—P.ualntTIFF—RagPun DENT 
Malicious prosecution—Suit for damages-—Mere 
-acquittal of accused whether absolres plainiiff from 
proving that prosecution was malicious and without 
reasonable cause—Second appeal—Finding of fact — 
Available evidence not considered—Whether bind- 


ing. : 
“The Mere acquittal of the accused in a criminal 
case does not absolve the plaintiff in a suit for 
compensation for malicious prosecution from his 
duty of proving independently of the acquittal that 
-his prosecution was malicious and without redson- 
able and probable cause. 122 Ind. Oas. 760 (1). 
dissented from, 144 Ind. Oas. 387 (2), relied on. [p. 


- 658, col. 3.} 


Finding reached by lower Oourt without consi- 
deriv a available evidence is not binding on 
second appeal, 


§. A. from the decreé of the District 
Judge, Ambala, dated October 19, 1938. 


Mr. Tek Chand, for the Appellant. 
Mr, Ram Lal Anand, for the Respondent. 


Judgment.—This second appeal has 
arisen from asuit for malicious prosecution 
which in its tura had its origin in the sale 
of a motor oar. 
Kasauli, Kaju Ram bought a second hand 
Studebaker car from obind Ram for 
Res. 1,003. He gave Gobind Ram a cheque 
for the price dated November 5, 1935, and 
also handed a letter dated the Sth stating 
that he had received the car and thatif 


the cheque was not cashed, he would be - 


fesponsible. Thedefendant gave a stamp- 
ed receipt for the cheque. Although admits 
tedly the transactiun took place on 
_ November 3, all the documents, the cheque, 

the receipt and a certificate of transfer of 
ownership were dated the 5th. On Noveme 
ber 6, 19 5, Kaju Ram stopped paymént 
of the cheque. On the 8th there. was a 
telephone, conversation betweén Gobind 
Ram in Kasauli and Kaju Ram in Simla: 
Gobind Ram asked why the cheque had not 
been paid and Kaju Ram replied that he 
Had’stopped payment béckuse thé permit, 


torun the car on the Simla-Kalka Road had 
not Beér tifhsf6fred to Hid fade: ‘Kaju 
Ram went on to say that if Gobind Ram 
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could get thè parmit transferred, the cheque 
would be cashed or otherwise Gobind Ram 
could take back the dar. This ‘aéccount of 
the matter is based on Kaju Ram's évi- 
dence st p. 367 of thé record, On Noyem- 
9, 1935, Gobind Ram sent a tele 
gram to Kaju Ram to the effect that 
unless Kaja Ram settled he would take 
legal proceedings. On November 15, 
Gobind Ram gave a formal notice threaten- 
ing Kaju Ram with legal proceedings 


-which Kaju Ram states he received on 


the 19th and to which he made a reply 
dated the 20th. This reply states thata 
transfer of the permit was a condition of 
the contract and that without the pérmit 
he did not want the car and he suggested 
that- Gobind Rum should take ihe car 
back. ; 

On November 21, 1935, Gobind Ram 
lodged a complaint which had been drafted 


-on the 19th and which after setting forth 


the facts said that the accused with intent 
to cheat had taken possession of the car 
and given the complainant a  fictitions 
chéqué; he would'not have givén pesséssitn 
of the car if he had known that the cheqtie 


would not be hoaoured. This com plaint. 


was tried out, a charge was framed, but 
Kaju Ram was acquitted by a Magistrate 
of the First Olass on July 4, 1936. On 
November 24, 1936, Kaju Ram lodged the 
Present suit for Rs. 2,500: Rs. 2,380 
damages for maicious prosecution and 
Rs. 120 for motor garage hire. The learned 
Senior Subordinate Judge of Simla found 


that the car had bien purchased by Gobind’ 
Ram for Rs, 800 two years (this is a slip for: 


one year) previous to the transiction in 
suit, whereas the plaintiff Kaju Ram agréed 
to pay Rs 1,003 and this supported the cons 


clusion that the real object of the transfer. 
was that the hill perm.t between Kalka- 
and Simla should pass to the plaintiff, He- 


also found that Kaju Ram had oo intention 


. to. defraud because although on the 3rd his 


Bank balance was only Rs, 780 he mada 
4 and 5, which’ 
brought it up to nearly Rs. 1,200. He 
referred to the telephone call of Novii- 
ber 8, and found that thé defendant's 
statement in cross-examination about this 
matter was evasive in the extrdma sud 
tantamount to an admission that thé tele- 
phone call was made on that date. 
The learned Senior Subordinate Judge 


thought that the plaintiff's account of the 


Matter was correct. . i 
The defendant had denied recbiviiig thé 
plaintiff's reply dated November 20, but 
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after considering the evidence of the plain- 
tiff, the scribe of the notice, the postman, 
and the documents which they prodaced, 
the Senior Subordinate Judge came'to ‘the. 
conclusion that this rep ond actually 
been delivered to the defendant. The 
Senior Subordinate Judge did ‘not come to 
any definite conclusion as to the date on which 
the, car was handed over. Gobind Ram's 
case is that the car. was handed over on Kae: 
3rd; Kaju Ram’s, evidence supported by 
the ‘driver of the car Kalu, is that it was 
only onthe 5th. The Senior Subordinate 
Judge concluded that the plaintiff had pro- 
ved his contention that the transfer of the 
hill permit between Kalka and Simla was 
a condition Precedent to the sale of the 
car and that in consequence of this condi» 
tion precedent not being fulfilled, the trans- 
action fell through. Even if the defendant's 
contention that the transfer was completed 
on November 3, 1935, was accepted, the de- 
fendant had entirely failed to prove that 
the conduct of the plaintif amounted to 
cheating and the Magistrate was quite right 
in aọquittiog Kaju Ram. As to damages, 
the claim was: 


Lawyers’ fee including naking .. Res, 512 
3. Journey and motor expenses “ 428 
3. Expenses of witnesses and other 
miscellaneous expenses, such as, 
various applications, copies, eto. ~“ 135 
4. Loss of 30 days’ business at Rs, 20 
a day . “ 600 
b; ce ka on account of 


injury. to d and reputation Rea La 
“Dhe. Senior Subordinate Judge allowed: 
}) Re, An (2): Re. 300, (8) Ra. 105. (4) 
. Nil (5) Ra. Nil, On account of: garage 
hire he only.allowed: Rs. 60. at Rs. 5 a month. 
on the statement. of one of the. plaintiff's. 
witnesses who gave the average. rate of 
garage hire. He granted: the plaintiff a 
cree for Rs. 972.with proportionate costs 
against the defendant, Both .parties.appeal:, 
ed: to the learned District:Judge who quoted 
Kishun Mal v. Sakul Raj Mal (1), tothe 
following effect : 

“The acquittal of the plaintiff of a charge made 
against him must be taken to mean that , prima facie, 
he was innocent. The burden would, therefor 
on to the defendant to prove in tha Civil. Court that 
the charge disbelieved by the Oriminal ‘Oourt wasi 
true.. wat Oivil Oourt, is, called. upon eee a, 


balan the evidence and after taking, in 
É TEN the ATE he jaintit by the a Gia 
Oourt come’ ‘to a ioe te finding ‘whether the 


complaint instituted by the defendant was false or 
true.” 


The District, Ju udge, , Proceeded : 
“In order to sa in this app 
must be shown by the defendant 


(WA IR 1939 All, 878; 192, In a 
Bul. (1930) All, 313 a a oe 


therefore , it 
iat the evidence 


780; Ind. 
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in thia cage leang towards the inference that the 
oriminal case 'broughé by. him spami the plaintiff 
was truo." 

The District Judge then found: relying 
on the documents executed on Novem ber 8, 
1935—the transaction actually took place on 
that: date—that there was no definite cone 
dition regarding the permit but that the 
plaintiff. was not criminally liable as there 
was nothing: to. show that he had a dis- 
honest intention at the moment when he 
bought the car. His subsequent conduct 
had not. also been that of a cheat. He had 
not run. away. with the car but wished to 
give it back and have the transaction can- 
celled. The District Judge, therefore, dis- 
missed the defendant's appeal. He also dis- 
missed the plaintiff's appeal. Both parties 
have come here in second appeal: the 
defendant through Mr, Tek Chand, and the 
Plaintiff through Mr. Ram Lal Anand. The 
defendant's main point is that the law is 
wrongly laid down in Ktshun Mal v. Sakul 
Raj Mal (1), that the onus is on the plaintiff 
who must prove inthe Civil Court (a) that 
the plaintiff was prosecuted by the defen- 
dant; (b) that the prosecution ended in his 
that the defendant had acted 
without reagonable and probable cause and 
(d) that the defendant was actuated by 
malice, - This position is accepted by Mr, 
Ram Lal Anand and it is not necessary to 
labour- the point. It is sufficient to say 
that Kishun Mal v. Sakul Raj Mal (1), has 
been dissented from in various rulings, 
e. g. “Jivandas v. Hukumat Rai (2), where 
Jai Lal, J. laid down that the mere acquit- 
tal of the ; accused: in a criminal case does 
not absolve the plaintiff in a suit for come 

ensation for- malicious prosecution from 

is ‘duty of: proving independently of the 
acquittal that his prosecution was malici- 
ous and: without reasonable and: probable - 


cause, 
Mt! Tek, Chand: argues that, the. District. 
Judge's findings offact are in his favour 
and: binding. on me and that the District 
J udge' 8 view ofsthe law is wrong. He theres 
fore invites'me to reverse the finding or at 
the worst after stating the law to remand 
the case fora new findi Mr. Ram Lal 
Anand ‘argues that the, earned District 
Judge failéd'tq consider “all the evidence, 
probably’ because in his‘ view ofthe law it 
Wap, unnecessary., Be that as it may, the 


i ` District’ J udge’ B finding that the transfer of 


the permit was not a definite condition is 
based” merely on the face value of the docu- 

ments executed on the 3rd and dated 
A` I; R1933 Lah, 461; 144 Ind. Oas. 387; 15 L 
u PLR 746; Ind; ‘Rul. (1933) Lah, 465. - 
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November 5. The District Judge has not con- 
sidered at ali the evidence as to the.tele- 
phone conversation of November 8, or the 
plaintiff's reply to:the defendant's notice or 
a remarkable note Ex, D-16 from the file 
of .the Licensing Officer which is proved by 
the Licensing Officer's Reader (D. W. No. 1) 
who wrote it. This note gives the history of 
the car -which was first licensed in 1931 
but was sold 
“not less than half a dozen times and has been 
Dang on the Simla hill-roads for the last four 
The present owner appears to have pur- 
esdi the same simply to secure the Simla hill 
katak endorsement by replacing the same in the near 
-The note recommended that the permit 
be not transferred on the ground that there 
was a waiting list of 50 people who 


sought passes to run cars for hire on the. 


Kalka-Simla Road. From the evidence of 
the Licensing Otficer’s Reader (D. W. No. 1) 
it appears that Gobind Kam's application 


to transfer the permit was made on Noveme 


ber 5, 1935; his note was dated the 7th ; 
the application was refused by the Deputy 
Commissioner on: the 15th; and thia was 


officially communica‘ed to 'Kaju Ram and - 
According - 


Gobind Ram on the same date, 
to Kaju Ram's evidence, which is supported 
by that of the driver Kalu, Łe ascertained 


on the 5th thatthe permit was not likely- 


to be transferred and be at once stopped 
Payment of the cheque As already remark- 
ed, this evidence was not considered by the 


learned District Judge probably under a. 


misapprehension of law, In these circum- 
stances, his finding of fact is not binding on 
me. 
point collected, in Mr. Shamair Ohand’s 
Punjab Courts Act at p. 
to refer to Mansa Ram Gordhan Das, 


Mangul Sain Duni Chand, 65 Ind. Oas. 497. 


(3) at p. 500: 

“A finding of fact to be binding on a Court of 
second appeal must be'a judicial decision reached 
on a consideration of the whole of the evidence, 
and where it appears that all the available evidence 
has not been considered, the High Oouart will in- 
terefere and should interfore in second appeal”. 

Considering the whole cf the evidence, 
the telephone c.nversation, Kaju Ram's 
reply to Gobind Ram's notice and the facts 
set forth in the Reader's note of Noveme 


ber 7, I have no doubt that the sale of this ` 


old car for Rs. 1,003, although it had chang- 
ed hands previously for only Rs. &00, was 
made with the object of transferring the 
permit or getting the permit attached to 
it endorsed in favour of the purchaser. 


Mr. Tek Ohand refers to the uncorroborated ` 
my 65 Ind. Ona, 497 at p.500; A I R1923 Lah. 
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41. It is sufficient _ 
- Lal Anand contended that there must be ani 


. there Was no criticism 
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statement of Gobind Ram that he had spent 
Rs. 500 or Rs. 600 in having the cat over- 
hauled as a reagon for the increase in-price 
after a year's work on the hill‘ roads, but 
that leaves me quite unconvinced. Under, 
s. 103, Civil P, O., I hold that the transfer” 
of the permit was a condition precedent 
known to both the parties. The rest of the 
case is simple. It is clear that the prosecu- 
tion was made without reasonable and 
probable cause and also that it was made. ,' 
maliciously. Here I adopt the well-known > 
dictum -of Bowen, L. J., in -Abrath v. The- 
North-Eastern Ry. Co. (4) at p. 455, that.” 
the proceedings were initiated in a malicious.. 
spirit, that is from an indirect andi impro-. 
per motive, and not in furtherance of jus- 
tice. Here, no doubt Gobind Ram's object 
was not toget Kaju Ram sent to prison but ` 
to recover Rs. 1,003; and he acted on the 
criminal rather than on the civil side be- 
cause he thought the crimimal proceedings 
wonld be at once cheaper and more likely ` 
to exercise pressure on his opponent. There 
is, however, no doubt that the difference . 
between the parties was purely a civil one - 
and that if a case was instituted at all, it‘ 
ought to have been ina Oivil Ocurt, In my. 
opinion, Gobind Ram acted in a malicious. 
spirit, not in furtherance of justice but’ 
from an indirect and improper motive. He 7 
knew that Kaju Ram had not committed -. 
the offence of cheating. I would, therefore, 
dismiss the defendant's appeal. As to the: 
Plaintiffs appeal, two Courts are already... 
agreed about the damages. There is no evie 
dence whatever to show that the plaintiff. 
suffered any injury to mind or reputation ° 
and the amount he claimed for loss of busi- |, 
ness in particular is excessive. Mr. Ram. 


injury to mind and reputation and that < 


~ there . was also danger to his client's liberty. ; 


and that some damages should be allow 

on this account. Beyond this no delailed.. 
criticisms of the amounts allowed by the « 
lower Courts were made; and in particular _ 
of the amount al- . 
lowed for garage hire. Mr. Ram Lal Anand | 
did. urge that owing to the impossibility of - 


. assessing damages accurately, costs on the - 


full amount sought for shoyld have been >. 


- allowed and quoted some authorities to this ~ 


effect, but. I see no reason to interfere and = 
dismiss the plaintiff's appeal also. Costs of;, 
both these second appeals are to be assessed : 
in accordance with the result. 


D. Appeals Aam, 
K Bol 11 QB D 440at p.455; 52 LJQB_ 620; 
618; 33 R50; 47 J E 692, 
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BOMBAY HIGH COURT 
Second Appeal . No, 639 of 1936 
April 12, 1939 
Loxur, J. 
BAI HAKIMBU AND OTHERS—PLAINTIPgS— 
APPHLLANTS - 


versus R 
DAYABHAI RUGNATH—DEFSNDANT— 


RESPONDANT 
Oivil Procedure Code 
0. XXXVIII, r. 7, O. XXI, Attachment 
before judgment—Procedure—Proper procedure not 
followed —Transfer,if invalidated under s, 64 
Sutt under O. XXI, r. 103— Right to present posses- 
sion established —Plaintiff’s dispossession pending 
suit is not material —Order of removal of his 
obstruction must be set aside — Transfer of Property 
Act (IV of 1882), a. 53—Transfer by judgment-debtor 
to delay or defeat his creditor decree-holder—It ts 
coidaba at decree-holder's option evén ifhe may 
subsequently become auction-purchaser—Suit against 
creditor by transferee—Oreditor, if can plead s. 53 
as personal defence—Whether must bring represen- 
tative suit to avoid transfer— Transfer to one 
creditor in pertence toother, when valid. 

Unless all the processes of attachment which are 
required by law to effect a valid attachment have 
been served, there is no such attachment of the 
property as would invalidate its transfer under 
s. 63, Oivil P. O. Under O.XXXVIII, r. 7, the 
attachment before judgment must be effected in the 
game manner as the attachment in execution of a 
decree, Under O. XXI, r. 54, thoe attachment of 
immovable property is to be made by an order 
poe the aent from iaoi erang or 
charging the property in any way an persons 
from taking any benefit from such transfer or 
charge. The has to be proclaimed in the 
manner described in sub-r. (2) of r, 54. A mere 
order of attachment is not enough. 109 Ind. Oas. 
626 (1), relied on. [p. 657, col. 2.3 ' 

Ina suit under O, XXI, r. 103, Civil P.O, the 
Plaintiff must prove not only that hewas in 
Possession when he obstructed the defendant in 
taking possession of the property in suit as its 
auction-purchaser, but must also “establish the 
right which he claims to the present Pomona of 
the property.” If he succeeds in doing do; his 

} ion during the pendency of the suit does 
not matter. If his right is proved, then the order 
of the removal of the plaintiff's obstruction must be 
eet aside andthe status fee: as at the date of that 


— 


order, must be restored, t is to say, the plaintiff 
must be put back into possession. fp 656, col. 2.} 
Under s. 53, T. P. Act, only a defeated or delayed 


creditoror a subsequent transferee has the option 
to impeach the transfer, An auction-purchaser, 
who is not the decree-holder himself, is not a 
creditor of the judgment-debtor, and it cannot be 
said that the transfer was intended to delay or 
defeat him, since he stepped in after the transfer by 
Operation of law. Norishea subsequent transferee 
within the meaning of sub-s, (2). If, however, a 
orson can prove that he was the oreditor and 
deores-holdor of the judgment-debtor and the 
ageignment of the property made by the judgment- 
debtor was intended to delay or defeat him, then 
the assignment is voidable at his option, though he 
may subsequently become an auction-purchaser, A 
decres-holder does not loss his right to the benefit 
of s 53, by himself becoming an auction- 
purchaser. [p. 658, ool. 2.) ate j 


BAL HAKIMBU v. DAYABHAL RUaNATA (BOM). 


(Act V 1908), s. 64, . 
r 1% ) 
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It is true that if such a creditor institutes a suit 
to avoid a‘ transfer, he must do so “on bebalf of or 
for the benefit of all the creditors.” The reason of 
the rule is that the debtor should not be harassed 
by a multiplicity of suits by each and every creditor. 
But this does not mean thatthe creditor, even 
when he is defendant, must defend the suit on 
behalf of the whole body of creditors. He may 
plead s. 53, T. P. Act, asa personal defence to the 
suit against him, and it is not necessary that he 
must filea representative suit to avoid the transfer. 
The addition of para. 4 tos. 53, sub-s, (1), by 
amendment of 1929 makes no difference, and it has 
no application to a creditor who has to defend a 
suit filed against him by a plaintiff claiming under 
a transfer voidable under s. 53. It is, therefore, 
open to the defendant to resist the plaintiffs claim 
on the ground that the assignment taken by him ia 
voidable at his option. 59 Ind. Oas. 947 (4), relied 
on. [ibid.] 

It is open to the debtor to convey his property 
to either of his creditors in preference to the other, 
although it is effected to avoid the execution of his 
decrees by the latter. But in doing so he must not 
reserve any benefit for himself. The transfer of 
property to one creditor for a price far in excess of 
the debt due to him and the retention of the 
excess amount for his own benefit indicate an intent 
to defeat or delay the other creditors, especially 
when he has no other property left. 40 Ind. Cas. 242 
(5), relied on. [p. 659, col. 1.) 

Such an aa eae should not beupheld even to 
theextent of the amount which was actually due 
to the creditor. 52 Ind. Oas. 688 (7), relied on. 
Rajani Kumar Daas v. Gaur Kishore Shah (6), 
explained, 


-8. A, from a decision of the First Olass 


Sub-Judge, Broach, in Appeal No. 80 of 


1933. 


Mr. J.G. Mody, for the Appellants. 
Messrs. G. N. Thakor and B. C. Thakor, 
for the Respondent. 


Judgment. — The appellants’ father, 
who was the plaintiff, died during the 
pendency of the suit, and the appellants 
were brought on record as his heirs and 
legal representatives. For the sake of 
facility, I shall refer to the deceased plainte 
iff as the plaintiff in this judgment. He 
and the defendant were the creditors of 


' two brothers, Fidaali and Nuralli, who were 


the owners of the property in suit. They 
separated on September 29, 1927, when the 
property in suit was aliotted to the share of 
Nuralli who undertook to pay off the joint 
debts, and also to pay Ra. 2,500 to Fidaali 
for his share. As Nuralli was unable to 
pay the amount in cash, he mortgaged the 
property in suit with possession to Fidaali 
for Rs. 2,500 on the same day. After they 
were thus separated, both the plaintiff and 
the defendant filed separate suits against 
them to recover their respective dues. The 
defendant filed suit No. 342 of 1928, on 


- Octuber 25, 19 ‘8, and pending’ the suit he 
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got the property in suit attached before 
udgment,,as if it belonged to both the 
others, In that suit the defendant, got a 
decree for Rs. 800:0n April 25, 1929, and: the- 
attachment before judgment was ordered 
to be continued. In ‘the meantime, the, 
Plaintiff also had obtained a decree. in his 
suit on January 20, 1929. The plaintiff 
presented darkhast No, 120 of 1929 on 
April 27, 1929, to execute his decree againat 
Fidsali alone and to recover the decretal 
amount by the sale of Fidaali's interest 
as a mortgagee in the property in suit. 
Nuralli was not joined as a party to that 
darkhast. The defendant also. filed dar- 
khast No. 138 of 1929 against. both Fadaali 
and Nuralli on June 13, 1929, to recover 
his decretal amount ‘by the sale of the 
Property which had been attached before 
judgment. When the defendant came to 
know that the plaintiff's darkhast was also 
pending, he made an application on 
August 12, 1929, that bis darkhast should 
be kept along with the plaintifi's darkhast, 
and prayed for a rateable distributicn cf 
the amount, realized by tke-sale of the 
property in the plain'if’s darkhast. Accord- 
ingly, an order was passed on Septem- 
ber 10, 192),. stating that the defendant's 
darkhast for rateable distribution be kept 
along with the plaintift's darkhast as pray- 
ed for. 


Thereafter on September 28, 1923, the. 


plaintiff privately purchased from Fidaali 
his mortgagee right in the property in 
suit for Rs, 1,999- by the sale deed Ex. 94. 
That consideration was made up of Rs. 1,230 
payable under the decree, and Rs. 769 


paid in cashin the presence of the Sub-., 


Registrar. After obtaining this sele deed, 
the plaintiff dropped his darkhast and it, 
was struck off on Be 
defendant then amended the prayer in his. 
darkhast on December 5, 1929, and asked 
for the attachment and, sale of Fidaali’s 
interest in the property in suit. Nuralli 
having become an insolvent in the meane 
while. Fidaalis share was then sold by 
auction and purchased by the defendant 
himeelf for Rs. 500 on October 9, 1930. The 
sale was: confirmed on, November 18, 1930, 
and the defendant. applied for possession 
under, O. XXI, r. 95, Civil. P, O. The plaint- 
iff objected, but his obsiruction was ré- 
moved on, January 16, 1931, and the defend: 
ant was ordered to be given possession., 
The plaintiff then filed this suit under 
O. XXI, r. 103, Civil P. O., for a declaration 
of the property in his own right and was ene 


titled to it, and. for an injunction restraining. - 
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the defendant from dispossessing him. The 
suit was filed on June 15, 1931,-and on 
April 10, 1932, the defendant took posses- 
sion of the property as the auction: 
purchaser. The plaintiff therefore amend- 
ed his plaint on June 6, 1932, and’ prayed: 
for the possession of the property. 

The defendant contended that as the 

roperty hed already been attached in 
is suit No. 342 of 1928, the plaintiff's 
Subsequent purchase was void against.him, | 
under s. 64, Civil P. O., and that his pur 
chase was not bona. fide but intended to 
defeat and delay the creditors of Fidaali 
and Nuralli, and was therefore voidable 
under s, 53, T. P. Act. On the other hand, 
it.was contended on behalf of the plaintiff 
that the attachment before -judgment in the 
defendant's suit No. 342 of 1828, did not 
affect Fidaali’s mortgagee right in the 
property, and that the defendants auction- 
purchase was vitiated by the want of 
proper attachment. The trial Court held 
that the attachment before judgment was. 
not proper and that the defendant, as the 
auction-purchaser, had no right to chal-: 
lenge the validity-of the plaintiff's purchase’ 
under s. £3, T. P. Act. It also held that 
the plaintiff's purchase was not intended 
to defeat or delay the creditors of Fidali and 
Nuralli, The plaintiff's claim was, therefore, , 
decreed; but that, deeree was set aside, 
in appeal by the learned. First Olass . 
Subordinate Judge, A. P., who held that - 
although the defendant was an auctione, 
purchaser, he was also. a` decree-holder, 
and in. that. capacity: he was entitled to. 
challenge thé. plaintiff's purchase- under . 
8.53, T. P. Act, and! that, as the plaintiff 
had’ paid; Re, 769 to Fidaali, for hig benefit, , 
the purchase. was fraudulent and intended. 
to. defeat the creditors: of Fidaali and ' 
Nuralli. On this ground it was held: that,‘ 
the plaintiff had. no title to the. property, in, 
suit, and. was. not entitled. to evict. thei 
defendant. All. these contentions-have beerni- 
pressed'in this Court by one side or the. 
other: 

‘This suit. being filed under the. provi- 
sions of ©. XXI, r. 103, Civil P: ©., the’ 
plaintiff? must prove not only that: he was,. 
im possession, when he obgtructed: the. des, 
fendant, in taking possession: of: the:prope- 
ertyzin. -Buit as: its auction-purchaser, but - 
must also “establish the right, which, he, 
claims to the present’ possession of the 
property”. If he.succeeds, in doing:so,. his:. 
dispossession during: the: pendecy of the: 
suit doesnot matter: If his right is proved, 
then the order of the remoyal of the plaint- ` 


1940 - 


iff's obstruction’ must- be set aside.and the 


status quo,asat.the date of that order, must ` 


be restored, that is to say, the plaintiff must 
be put back into possession. Tne plaintiff 
does not claim to be the owner of the prop- 
eriy in suit, bat claims to be entitled to 
its present possession as the assignee of 
Fidzali’s morigagee rights, The assign- 
ment is attacked on two grounds: it is said 
to be void under 8. 64, Oivil P. O., and to 
be voidable under s. 53, T. P. Act. Sec- 
tioh 64, Civil P. O, provides .that where an 
attachment has been made, any private 
transfer or delivery of the property abtach- 
ed or of any interest therein shall be void 
as against all claims enforceable under the 
attachment. It is alleged that the prop- 
erty in suit was atlached before judgment 
in the defendant's suit No. 342 of 1928, 

and it was continued by the decree. 
It is urged on behalf of the plaintiff that 
the order of attachment was illegal, not 
being in accordance with the previsions of 
©, XXXVIII, rr. 5 and 6, Civil P. O. Accord- 
ing to those rules, the defendant should first 
be directed to furnish security, or to produce 
the property or its value, or appear and 
show cause why he should not furnish secu- 
rity. A conditional attachment may also be 
wimultaneously ordered. If the defendant 
does not show cause, nor furnish security, 
«then the attachment of the property is to 
be ordered. But in suit No. 342 of 1928, aa 
soon as the defendant made an application 
for the attachment of the property before 
judgment (Ex. 61), a prohibitory notice was 
missued to Fidaali and Nuralli directing them 
snot to transfer the property in any way 
eduring the pendency of the suit. They were 
mot given the option of furnishing security. 
«Nor was the order confirmed after a hear- 
King. ButI donot think that the plaintiff 
“an take advantage of this irregularity. In 
pite of the probibitory notice, Fidaali and 
Nuralli raised no objection and did not 
«object to that notice. They did not offer.,to 
furnish security, and ultimately they al- 
Mowed a decree to be passed against them 
“hereby the attachment was continued. 
Wut in that suit Fidaali’a mortgagee, ee 
«were Dot sought to be attached. In his ap- 
plication the defendant prayed for the 
attachment of the property itself ss belong- 
Mog lo both Fidaali and Nuralli, But Nuralli 
Ibad already become the sole owner of the 
property and had mortgaged it to Fidaali 
Rs. 2,500. Ir is argued that thereby the 


wroperty was divided into Nuralli’s equity of ~ 


wkedemption and Fidaal’s mortgagee rights, 
and both of them must be deemed to have 


L8hen83 & 84 
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been aitaclied by. the attachment of the 
property itself. Even if it were so, the pro- 
perty jtself was never actually attached. 
Under O. XXXVIII, r, 7, the attachment 
before judgment must be effected in the 
same Manner as the attachment in execution 
of a decree. Under O. XXI, r. 54, the 
attachment of immovable property is to be 
made by an order prohibiting the defendant 
from transferring or charging the property 
ia any way and all persons from taking any 
benefit from such transfer or charge. The 
order has to be proclaimed in the manner 
described in suber. (2) of r. 54. Nothing of 
the kind was done in suit No. 342 of 1928. 

Only one prohibitory notice was served on 
Fidaali and Nurali (Ex, 62) and the roza» 
nama (Ex. 67) shows that no proclamation 
was iasued nor were all persons prohibited 
from taking any benefit from any transfer 
or charge thereafter. A mere order of attach- 
ment is not enough. Muthiah Chetti v. 
Palaniappa Chetti (1), the Judicial Oom» 
mittee observed (p. 356): 

“In view of these provisions the Board listened 
with some surprise toa protracted argument whioh 
culminated in the proposition that a property was 
in law attached whenever an order for attachment 
was made. The result, if this were so, woald be 
that a person holding an order could dispense with 
attachment altogether as an operation or a fact, 
Their Lordships need not repeat in another form 
these propositions. The order is one thing, the at- 
tachment is another. No property can be declared 
to be attached unless first the orderfor attachment 
has been issued, and secondly in execution of that. 
order, the other things pregoribed by the rules in 
the Gode have been done," 

Unless allthe processes of attachment 
which are required by law to effect a valid 
attachment have been served, there is no 
such attachment of the property as would 
invalidate its transfer under s8. 64, Civil P. O. 
In Hira Lal v. Jagatpats Sahat (2), it was 
held that in the case of land paying revenue 
to Govt. an atfachment was not effective to 
invalidate a subaequent transfer asa copy 
of the order of attachment had not been 
affixed in the office of the Collector of the 
District. Hence in this case there was no 
effective attachment of the property, much 
less of Fidadil's mortgagee rights in it.. In 
this view itiis unnecessary to consider whes 
ther Fidaali’s rights were movable propérty 
to be attached under O, XXL, r. 46, orimmces 
vable property to be attached under O. XXL 


(1)51 M 349; 109 Ind. Oas. 696; A I R1923 PO 
139; 551 A256; 20 A LJ 616; 320 W N 82l; 480 
LJ; 28 LD W1;50WN59; 55M LJ 123 30; 
Bom LIR 1353 P O). 
< (9)'8 Pat Bt Lil Ind, Cos, 797; AI R1928 Pat én; 
aPLT 5.3 ; 
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t-54. “They were not attached under either 
“of thcse rules, and their assignment in 
‘favour of the plaintiff is not void under 

a; 64,Civil P.O. The next question is whe- 

ther the assignment is voidable under s. 53, 
T, P, Act, at the option of the, defendant. It 
is ‘contended for the plaintiff that the 
‘defendant cannot get the benefit of that 
section since Łe is not a creditor of the assig- 
nor but an auction-purchaser, and since he 
does not represent all the creditors. In 
support of the, first contention reliance is 
placed on the ruling in Vasudeo Raghunath 


‘Yy Janardhan Sadashiv (3),'s. 53, sub-s. (1), 


provides: +, 
“Every transfer of immovable property made 
with intent to defeat or‘delay the creditors of the 
transferor shall be voideble at the option of any 
oretlitor so defeated or delayed.” : 
“:@ub-s. (2): of s. 53 provides: 
“Every transfer of immovable property made with- 
, gyt consideration with intent to defraud a subsequent 
transferee shall be voidable atthe option of such 
transferee” =~ i i 
` Frcm the very wording of these sub-sec- 
tions ‘it follows -that only a defeated or 
‘délayed creditor or a subsequent transferee 
had, the option to impeach the transfer. 
An auction-purcbaser, who is not’ the 
decree-holder himeelf, is not a creditor of 
the .judgment-debtor, and it cannot be 
said that the transfer was intended to delay 
or defeat him, since he stepped in after the 
-transfer by operation of law. Nor is he a 
Subsequent transferee within the meaning 
öf sub-s. (2). In Vasudeo Raghunath y. 
Janardhan Sadashiv (3), Shah, J. oteerved 
(p. 5124): 
> “But the defendant is an auction-parchaser ata 
Court sale, and not a transferee by any act of the 
origina’ owner. Having regard to the preamble as 
well ass, 5 of the Act, it seems to be clear that a 
ferdon; who steps in by operation of lawand not by 
any-act of the owner is not a subsequent transferee 
within the meaning of s. 53, “Ile is clearly not a person 
having an interest in the property within thè meaning 
of the section, which appearently refers to interest, 
which exists in fact at the time of the transfer objected 


ROVE NA 
<. This;was the interpretation of the section 
as it stood before 1929, but the view ex- 


> Spréased above isin no way affected by the 


a amendment of the section by the, Amend- 


me 


yn 


ing Act. of 1929. But in this case the 
‘defendant was a creditor of Fidaali and was 
holding .a. ‘decree against Lim, when he 


_ assigned his mortgagée rights to the plaint- 


v 
a 
2 
te 


iff. Ifthat assignment was intended to 

deféat or delay the ` defendant, he can 

‘chalienge.its validity, although he subse- 

.‘quently became an auction-purchaser of the 
: (8)39 B 507: 29 Ind. Cas. 497; AIR 1915 Bom 89; 

17BomL R 523. ee en Ege : 
*Page of 809 B.—[Hd.]] 
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game property. He cannot challenge it a8 
a “subsequent transferee" under sub-s. (2) 
of s 53, but can do so as a “creditor” under 
sub-s, (1), which says, in effect, that when- 
ever a creditor tor decree-holder) is delayed 
or defeated by the transfer of the property 
of his debtor (or judgment-debtor), the 
transfer is voidable at the option of such 
creditor (or decree-holder). If the defend- 
ant can prove that he was a creditor of 
Fidaali and that {he sssignment taken by 
the plaintiff froin Fidaali was intended “to 
delay or defeat him, then the assignment 
is voidable at his option, though he may 
subsequently become an auction-purchaser, 
A decree-holder does not lose bis right to 
the benefit ofs. 53, T. P. Act, by himeeif 
beccming an auction purchaser, and if the 
property purchased by him at the aucticn 
bad been transferred by the judgment- 
debtor with intent to delay or defeat him, 
the transfer is voidable at his option. It is 
true that if such a creditor institutes a suit 
to avoid such a transfer, Le must dora 
“on behalf of or for the benefit of all the 
creditors.” The reason of the rule is that 
the debtor should not be harassed by a 
multiplicity of suits by each and every 
creditor. But this does not mean that the 
creditor, even when he is defendant, must 
defend the suit on behalf of the whole 
body of creditcrs. He may plead e. 53 
T. P, Act, as a personal defence to the svi 
against him, and it is not necessary tha! 
he must filea representative suit to avoic 
the transfer. It was so held-by a Ful 
Bench of the Madras High. Court. in Rama: 
swami Chettiar v. Mallappa Reddiar (4 
before the section: was amended by th 
Amending Act of 1929. -Ido-not . thin] 
that the -addition of para. 4 tos. 53,eub 
s. (1), makes any difference, as it has ni 
application to a ereditcr who has to defen 
a suit fled against him by a plaintiff claim 
ing under-a transfer voidable under 6. ði 
It is therefore open to the defendant to resit 
the plaintiff’s claim onthe ground that ‘th 
assignment taken by him is voidable at hi 
option. f a 
If the plaintiff -was a transferee in goo 
faith and for consideration, the transfer ; 
not voidable even though it has resulte 
jin the delaying or defeating the _ othe 
creditors cf the transferor. At the date < 
the transfer the darkhastg of both the plain 
iff and the defendant were pending again! 
Fidaali. Nuralli had become an insolven 


(4) 43M 760; 59 Ind. Cas, 947, AI R 1920 Mi 
748; 89 M L J 350; (1920) M W N 573 38 MLT V 
13 L W 4754F B). - 
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Tt was, however, open to Fidaali to convey 
ig property to either of his creditors in 
preference to the other, although it was 
effected to avoid the execution of his décrse 
by the. latter. As observed by Sir Law- 
rence Jenkins in Mina Kumari Bibiv. 
-Bijoy Singh Dudhuria (5) (p. 671): 
. “A debtor, for all that is contained: in a. 53, T. P. 


Act, may pay his debts in any order he pleases, and 
prefer any creditor he chooses.” 


. ` Butin doing so he must not reserve any 
‘benefit’ for himself. The transfer of pro- 
‘perty to - one creditor for a price far in 
excess of the debt due to him and the reten- 
“tion of the excess amount for his own benefit 
“indicate an intent to defeat or delay the other 
“creditors; especially when he has no other 

. “property left. The circumstances under 
“which the plaintiff obtained the assignment 
“from Fidaali are significant. The plaintiff 
-fled his darkhast on April 27, 1929, and 
‘the defendant filed his darkhast on 
“June 13, 1929. On August 12, 1929, the 
“defendant made an application for the 
‘rateable distribution of the amount to be 
“realized in the plaintiffs darkhast, That 
“application was granted, and on September 
*10, 1928, the defendant's darkhast was 
‘kept pending, the realization of assets by 
“the sale-of Hidaali’s mortgagee rights in 
“the plaintiff's darkhast. The plaintiff must 
“have come to know this: and he quiétly 
¿got Fidaali’s mortgagee rights assigned: to 
‘him privately for Rs. 1,993, out of which 
“Re, 1,230 went towards the satisfaction of 
shis decree and Rs. 769 were paid in cash 
«to -Fidaali. Had these tactics not been 
- Tesorted - to, IRs. 1,999 would have been 
Yrateably divided between the plaintiff 
-and the defendant. By this fraudulent 
: transfer, Fidaali got Rs, 769 for his own 
-benefit, and the plaintiff got his decree fully 
rgatisied. The plaintiff cannot therefore be 
“regarded as a transferee in good faith, Had 
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mischievous device to benefit one creditor 
and the debtor at the expense of the other 
creditors, The assignment is, therefore, 
voidable at the option- of the defendant, 
and he is not bound by.it. The plaintiff's 
claim based on such an assignment must 
fail. 

Lastly, it is urged that the assignment 
should be upheld at least to the extent of 
Rs, 1,230. the amount which was actually 
due to the plaintiff. Under para. 1 of 
8. 53, sub-s. (1), tho transfer is voidable 
in toto if its intent is to defeat or delay, 
the transferor’s creditors; but para. 2, 
which is the same as para. 3 of the section 
as it stood before the amendment in 1929, 
provides: 

“Nothing in thie sub-section shall impair the 
rights of a transferee in good faith and for cone 
sideration.” 

As the plaintiff is held not to have taken 
the assignment in gocd faith, he cannot get 
the benefit of this paragraph. He relies 
upon the raling in Rajani Kumar Dass 
v. Gaur Kishore Shaha (6) but it does 
-not mean to lay down that a transferee 

“under a fraudulent document intended to 
deteat or delay creditors should have any 
‘lien for the amount actually due to him 
before the transfer, Scott; O. J., after con- 
` sidering the éffect of that case in Bhikabhat 
' Muljibhai ‚y. Panachand (7) held (p. 713*): 
<. “The. inferences deducible from the established 
| facts,ahow that both the transferor and the trans- 
feree had the intention of defeating or delaying 
_ the creditors of the transferor, and under thore 
circumstances it appears to us. that the document 
must, at the option of his person, defeated or 
. delayed be treated as void in toto, and nos merely 
. as yoid in so far as there is no consideration.” 


. Paragraphs 1 and 2 of s. 53, sub-s. (|) 
-are not capable of any other interpretation. 
When the transferee is a patty to the 
fraud, thére‘can be no equity in his favour. 
y held that the plaintiff is not a 


It being i 
. transferee in good-faith, the transfer. is 


ay 


“the only purpose of the plaintiff been to 
“recover his debt and the property purchased 
“by him was not worth substantially more 
?than’the amount of the debt, then the. 
° transaction could not be treated as fraudulent 
“though he knew that the defendant's claim 
~ would thereby be defeated. But here the 
“plaintiff .knowingly paid Rs. 769 to the 
t judgment-debtor .in cash, which otherwise 
“would have been available for the defen- 
-dant’s claim. This was not a case of a mere 
: preference of one creditor to another, but a. 


5) 44.0 662; 40 Ind, Oas, 24% A I R 1916P O` tya, O 
peu TATRIPLW 425 LW I; SMLI È Se a tanec tar 
: 425;21 O W N 585; SIM L T 344;15A LJ 382; 25, oe EE nd. Ons, 683; A | m 99; 
OBJ 508; 19 Bom L R43; (917) M W N 4,8 21 Bom _ - 
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. wholly'void since‘ the defendant, the defeate 
“ed ‘creditor, has challenged its validity, 
and the plaintiff is not entitled to any relief 
in this suit’ In view of this finding, it 
is not necessary to consider whether the 
“ defendant has acquired 4 valid title to 
the property by his suction-purchase, or 
whether the auction-purchase is vitiated 
by the want ‘of a valid and subsisting 
attachment of the property when the auction 
was held. It is argued that this is not 
strictly asuit in ejactment, bub'a suit under 
0. XXL r. 103, Civil: P. O., and if the 


t 
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defendant's sucticn-puichase be not legal 
and valid, ke had no right to dispossess the 
‘plaintiff. The 1eply to this is that the plain- 
„tiffs as the assignee of Fidaali's mortgagee 
‘rights, had no locus standi to obstruct 
the nuction-purchaser, since the assignment 
is held to be void. The order cf tke 
executing Oourt removing his obstruction 
was, therefore, proper and cannot be set 
aside in this suit. The appeal is, therefcre, 
dismissed with costs. — |, 


~ B Appeal dismissed. 
te eee 
ALLAHABAD HIGH COURT 
Second Appeal No. 609 of 13? 
April 19, 1939 
BasPal, J. 
BHUDEO PRASAD—PLatntirr— 
APPALLANT > 
i - versus ` 
SRI NATH AND OTAERS— DEFENDANTS— 
RESPONDENTS 


Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 58, 62, 66— Order under r, 62, effect of—Third 
parson attaching mortgaged property in execution of 

‘money decree—Applicatton ‘by mortgagee that‘ his 

' mortgage should be notified in sale proclamation— 
Court dismissing ‘application. holding that mortgage 
was discharged—Order, whether under r, 62—-Part 

. vf mortgaged rty put up for sale in’ execution 

- of money decree, by third person—Mortgagee’s ob- 

_ fection dismissed under r. 62—Order relates only to 
part put up for sale. 

If a mortgagee without possession chooses to 

_ prefer an objection under O, XXI, r. 58, on the 
strength of his alleged mortgage, and an adverse 
‘order is passed against him in the objection pro- 
ceeding, ‘such decision is conclusive against him un- 
less he brings a declaratory suit within one year, 
‘88 Ind. Ous 332 (1), 102 Ind. Oas. 792 (2) and 120 
Ind. Cas, 679 (3), relied on. ' 

. ‘A decree-holder who had obtained a money decree 
against a mortgagor attached thé mortgaged prop- 

„erty in ezecution. The moitgages’ applied to the 

Y executing Court stating that the attached property 

i Wwas-mortgaged to him and praying that atthe time 
of,the auction sale notification of his mortgage 

« should be made. Upon this application the mort- 
pagor alone led evidence and the Court dismissed 

“the application concluding thatthe mortgage had 
been discharged : 

_ Held, that the order passed by the execution Court 
amounted merely to refusal to notify the mortgage 
in the ee for sale, and was not an order 
under O, XXI, r. 6%, Civil P. O. and the mortgagee 
was not in any way debarred from contending in the 

‘ subsequent case that the mortgage had nut been 
paid up. 

Wheie in execution ofa money decree obtained 
against’ a mortgagor by a thud person, a -part of 
thetmortgaged property is put up for sale and the 
mortgagee applies under O, XXI, r. 68, Civil P. O., 
but his objection is dismissed under r.62 and the 
. third person purchaees the part of the mortgaged 
property, the order of the Court under r, 62 operates 
only in respect of that portion and thé third person 
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cannot take advantage ofthis order in respect of 
other part ofthe mortgaged property purchased b 
him privately subsequent to the passing of suv 
orders. 

S. A. from the decision of the Civil Judge, 
Mutira, dated January 7, 1937. 


Mr. S. B. L. Gaur, for the Appellant. 
Mr. N P. Asthana, for the Respondents, 


Judgməent.—This is an appeal by Bhu- 
deo Prasad, plaintiff. The facts may be 
stated in some detail. The suit by the 
-plaintiff was for the recovery of a sum of 
money on the basis of a mortgage executed 
by one Babu Lal. ‘The defendants to the 
suit were the brothers of Babu Lal and one 
Sri Nath who was a subsequent transferee 
of 2/3rda of the mortgaged property. The 
main Contesting defendant was Sri Nath 
and I am c.ncermed with his defence only. 
His defence was that by reason of an order 
passed by an executing Court on Jane 
nary 28,1931, the mortgagee was not entitled 
to proceed ageinst 2/3rds of the mortgaged 
property in possession of Sri Nath. It 
appears that 1/3rd of the mortgaged pro- 
perty was put up to sale in execution of a 
simple money decree and the property was 
attached by the Amin on April 13, 1930. 
On April 23, 1930, Bhudeo Prasad filed a 
certain petition in ‘connection with which 
an order was passed by the executing 
Court on January 28, 1931, and it is sai 
that this was an order passed by the execu~ 
ting Court under O XXI, r, 62, Oivil P. O., 
and es no suit was filed under O, XXI, 
r. 63, Oivil P. O., the order was conclusiva. 
Some time afterwards, the exact date is 
not known, Sri Nath purchased another 
1/3rd portion of the mortgaged property, 
and his contention is that the order of the 
executing Court dated January 28, 1931, 
affects not only 1/3rd portion of the morte 
gaged property purchased by him at auction 
but affects the subsequent 1/3rd portion of 
the mortgaged property purehased by 
Sri Nath by private treaty. The trial 
Court held in favour of Sri Nath's defence 
Bo far as 1/3rd portion of the property pur 
chased at auction was concerned but 
repelled his defer.ce so far as !/3rd of the 
property purchased by private treaty was 
concerned. The lower Appellate Oourt 
has upheld the defence of Sri Nath both as 
regards 1/3rd portion purchased at public 
auction and s/srd porvion purchased by 
private sale, and hence there is this appeal 
by tLe plaintiff Bhudeo Prasad before me, 
and itis contended that the Oourts below 
are wrung and neither the 1/3rd purchased 
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at suction: nor the 1/3rd- purchased at 
private sale by Sri Nath can: be saved. 
from the operation of the mortgage. I have 
already hinted briefly in an earlier portion 
of my judgment all the circumstances 
under which the plaintiff. filed an appli- 
Cation on April 23, 1930, and the :Oourt 
passed an order on January 28, 1931. When 
the 1/3rd portion of the mortgaged. property 
was attached in execution of the simple 
* money decrees. Bhudeo Prasad filed an 
application on April-23, 1930, which might 
be quoted ex intenso.. The application is to 
the following effect : : 7 
“In the abovenamed suit the decree-holder has 
attached and put up for sale property mentioned 
below but that property is mortgaged with the 
petitioner by means of a mortgage without possession 
dated June 1, 1923, executed by Babu Lal for 
Rs 2,000 with interest at the rate of Re. 1-8-0 per 
cent. per mensem. Therefore it ia prayed that at 
the time of auction notification of the mortgage might 
be made” oles i 
~ Tne’ lower Appellate Court mentions the 
various steps -that were taken by the exe- 
cuting Oourt in connection with the proe 
clamation for sale. Separate notices were 
issued under O. XXI, r, 66, Civil P. O., to 
the judgment-debtor and to the decree 
holder and sepera‘e notices were issued in 
connection with this application made by 
the mortgagee Bhudeo Prasad. Some evie 
dence was taken presumbly because it was 
-pleaded by the judgment-debtor that the 
mortgage had been paid up. The evidence, 
as far as I can gather, was on behalf of.the 
mortgagor alone and not on behalf of the 
mortgagee aud the executing Oourt passed 
the following order on January 28, 1931: 
“The objector alleges that the property sought to 
be sold is subject to his mortgage, The house was 
mrchased by Babu Lal, brother of judgment-debtor, 
or Ra, 1,400 on August 29, 1991. He borrowed 
Rs. 2,000 onthe security of this house by mortgage 
deed dated June 16, 1923. He borrowed this money 
for the purpose ofthekah business as it is clear from 
the mortgage deed itself, Babu Lal started thekah 
business. He took Shiam Lal as his partner. The 
pee rokar book hag entry of payment of 
- Re. 1,000 on August 29, 1923, and of Rs. 950 on Jan- 
uary 9, 1929, The entries were made by the munim 
at the instance of Babu Lal. The money being 
. borrowed for thekah business, out of the thekah 
“income, the debt was discharged, ` Babu Lal is dead. 
"I seo no reason to doubt the genuineness of the 
entries. Rupees 950 being paid within 7 months of the 
execution of the mortgage desd, the remaining Rs. 50 
and interest must have (been id. The deed 
appears to be discharged andso Í dismiss the appli- 
cation.” 

It is said that this was an order passed 
under O. XXI, r. 62, Civil P.O., and there- 
fore Bhudeo Prasad, against whom the 
‘order was made, should have instituted a 
suit to establish the right which he claimed 

` to thé property in dispute, but as he did 
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not file any such .suit within a year of the, 
order, the order was- conclusive and it is- 
not open to Bhudeo Prasad to say that the 
mortgage had not: been discharged. Ag is, 
clear, the. order of the executing Oourt dated, 
January 24, 1931, winds up by saying: ,, “The 
deed appears to be discharged. and so J 
dismiss the application”.- When this case 
was before me-on..a former occasion, on 
December 22, 1938, I remitted an isque, fẹ 
the Court below. ‘The issue was,, ‘Hag, the 
mortgage in puit been paid up,’ and. the 
finding returned .by the Oourt below ‘is 
that the evidence on the record falls short 
of:proving that the mortgage in suit has 
been paid up. No objections bhava been 
taken to this finding by either of the,:Dar- 
ties and the finding of the lower Appellate 
‘Court must be accepted for what itis worth. 
The position therefore ` is. that- thera is a 
finding of a competent Court obtained on 
the regular side to the effect that the morte 
gage deed in suit has not been paid up, 
and there is the contradictory finding of an 
execution Court in a summary proceeding 
that the mortgage in suit has been dis- 
charged, and I have in this second appeal 
either to reconcile these two findings, if such 
a thing is possible, or to give effect to that 
finding which predominates as a matter of 
law. lI[tiscontended by the plaintiff appel- 
lant that the earlier finding of the learned 
Munsif sitting’ as an execution Oourt on 
January 28, 1931, isof no avail inasmuch, ps 
that finding was arrived at in connection 
with the drawing up of the sale proclama- 
tion, whereas on behalf of the defendante 
respondent Sri Nath it is said that the 
finding was given under O. XXI, r. 62, Civil 
P.O. The real question for determination 
in a matter like this is whether the petition 
of April 23, 1930, by Bhudeo Prasad was a 
petition of objection or claim under O. XXI, 
r. 58, Civil P. O. or a petition for the pur- 
poses of notification under O. XXI, 7.66, 


Oivil P. O., so that the Oourt might specify 


fairly and accurately the, incumbrances to 
which the property sought to be gold was 
liable. Reliance was placed by the learned 
Counsel for the parties on several authorities 
to which reference has been made in the 
judgment of the lower Appellate Court. I 
have considered every one of thess cages 


gave the Oudh cases, and I think that 


except the cases in Mohit Narain Jha v, 
Thakan Jha (1), Dəbi Das v. Rup Chand (2) 


(1) AIR 1925 Pat. 500; 88 Ind. Ous. 338; 4 Pat, 
731;.6 P L T 843 (8 B). É < 

(3) 25 A L-J 609; 108 Indi Oas. 1908; A1 R 1937 
All, 593; 49:A 903. 
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and Niwal Kishore v. Khiali “Ram (8), 
the others have.not a material bearing.. 

There can be no doubt that under O. XXI, 
x. 66, Oivil P. O, the Court has got to 
draw afair and accorate proclamation of 
sale and has got to specify:the various pare 
ticulars required to be so specified under 
that rule and in that connection has got to 
issue notices to.the decree-holder and to 
{he judgment-debtcr and has also, for the 
purposes of ascertaining the matters. to -be 
‘specified in the proclamation, the power to 
summon ary person whom it thinks necese 
Bary to summon and to examine him in rese 
‘pect to the matters to be entered in the 
‘sale. proclamation and can aleo require such 
“a stranger to produee apy d-cument in hia 
tpossession or power.’ The notices are not 
‘necessarily limited tothe judgmentedebtor 
“and to the decree-holder. 


“sources a list cf the existing encumbrances 


: and the petition of April 23, 1930, might well y 


tbe regarded as cne of such sources. At the 
„eame time tbere can be no doubt, as was 
held in the Lahore case, that 

“if al person chooses to take advantage of a sum- 
, Mary procedure, he must suffer its disadvantage as 


F 


well as enjoy ite benefit, and therefore if a mort- . 


: Bagee without possession chooses to prefer an-objec- 
1 tion under O XXI, r. 58, on the strength of his 


~ alleged mortg and an adverse order is passed 
| against him ta the objection proceeding,” such 


decision is conclusive against him unless he brings 


` a declaratory suit within one year,” 

' but as was held there, the real question is 
what isthe nature ofthe petition filed by 

“the mortgagee. In the Lahore case the 
sea is ee had said that the property was 

not lia 

tion of-the decree in question unless the 
mortgage money due to the objector was 


: preserved. A somewhat similar decision was , 


` Obtained in Debi Das v. Rup Chand (2), but 
it. ia of some importance to note that the 


~ application by the mortgagee was not before : 


< the Court and their Lordships to « certain 
- extent speculated about the nature of the 


` application. I havé not the slightest doubt: 


that if a morlgagee fileé a petition of objec- 
-~ tion or claim, then an order adverse to the 
mortgagee given by the Oourt will be con- 


within a year, but did the mortgagee in 

` the present case file any claim or 

- did he ever, say that he had an objection to 
the attachment and sale of the property 

; and did he ever say that the property 

. Should. be sold subject. to the mortgage or 


(D Av T R1939 “Lah, 865; 130 Ind. Cas. 679: 11 
a A BPL R153; LELI 468; Ind, Rul, ‘doso 
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It isthe duty of ` 
"the! Court to obtain from all available : 


le to attachment and sale in execus . 


clusive unlecs the mortgagee brings a suit: 


Petition ;. 
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charge of the petitioner. Tomy mind all: 
that he did was to give an information to- 
the Oourt about an encumbrance and prayed- 
that tho- same be notified. As far as I can: 
see, he did not adduce any evidence and it 
was only the judgment-debtor who con- 
tended that the mortgage was paid up and 
in that, connection, it was he who produced 
gome evidence and the 


charged. The plaintiff therefore is entitled 
to have his claim decreed. I might further 
add that if I had been against the-mort- 
gagee as to the interpretation of the appli- 
cation-dated April 23, 1930, and the order 
dated January-28, 1931, [ would have held that 
the order operated only in respect to 1/3rd 
portion of the morigaged property. 
Order XXT, r.: 63, Civil P. O., spaaks of the 
claim to the property in dispute and . gays 
to that extent the order shall be conclusive, 
“There is no question of res judicata in ‘a 
matter like this and the lower Appellate 
Oonrt, to my mind, is in error when it says 
that tothat Sri Nath purchased the property 
at private sale after he had obtained-an ordér 
to the effect that the mortgage Lad been 
discharged. That order related only- to 
1/3rd ` portion of the property and that order 
could not be taken‘ advantage of by ‘Gri 
Nath in connection with the purchase ofthe 
property ata private sale. As I said ‘be 
fore, we do not know even the date of the pris 
vate sale and it may well be that that private 
sale . was held before the expiry of a ‘year 
from after the order of January 24, 1931; .] 
however do not base my decision on ‘any 
consideration as to the time when the pro 
perty was purchased, but on the genera! 
ground that the order, if it had been oftany 
avail, could be taken advantage of only. ir 
connection with 1/3rd portion of the mort 
gaged property. For the reasons give above 

allow this appeal, set aside the decrees 0, 
tLe Courts below and decree the plaintiff’: 
suit against all the defendants and agains 


: the entire property with costa in all Court. 
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The decree will be drawn up under 
ʻO. XXXIV, r. 4, Civil Pb. O. giving six 
months’ time to the defendants to pay up the 
:mortgage money. Leave to file an appeal 
“by way of Letters Patent is allowed. 


D Appeal allowed. 
wut .RANGOON HIGH COURT 
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X versus 
AGA M. SHEERAZER—Rasponpant 
Civil Procedure Oode (Act V of 1908), O. IX, 
r. 18, O. V, r. 20 (3)—“ Prevented by any sufficient 
cause from appearing " inO. IX,r. 13, meaning of 
—" Bfectual ” in O.V, r. 20 (D, meaning of— 
Limitation Act (IX of 1908), Sch. T, Art. 
“Dus service of summons” in Art. 164 and O. IX, 
v.18, Oivil Procedure Code (Act V of 1908) mean- 


ge 
4 6 words “ prevented by any sufficient cause 
from appearing” in ©. IX, r. 18, Oivi P. O., 
Glearly mean causes other than’ lack of knowledge 
of the proceedings. [p. 868, col. 1.1 Hi 
' The word “ effectual” in'O. V, r. 20, sub-r. (2) 
.does not mean due service. The order for sub- 
stituted service is made ex parte, and obviously it 
should be open to the defendant when he appears 
“to-show that the method -employed was not calcu- 
‘lated-to effect the purpose which the Oourt had in 
‘view, namely informing the defendant of the in- 
stitution of the suit, rule that substituted 
‘servics ig to be taken as effectual as personal 
‘service only means that the Court hearing the case 
-may- proceed with the suit as if the summons had 
-b personally served on the defendant. The 
basis of the order on which the Gourt orders sub- 
‘stituted service to issue is either that the defend- 
‘ant is either deliberately keeping out of the way to 
“avoid process or that it cannot be served in the 
„ordin way, perhaps through no fault of his own. 
dn the latter case, the defendant may always show 
.that the proceedings could not Have come to his 
knowledge, In the former oase- the order of the 
“Oourt is only relevant to the question whether the 
defendant waa in a position to have knowledge of 
the proceedings, for obviously-if a defendant keeps 
out of the way to avoid service of process on him 
either on account of the suit in question or of other 
suits that have been or may be filed against him, 
he,cannot afterwards be heard to argue that he 
had no knowledge of the proceedings as he has 
“deliberately put himself in a position where he can 
“have no such knowledge. 186 Ind. Oas. 609 (1)and 
-134 Ind. Oas. 1202 (2), relied on. [p 866, col. 9.) 
: In Art, 164, Lim. Act, and O. IX, r. 13, Civil 
.P. O., “due service of summons" means not only 
that the summons was served in proper form 8o- 
cording to the directions laid down in the Code 
but also that the summons was served under 
circumstances which enabled the Court to be satis- 
fied that the defendant had knowledge of the decree 
a him, except of course in the case where the 
defendant had purposely 
“to -have such knowledge: 


. 


ut it out of his power, 
ia a 
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Mr. Kalyanwalia, tor. the Appellant, .. : 
Mir. Aiyangar, for the Respondent, . é ee 
Mosely, J.—The appellant K.K, N.K. 


A. R. Chettyar Firm of Hlawga by. ite 
agent. Kanappa Obéettyar applied. under 


0. IX, r. 13, Civil P. 0,,, for setting aside 


an ex .parte decree passed against. it.in 
Civil Regular Suit No. 29 of 1931 ofthe 
District Court of Insein, The learned Dige 
trict. Judge dismissed the application holde 


“ing. that the applicants had been. duly 


IN 


served once by a summons which was Te- 
fused by their clerk and posted on their 
place of business, and, secondly, by gubstis 
tuted service. In appeal it is now. cone 
tended that these findings were wrong, 
and that the appellants were never properly 
served, and it is also argued that in‘any 
case they were unaware ‘of the summonses 
and. the proceedings ‘in the suit.  Théir 
case in.the trial Court was that the sam- 
monses- and subsequent notices ïn: the 
case were kept from their knowledge iby 
fraud or, if not, by irregularities or çare- 
lessness in the service of them. The. guit 
in question was one instituted by : the 
present respondent Aga M. Shesrazee for 
an equitable mortgage decree. “The prop- 
erty in that suit was yery large and..the 
property now in question is some 130 acres. 
There were. nine defendants in that suit. 
The facts there were briefly that the lands 


“in question originally belonged to one Ko 


Myo and his wife who mortgaged them 
N 1921 to the appellants, the K. K. N. X. 
A. R. Firm. In 1922 Po Mya sold the ae 
to O. A, P. O. T. Shanmugam Ohettyar.’. In 
1923 Shanmugam Ohettyar mortgaged them 
by an equitable mortgage to Sheerazge. 


“In 1924 the K. K. N. K. A. R. Firm obtained 
¿a mortgage 


decree against ‘Po; Mya;and 
Shanmugam Ohettyar and the, Firm bought 
the lands in execution. . Then, in 1931 
Sheerazee brought this mortgage sult 
against Shanmugam Onettyar and. eight 
other defendants, one of whom was the 
appellant firm and another was the. Boe 
called K. K. N. K, A. P. V.verappa Chettyar. 
Veerappa Ohettyar died in ‘1935 and the 
suit was continued agaiast his son -òf ‘the 
same name Veerappa alias Somasundaram 
Ohettyar, 90 7 N I Tf 

A dèorée Was. passed agêinst “àll. “nine 
defendants, ..ex° parte against 'Veerappa 
Ohettyar’ and the appellant ‘firm. = There is 
evidence in the present" qase which has 
not been rebutted ‘or’ even denied that 
there never: was-stich A firmas the E3 E 
N. K. A, P. and Veerapps appears to’Rave 
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been impleaded by mistake merely because 
he was .a previous agent of the appellant 
K.K. N. K. A. R Firm The appellant 
firm was sued in that suit as subsequent 
transferees of the property, It ia said now, 
and it is not denied, that they never were 
such subsequent transfeers of the property 
but merely prior encumbrancers On referr- 
ing to the case I find that there was no issue 

‘on the point whether they were subsequent 
tvansferess. That perbaps is natural as the 
case was decided ex parte against them; 
but there was no evidence on the subject 
and no reference to it, much less any find- 
ing on the point in the judgment All that 

“there is in the case is a pleading in the 
plaint that théy were subsequent trans- 
ferees’ and the decree was one against 
them as well as the other-defendants: No 
attempt was evidently: made to execute it 
as against them. Itis perhaps doubtful 
whether anything is res judicata against 

-the present appellants: Even had they 
been'proved to have been subsequent 
‘transferees, there would have been no mer- 
ger of their interest in the property as 
prior mortgagees: s. 101, T. P, Act, as 
altered in 1929. Butthey have chosen to 
file the present suit if only by way of 

’ greater caution, and the matter must now 
be decided. | 

> The appellants also filed another appli- 
cation under O, XXI, r. 90, to have the 

- gale of certain ‘land set aside on the 
ground that they had no notice cf the 
terms -of the proclamation and that the 
‘proclamation itself did not discloge the 
previous encumbrance, which was a regis- 
‘tered mortgage, of which Sheerazee must 
- have had constructive notice. But this ap- 
plication which was rejected .by the trial 
Oourt in another part of its order whichis 
also‘ appealed against need not now be 
considered in view of the orders which I 
propcse to pass on the application to set 
aside the ex parte decree in' that suit, 
Thedefendant-respondent sought to prove 
certain notices issued to the appellants 

- in execution to rebut the allegation that 

- they did not know of the sale; but these 
notices, it is now argued, are relevant here 

- to show the appellants’ knowledge of the 
proceedings. The trial Court in the shorter 
portion of its judgment which relates to the 
question :f setting aside the ex parte 
‘decreemerely found that two summonses 
‘were served : one, as has been said, refused 

by a clerk and posted and the other “by 

‘substituted service. The first of these two 
bummonges was not accepted as duly served 
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by the learned Judgə who was trying tke 
suit in Question. The present Judge mere 
Jy remarked that the summons. fulfilled 
all the details required by O. V, Ta" 17, 
He did not siy that he believed the oral 
evidence given to prove proper service. This 
was a summonsof May 23. 1933, the en- 
dorsement on which was signed by the 
procesas-server Mya Myun on May 25. It 
reads as follows: 

“I not knowing the defendant personally was, 
accompanied by Maung Htike (plaintiffs clerk) 
to Hlawga Village. He pointed out (the house), 
Karuppan Ohetty was not found. His agent 
Koorandon Ohetty also was not found. The sum- 
mons was tendered but the saidclerk -did not 
take it. So thesummona was posted onthe house.” 


It should be explained here that 


throughout the original suit the appellant 


firm was sued by its agent Karuppan 
Oheityar. It isin the evidence for the de- 
fendants and it has not been denied that 
Karuppan was the agent from 1926 to 1929. 
After that the principal took charge, Then 
in 1931 Kaneppa became the agent. The 
summonses, however, in the suit and the 
subsequent notices after the decree were 
issued throughoutto the appellant firm 
bs i's, agent Koorandan Chettyar. It is 
said by the appellants, and not denied, that 
there never was such an agent of the firm 
as Koorandan Chettyar. So in the original 
suit in question we have ove non-existent 
firm of K. K. N.K. A. P. sued and another 
the K. K. N. K. A. R. firm sued by its agent 
who had left long ago and then summonsés 
issued throughout on a non-existent 
Koorandan Okettyar. These circumstances, 
which have been ignored by the trial Court 


„are, in my opinion, extremely important to 


decide the question whether the appel- 
lant firm waa ever properly served or 
ever had any knowledge of the proceedings. 
It may be addedalso that a decree was 
passed against the appellant firm as sube 
sequent transferees of the property when 
there ia no doubt that they were merely 
prior encumbrancers who had bought in 
the property prior tothesuit. Bo we have 
a decree against the summonses issued 
to non-existent persons on pleas unfounded 
on any facts. -Maung Mya Nyun (D. W. 
No, 2) was examined in “May 1938 and 
could only speak to what happened from 
his report of 1938, five years before. There 
is a curious airof unreality in the prc- 
ceedings, for the house or place of business 
of the Ohettyar or its locality and surround- 
ings are never described by  either‘side. 
I do not know how many Chettyars there 
are in Hlawga, but the evidence discloses 
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that Veerappa’s place cf business: is next 
door but.one to the K. K. N. K.A. R.. firm. 
So there were 
Hlawga. Thereis no indication who the 
clerk in question was in the endorsement. 
He may not have been the appellants’ clerk 
at all; and-itis significant that the report 
Bays that-Koorandan was not found. It 
would be thought that any enquiry would 
have revealed that there was no such 
person, Maung Htike (D. W. No, 1) in 
bis evidence dces not add anythir 
Mya Nyun’s evidence on the point. I have 
no doubt that “thé previous Judge was 
justified in saying that: the summons was 
not properly served. 


The Judge also disbussed the ` summons 
by way of substituted service and held 
tbat service was effected on the appel- 
lants. Application for issue of substi- 


tuted service was made on an affidavit 


filed by Maung Htike, p. 101 of suit No. 29. 
(I note that the ‘references to this and 
some other summonses in the judgment 
of the lower Oourt were wrong). This 
affidavit dces not say the K. K. N. K.A, R. 
firm were avoiding service of summons, 
but merely that three summonses had been 
issued on the appellant firm and on the 
K. K. N. K.A. P, firm that the clerks had 
refused the summonses which were posted 
and that summonses could not be served 
in the ordinary way. So substituted service 
was allowed to be issued not merely on 


-the K. K. N. K. A. R. firm but also on the 
.K. K. N. K.A. P. non-existent firm. The 


Burmmons to the K. K. N. K. A. P. Veerappa 
DUE, P. 79 of Part 1 of the process file 
to which Mya Nyun refers in his evidence 
bears an endorsement of May 2, to the 
efiect that “Karuppan” Chettyar was not 
found. The summons to Veerappa Chettyar 
which was reported to have been refused 
by bis clerk is the one referred to by 
Mya Nyun on p. 90 of the process file, 
part 1. As tothe summons by substituted 
service, this is to be found on p. 102 (h) 
in the main proceeding of suit No. 29. 
The process- server here was Maung Pyant 


(D. W. No. 4). The report says: 

On June 28, 1933 at about 3 r. M. I” went to 
Hlawga. I do not-know personally, The plaintiff 
did not accompany (me) to point out, made 


enquiry and looked for and posted the summons 
by way of sobstituted service on the house where 
Foorandan Ohettyar had lived before.” 


There was a pencil endorsement in the 
corner of. the headman's name. This 
merely appears to mean that the headman 
youched for the procegseserver having 
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come to the village: It will be-noti¢ed- 
that the houée on which the summons, was 
posted was one where the non-existent: 
Che!tyar Koorandan ‘had ‘ lived before. 

Maung Pyant saya in his evidence that he 
went to the headman’s house and the head- 
man’s “people,” (not the headman himself as 
is said in the judgment of the lower Court) 
told him to go and enquire at the place 

itself. The Judge thought this meant that 

he must have been informed where he was. 

I think the contrary, —that he could not 
get any information. All these summonses 
were issued in the name or initials of the 
K. K. N. K. A. R. firm, but it is admitted 
at the Bar that Burmans commonly know 
of Ohettyars by the agent's name only. 

This process:server professed firat to ree 
member from five years before that he did 

not see some servants on the premises. 

then he denied it and then he repeated it. 
He said that he asked where the agent had 
gone to and was told that he had gone to 
India. This looks ag if he did not ask in 
the house itself and received some Vague 
information about the former agent Karup- 
pan having gone to India. The processe 
server did not make any effort to go back 
to see if he could serve the summons again, 
He says he was told that the clerk had 
gone to the jungle. The headman is not a 
witness. 


The present application to set aside the 
ex parte decree was Made on January 21, 


‘1938, and the appellant says that he had 


notice of the proceedings against him only 
on January 8, 193%, when he found that 
his tenants were being asked by the 
respondent Sheerazee to pay the rent to 
him, Under Art. 164, Lim. Act, the 
limitation for an application by the defend- 
ant for an order to set aside a decree 
passed ex parte is 30 days from the date 
of the decree or, where the summons was 
not duly served, when the applicant has 
knowledge of the decree. The meaning of 
this Article waa discussed in Ram Bharose 
v. Ganga Singh (1) by a Full Bench and in 
Gyanammal v. Abdul Hussein Sahib (2) 
by a Bench of Judges. The question be- 
fore those Courts was whether summons 
by substituted service effected in proper 
form was necessarily due service for the 
purpose of Art. 164, Lim. Act. Order V, 


(1) 54 A 154: 136 Ind. Oas. 609; A IR1931 All 
E a ALJ 1049; Ind. Rul. (1933) All, 225 


ye) ; 184 Ind. Gas. 1:02; A I R 1981 
M ak D J 920: 34 L W400; (A931) M W 
N 1069; Tad. Ral. a933) Mad..18. 
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r. 20, suberr, (1) and (2), read as follows: 

a) Where the Court is satisfied that there is 
reason to believe that the defendant is keeping.out 
of the way for purpose of avoiding service, or that 
for any other reason the summons cannot be 
served in-the ordinary way, the Court shall order 
the summons to be served by affixing a copy thereof 
in some conspicuous place in the Court-house, -and 
also upon some conspicuous part of the house (if 
any) in Which the defendant is known to have 
läst: resided or carried on business or personally 
worked for gain, or in sach other manner as “the 
Oourt thinks fit. 

(3) Service substituted . By oF 
shall be as effectual as fit had 
‘defendant personally. n 


` Order, IX, T. 13 says: 
3 -Dn any case in which a decree is passed ex parts 

kant a defendant, he may apply to the Court by 
ki ich’the decree was passed for an order to set it 
aside; and if he satisfies the Court that the sum- 
mons ‘was not duly served, or that he was pre- 
vented by any sufficient cause from appearing 
when the suit was called on for hearing, o Court 
shall make an order setting aside the decree... 


#“The words “prevented by any sufficient 
cause from appearing” here clearly mean 
‘causes other than lack of knowledge of the 
proceedings, so that this rule is in the same 
terms ag Art. 164. I would respectfully 
-agreé with the conclusions arrived at in 
those two rulings. The object of i issuing a 
summons is to inform the party against 
‘whom a suit is being instituted of the fact 
that there ia a suit against him andif he 
s2 chooses he may contest. The order for 
substituted service is made ex parte, and 
‘obviously it should be open to the defen- 
‘dant when he appears to show that the 
method employed was not calculated to 
effect the purpose which the Oourt had 
in view, namely informing the defendant 
of the institution of the suit. The rale 
that substituted service is to be taken , as 
effectual as personal service only means 
that the:Oourt hearing the case may pr» 
‘ceed ‘with the suit as if the summons had 
been personally served on the defendant. 
Where the summons has issued against 
the defendant personally and it has been 
Teported that: personal service has been 
effected, the defendant may always come 
forward to show that that has not been the 
Case.. Summons by way ‘of substituted 
‘Service i is obviously the least satisfactory of 
all methcds of service only to be used by 
‘the Court as a last resort when other means 
are unavailable, and the defendant should 
ibe given an opportunity of contesting that 
the summons has been served in a way 
‘which did notin effect bring the proceedings 
“to, his notice. The basis of the order on 
whioh the Oourt ordered substituted gervice 
to issue is either that. the defendant is either 


order of the Oourt 
been made on the 
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deliberately keeping out of the “way to-avoid 
process or that it cannot be served’ in the 
_ordinary way, perhaps through: no fault of 
“his own, In the latter case, the defendant 
may always show that the - proceedings 
could not have come tohis knowledge. In 
the former case the order of the Court is 
only relevant tothe question whether the 
defendant was ina position to have knows 
ledge of the proceedings, for obviously if 
defendant keeps outof the way to Ks 
service of process on him either on account 
of the suit in question or of. other suits 
that have been or may be filed against him, 
he cannot afterwards be heard to argue that 
he had no knowledge of the proceedings as 
he hus deliberately put himselfin a position’ 
where he can have no such knowledge, In 
Gyanammal v. Abdul Hussein Sahib (2) 
at p. 231* Reilly, J. draws attention to the 
judgment of Srinivasa Ayyangar, J. 
Vitta Venkatachalam v. Sirapuram bubbiah 
(3). In the words of Reilly, J 

“There Srinivasa Ayyangar, J. suggested with 
great force, I think, that the provision that, when 

summons is not duly served,- the period rung 

from the date when the applicant had knowledge 
of the decree implies that due servics within “tho 


meaning of that Article is service which brings the 
‘claim to the knowledge of the defendant." 
What ‘Srinivasa Ayyangar, J. said was 
thia: f 
“I do not for my part believe that the Legis- 
lature e intended in enacting col. 3of Art. 164 
to.confine the scope of the section only to cases 
where ths actual service directed by the Oourt is 
shown not to have been effected at all in that 
manner. We may also have regard to what ‘is 


obviously the object of the Legislature in provid- 


ing that in cases where the summons js ‘not duly 


. served, the time begins to run from the date on 


which the applicant has knowledge of the deorés, 
The implication seems to be clear that in cases 
where [the summons is duly served, the presu 
tion may well be that he has knowledge of 
deores, or at any rate if he does not get knowled igo 
of the decree, it was ascribable only to some fa 
on his part or on the partof those near about him 
-who ought to have known better.” 


I would respectfully agree that the word 
“effectual” in O. V, r. 20, sub-r. (2) does 
not mean due service, and tbat it has the 
meaning given to it by the learned Judges 
jn these rulings. 1 would also agree that in 
Art 164, Lim. Act, and O. IX, r. 13, 
“due service of summons” means not only 
that the summons was served in proper 


form according to the directions laid down 
in the Code but also - that the summons 
was served under circumstances which 
enabled the Court to be satisfied that the 
‘defendant had knowledge of the decree 
: wae ML J 448; 108 Ind. Oas: 883; AIR 1928 
«Mad, 655, 2 5 oR 





"he 
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against him; exeept of: course in ‘the “case 
where ‘thé defendant, had purposely put it 
‘out of his power’ to have such knowledge. 
On -the “evidence inthis case, however, Ido 
not’-think it could possibly. be held ‘that 
either’ of- these summonses were setved in 
due form, that is to say, that one was 
yefuse] by the appellant firm's clerk and 
then posted, or’ that the’ other was posted 
a ne ppellant firm’s house.’ 
maing-to consider whetaér it canbe 
pa Aa ad inferred from the other sume 
-monses and notices `proved in this applica- 
tion that the defendant had knowledge of 
‘thd deorée, and that therefsre the present 
‘application is time-barred.» Mr. -Aiyangar 
ifor the respondent has invited the Oourt 
“to: refer also tó still'other summonses. and 
‘ndtices' filed in the proceedings. Not.only 
are there no translations of these on the 
crecord ‘but: the orlginals'even have not 
been - put in. evidence and I consider 
that. for the purposes of this case that they 
could not- be put-in evidence by the oral 
: testimony of the process-servers who made 
‘the ;,reporis and affidavits who could’ be 
| subjected to cross: examination by the other 
i side. A notice to’ contest an’: ‘application . 
for a final decree (p. 5o0f the Process . File, 
‘Part IL), was ‘issued to K.K. N, K.A. R. 
Ohettyar on April 11, 1935... The . report 
= ON> -this was ` made - hy Maung Pein : 
AD. W. No. 3) and -reads as: ‘follows: “On 
re April: 27; 1935, at-11"s.-m: the within named 
r Ohetty’ a agent ‘Mutu ‘signed and took (the 
~ notice).” This bears at the bottom the 
English initials "K. K. N, K.A. R.” fol- 
-lowed by the Tamil equivalents of these 
1 initials, That is not an ordinary ‘method 
of. signature. The plaintiff had teatified 
that his firm never had an agent or clerk 
called Mutu and ‘this evidence is un- 
~ tehufted. The notice so far from’ proving 
«, the respondent's case goes to throw extreme 
»:doubt:.on. whether ihig notice was ever 
aa ts atal. |” 

The next notice i is p. 116 of the Process 
~- “Fila, Part II. It is also proved by Maung 
` Pein. This isa notice tobothK. K. N. 

‘K. A.P, Veerappa Ohettyar and K. K. N. 
xK. A. R. Karuppan Ohettyar by his agent 
;Koorandan re amendment of the prelimi- 
-a nary decree. The endorsement does not 
. State that any effort was made to tender 
service or that service was refused, but 
: merely that copiea were posted on the 


< house of the defendants—and of course it’ 


must be. admitted that the K. K. N. K. 
: A, P. firm had no house and did not exist, ‘ 
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the Prodesa File. This is a notice re: sale 
of the mortgaged properties to the appel- 
lant firm, dated December 3, 1936. The 
‘endorsement of December 12, savs: 

: “On Detember 6, 1935, at about 7 o'clock” I 
without knowing the defendant personally and 
without being ‘accompanied by the - plaintiff - to 
‘point out, went to tender (the notica)—the headman 
‘pointing out (the place). The within named Ohetty 
was not found. His clerk was found, I tendered 
the notice.. He ‘refused to sign. So the notice was 
posted... 


This. again ig asummons to the appel 
‘lants by their agent Koorandan and the 
headman: has merely signed in the. corner 
nd has not given any evidence, - The 
procese-server Maung Sein said in crosse 
examination that there was no one at the 
‘address before he recollected himself and 
‘added that there was a clerk, Then he 
‘said that this clerk said that the Ohettyar 
‘and his agent had gone to India; but 
‘there was nothing . about that in the 
“‘yaport . I, do not think it can be. held 
on this that the. process-services went to 
the right place or effected service. Then 
there is another notice in . duplicate to 
K. K. N. K. A. P. ad K. K: N. K. A. R. 
Ohettyars, p. 179, Part Il of the Process 
` File, dated March 13, 1937, notice against 
‘gale’ of the, mortgaged properties. The 
„endorsement says: 

“I not knowing the defendants personally was 
accompanied by the plaintiffs clerk Po Htike who 
pointed ot out the defendant. Veerappa died about a 
syear ago.. The: notice was ted : on the house 
where he had lived before. he remaining defend- 


‘ant Karuppan Ohetty's clerk was found. The notice 
was tendered, re and 


: The’ attesting witness to this Po Kyaw, 
has not beencalled. Thus, Maung Pein 
says about - Veerappa’s successors, ‘and 
Karuppan of course had gone to Tadia 
long before while this notice was again 
‘issued to,the agent Koorandan. For. the 
applicant Kianappa Ohettyar, two of his 
clerks, Elan Kannu (P.. W. No, 2) and 
Katappan (P. W. No. 3) said that no 
notices or summonses had been received 
by-them. Kanappa said ‘that since 1931 
he stayed sometimes at Hlawga and some- 
times at Rangoon but afterwards left a 
clerk suthorized to, receive summonses. 
The clerks on the othér hand said that 
the agent -: Kanappa never spent the 
night out’ of Hlawga. In the original suit 
it would seem that another address of the 
appellant'firm was given as Mogul Street, 
but it is proved in this application that 
they had no’ such address or place of basi- 
ness.’ -I do not ‘think it was ‘proved “that 
any of these notices or summonsés’ was 


“The next notice is p, 151 of; Part Il_of..tendered’to. or refused. by -the appellant 
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firm or posted on their house or place of 
business. .There is something suspicious 
about the serving of the summonses or 
notices. What is perhaps the most im- 
portant featurein the case is this, that 
the appellant firm had no possible reagon 
whatever to avoid service of summonses on 
them. They hada perfectly good answer 
to the suit and had merely to say that 
they were not subsequent transferees but 
prior mortgagees who had bought the 
property in execution of their mort- 
gage decree. They had only to produce 
their mortgage or the record ofthe pree 
vious proceedings. I am bound to com- 
ment on one unsatisfactory feature in the 
present appeal and that is the failure to 
translate ‘one or two of the documents 
relied on in the application and put them 
on the Bench copy and also what is more 
important, the failure to put any copies of 
the defence evidence at allonthe Bench 
copy which has caused the Court consider: 
able inconvenience. I consider that the 
appellant should be deprived of part of 
his costs for this. For the reasons that 
I have given, the decree of the trial Oourt 
will be reversed with costs throughout, 
the appellants to obtain two-thirds of 
what would otherwise have been awarded 
them as their Advocate’s fee in this 
Court (for their failure to translate two 
documents and failure to put any copies of 
the defence evidence on the Bench copy; 
which caused the Oourt considerable 
inconvenience), Advocate’s fee six gold 
mohurs, and it will be directed that the 
ex parte decree against the appellants in 
Civil Regular Buit No. 29 of 1931 of 
the District Oourt of Insein be set aside. 


Mya Bu,J,—I agree, 
-D. Decree reversed. 


ALLAHABAD HIGH COURT 
'. ı Letters Patent Appeal No. 41 of 1938 
July 27, 1939 
__.. Tom, O. J. AND Ganaa Nata, J. 
MAN SINGH AND - ANOTARB— DRERANDANTS— 
oan APPELLANTS 


: VETUS 
BAIJ NATH BAHAI—PLAINTIPg— 
RESPONDENT 

Agra Tenancy Act (ITI of 1926), s. 227—Collect- 
ing co-sharer can only deduct amount proportionate 
to his share in khewat—Collecting co-sharer not 
acting as agent of other co-sharer—Right conferred 
by a. 227, if afected—His liability to account, 
whether depends on tt—Oo-sharer making collections 
„m behalf of himself and also as. guardian.of other 
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minor co-sharer—Whether entitled- to ` dèduct ow 
account of his share as well as that of his ward. ` - 

The collecting co-sharer is entitled to retain ọut 
of what he has collected from a tenant only “a 
share proportionate to his share in the khewat. He 
is only entitled to appropriate from hie realiza- 
tions an amount proportionate to his share in the 
khewat. 138 Ind Oas 415 (1), relied on. A 

The right conferred by s. 927, Agra Tenancy 
Act, is not affected by the fact that the co-sharer 
who has collected -has not acted «as the agent of 
the co-sharer who is seeking to recover - his share 
of the profits. The co-sharer who hag collected is, 
liable to account and the extent of his liability ia 
not dependent upon whethér he acted in his indivi- 
dual capacity or as. agent in making collec 
tions. ; 

Where a co-sharer has made collections on his 
own behalf and also on behalt of fa minor co-sharer, 
as his guardian, the collections can be credited both 
towards his own account and also thatof his ward 
and he is entitled to deduct not only the amount 
payable to him on accountof his share but also on 
account of the- share of his ward. . 


L. P. A. from the decision of Mr. Justice 
Tqbal Ahmad, reported in 177 Jad. Oas. 454. - 


Mr. Nanak Chand, for the Appellant, 
Mr. Jognandan Lal, for the Respondent. 


Thom, ©. J.—This is a defendants’ 
appeal against the decision of a learned 
Single Judge of this Court. The appeal 
arises out of a suit under s. 227, Agra Ten, 
Act of 1926. The plaintiff's claim is in 
respect of his share of profits for the years 
1337 to 1339 Fasli. The sum claimed is 
Rs. 9020. The suit was contested by two 
defendants, namely, the present appellants 
who filed a joint written statement. It was 
denied in the written statement that they 
had made any collections of rents from 
tenants forthe years in question and it 
was averred that the plaintiff himself had 
realized his share of rents from the tenants. 
The main question for consideration in this 
appealisas to the extent of the liability of 
Man Singh who made certain collections dur- 
ing the years in question. It was contended 
for Man Singh that he was entitled to 
deductfrom the collections which he had 
made his total share of the profits in the 
whole jamabandi. On the otner hand, it 
was maintained for the plaintiff that Man 
Singh was only entitled to deduct a pro- 
portionate amount from his collections cor- 
responding to his share in the rent due'by 
each tenant. The question which is oneof 
law was considered in Kanhaiya Lal v. 
R. H. Skinner (1). In that case Pullan and 
Mukerji, JJ. held that a collecting co 
shearer was entitled to deduct the fuli 

(1) (1982) A L J 139;138 Ind. Oas. 445; A I Ri 


1932 All 98 54 A 240; L R13 A 65 Rev; 16 R D 
183; Ind. Rul.: (1982) All, 408, -- ` 
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amount of the rent dueto bim from his 
collections and not merely.a proponionste 
share corresponding to his share jn the 
khewat. This view was based upon the 
principle that a collecting co-sharer does 
not act as the agent of the other co 
sharers, Niamatullah, J. held on the 
other hand that a collecting co-sharer was 
only entitled to deduct from his realiza- 
tions a proportionate share corresponding 
“to his share in thekhewat, Under s. 227, 
Agra Ten. Act: z 

“A oo-sharermay sue another co-sharer for a set- 
tlement of accounts and for his share of the profits 
of a makal or any part thereof.” j 

The right conferred by this section is not 
affected by the fact that the co-sharer who 
has collected has notacted as the agent 
of the co-sharer who is seeking to recover 
his share of the profits. The co-sharer who 
has collected is liable to account and the 
‘question is, what is the extent of his liabi- 
lity? The extent cf his liability is not de- 
pendent upon whether he acted in his 
individual capacity or as agent in making 
collections. In our judgment the collecting 
‘co-sharer is- entitled to retain out cf what 
he has collected from a tenant only a share 
proportionate to his share in the khewat; 
to hold otherwise would be to permit a 
practice which-would, in most cases, result 
‘in chaos and confusion. As Niamatullah, J, 
‘has observed in his judgment in Kanhaiya 
Lal v. R. H. Skinner (|), at p. 135%: - 

“To hold otherwise would be to open a door for 
‘endless scramble, An influential and ‘resourceful 
co-sharer may, in disregard of the power of the 
lambardar, steal a march over him and other co- 
sharers by collecting from the best tenants to the 
_extent'of his‘share ofthe gross rental and leaving 
~irrecoverable rents for the rest. This state of thin 
if permitted bylaw, would be intolerable and w. 
lead to gross abuse in cases,” 

We find ourselves in agreement with 
Niamatullah, J. in his exposition of the law 
in the case above referred to and we hold 
that a collecting co-sharer is not entitled to 
deduct his entire share in the whole jama- 
bandi from collections which lie has made 
-from some of the tenants in'the ‘khewat, 
He is cbly entitled to appropriate from: his 
realizations an amount proportionate to. his 
‘share in the khewat. On this point’ therefore 
we uphold the.decision of the learned Single 
‘Judge. -There is a further point in issue. It 
was contended bythe defendants that the 
‘collections which were made were made by 
Man Singh on behalf of himself and by him 
on behalf of Darya Singh, a minor. lt was 
claimed that Darya Singh's share was col- 
lected by Man Singh as his gaardian.. As 
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the learned Single Judge has remarked ‘in 
the ccurse of his ‘order : 

“The question whether Man Singh was entitled to 
deductfrom the collections made by him, only the 
amount payable tohim by the tenants on account 
of hisshareof the 1ent or also on account of the 
share of Darya Binge does not appear to have been 
debated or discussed in the trial Court. ...... If it 
bea fact that inthe year 1337 Fasli Man Singh 
was the guardian of Datya Singh, no exception can 
be taken to the decision of the learned District Judge 
directing that the collections made by ManSingh 
be credited both towards the accounts of Man Singh 
and Darya Singh. But no finding has been record- 
ed by the learned District Judge on the question 
whether or not Man Singh was the guardian ‘of 
Darya Singh in the year 1337 Fasli .This matter will 
haveto be inquired into and decided by the lower 
Appellate Court,” , 

In the result the learned Single Judge 
remanded the case for the decision of the 
questions as to whether Man Singh was the 
guardian of Darya Singh in the years in 
suit; and further, whether Man Singh made 
collections in the year in suit only on his 
own behalf or also on behalf of Darya 
Singh. In the circumstances we consider 
this was an appropriate order to pass and 
we see no reason whatever to interfere with 


that order. In the result, the appeal is dis- 
missed with costs, 
8. Appeal dismissed, 





agit BOMBAY HIGH COURT 
‘Civil Revision Application No, 353 of 1938 
‘March 20, 1939 

Loxour, J. ; 

KESHAV RAMKRISHNA BHATT 

PHADKE— PLAINTIF — APPLICANT 

versus . 
’ BUBBA MANGA NAIK anp orasrs— 


MS DEFBNDANTS—OPPON ENTS 
’ Civil Procedure Code (Act V of 1909), s, 151— 
Compromise decree proper on face of record—If can 
be set aside on application under e. 151—Legal 
practittoner—Vakalatnama—Vakalatnama not giving 
specific authority to negotiate and settle terme of 
compromise but merely to sign compromise applica- 
tion to'be presented to Oourt—Consent of party’ to 
“uts ‘presentation not obtained—Compromise decree is 
„unauthorized. y - .. A 
` If decree is sought to be set aside on the ground 
‘of fraud, misrepresentation or mistake, then several 
complicated questions would arise and they have 
to be decided in a separate suit. Ifon the: face óf 
ithe record the compromise decree is proper, then 
the Court which passed the decree cannot set: it 
aside in dn application under B. 151, Civil P, O.. Lp 
671, col. L.] ' ae 
‘Where a vakalatnama given .toa Pleader does not 
give any specific authority to negotiate with, the 
defendants and settle the terms of the compromise, 
but merely to sign the compromise application to 
be presentedin Court and if the consent of the 
Party to such an’application~ being presented to tle 
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Court had not been obtained the compromise re- 
sulting in the deoree is unauthorized. [sbid.], 


O. R. App. from the order passed by the 
First Class Sub-Judge, Karwar, in Mis- 
eellaneous Application No. 82 of 1934. 


E Mr. S. V. Palekar, for the Applicant. 
“Mr, 5. R. Parulekar, for Opponent 


No. 3. , 
“ Order.—This is an application in revi- 
sion against the order passed by ihe First 
Olass Subordinate Judge of Karwar refus; 
-ing to set aside the consent decree in Buit 
No, 221 of 1932, on the grcund that the 
compromise application had been presented 
‘by the petitioners Pleader without any 
authority from him and without consuliin 
him, The petitioner was the plaintiff in 
the suit. He sued for possession of certain 
‘property which had been purchased by him 
for Rs. 5). In the course of the suita 
‘compromise application, Ex. 38, was put 
in, whereby it was agreed that the plain- 
tiff should give up his claim on being paid 
Rs. ¿1 within three months. The appli- 
“cation ‘was signed by hiatleader Mr. 
Nadkarni, and just above his signature he 
made a. nocte “duly authorized by plaintiff.” 
A decree was then ordered to be drawn up 
in terms of the compromise on October 
5, 1935, The plaintiff presented this ap- 
plication. on November 21, 1986, stating 
that he had not’authorizéd his Pleader, Mr, 
Nadkarni, to enter into a compromise with 
the’ defendants, or’ to present the com- 
promise application, and requesting that 
the consent decree should be set aside and 
the suit should be re-heard. 
- The lower Court found from the vakalat- 
nama given by the plaintiff to Mr. Nadkarni 
that the latter had been authorised “to 
‘Sign a compromise petition.” The lower 
‘Court interpreted this clause to mean-that 
‘Mr. Nadkarni was authorized to effect a 
“compromise, and present’ a, compromise 
application. in the suit, and, therefore, fol- 
Jawing the: ruling in Yusuf Ismatlbhat 
-Abdullabhat Lalji v. Abdullabhat Lalji (1) 
< the'lower Court held that if any fraud had 
` been practised. by the Pleader on the plain- 
tiff, the latter's remedy was by way of suit 
:and not an’ application to have the consent 
‘decree ‘set aside. The plaintiff’contended 
“in the application that the clause authorize 
.ing Mr, Nadkarni to sign a compromise 
-application:: was not specifically brought to 
this notice, and that it was one of the many 
. Q) 56 B 231; 139 Ind, Oas. 845; AIR 1933 Bom, 
161.3 34 “Bom, L R £80; Ind. Rul. (1938) Bom, 559. ^e 
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clauses in the vakalatnama which he signed 
without knowing what th:se clauses were. 
The lower Court, however, thought that: 
these matters should be agitated in a sult, 
as the plaintiff virtually . alleged frau 
practised by his Pleader on him, and not 
any iraud practised on the Court. 
< The plaintiff relied on the ruling in 
Basangowda v. Churchigirigowda (2) which 
lays down that. when a compr mise appli» 
cation is filed by a Pleader, who is not‘ 
specifically authorized to effect a com- 
promise, and a decree is passed'in terms 
of the “compromise, ‘the, party who has not 
authorized it can apply to the Court to have 
the decree set aside and the suit re-héard. 
In that case the vakalainama did not show 
that the Pleader had been authorized either 
to enter into a compromise or to present a 
compromise application in’ Court, and it 
was held that it was the inherent power of 
every Court to correct its own proceedings 
where it had been misled, and, as, thé 
compromise was not binding on the party 
who had not authorized the Pleader to sign 
‘it, the decree was void against him. ` It i 
therefore urged that the proper remedy in 
a case like this is an application to the 
‘Court . to, correct its own record in th 
exercise of its inberent powers under 8. 15], 
‘Civil P. U. The lower Oourt, however, 
‘thought; that the terms in thd, vakalaindma 
‘empowering the . Pleader’ to putin a cons 
,promisé, , application. „were: sufficignt, .. to 
enable the.Court to assyme that the Pleader 
‘had been authorized also to negotiate: ‘and 
settle the ternis of the ‘compromise, Thus 
there was not fraud on tne Oourt, but the 
' fraud, if any, was committed by the Pleader 
on his client. This matter could not: be 
gone into in: an application’ under e, ‘151, 
-Civil P. O., but must be fought’ out by. a 
separate sult. That was the view expressed 
in Yusuf Ismailbhai Abdullabhai Lalji-¥, 
“Abdullabhat Lalji (1), B.J. Wadia, J. 
observed (p. 233*): ; yaaa 
“Ib is well settled that a consent deoree is a mert 
creature of the agreement on which it is founded, 
-and may be set aside on any ground which will 
invalidate an agreement between the parties, suck 
as misrepresentation, fraud or mistake. But unless 
all the parties agree, an application cannot be made 
“to the Court of t instance in the original suit tc 
“get aside the consent decree; it must be done byt 
fresh suit brought for the purpose.” 
lt was brought to my notice that thi: 
case was on the original side of the Higt 
Court, but I do not think that that makel 
any difference, If a decree is sought tohi 


(2) 34 B 408; 5Ind, Oas. 968; 12 Bom. L R 223, 
*Page of 56 B.— [Hd]. - AS NA 








> 
D 
: 


1940 
Bet aside on thé ground of fraud, misrepre- 
sentation or mistake, then several compli- 
cated questions would arise and they have 
to be decided in a separate suit. If on the 
face of the record the compromise decree is 
proper, then.the Court which passed the 
decree cannot set it aside in an application 
under s.. 151, Oivil P.O. In this case the 
lower Court bas not recorded a finding that 
Mr. Nadkarni.was authorized by the plain- 
°” tiff to enter into a compromise, Tle 
vùkalatnama given to him does not give 
any specific authority to negotiate with the 

. defendants and settle the terms of the come 


promise, but merely to sign the compromise: 


application to be presented in Oourt. Ag 
observed in Thenal Ammal v. Sakkammal 
- (3) at p. 235, “it is nct the ordinary duty of 
an Advocate to: negotiate terme, without 
reference to.his client, with the opposite 
- party,” and in that case it was held that a 
vakalainama containing a provision autho» 
rizing the Vakil “to present, if necessary, 
petitions for razinama, for withdrawal and 
for referring to arbitration, and to sign the 
raginama, etc, petitions,” does not’ give 
authority to the Vakil to enter into a 
compromise without reference to. his 
‘client, Mr. - Nadkarni signed the com- 
promise application, Ex, 38, in his capacity 
às plaintiff's ` Pléader, and expressly wrote 
-out above his signature, that he had been 
duly authorized by the plaintiff. It is not 
clear whetber :he, was authorized’ merely 
to sign the- -gompromise application or 
authorized to` negotiate the terms of the 
compromise. It is not clear also whether 
thid particular application, Ex. 38, had ever 
been shown tothe plaintif, and his consent 
to its being presented in‘ Court had- been 
obtained; ‘If no such consent was obtained, 
‘pnd if Mr. Nadkarni had not: been 
specifically authorized by the plaintiff to 
“negotiate. the terms of the compromise with 
the - defendants, then it follows on - the 
principle laid down in- Basangowda v. 
: Darkin ionda 2). that-the compromise 
“which resulted in the decree was- unautho 
rized; But these -questions -have not been 
gone into, and no finding has been record- 
ie ‘ed, for -the simple reascn that the vakalat- 
‘nama itself showed that Mr. Nadkarni had 
“been, authorized to: sign the compromise 
application. The mere authority to sign 
the compromise application is not sufficient 
unless the kag Ai was arrived at by 
‘the- plaintiff himself. It is, - therefore, 
necessary to have these points - decided 


KATA M 233 at p. 235; a Ind. Oas, 429} Al B 
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before the plaintiff's application can be 
disposed cf. The trial Court sammarily 
dismissed the application merely on a 
reference to the contents of the vakalate 
nama,. without ascertaining whether the 
compromise itself was duly authorized by 
the plaintiff. 

The case must, therefore, be remanded 
for a fresh disposal after considering the 
issues whether the compromise contained 
in Ex. 38 was effected by the plaintiff, 
and, if not, whether he had authorized bis 
Pleader Mr. Nadkarni to effect the compro- 
mise without reference to him. If these 
issues be found in favour of the defendants, 
the application will necessarily have to be 
thrown out, and if in that case the plaintiff 
wants to have tke decree set aside on the 
ground of fraud or misrepresentation, he 
sh uld be referred to a separate suit, On 
this ground the Rule is made absolute. The 
costs of this application will be costs i in the 
cause, 

8, Case remanded, 


————— 
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Chota Nagpur Tenancy Act (VI of 1908), ss. 211 
208, 11—Transforee of tenant not getiing himself 
recorded in landlord's Sherista—Suit for rent by 
landlord without impleading transferee—Tenure sold 
in execution of rent deoree—Sale, whether under 
s. 208—If affects share of i Oct in tenure. 
There is nothing in s. 211 ota Nagpur Ten- 
ancy Act to suggest ‘that the patra will 
also defeat the claimant in the suit which is 
authorised to bring under a. 211, cl. (8, Shige Cor- 
ds toO. XXI, r.63, Civil P. O) There is also 
nothing in the section to show that the transferee’s 
failure to get himself recorded in the landlord's 
Bherista shall-in every case and as a matter of law 
amount toa representation to the landlord.that -in 
any sult which may be brought by him for recovery 
of rent he is to assume that the transferee is res 
presented ' by the old tenants. [p; 679, 00l,1.] ~ 
A sale therefore- held in- execution of a rent decreas 
superior landlord in a suit to which all 
lders were not made jes is not a 
sale under 8. 208 and does not the share in 
the tenure, of persons not parties to such suit even 
if they have not got themselves recorded in 
142 Ind. Cas. 781 (2), relied on, 
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Faz! All, J.—The facts so far as they 
are material to this appeal may be briefly 
stated as follows :— 

It appears that in the District of Palamau 
there isa tenure which was formerly held 
by defendants Nos. 9 to 11 and the father 
of defendant No, 8 under defendant No. 7, 
the superior landlord. In this tenure 
defendants Nos. l to 6 acquired 12 annas 
interest before 1927 andl anna interest 
after 1927 and the plaintiffs acquired the 
remaining 3 annas interest after 1922. Ia 
1927 defendant No.7 brought a suit for 
recovery of rent against defendant Nos. 9 
toll and the father of defendant No. 8; 
and, in execution of the decree passed in 
that suit, the tenure was sold and pur- 
chased by a benamidar of the plaintiffs in 
1923. Defendants No. 1 to 6 thereupon 
deposited the decretal amount and the 
Bale was set aside, In 1930 defendant 
No.7 brought another suit against defend- 
ants Nos. 9 to ll and father of defend- 
ant No. & for the rent of the years 1984 
to 1987 Sambat. The suit was decreed 
andin execution of the decree the tenure 
was sold sgain and this time it was pur» 
chased by uefendant No. 1. Tne plaintiffs 
tben brought the present suit to ‘recover 
possession of their share, tLeir case being 
that, the decree obtained by defendant No. 7 
was not a rent decree inasmuch ' as the 
Buit: had been‘ brought without impleading 
-the plaintifis, defendants Nos.1 to 6 and 
certain other persons who were necessary 
‘Parties.to the suit and accordingly the 
‘gale held in execution of the decree did 
mol, afect their share. The Courts below 
-did ' not. accept the plaintiffs” contention 
-and dismissed the suit. ‘I hey held amongst 
“other -things that inasmuch as ‘neither the 
“plaintifs nor the defendants Nos, | to 6 
-wWere’ recorded as tenants in the landlord's 
‘Bherista, the latter was entitled to sue the 
“persons who were sorecorded and that these 
‘persons must be deemed in the “eye of law 
sto, have represented the plaintifs and 
‘other tenants in the suit, The plaintifis 
have accordingly preferred this second 
appeal. 
<. Before dealing with the points raised on 
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behalf of the plaintifis, I wish to dispose 
of a preliminary objection raised on behalf 
of the respondents. The objection is:that 
the appeal has abated, because the plaintiffs 
failed to sutstitute within the time pres- 
cribed by law the heirs of defendant No. 7 
who had died sometime after the appeal — 
was filed bot before it was heard. On a 
reference to the record .it appears. that 
the appeal was filed on September 21,.1936, 
and defendant No.7 died on December 19, “ 
1937, after notice of the appeal had been ser’ 
ed on him. The Court was informed of the 
death of this defendant on October 31, 1933, , 
and on November 16, 1938, the appellants 
filed an application in whicn after slating 
that they had come to know about his death 
fur the first time on October 31, 1938, they .. 
prayed that the delay in making the appli- 
cation might be excused and his heirs be 
substituted in his place. On . December 
15, 1938, Lhe appeal was put. up for hear 
ing before Agarwala, J: who after hearing 
the parties passed the following order:— — 
“Let the record be amended by substituting for 
the nameof Kuar Jagatmohan Nath Sahi Deo, the, 
names given in para. X of the petition for substi- « 
tution. 
. Mr. De states that this will serve his purpose 


but the legal effect of this amendment will be cons - 
s.dered at the time of the hearing.” 


On February 13, 1958, Agarwala, J. 
referred this case to a Division Beach, ‘ * 

It appears that at the time when defend- 
ant No. 7 died, his estate was being manag- 
ed under the Chota Nagpur EHocumbered ` 
Estates Act (Vl of 1876) and he was re- 
presented in the appeal by a madager 
appointed under the Act. In Hukum Chand 
v. Ban Bahadur Singh (1), tae Privy Ooun- 
cil dealing with the slatusof a manager 
appointed under the Act has poiated out 
that he 

“is in the eye of thelaw fully and completely 
vested in the management of the estate, and -the 


vesting in him continues during the tenare ‘of his `` 
office,” 


The position in law therefore “was that: 
‘after the death of- defendant No.7, the + 
management of the ‘estate continue to >» 
vest ın the manager who was already on 
the record and ne was the only person 
-who could under. 8, 21-B of the -Ohota . 
Nagpur Kncumbered Estates Act represent | 
the heir or heirs of defendant No. 7—~(the 
mew holders) in the appeal. Such. being 
the case, itisargued on behalf of -the 
appellant that-no question of abatement 

(a) 3 Pat. 625; 80 Ind. Oas. €41; A I R 1924 PO 


'156; 34 M L T 120; Q924) M W N 710;47M L J 


562: 22 A L J 935; DPL T 639; 21 L W i; SlIA 


208; LRS AP Ò 180; z9 0 WN 312; 3 Pat LR 
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rises in the appeal and all that was necese 
gary for them to do was to ask for a fore 
mal amendment of the memorandum of 


appeal by introducing the names of the : 


Yheirs of the deceased defendant. 

In my judgment the answer to this argu- 
ment is provided bys. 2!-Bof the Ohota 
Nagpur Encumbered Estates Act which is 
the very section on which the appellants 
rely. That section runs as follows :— 

° “During the period of management 


_ G) every suit or appeal by the holder shall be 
instituted in his name by the manager ; 

(3) inevery pending suit or ap eal in which the’ 
holder is plaintiff or defendant, the Manager shall 
be named as the representative of the’ holder for 
the ‘purpose of suit or appeal ; and no application 
in any such suit or appeal shall be made to the 
‘Oourt on behalf of the holder except by the 
Manager ; 


(3) no person other than the Manager shall be‘ 
ordered to sue or to be sued as next friend or’ 
guardian, or benamed as guardian of the holder 
for a pending suit, and 

(4) theCourt, upon application by the Manager 
or by any party toa suit, may order that the plaint 
or memorandum of appeal be amended so as to 
conform ‘with the requirements of cl. (1), or that 
the Manager be named as the representative of the 
holder as required by ol. (2) of this section,” 

It isto be noted that under this section 
mthe suit or appeal is to be instituted in the 
name of the holder and itis he who is to 
be described as plaintiff or defendant. No. 
doubt the holder cannot be represented- by 
any other person than the manager nor can 
he make any direct application so long’ 
as the management of’ the estates vested’ 
in the manager, The fact, however, remains. 
that the manager. can figure in the suit or 
appeal only as a representative of the holder 
and not as a principal. Thus at least tech-. 
nically the substitution of the heirs of 
defendant No. 7 was necessary and such, 

„substitution not having been made in 
mime, the appeal abated as against defende 
ant No. 7. The fact, however, remains 
‘that the heirs of defendant No. 7 could not 
be represented in the appeal otherwise than’ 
through the manager who was already on 
the record and for that reason and also 
because I fully believe the statement made 
by the plaintiffs in their affidavit dated 
November 16, 1938, I am of the opinion, 
that this is a proper case for setting aside 
the abatement assuming that it has not 
been set aside already by the order passed 
by Agarwala, J.on Decemher 15, 1938. 

In the application made by the appellants 
on November 16, 1938, which was in sub- 
stance an application for setting aside the 
abatement, they have clearly stated that 
they cameto kncw of the death ‘of defend- 
ant No.7 for the first time on October-31, 
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This statement is supported by an 
I have no reason to dis? 
believe. It is statedin a countereaffidavit 
filed on behalf of the respondent that a 
co-sharer of the plaintiff had attended the 
sradh ceremony of defendant No, 7 after 
his death and from this we are asked to 
infer that the plaintiffs must have known 
about the death of defendant No, 7 long 
before October 31, 1938. In my opinion, 
such an inference is wholly unwarranted. 
There is no statement in the counter-aff- 
davit that the ccesharer of the plaintiffs 
actually informed them either of the death 
of defendant No.7 or his having attended 
his sradh, L am also not prepared to 
believe that in spite of being aware of the 
death of defendant No, 7 the plaintiffs did 
not deliberately take any action to substi« 
tute his heirs. In my opinion, the plaintiffs 
have made out a-strong case for excusing 
the delay in making their application for 
substitution and the abatement should be 
set aside. 

The -next point to be decided is the main 
question in the appeal, vig. whether the 
sale impugned by the plaintiffs affected 
their share in the tenurein dispute. It 
is common ground that atthe time when. 
the suit for rent was brought, the defend- 
ants of that suit. had parted with their 
interest and the tenure was in possession 
of the plaintiffs and defendants Nos.1 to’ 
6. That being so, the present case in my 
judgment is governed by the decision of 
the Privy Oouncil in Jagadishwar Dayal 
Singh v. Pathak Dwarka Singh (2), In! 
that case a landlord had brought a suit: 
for rent without impleading the widow of 
one Maheshanand, one of the tenants, who 
had died before the institution of the suit 
and it was found that this widow had 
neither been recorded in the landlord's Shee 
rista nor had she paid any rent to the land- 
lord as a tenure-holder. Notwithstanding 
these facts the .Privy Oouncil held that the 
decree obtained in that suit was not a rent 
decree and the Revenue Oonrt had no 
jurisdiction to order a sale of the property. 
under 8, Z080f the Chota Nag. Ten. Act. 
Their Lordships referred in their judgment 
to s. 1l of the Ohota Nag. Ten. Act which 
runs as follows :— 

“When any tenure or portion thereof is transferred 
by succession, inheritance, sale, gift or exchange, 
the transferee or his succegsor-in-title shall cause 
. (%) 12 Pat. 626; 142 Ind. Oas. 781; Ind. Rul, (1933 
PO 108; 178 D 334; I R`14 A232723 Or; 64M L 
500; 14 PL T'889; A IR 1933 P O 182; 37L W 
767; 37- OW N 633; 570 L J412; (1989) MW N 
532 (PO. f 
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the transfer to be registered in the office of the 
landlord to whom the rent of thetenureor a portion 
is payable.” 

The argument which seems to have been 
put forward before the Privy Council was 
that the failnre of the widow of Mahesha- 
hdnd to have her name entered in the 
landlord’s Sherista as ‘provided by s. 11, 
along with the fact that she had never 
paid rent to the landlord or been reocg- 
nised by him as a tenure-holder entitled 
him to proceed with the sale of the tenure 
under s. 20%, without joining her ag a 
defendant. Their Lordships overruled this 
contention and observed as follows:— 


“Their Lordships agreo with the High Court. No 
such sanction as forfeiture of right in the tenure 
in respect of failure to comply with the provi- 
sion of s 11, is provided by the Act; such 
failure only affects the transferee’a power to recover 
rent from his under tenants as provided ın sub-s, (4)." 


It is contended by the learned Advocate 
for the respondent that this decision cannot 
govern the present case firstly, because 
in this caseit has been found as a fact 
by the Courts below that the plaintiffs were 
represented in the rent suit by the persons 
who were sued as tenants and secondly, 
because the case before the Privy Council 
was one affecting a person claiming an 
interest in atenure by succession and not 
asa transferee. 

The first point admits of a simple answer: 
The finding of the Judicial Commissioner 
as to the representation of the plaintiffs in 
the rent suit is based on the following two 
grounds only: (1) that the purchase of the 
tenure by the plaintiffs in the sale held in 
1928 in execution of the decree passed in 
Tent suit of 1927 raised the inference that 
they had no objection to the sut having 
been brought against defendants Nos. 9 
and 10 and father of defendant No. 8; and, 
(2) that their failure to get their names 
recorded in the landlord’s Sherista raised 
the presumption that they were willing to 
be represented by the persons who stood 
recorded as tenure-holdersin the landlord 
office. 

In my opinion neither of these two 
grounds can be supported in law. The 
Plaintiff's purchase at the sale of 1928 is 
wholly irrelevant, because at that time 
they had no interest in the tenure, and 
that being so, it is meaningless to say that 
either in the suit of 1927 or in the execu- 
tion proceedings which followed the decree 
passed therein, they had allowed themselves 
to be -represented by the old tenants. The 
second, ‘ground is equally untenable 
because if that isa good ground, the deci- 
sion of the Privy Council should have been 


MOHAMMAD MUBTazA v, ÖYRIL INDEBNATAI DEY (PATS 


, SIO © 
quite different in Jagàdishwar Dayal 
Singh's cage (2) (supra) a 

The next point to be decided is whethe 
the decision-. of the Privy Uouncil in 
Jagadishwar Dayal Singh's case (2) (supra) 
applies to the case of a transferee, So far 
us this point is concerned, the learned 
Advocate for the respondent relies strongly 
on certain observations made by 
Ovuch, O. J.in Sham Chand Koondoo v. 
Brojonath Pal Chowdhury (3) a case decid-° 
ed under Act X of 1659. The observations 
were to the following effect :— 

“Tt appears to me taking ss. 105 and 106 together 
with proviso, that it wasintended that the zamindar 
should be at liberty to treat’ as the holder of the 
tenure, and the person whom he might sue for 
arrears of rent, the person whois registered in his 
book as the owner, unless any one could show that 
there had been a transfer and that there was sufficient 
cause for its non-registration.” 

The learned Advocate for the respondents 
contends that because s. 211 of the Ohota 
Nag. Ten. Act corresponds exactly to 
ss. 105 and 106 of Act X of 1459, the rule. 
lsid down by Oouch, O. J. applies fully-to 
a-case governed by the former Act and in 
support of his argument has referred us to 
the following observations made by Sir 
George Lowndes in delivering the judge 
ment of the Judicial Committee in Jitendra 
Nath Ghose v. Monmohan Ghose (4):— 

“Before the Act of 1885 (The Ben, Ten. Act) 
came into force, the duty was laid specifically’ 
upon the transferee of a tenure to see that his name 
was recorded inthe landlord's Sherista, and it 
may wellhave been that, if he failed without 
reason to do this, he could not be heard to object 
to a deoree passed against the recorded tenants, even 
though their interest in the tenure had in fact 
ceased. But the Act of 1835 made a radical change 
in this respect.” 

According to the learned Advocate for 
the respondent, these observations show 
that the rule laid down by QOouch, O. J. 
has been approved by the Privy Uouncil 
and he contends that this is an additional 
ground for applying it to the present 
case. : 

A reference to 8 211 will show that this 
provision corresponds more or less to 
O, XXI, r. 58 of the Orvil P. O. Olause 
(1) of the section states that if before the 
date fixed before tie sale ofany tenure 
or holding in pursuance of s, 2U8 a third 
party appears before the Deputy Commise 
sioner and alleges tnat he and not the 
Person against whom the decree has 
been obtained wasin lawful possession or 
had some interest in the tenure or holding 


(3) 21 WR 94, 

(4) 34 OW N 821; 126 Ind, Oas, 493; A I R 1930 
P O 103; Ind, Rul, (1930) P O 326; 68 OL J 213; 
59 M L J 60/; 52 LW 738 (PO), 
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when the decree was obtained, the Deputy 
Oommiesioner shall examine such party and 
if he sees sufficient reason for so doing and 
if such party deposi's in Court or gives 
security for the amount of the decree, the 
Deputy Commissioner shall stay the sale 
and shall after taking evidence adjudicate 
upon the claim. Then follow two provisos 
to the section. The first proviso states 
that no such adjudication shall be made 
if the Deputy Commissicner considers that 
the claim was designedly or unnecessaiily 
Aelayed ; and the second proviso runs 

us: — 

“Provided also that no transfer of a tenure shall be 
recognised unless it has been ` registered in the 
office of the landlord or sufficient cause for non- 


registration is shown to the satisfaction of the Deputy 
missioner.” 


It appears to me that the effect of the 
two provisos is that in the summary enquiry 
which the Deputy Commissioner is required 
to -hold under s. 211, the claimant can be 
put out of Court at once, ifit appears either 
that his claim was designedly or unneces- 
sarily delayed, or that ne is not registered 
in the office of the landlord and there was 
=o sufficient cause for non-registration. 
The effect of the second proviso is merely 
this that the claim cannot succeed before 
khe Deputy Commissioner, if the claimant 
MS. not registered in the office of the land- 
Mord, but there is nothing in the section to 
suggest that the non-registration will also 
defeat the claimant in the suit which he is 
authorised to bring under s. 211 cl. (2) 
„which corresponds to 
There is also nothing in the section to 
show that the transteree’s failure to get 
aimself recorded in the landlord’s Sherista 
Shall in every case and as a matter of. law 
mount to a representation to the landlord 
hat in any suit which may be brought 
oy" him for recovery of rent he is to assume 
hat -thé transferee is represented by the 
id tenants. The view thats: 211 cannot 
year the meaning attributed to it by the 
earned Advocate for the respondent is con- 
irmed by the decision of the Privy Council 
a Jagadishwar Dayal Singh v. Pathak 
Jwarka Singh (2) wherein their Lordships 
sonsidered both ss. 11 and 211 of the Ohota 
Tag: Ten. Act. In dealing with s. IA they 

xXpressly dealt with the cage of a transieree 
nd observed as follows :— 

“No such sanction as forfeiture of rights in the 
«nure 1n respect of failure to comply with the 

rovisions ofs, 11 is provided by the Act; euch 
‘ailure only affects the transferee’s power to recover 
arch his under-tenants as provided in sub- 


These observations show that their. Lord- 
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ships'decided the case before them on a 
broad ground and did not intend to draw 
a distinction between a transferee 
and an heir. Further the rule laid 
down in that case has been applied by 
the Calcutta High Court as well 
as by this Court to protect transfers 
in a several cases —see Faridpur Loan 
Office, Limited v. Ntrode Kishore Ray (5), 
Manki Kanak Ratan v. Sunder Munda (8) 
and Karunamai Pandey v. Pradhan Ram 
Sewak Lall decided by a Division Bench 
of this Courtin Second Appeal No. 760 of 
193; on December 19, 1938. 

In my opinion the sale impugned by 
the plaintifs was not a sale under s, 208 
of the Ohota Nag. Ten, Act because all 
the tenure-holders were not represented 
in the suit. The sale therefore did not 
affect the plaintiffs’ 3 annas share in the 
tenure andthey are accordingly entitled 
toa decrees for possession so far as that 
share is concerned. 

I would, therefore, allow this appeal, 
reverse the decisions of the Courts below 
and direct that a decree be passed declare 
ing that the:plaintifis’ 3 annas share 
is not affected by the sale and that they 
are entitled to recover possession of that 
share, The plaintiffs will be entitled to 
costs in the Oourts below as well as in this 
Oourt as against respondent No. 1 (the 
principal contesting defendant); but so far 
“as respondents Nos. 7(a)to7 (g) are cons 
cerned, there will be no order for costs, 
because the plaintiffs have failed to estab- 
lish that the sale brought about by defend- 
ant No. 7, the predecegsor-in-interest of 
these defendants, was tainted with 
fraude i ; 

Harrles, C. J.—I agree and have nothing 


to add.. 

B. < Appeal allowed. 

(5) 56 0 463; ua Tad paa 4; AI R1939 Cal, 
452; Ind. Rul, (1929) Oal. 688, 

(6) 20 P LT 346; 179 Ind, Oas, 834; 5 B R 298; 
11 BP 413; A IB 1939 Pat, 335. 
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Under: Muhammadan Law, there is no legal pro- 
hibition against a woman holding a mutwalits 1P, 
when a trust by its nature involves no spiritual duties 
such’ asa woman could not properly discharge in 
person or by deputy, and it is always a question of 
fact whether the duties attached to a pa:ticular office 
are eo spiritual that they cannot be discharged by 
a female, . 

Where the duties of a mujavar consist of sweeping 
and: cleansing the ‘place, reading the fattha, offering 
prayers and incense, and looking after the general 
management of the shrine, and on evidence it ja 
found that these duties can be performed by females, 
then succession of a femele to such mujavarshtp is 
not barred. Shahoo Banoo v, Aga Mohamad Jaffar 
Binduneem (5), relied on, Mirzamalli v, Hidyathi 
(8), explained. 


8. A. from: the decision of the Assistant 
Judge, Satard, in Appeal No. 20 of 1933. 


Mr, A. G. Desai, for the Appellants, 
Messrs. M. G. Chitale and P. B, Gajen- 


dragadkar, for Respondents Nos, 1 and 2, 
respectively, 


Judgment.—The suit out of which this 
second appeal arises was filed by the plain- 
tiffs for a declaration that they are the 


lawful heirs of the deceased Dada Saheb’ 


Shaikh Mire to the property in dispute 
which is assigned for service as mujavars 
and for an injunction Testraining the defen- 
Gants from interfering with their posses- 
sion and'enjoyment of the paid land. The 
only’ issue which arises in this appeal is 
whether a female is entitled to succeed to 
the mujavarki land. Both the lower Courts 
found in favour of the plaintiffs and decreed 
their claim. The duties of a mujavar are 
set out by Abdur Rahim, J. ın Munnavary 
Begam v. Mir Mahapallt (1), as follows 
(p. 1037) 


“The word myjavar literally means a sweeper or 
the person who leeds the place, but it is conven- 
tionally used to denote a person who is looking after 
ashrineor tomb of a holy person generally called 
astana, Astana is a word which 15 often used to 
denote a place inspiring lespect and reverence.” 

From the evidence recorded in this case 
the lower Appellate Qvurt has held that 
the duties of the. mujazar in ihis case cone 
sist oi reading the Fathia, offering prayers 
and incense, and looking after the general 
management of the shrine. “There are cous 
flicting rulings of the Madras High Court 
as to whether a female can be a mujavar 
or can perform the duties of a Spiritual 
nature. In mujavar Ibrambibdi v. Mujavar 
Hussain Shersf (2) ıt is held that a woman is 
not competent to perform the duties of the 
mujavar of a durga which are not of a seou- 
lar nature.: That decision was ‘based on 
` (1) 41 M 1033 at p, 1037; 51 Ind, Oas. 489; A I R 1919 
Mad, 203. : 


(2) 8 M95, 
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the earlier decision in Husain Bibee vy. 
liussain Sharif (3). The same view was 
taken in Sundarambal Ammal v. Yogavana- 
gurukkal (4. But all these cases were 
considered by Abdur Rahim, J. ia Munna» 
varu Begam v. Mir Mahapalli (1). It 4s true 
thut, as observed ia the judgment of Sesha- 
giri Ayyar,J. in that cage at p. 1042*, no 
objection was taken in that case to the 
succession of the female to the head 
mujavarship cn the ground that by reason 
of her sex she was not entitled to perform 
the duties of the head mujavarship. It is 
therefore argued that the observation of 
Abdur Rahim, J. with regard to the right 
of a female to succeed to the titla of a 
mujavarship are obiter. But the observa- 
tions, coming as they do from such an 
eminent Muhammadan Judge as Abdur 
Rahim, J. regarding the duties of a mujavar 
and the rights of succession to the muja- 
varship, certainly carry great weight, He 
expresses the definite view that a religious 
office can be held by a woman under the 
Muhammadan Law, unless there are duties 
of a religious nature attached to tLe 
ofice which she cannot perform in person 
or by deputy, and the burden of establish- 
ing that a woman is precluded from hòld- 
ing a particular office is on those who plead 
the exclusion, He has also remarked that, 
although there is no general rule of Muham- 
madan Law prohibiting a woman from hold- 
ing a religious office, prohibition may arse 
by lccal usage orcuatcm, and that in that 
particular case he held that a woman was 
competent to succeed to the office of head 
mujavar of the suit astana. The princi- 
ple, as laid down by the Privy Council in. 
Shahoo Banoo v, Aga Mohamad Jaffar Bin- 
duneem (5), is that by Muhammadan Law, 
there is no legal prohibition against 8. 
women holding a mutwalitship, when a trust 
by its nature involves no spiritual duties 
such as a woman could not properly dise 
charge in person or by deputy, and it is 
always. a question of fact whether the duties 
attached to a particular office are sc 
spiritual that they cannot be discharged by 
a female. 

On behalf of the appellants reliance is 
Placed upon the ruling in Mirzamalli v 
Hidyatht (6), whore it was held that the 


performauce of the services of imamate 
(4 MH OR 23, 


(4) òB M +50; 23 Ind. Cas. 72;A I R1915 Mac 


_ 561; 26M LJ 315; (i914; M WN 286; 1 L W 276, 


(5) 34 O 118; 341 A 46,4 LB R 66;50 Ld 134 
li U WN 297 (PO), | 


(8) 8 Bom, L R 773, 


*Page of 41 M.H] : 
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moujani and khitabat at a mosque could 
only be done by the male members of a 
family, and that it was not open to the 
female members to have them done by a 
proxy when there were already male mem- 
bers of the family in existence The duties 
of the four offices are explained on p, 776*, 
and one of those duties, viz., the imamat, 
consisted of preaching by being a priest 
and the duties of moujani consisted in 
calling to prayer, while those of khitabat 
consisted of reading the Koran at the 
mosque These duties were regarded as 
incapable of performance by females, and 
the decision ultimately turned on the 
wording of the sanad which granted the 
tmam. The word Bafarjandan used in the 
sanad was interpreted as descendants in 
the male line only. It was also remarked 
that females were not competent to per- 
form the duties which were of a spiritual 
nature, But in this case the duties of a muja- 
var are said to consist of sweeping and clean- 
sing the place, reading the fatiha, offering 
prayers and incense, and looking after the 
general management cf the shrine, and 
on the evidence the lower Appellate Court 
has held that these duties can be per- 
formed by females; and in the case of 
this very mujavarship, instances were 
cited to show that females did succeed and 
that the duties of the mujavar were per- 
formed by ladies. Defendant No, 1, who 
was herself a female, used to manage the 
present Pir Mabi Taj, and defendant No. 5 
admitted that if any of them died without 
a male issue, his widow, daughters and 
sisters were entitled to get a share in 
the land of the Pir. It is not that this 
evidence is intended to prove a custom, 
but merely to show that the duties of a 
-mujawar in this case are capable of being 
perforn.ed by a female. If that is so, then 
according to the ruling of the Privy 
Council in Skahoo Banoo v. Aga Mohamad 
Jaffar Binduneem (5), female succession is 
not barred. On these grounds I confirm 
=the decree of the lower Appellate Court and 
dismiss the appeal with tosts. 


B. Appeal dismissed. 
“*Page of 3 Bom. L R [Ed] 777 
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MADRAS HIGH COURT 
O. S. Appeal No, 79 of 1936 
November 15, 1933 _ 
Leaon, ©, J. AND Mapaavan Nate, J. 
O. S. NATARATA PELLAT AND ANGTIBE— 
APPELLANTS 


versus 
0.3 SUBBAROYA OHETTYAR— 


RESPONDENT 

Hindu Law—Succeation—Hindu domiciled out of 
British Indit—Succession, whether governed by 
Hindu Law or Succession Act (XXXIX of 1935)— 
Judgment —Foreign judgmant—Judgment ia rem— 
Foreign judgment declaring person as validly adopt- 
ed son of another—Whether binding on Courts in 
British India in matters of succession to immovable 
property in British India. 

The law of succession isto be determined: ac- 
cording to the personal law of the individual whose 
sucesssion ia in question. [p. 681, col L] 

The Courts in India have always applied the 
personal law of a Hindu who has migrated from one 
part of India to another. The same principle 
applies to a case of a Hindu domiciled abroad. 

ence in a caseof a Hindu domiciled out of British 
India, Hindu Law applies in matters of succession 
and not the Succession Act. 73 Ind. Oas 202 (1), 
applied, 57 Ind, Oas. 545 (2) and 114 Ind‘ Oas. 17 
(4), referred to. jp 680, col. 2.] 

A declaration by a Court affecting the status of a 
person demociled within its territory is treated by 
the comity of nations as being analogous to a 
judgment in rem, and governs succession to mov- 
able property. The same principle applies in a 
matter of successiou to immovable property where 
the law requires the personal law to be followed. 
Hence, although the judgment of the foreign Oourt 
declaring a parson to be a validly adopted son of 
another person, cannot be regarded as a judgment 
in rem within meaning of s. 41, Evi. Act, it is 
binding on the Courts in British India in matters 
Telating to immovable property situated in British 
India 177 Ind. Oas. 836 (5), relied on, Rama- 
krishnayya v.,Mahalakshmamma Garu (6), applied, 


0.8. A. against the judgment and decree 
of : Wadsworth, J. in O. 8. No. 596 of 
1922, dated December 1, 1936. 


Mr. P. R. Ramakrishna Ayyar, for the 
Appellante. j 


Messrs. K. Rajah Ayyarand V. Rama- 
swamy Ayyar, for the Respondent. i 


Leach, C. J.—In this appeal the Oourt 
is called upon to decide the question 
whether a foreign judgment declaring the 
respondent to be the adopted son ofa 
Hindu widow is binding on the Oourt’ in 
a suit relating to immovable property, 
On April 26,1891, one Calve Sadasiva 
Chetti, a French citizen, died in Pondie 
cherry leaving a widow, but no issue. The 
deceased was a man of considerable wealth 
and had immovable properties in Pondi- 
cherry andin the Madras Presidency. By 
a willanda codicil dated July 25, 1889, 
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and May 20, 1891, respectively, the deceas- 
ed directed that the bulk of the estate 
should be devoted to charitable purposes 
and he appointed five executors and trus- 
tees. The willand the oodicil were proved 
both in Pondicherry and in this Court by 
four of the trustees, but oneof them, 
Calve Krishnaswami OChetti, refused to 
join in, and in 1892 instituted proceedings 
in Pondicherry for the removal of the 
trustees who had proved the will. As the 
result of this action, the trustees were 
removed in 1906 and fresh trustees were 
appointed. The final decision was given 
by the Oourt of Cessatiun in Paris. There 
was also litigation in Pondicherry with 
Tegard to the validity of the will and 
this led in 1917 to a declaration bv the 
French Oourts that the will was invalid and 
that Vasavambal Ammal, the widow, took 
‘the Pondicherry assets as on an intestacy. 
On December 12, 1906, Vasavambal Ammal 
executed in Madras a deed by which she 
‘purported to adopt respordent No 2. It 
is said by the appellants that this adop- 
tion was invalid as the widow had no 
authority to adopt. Infact they say that 
the will should be construed as embody- 
-ing prohibition against adoption, They 
also say that the widow was induced to 
sign the adoption deed under pressure from 
the trustees who were removed by the 
decree passed’ in Pondicherry. The deed 
‘of adoption was registered in Pondicherry 
‘and the. French Courts have held the 
respondent to be the adopted son of Oalve 
Sadasiva Ohetti and also of Vasavambal 
Ammal. I will return to the decisions of 
the French Ocurts later, but as there hag 
been considerable litigation with regard to 
the estate in this Oourt, it will be cone 
venient first to refer to the suits in 
Madras. 

On February 19, 1908, the respondent who 
was then about four years of age instituted, 
through Vasavambal Ammal as his next 
friend, Sait No. 49 of 1908 of this Court for 
a declaration that he was the lawfully 
adopted son of Oalve Sadasiva Chetti and 
that the will was in consequence invalid, 
On this basis he asked that he be given 
possession of the Madras properties. On 
November 24, 1908, this suit was withdrawn 
with liberty to bring afresh suit on the 
same cause of action, In 1910, the persons 
who were appointed trustees asthe result 
of the suit filed in Pondicherry by Oalve 
Krishnaswami Ohetti in 1892, filed Suit 
No.312 of 1910 of this Court for a declara- 
tion: that the respondent's adoption by Vasa- 
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vambal Anmal was invalid and for "pos- 
session of the properties situated in Madras. 
The-defendants in this sait were three’ of 
the four trustees who had been removed, 
Krishnaveni Ammal (the respondent's 
natural mother), Vasavambal Ammal and 
the respondent. The fourth trustee had 
died in the meantime. ‘his suit was tried 
by Sir Jobn Wallis who was then a Puisne 
Judge of this Gourt. Sir John Wallis held 
that- the adoption of the respondent by 
Vasavambal Ammal was invalid as it was 
contrary tothe provisions of the will and 
also because the nearest sapinda had not 
been consulted Accordingly, he directed 


thatthe properties in the Madras Presi- 


dency should be handed over to the plain- 
tiffs; an appeal (O. S. A. No. 72 of 1913) 
was filed against this judgment and -was 
heard by Abdur Rahim and Phillips, JJ. 
Abdar Rahim, J., held that the Pondi- 
cherry Court had no power to remové the 
trustees appointed by the Madras Court in 
respect of immovable properties situated 
in Madras, and in order to remove the 
old trustees, a suit under s. 92, Orvil P, O. 
would be necessary. Phillips, J. held’ that 
this was not a suit for the removal’ of 
trustees. The old trustees had been remov- 
ed and the plaintiffs had been appointed 
in their places, This was a suit based upon 
a foreign judgment which recogniz-d the 
title of the plaintiffs to administer fhe 
trust and to recover the trust ‘propertien. 
He agreed thatthe adoption was invalid 
for the reasons stated by Sir John Wallis 
and also onthe ground that the factum. of 
adoption had not been proved. In view 
of this disagreement, a Letters Patent 
Appeal No. 229 of 1916, followed and “was 
heard by Ayling, Seshagiri Ayyar and 
Bakewell, JJ. who dismissed the suit’ ‘on 
the ground that there was a defect in “the 
appointment of the plaintiffs as trustees 
and that they therefore had on locus standi. 
No opinion was expressed on the question 
of the validity of the adoption. = 

In 1920 Oalve Subbaraya Ohetti, son-of 
Oalve Krishnaswami Ohetti and two others 
with the sanction of the Advocate-General 
instituted in this Court Suit No. 226 of that 
year for the removal of the three surviving 
trustees who had proved the willin Mad- 
ras, for the appointment of new trustees 
and forthe settlement of a scheme. The 
respondent, Krishnaveni Ammal and Vasa- 
vambal Ammal wero also made defendants. 
This suit also resulted in a compro- 
mise. The compromise was sanctioned 
by Kumaraswami Bastri, J. who passed 
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a deeree, in the terms agreed upon. 
The respondent gaveup his claim to be 
the adopted son of Calve Sidasiva Ohetty. 
To Krishnaveni Ammal was allotted one 
item of. immovable property in Madras, 
“subject to her paying asum of Rs. 50,000 
to the respondent, and to the widow was 


allotted the property which isthe subjecte - 


matter of the suit, ont of which this appeal 
arises. The other. properties. of Calve 
, Sadasiva Ohetti in Madras were to be 
regarded as constituting valid bequests 
fo charities and a scheme for their manage- 
ment was settled, The respondent was 
still a minor, but the Court considered that 
it wasia his interest that there should be 
a decree in the terms agreed upon. 
, -Vasavambal Ammal died on January 25, 
1922. Oalve Subbaraya Ohetti then claimed 
to be entitled to the property: which was 
allotted to Vasavambal Ammal under the 
compromise decree passed in Suit No. 296 
of 1920 on the ground that he was the 
reversioner to the estate of Oalve Sadasiva 
Ohetti, and purported to transfer it to the 
Madras trustees for the benefit of the 
charities mentioned in the will of Ualve 
Sadasiva Ohelti whowas his great uncle. 
Sankara Ohetti, one of the trustees, who 
had been removed by the order of the 
_Freach Oourt, set up a claim ‘to the pro» 
“perty,as the nearest reversioner of the 
widow and purported to transfer it to the 
“appellants who claimed to be illegitimate 
sons Of Oalve Sadasiva Chetti. In 1924 
thè Madras trustees filed Suit No. 53 of 
1924 to recover possession of the pro- 
_perty and also of a rest house which had 
been managed by Vasavambal Ammal. 
In addition to the appellants, Sankara Ohetti, 
Ohockanathan Ohetti (who was also one of 
the original trustees) the then tenant of 
the property, the respondent, and the person 
in possession of the rest house were made 
defendants. In spite of the compromise 
decree passed in Suit No. 26 of 1920, 
the responpent advanced the claim to ba 
the adopted son of Calve Sadasiva Ohetti 
as well as the adopted son of the widow. 
This suit was dismissed on August 24, 1928, 
by Kumaraswami Sastri, J. on the ground 
that Sankara Oheiti und not Oalve Subba- 
raya Ohetti was the nearest reversioner 
of Oalve Sadasiva Ohetti: Suit No. 696 of 
1924 was tried with this suit. Suit No. 696 
of 1924 had been filed by the respondent 
to recover the rest house from the cares 
taker. The respondent, claimed the right 
to possession of the rest house as the 
adopted son ‘of the widow, but without pre- 


WATARAJA PILLAI v. SUBBAROYA OHETTYA ı (MADR.) 


679 


judice to his claim that he was also. the 
adopted son of Calve Sadasiva Ohetti. This 
suit was decreed by Kumaraswami Sastri, 
J. on September 5, 1928, on the ground 
that the respondent had been validly adopte 
ed to Vasavambal Ammuil according to 
French law by which she was governed, 
The learned Judge left upon the question 
of the respondent's adoption to the testa» 
tor. In Suit No, 591 of 1998 of this Court 
Sankara Ohetti sought to recover from 
Krishnaveni Ammal possession of the pro- 
perty which had been allotted to her 
under the decree in Suit No. 226 of 1920. 
Sankara Ohetti claimed to bs entitled to 
the property as the nearest reversioner of 
Oalve Sadasiva Onetti. He also claimed 
the right to manage the rest house, The 
suit came before Krishnan Pandalai, J, 
who dismissed it on the ground that, the 
respondent wasthe validly adopted son of 
VasavambalAmmal. The Court also held 
that Sankara Uhetti could not challenge 
the adoption to Oalve Sadasiva Uhetti ag 
Sankara Ohetti had beea instramental in 
bringing it about, [In 1930 the respondent 
instituted in this Oourt Suit N>. 257 of 
1930 to set aside the oompromis3 decree 
passed in Suit No. 22> of 1920. The defend- 
ants werethe Madras trustees. The rege 
pondent again claimed that he had been 


validly adopted both to the husband and 


the wife and that he was entitled to their 
estates. Tnis suit was alsə compromised, 
The decree passed in Suit No. 226 of 1920 
was confirmed subject to the payment to 
the respondent of Rs. 1,000 plus a like 
sum for costs and the payment by the 
trustees of Rs, 35 per mensem’ for his 
maintenance. f 

I will now return to the litigation in 
Pondicherry. I have already mentioned 
that in 1906 the trastees who had proved 
the will were removed and this led to the 
appointment of new trustees under the 
provisions of the will. In 1917 it was held 
by the Oourt of Appeal at Pondicherry 
that the bequests to' charities were invalid 
because the sanction of the administration 
had not been obtained before the will was 
executed, and it was further held that in 
the absence of any other heir the widow 
took the French estate subject to certain 
non-charitable legacies. In 1920 Oalve 
Subbaraya Chetti tiled a suit in Pondicherry 
for a declaration that he was the rever- 
sioner to the estate of Oalve Sadasiva 
Ohetti. Tne defendantsin this suit. were 
the widow and the respondent. The adop- 
tion was challenged but the Oourt: of. first 
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, Instance held that the respondent had been 
‘ validly adopted both to the testator and to 
Vasavambal Ammal and ordered that all 
, those who were in possession of the proper- 
` ties left by the testator should deliver them 
up tothe respondent. The judgment, cf 
covrse, did not apply to properties which 
“were made the subject of non-charitable 
. legacies. The judgment was upheld on 
appeal by ths Court of Appealin Pondi- 
, cherry and also by the Court of- Cessation 
on second appeal. Therefore, so far as the 
. French Law is concerned, the respondent ia 
` the heir both of Oalve Sadasiva Ohetti and 
| of bis widow and the French Courts have 
given him a declaration of his status. 
The suit out of which this appeal arises 
, was filed on November 5, 1928, to recover 
the property which was allotted to Vasa- 
. Vambal Ammal under the compromise 
. decree in Suit No, 226 of 1920, The respond- 
| ent claimed title to the property both as 
; the adopted son of Oalve Sadasiva Chetti 
„and of Vasavambal Ammal. The suit was 
tried by Wadsworth, J. who held that it 
was no longer open to the respondent to 
set up his adoption to Oalve Sadasiva 
_ Ohetti, this claim having been abandoned 
in Suit No. 226 of 1920 and Suit No, 257 of 
1930, but it was open to him to claim to be 
_ the adopted son of Vasavambal Ammal. 
The learned Judge held that the adoption 
| by the widow had- been proved, and as she 
was governed by French Law the adoption 
was valid. Accordingly he granted the rese 
` pondent a decree for possession. In kolding 
that the adoption of the respondent waa 
valid, the learned Judge relied on the dcou- 
mentary evidence (the deed of adoption and 
adeed of gift executed by Vaeavambal 
Ammal in which reference is.made to the 
adoption) and on the judicial recognition of 
the respondent's status, The appellants 
„have conceded in this Court that under 
„French Law a Hindu widow can adopt a 
“son to herself and that if she does, her 
‘adopted son succeeds to her estate, but they 
Bay. that the documentary evidence does not 
prove that there was a giving and a taking 
and that the requisite ceremony was per- 
formed and therefore itis nct sufficient to 
prove that there was a valid adoption. They 
contend that this Oourt cannot have re- 
gard tothe declaration of status given to 
.the respondent by the French Oourts or to 
the decisions of Kumaraswami Sastri and 
Krishnan Pandalai, JJ. For reasons which 
I shall state, I consider that this Court must 
‘accept the declaration of the French Oourts 
that the respondent is the adopted. son of 
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‘within British India. 
. domiciled in. Porebunder in 
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Vasavambal Ammal and therefore it’ is nat 
necessary to inquire further into the matter, 
Before stating the reasons for holding 


ihat the Court must accept the declaration 


of status by the French Courts, I will deal 
with an argament advanced by the learned 
Advocate forthe appellant that succession 
to the estate of Vasavambal Ammal ig 
governed by the Succession Act which does 
not reecgnize adoption. It is said that in 
declaring in s. 4 that Part II of the Act shall 


‘uct apply if the deceased is a Hindu, 


Muhammadan, Buddhist, Sikh or Jain and 
ins. 29 that Part V shall not apply to an 
intestacy cr to the property of any such 
person, the legislature could have only in 
its contemplation Hindus, Muham madang, 


. Buddhists, Sikhs and Jains who are domi- 


ciled in British India because a country 
can only legislate for its owa citizens, and 
therefore when a Hindu domiciled abroad 
dies leaving property in British India, the 
Act applies because the estate is not within 
the exception. The Courts of this country 
have always applied the personal law of a 
from one part of 
India to another and in Khatubai v. 
Mohammad Haji- Abu (1), the Privy Council 
applied the personal law of a Halai Memon 
domiciled outside British India in the 
matter of succession to immovable property 
The deceased was 
Kathiawar 
which isa Native State. He had carried 
on business for many years in Bombay 
and died leaving immovable property there, 
In matters of-inheritance and succession, 
the Halai Memons of Porebunder follow 


.the Hindu and not the Muhammadan Law 


andin thatrespect differ from the Halai 
Memons of Bombay who have adopted the 
Muhammadan Law, he question was 
whether the deceased’s son took tke whole 
of his estate to ths exclusion of hig 
daughter as under Hindu Law. The Judi- 
cial Committee held that the succession 
was governed by the personal law of the 
deceased which was the law of the Halai 
Memons of Porebunder and not by the pere 
sonal law of the Halai Memons of Bombay, 
In Balwant Rao v. Baji Rao (2), the Privy 
Oouncil stuted that it was established 


(1) 47 B 148; 73 Ind Oas. 208; AIR 1932 P O 
414; 50 I A 108; 44 ML J 35; 25 Bom, LR 137: 
17 L W 218; 37 OL J 131; 383M LT 45;270 W 
N 774 (PO). 

(2) 48 O 80; 57 Ind. Cas. 545; A IR 1921 P O 
187; 39 M LJ 166; 
(1920) M W N 483; 22 Bom. L R 1070; 28ML T 
157; 18A LJ 1049; 13 LW 679; 350 WN 2% 
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that the law of succession was in any given 
case to be determined according to the 
‘personal law of the individual whose suce 
cession was in question, This case, how- 
eyer, related to a Mabarashtra Brahmin 
domiciled in the Bombay Presidency leav- 
ing immcvable property in the Central 
Provinces and is therefore not so much in 
point as Khatubat v. Mahomed Haji Abu 
(1). The latter case is directly in point 
» “and decides the question, ` E 
< The argument of the learned Advocate 
for the appellant would appear to be based 
‘on observations by Wallis, O. J. in 
Kessara Venkattappayya v. Nayant Ven- 
kata Ranga Rao (3), where he said that the 
limits of legislative authority are territorial 
and ‘the Indian Legislature in particular has 
authority to legislate only for British India 
and British subjects in Native States, 
Prima facie therefore, its enactments are 
not to be construed to apply to acts done 
outside British India even by British sub- 
‘jects, In that cage the Court held that the 
. Registration Act did not apply to authorities 
to adopt, executed in Native States by 
domiciled subjecis of those States and such 
.documents being valid and admissible in 
British India a person adopted in pursuance 
of an authority executed in the Nizam’s 
Dominions was entitled to inherit the sepa- 
‘rate properties of his adopted mother's 
father situated in British India. The case 
was carried to the .Privy Council, Kinara 
' Venkatappayya v. Nayant Venkata Ranga 
Row (4). Their Lordships held that the 
document in question had been duly regie- 
tered, and did not consider it necessary to 
‘discuss 
“the important but somewhat abstruse question, 
- whether the respondent being at-that time resident 
-in and a subject of the State of the Nizam, could 
‘ely upon the unquestioned fact that his status as 
an adopted child was accepted by the Oourts in 
. the Nizam’s Dominions, as a binding decision on 
- the question of his status precluding all dispute as 
to the fact and lawfulness of his adoption.” 


Consequently, the Privy Council left open 
tke specific question whether the declara- 
tion of a foreign Oourt on the question of 
adoption is binding on Courts in British 
India, but its decision in Khatubat v. 
‘Mahomed Haji Abu (1) negatives the argu- 
ment that the Succession Act must be 
deemed to apply to the estates of Hindus 

(3) 43 M 288; 59 Ind. Oas. 978; A IR 1920 Mad. 
‘763; 88 ML J 149. 

(4) 52 M 175; 114 Ind. Oas 17; AIR 1929 P O 
24; 56 I A 21; $9 L W 118; (1998) M W N 47; 33 
O W N 361; 490 L J 148; $1.Bom. L R 299; 
(1929)-A LJ 43; 56M L J218; Ind. Rul. (1929) 
P 057 O. ; 
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wh) are domiciled abroad. Coming now to 
the main question, it must be accepted that 
the judgments of the French Oourts declare 
ing that the respondent is the validly adopt- 
ed gon of Vasavambal Ammal cannot be 
regarded as judgments in rem within the 
meaning of s. 41, Evi. Act, but a declara- 
tion by a Oourt affecting the status ofa 
person domiciled within its territory is 
treated by the comity of nations as being 
analogous to a judgment in rem, as was 
pointed out by the Bombay High Oourt in 
the recent case in Menahem Mesha Menaham 
Messa v. Moses Bunin Menahem Messa (5) 
and governs succession to movable prope 
erty. Immovable property stands on & 
different basis and international law does 
not recognize aby power in a Court to ade 
judicate upon the title or the right to the 
possession of immovable property situate 
outside the country of the Court. Ohattels 
can be taken away but land cannot. But 
in recognizing only the personal law of 
Hindus, Muhammadans, Buddhists, Sikhs 
and Jaingsin matters of succession, British 
India has added an exception to the general 
principle that the lex situs must’be appli- 
ed in questions relating to immovable 
property and this is pointed outin “Mayne 
on Hindu Law and Usage” (Edn. 10, p. 96). 
he lex situs is the Succession Act and the 
Succession Act does not apply to a Hindu, 
Muhammadan, Baddhist, Sikh or Jain 
even when he is domiciled outside British 
India. So far as such persons are concerns 
ed, the governing factor is the personal 
law. 

Inasmuch as the Oourts of British India 
recognize the validity of a declaration of 
status by a.foreign Oourtin a matter of 
succession to movable proparty in British 
India becauge the personal law applies, it 
seems to me that thay must do the same 
in a matter of saccession to immovable 
property where the law requires the per- 
sonal law to be followed. No reason exists 
for making any distinction. Treating the 
personal law as part of the lex situs, the 
Courts of the country of domicile are best 
able to decide questions of status. In Rama- 


-krishnayya v. Mahalakshmamma Garu (6). 


Phillips and Reilly, JJ. held that’ British 
Indian Courts had no jurisdiction to 
entertain a suit for a declaration that an 
adoption which was made in French terri- 
tory was not valid according to French Law, 


(5) 40 Bom. L R 571; 177 ind. Oas, 838; A T R 
1938 Bom. 304; ILR (938) Bom. 529; l} R B 


121; 
(6) 30 L W 691. 
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and the fact that there was in British India 
immovable property be'onging to the 
estate would not invest the Oourt with 
jurisdiction to entertain the suit. Jt appear- 
ed from the evidence in the case that the 
French Law as to adopticn and as to a 
Hindu widow’s rights in property was on 
all fours withthe law as administered in 
British India. The Court considered that 
the ccntesting defendante being French 
subjects were entitled to have tke question 
of status determined according to the law 
prevailing in the country in which they 
were domiciled and for a foreign Court to 
usurp jurisdiction in such a matter was 
highly undesirable. The Oourt added 
that it might be necessary (it did not 
say that it would be necessary) in litigation 
with regard to property situated in British 
India to decide such questions, but it refús- 


ed to enfertAin a mere declaratory suit. - 


The decision is not in conflict with the 
opinion J have expressed but rather lends 
support. For the reasons indicated I hold 
that this Court Must accept the declaration 
of tke French Oourts that the respondent 
was lawfully adopted by Vasavambal 
Ammal and that as the pr perty in 
suit belongs to her estate the respondent 
is cntitled to possession of it. My learned 
brother phares this view and the appeal 
will therefore te dismissed with costs. 
We certify for two Counsel. 


NB, Appeal dismissed. 


ALLAHABAD HIGH COURT 
Oriminal Reference No. 474 of 1939 
July 7, 1939 
Mota, J. 
BANSIDHAR AND OTARRS—ÅPPELLANTS 
versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), se, 424, 
367—Duty of Appellate Court. 

It would be well for District Magistrates who hear 
appeals in criminal cases to bear in mind that they 
are also subordinate to higher Courts and it is their 
duty to satisfy the higher Courts by their judgmedts 
that they have applied their minds to the case before 
_them andinresording a finding of conviction upon 
the evidence produced before them, have arrived at 
a correct conclusion, In order to discharge this duty, 
it is necess for them to see that their judgments 
fulfil the requirements laid down by the law. Merely 
saying that all ths points arising in the case have 
been considered by the Oourt below and have been 
rightly decided, does not show that the Appellate 
Court has applied its mind to the points arising in 
the case and has arrived at its own independent 
heehee in respect of them as it is yeauited by the 
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Or. Ref. made by the Sessions Judge of 
Jbansi, dated May 30, 1939. i 


The Assistant Govt. Advocate, for the 
Crown. 


Order.—This is a reference by the 
learned Sessions Judge of Jhansi drawing 
the attention of this Court to. a judgment 
recorded by the learned District. Magistrate 
of Jalaun in an appeal made before him by 
seven persons who were convicted by a, 
Magistrate of the Second Olass of offences 
under ss, 147 and 355, I. P. O. The 
learned Sessions Judge has suggested with- 
out making a specific recommendation to 
that effect that the judgment of the learned 
District Magistrate should be set aside and 
that he should be directed to re-hear the 
appeal and to record a proper judgment. 
The judgment of the learned District Magis- 
trate to which objection has -been taken 
by the learned Sessions Judge runs as 
follows : 

“This is an appeal against an orderof a Special 
Magistrate of the Second Olass, Orai, in a case 
under ss. 355 and 137, L P. O. Seven persons 
were convicted and all of them ap . Lhave given 
a patient hearing to the learned Counsel for the 
appellants. Nota single new thing has been said 
in this Oourt. Almost all the points advanced by 
the learned Counsel for the. appellants have been dis- 
cussed in the judgment of the Court below. In my 
opinion, the Oourt below has not erred in its findings, 
If anything, the learned Magistrate was lenient to the 
accused persons. I dismiss the appeal and further 
order that all the appellants be bound down under 
s. 108, Oriminal P, 0,, for one year (after the release 
of the accused persons sentenced to imprisonment) and 
each accused person will have to furnish a surety for 
Ra. 100 to keep the peace.” 

The objection taken by the learned Ses- 
sions Judge is that this judgment dces not 
fulfil the provisions of s. 424 read with 
s. 367, Criminal P. O. Having considered 
the judgment of the trying Magistrate as 
well as of the learned District Magistrate, 
Ihave not the least hesitation in agreeing 
with the view taken by the learned Sessions 
Judge. The judgment written by the learn- 
ed District Magistrate obviously fails to 
fulfil the conditions of s. 424 read with 
8. 367, Oriminal P. O. The latter section 
which is relevant for the ‘purposes of the 
argument provides that a judgment of a 
Oriminal Court “shall contain the point or 
points for determination, the decision there- 
on and the reasons for the decision.” This 
provision is made applicable to the judg- 
ments of the Appellate Courts by s. 424, 
Criminal P. ©. It would be well for Dis- 
trict Magistrates who hear appeals in 
criminal cases to bear in mind that they are 
also subordinate to higher Oourts and it is 
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their duty to satisfy the higher Courts by 
their judgments that they have applied 
. their minds tothe case before them and in 
recording a finding of conviction upon the 
evidence produced before them have arriv- 
ed at a correct conclusion. In order to dis- 
charge this duty, itis necessary for them 
tosee that their judgments fulfil the re- 
quirements laid down by thelaw. It is al- 
‘ways easy for the Appellate Oourt to say 
that all the points arising in the case have 
“been considered by the Oonrt below and 


“have been rightly decided. This does not, 


“however, show that the Appellate Court has 
applied its mind to the points arising in the 
case and has arrived at its own indepen- 

dent judgment in respect of them as it is 

"required by the lawtodo. In the present 
case I have carefully perused the judgment 
of the trying Magistrate which covers seven 
typed pages and I find that the prosecution 
story is by no means a simple and straight- 
forward story and the evidence produced by 
the presecution is by no means overwhelm- 

_ing or of such a character ag to leave no 
room for doubt, 

Tt is quite evident that several points arise 
for consideration relating to the inherent 
merit of the prosecution story and the 
credibility of the evidence by which it is 
sought to be supported. Some of these 
points have been considered by the trying 
Magistrate andit is not for me tO say whe- 

_ther tke findings arrived at by him are right 

‘or wrong. The fact remains that the case 
demanded some consideration onthe part 
of the Appellate Court, but the judgment 
ofthe learned ‘District Magistrate does not 

“show that he gave the case the considera- 

ition which it deserved. Under the law it 
was Clearly his duty to state the various 
points urged before him and to record his 

‘decisions thereon with his reasons for those 

‘decisions. He has entirely failed to dis- 
charge that duty and D am therefore of the 
opinion that his judgment must be set 
aside. I therefore accept this reference and 
direct that. the case shall be sent back to 
the learned District Magistrate of Jalaun 
for re-hearing the appeal and for re 
cording a proper judgment as required by 
the law. 


B, Case remanded. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Reference No. 17 of 1937 
May 22, 1939 
Davr, J. O. AND Leso, J. 
COMMISSIONER or INCOME-TAX, 
BOMBAY PRESIDENOY, SIND annd ADEN 
—APPLICANT 


versus 
CENTRAL POPULAR ASSURANOE 0o., 
Tp, —ASS8RrRSSBR— OPPONENT 

Income Taz Act (XI of 1922), s. 66 (2)—Fee of 
Rs. 100, is part of reference by assesses and rt 
of cost of reference by missioner and falla 
within terms of “ costs“ as used in suba. (6)— 
Assesace unsuccessful in reference—His contentions 
shown to be wrong—Taxed costs—Setting off against 
fees of Rs. 100 paid under eub-s. (3). 

“ Fee ” in sub-s, (2) of a, 66, Income Tax Act, 
does not mean & deposit or security. It isthe price 
paid by the assesses for the reference and it ig 
not unreasonable to assume that the word is used 
in its ordinary meaning, that is to say, itisa fee 
for payment for work done in connection with the 
zêlerenta. by the Commissioner. It is part of the 
costs of reference by him and likewise thecost or 
part of the costs of the reference by the Income-tax 
Commissioner. Therefore, as such, it falls within the 
term ‘costs’ as used in sub-s. 6 and it is in the 
discretion of the Oourt to pass such orders in re- 
lation to it as may, in its judicial discretion, seem 
proper. When the assessee is successful, when it is 
clear that he is right in his contention, there is no 
reason why he should not have paid hackto him 
as part of the costs incurred, this Rs. 100 plus any 
taxed costs incurred by the proceedings in Court, 
But onthe other hand, there isno reason, if he 
should fail and hiscontentions be shown to be 
wrong, why he should not lose this Re. 100 and pay 
as well the taxed costs incurred by proceedings in 
Court onthe general principle that costs should 
follow the event. The taxed costa will not be sət- 
off against the fee of Rs. 100 pele under sub-a, (2) 
of s. 66, Income Tax Act, which the Commissioner 
will retain as aee. [p. 684, col. 2,] 


Ref. made by the Oommissioner of 
Income-tax, Bombay Presidency, Sind and 
Aden. = 


Mr. Purtabrai D. Punwani, Advocates 
General, for the Applicant. 


Mr. Suganlal Hassanand, for the Op- 
ponents. 


Davis J.C.—We have before us the 
question of the costs and the method of 
calculating the costs to be awarded to the 
Commissioner of Income-tax in a reference 
made by him unders. 66 (2), Income Tax 
Act, in which the assessee was unsuccessfal. 
There appeared to be two extreme views 
taken by the learned Advocate who 
appeared in this case on behalf of the un- 
successful assessee and the learned Advocate- 
General for the Income-tax Commissioner, 
Mr. Suganlal, for the unsuccessful assessee, 
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takes the view that Rs, 100 which is pay- 
able under s, 66 (2), Income Tax Act is, 
what he describes asa _ dep-sit or security 
for costs to be incurred in Court, and that 
if these taxed costs sbould-be legs than 
Rs. 100, as would be the case here, the 
unsuccessful assessee is entitled to refund 
of the balance. The learned Advocate- 
General takes the view that this Re, 100 
does not fell within the discretion of this 
Court under sub-a. 6 of a. £6, Income 
Tax Act, at all. He says that the Court 
cannot even when the assessee is successful 
direct that he should be re-paid this Rs. 100 
which is the price of the reference; that the 
Legislature did not intend this Rs. 100 to 
be the subject of the order of the Court at 
‘all, and he relies principally upon the fact 
that the proviso to sub s. 2 of s. 66 expressly 
provides the circumstances under which 
this fee may be refunded and these’ cir- 
cumstances relate to something which 
happens before the reference reaches the 
Court and not after. We think, however, 
‘that the better view lies between these 
two extremes. We do not think that in 
view of the fact the word ‘fee’ is used by 
the Legislature in subse, 2, it can mean, as 
Mr, Suganlal argues, a deposit or security ; 
the word ‘fee’ in this case appears clearly 
to be the price paid by the assesses for 
the reference and it is not unreasonable 
‘to assume that the word is used in its 
ordinary meaning, that is to say, it is 
a fee for payment for work done in con- 
nection with the reference by the Come 
‘missioier, 

One of the objects, of course, of fixing 
this fee at Rs. 100 may have been to 
discourage a frivolous refererce and the 
‘Revenue Anthorities have statutory powers 
-to reduce this fee; but be that. as it may, 
we think, that there isno reason why the 
-word ‘fee’in sub-s 2 cf 8.64, Income Tax 
Act, should not be given its own ordinary 
meaning. We see, however, nothing in- 
compatible between the view that Rs. 100 
is a fee and the view that this Rs, 100 ig 
-nevertheless part of the costs of the 
reference and therefore within the dis- 
-oretion of the Ocurt under sub-s. 6. Part 
of the costs of reference by tha assessee is 
undoubtedly payment of this fee of Rs. 100, 
Tt is part of the c:sts of reference by him 
‘and likewise the cost or part of the costs 
-of the reference by tha Income-tax Oom- 
-missioner. Therefore we think, as such, it 
fails within the term ‘costs’ as used in 
sub-s. 6 and that it is in the digcretion 
ofthe Oourt to pass such orders in relation 


to it as may, in its judicial discretion, 
seem proper. 3 

Our attention has been drawn to a 
Rangoon case in Commissioner of Income- 
tax, Burma v. J. I. Milne (1) the part of 
the judgment dealing with the question of 
this fee of Rs. 100 is atpp. 460 and 461*. 
But in this Rangoon case as in the Bombay 
case in Commissioner of I ncome-tax, Bombay 
v. Gopal Vaijnath (2) the assessee was 
succeraful and we have no difficulty in hold- 
ing that when the assessee is successful, 
when it is clear that he is right in his 
contention, there is no reason why he 
should not have paid back to him as part 
of the costs incurred this Rs. 100 plus any 
taxed costs incurred by the proceedings 
in Court. But onthe other hand, we see no 
reason, if he should fail and his contentions 
be shown to be wrong, why he should not 
lose this Rs. 100 and pay as well the taxed 
costs incurred by proceedings in Oourt on 
the general principle that costs should 
follow the event. In the Bombay case the 
learned Chief Justice was dealing with a 
case where the assessee was ‘successful and 
he said: j 

“The Advocate-Qeneral says that in some of the 
decisions of the other High Courts, the fee has not 
been treated as part of the costa, but the Court has 
made an order that it be refunded, In my view the 
Court has no jurisdiction to order the fae as auch 
to be refunded; it can only deal with the matter 
in relation to costs. In my opinion, the fee is part 
of the asseagee’s costs of the reference, and conse- 
quently our order directing the Oommigaioner to 
pay the costs covers the return of the fee as being 
part of the out of pockets of the asseasee. In cases 
in which the assesses is ordered to pay costs, the 
Oourt can, if it considers that credit should be given 


to the asseseee for the fee, give the Commiasioner 
his costs less Rs, 100." 


So that the learned Chief Justice was 
not dealing with the case of the unsuccess- 
ful assessee but merely said what, with 
respect, we think necessarily follows from 
his finding, that the fee is’ part of the 
costs. It isa matter to be dealt with by 
the Oourt in its discretion under sub-a. (6), 
and there is nothing in any relevant 
section in that Act which deals with this 
fee of Rs 100 separately as such and gives 
the Court power to order ita refund as a fee. 
If it is not part. of costs within the 
meaning of sub-s. (6), the Oourt has no power 
to deal with it at all. But we think 
clearly that the Court has power to deal 
with it because so far the assessee is 

(1) 11_R 454; 148 Ind. Cas. 98; AIR 1934 Rang. 
4; 6R Rang. 197 (8 B). 

(2) 38 Bom. LR 929; eis Oas. 518; AIR 1936 


Bom. 385; 60 B 999:9 R 
* Page of 11 R.A Bd] es ara: 
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concerned, it is clear that he pays Rs. 100 
as the price of the reference to be made 
by the Commissioner, itis part of the costs 
of the reference with which sube. (6) deals 
and if the assessee is successful ordinarily, 
he should be entitled to his cosis which 
include this fee. 

Our attention has been drawn to acase 
of this Oourt Commissioner of Income-tar, 
Bombay Presidency and Aden v. K. H. 
° Katrak (3) and the remarks at p 437* which 
deal with the refund of the balance cf this 
Rs. 100 after taxed costshad been deduct- 
ed because according to the scales of fees 
in force in this Court it must happen in 
many cases that the taxed costs would be 
less than Rs. 100, so that the unsuccessful 
assessee would often be entitled to a refund 
if we hold that this Rs. 100 was, as it 
were, a deposit or security against which 
the taxed costs incurred by him.had to be 
set-off, and balance being re-paid to him. 
But in this case the learned Judges did 
not consider this question at any length, 


nor indeed do we think they gave a decision - 


which binds this Court. The learned Judge 
who gave the judgment went no further, we 
think, in that case than to express a pious 
hope. He said: 

“The assessee has already deposited Ra. 100 with 
the Income-tax Oommissioner to meet the costs of 
this reference as we order that the Income-tax 
Oommissioner should have hie costs as taxed by 
this Court provided such sum does not exceed 
Es. 100. If the costs taxed are less, the assessee 
will no doubt get a refund from the Income-tax 
Commissioner of the balance.” 


But even if the learned Judges had 
there decided that the balance should be 
refunded, even so under sub-s. (6) it would 
appear they had discretion. But we think 
that in this case before: us there is no 
reason that we should follow any other prin- 
ciple than that costs follow the event. The 
assessee in this case was unsuccessful. No 
circumstance has been shown which invites 
special sympathy on his behalf. It does not 
appear that the Commissioner of Incomes 
tax did anything which was unnecessary or 
which would invite our disapproval or 
discrimination against him. It was said 
that in one case, for instance, the Com- 
missioner of Income-tax refused to muke 
a reference when called upon by this Oourt 
todo so. In such a case it would be within 
this Courv’s discretion to order the fee of 
Rs, 100, as part cf the costs, to be returned 
toeven an uusucceesful assessee. But in 


(3) 31 8 L R 432; 171 Ind, Oas, 375; AI R 1937 
Sind 234; 10 R 5 104, 
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this case there is no circumstance of this 
kind and we see no reason why, as the 
assesses has failed, he should be entitled to 
a credit of this Rs.t100 or the return of the 
balance merely because he had to pay itin 
advance as a fee to the Commissioner and 
as the price of the reference It was enact- 
ed that a fee of Rs. 100 should be paid 
because presumably the Legislatare thought 
this sum was a fair return forthe work 
involved by the reference; and it being 
shown, a8 in this case, that the assessee 
was wrong and the Income-tax Commise 
sioner was right on the questions raised in 
the case stalled, we see no reason why this 
fee of Ks. 100 should be retarned to the 
unsuccessful assesses, by way of cash or 
credit, in part cr in whole, The order as to. 
costs` then will be that the unsuccessful 
assessee is to pay the taxed costs and 
these taxed costs will not be set-off against 
the fee of Rs. 100 paid under sub-s,:2) of 
s. 68, Income Tax Act, which the Oom- 
missioner will 1etain as a fee. 


D. Order accordingly. 


PATNA HIGH COURT 
Appeal from Appellate Decree No, 67 
of 1938 
September 15, 1939 
ROWLAND AND OHATTEBJI, JJ. 
PRAHLAD CHANDRA SINGH— 
PLAINTIFF—APPRLLANT 
versus 
BHIM MAHATO AND OTAERS— 
DEFENDANTS— RBE8PONDENTS i 

Abatement—Partial—Appeal—Partition suit dec-, 
reed—Appeal by ali defendants—Decree and grounds 
of appeal proceeding on ` grounds common to all— 

eath of one appellant—Others can continue appeal 
under O. XLI, +. 4, Civil Procedure Code (Act V- 
of 1908)—Heidence< Judgment tn previous suit— 

robattve value of. 

Ina partition suit no effective decree can be made 
unless all the co-shareis are before the Court, It 
does not, however, follow that a suit for partition 
cannot be dismissed againstan absent defendant, 
In an appeal from a decree which proceeds on 
grounds common to all the appellants 1f there is 
partial abatement owing to the death of some of 
them, the surviving appellants may contiuue the 
whole appeal. Where the decree appealed from is 
of such a nature that the hearing of the appeal after 
partial abatement may result in the passing of 
two inconsistent decrees, the whole appeal must 
fail. (p. 688, col. 1.] f , \ 

Where a decree ina partition suit is challenged 
in appeal by all the defendants and the decree 
proceeds on grounds common tothem all and so 
also are their grounds of appeal, on the death- of 
one of the appellants, the survivors are entitled to 
the benefit of 0. XLI, 3.4, Civil Pi QO, and. cag 
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continue the appeal without the legal representative 
of the deceaced being substituted. 

[oeme law referred to.] . 

e question as to the probative value of a find- 
ing in a previous cuit depends on the nature of 
the finding and of the issues involved inthe two 
different suits. [p. 689, col. 1) 

A. from the decision of the District Judge, 
Manbhum, dated September 27,1937. 


Messrs. S. M.Mullickand S.C. Mazumdar, 
for the Appellant. 

Messrs. B. C. De, N. N. Ray and Sambhu 
Brameshwar Prasad, for ths Minor, for the 
Respondents, 


Chatterji, J.—This is an appeal by the 
plaintiff who brought a suit for partition of 
a rent-free tenure consisting of village 
Mirdih in the District of Manbhum. Tbe 
village has been recorded in the Record of 
Rights published in 1920 as comprised of 
twenty-four Khewate, namely, Khewats 
Nos. 2-1 to2-z4. ‘Ihe tenure formerly be- 
longed to a family of three brothers Buchu, 
Dakshin and Gandhu, In course of time 
the shares of all these brothers passed into 
the hands of outsiders. On September 23, 
1935, the plaintiff, who is the landlord of 
the village, purchased the 2-3rds interest of 
the first two brotkers in execution of three 
decrees for arrears of cess obtained against 
the recorded tenure-holders. ‘Lhe defend- 
ants on the other hand originally obtained 
a mokarrari lease of Gandhu’s 1-3rd share 
but subsequently purchased that share at 
an execution sale on August 30,1850. The 
position therefore is that the plaintiff is 
now the holder of the 2-3rds share of Buchu 
and Dakshin and the defendants of the 
1-3rd share of Gandhu. The suit was 
defended mainly on the grounds; (1) that 
there was a previous partition between the 
three biothers Buchu, Dakshin and Gandhu 
long ago; (2) that the plaintiff's purchase 
of the 2-3rds share of Buchu and Dakshin 
was notevalid as the decrees for cess were 
“without jurisdiction and null and void”; 
and (3) that the defendants acquired partly 
by cettiement and partly by purchase some 
lands from the branches of Buchu and 
Dakshin and have been in possession of 
those lands adversely for a long time, 

‘Lhe learned Subordinate Judge tried the 
suit, overruling all these defences, passed a 

reliminary decree tor partition. On appeal 
by the defendants tre learned Duistnet 
Judge has reversed the decree except with 
regard to the lands recorded in ijmal 
Khewat No. 2-24, area 21°99 acres. Hence 
this second appeal by the plaintiff. 

. ‘Lhe first point raised by Mre 8. M, Mullick 
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on behalf of the appellant is that the appeal. 
before the District Judge was not competent. | 
It appears that during the pendency of 
that appeal one of the appellants, Rakhal 
Mahto, who was defendant No. 5 died on 
July 1“, 1937, and without his heirs being - 
brought on the record, the appeal was decided 
on September 27, 1937, that is to say, within” 
the period allowed for substitution. Mr. 
Mullick's contention is that after the death 
of Rakhal the appeal could not proceed in ° 
the absence of his heirs because in a partis 
tion suit all the co-sharers are necessary 
parties. He relies on the cases of Churaman 
Mahto v. Bhatu Mahto (1), Mahammad 
Abjal v. Hafizannessa Khatun, 91 [nd. Cas, 
567 (2) and Naimuddin Biswas v. Manirad-. 
din Laskar (3). me 

In the Patna case a suit for partition . 
having been dismissed, the plaintiffs 
appealed and during the pendency of the 
appeal one of the respondents died and no 
substitution of his heirs having been made 
within the prescribed period, the appeal- 
stood abated against him. The question 
then arose whether the appeal could proceed 
against the remaining respondents. It 
was held that it could not, because no 
decree for partition could be passed in the 
absence of any co-sharer. 

In Mahammad Abjal v. Hafizannessa’ 
Khatun (2) it was laid down that an appeal 
ına partition suit is incompetent unless’ 
all persons interested sare made parties’ to: 
the appeal either as appellants or respone’ 
dents. Tcere a suit for partition having’ 
been decreed, some of the defendants 
preferred an appeal without impleading the 
plaintiffs as parties as the contest was 
limited to the question of shares as between 
the defendants inter se. The appeal was 
held to be incompetent for want of necese 
sary parties. Though the plaintiffs’ shara . 
might not have been disputed, the object 
of the appeal was to obtain a decree for: 
partition after determining the shares of. 
the defendants inter se. This case, there-.- 
fore, is only an illustration of the principle . 
that no effective decree for partition can be -~ 
passed unless all he ccesharers are before. 


tne Court, 


In Natmuddin Biswas v. Maniraddin. 
Laskar (3) the suit was one under s. 106. 
of the Ben, Ten. Act for correction of the 
Record of Rights on the allegation that the - 
rent was really kis. ? and not Rs. 104s 

(1) 16P L T 308; 154 Ind, Oas. 856; 7 R P 491(1); 
A 1 R1935 Pat, 241. “ 
' (2) AI R 1926 Oal. 74); 9l Ind, Oas. 567. 

(3) 32 O W N 299; 107 Ind, Oas. 728;47 OL J 83; 
A 1 R1928 Oal, 184, gT tole 
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entered in -the record. The suit was dis- 
missed by the trial Gourt and on appeal it 
was decreed. The landlord-defendants then 
appealedto the High Court. During the 
pendency of the appealin the High QOourt 
one of the appellants died and his heirs not 
having been substituted, the appeal abated 
so faras he was concerned. The respon- 
dents than contended that the whole appeal 
must fail. This contention was accepted 
“on the ground that if the appeal were 
allowed to proceed as regards the surviving 
appellants and ultimately it succeeded, the 
result would be that there would be two cone 
tradictory decrees, one which stood against 
the deceased appellant declaring that the 
rent was Rs. 7 and the other which would 
be passed in favour of the surviving appel- 
lants to the effect that the rent was Rs. 10, 
Malik, J., one of the Judges who decided 
the case, observed that the true test for 
determining whether the appeal is compe- 
tent after partial abatement is whether, 
having regard tothe nature of the suit and 
the decree made, the appeal can be heard 
in the absence of the heirs of the deceased 
appellant. 


The position in the present case is differ- 
ent. The trial Oourt passed a decree for 
partition and that decree was challenged 
in appeal by all the defendants, ‘I'he 
decree proceéded on grounds common to 
them all and go also were their grounds of 
appeal, Taey were therefore entitled to 
the benefit of O. XLI,r.4 of the Oivil P. O. 
which runs ag follows :— 

“Where there are more plaintiffs or more defend- 
ants than one in a suit, and the decree appealed from 
proceeds on any ground common to all the plaintifis 
or to all the defendants, any one of the plaintiffs or of 
the defendants, may appeal from the whole deoree, 
and thereupon the Appellate Court may reverse or 
vary the decree in favour of all the plaintifis or 
defendants, as the case may be”. 


> Jt is no doubt true that in a suit for parti» 
tion no decree can be made in the absence 
of any cosharer. But it does not follow 
that a suit for partition cannot be dismissed 
@gainst an absent defendant, Here the 
purpose of the appeal was to obtain a 
reversal of the decree for partition and dis- 
missal of the suit. This purpose could be 
gained by the surviving appellants con- 
tinuing the appeal after Kakhai’s death. 
Indeed the heirs of Rakhal could complain, 
had the result of the appeal been to their 
detriment, that the Oourt should not 
have heard the appeal without waiting 
for the prescribed time for substitution. 
The plaintiff, however, cannot make any 
grievance out of this, In this connection 
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reference may be made to the cases of 
Chintaman Nilkant v Gangabai (4), Ram 
Sewak v. Lambar Pande (5), Somasundaram 
Chettiar v. Vatthilinga Mudaliar (6) and 
Satulal Bhattacharjee v. Astruddi Shaikh 
(7). 
Tne facts in the Bombay case were that a 
suit for partitiun having been decreed, two 
of the defendants filed a joint appeal and 
pending its hearing, one of them died with- 
out her representative being brought on the 
record. The surviving appellant proceeded 
with the appeal which was ultimately 
allowed and the suit was. dismissed, On 
second appeal by the plaintiffs it was cone 
tended that the lower Appellate Court ought 
not to have heard the appeal as it had 
abated. This contention was overruled 
and it was held that as the two defendants 
had appealed on grounds common to them 
both, the Court had power to bear the appeal 
and deal with the whole suit. 

The suit in Ram Sewak v. Lambar Pande 
(5) was alsoa suit for partition. The suit 
was decreed by the trial Oourt and on 
appeal by the defendants one of them died 
pending its hearing and her heirnot being 
substituted within time, the appeal, so far 
as she was concerned, abated. ‘I'he conten- 
tion was raised that the whole appeal 
abated. Tnis contention was given effect 
to; but on second appeal the High Court 
overruled it, 

The case in Somasundaram Chettiar v. 
Vatthilinga Mudaliar (6) related to a suit 
by Hindu reversioners for recovery of 
Possession of properties said to have been 
improperly alienated during the lifetime 
of the limited owner. The suit having been 
decreed, some of the defendants appealed, 
Two of the appellants died and their repre- 
sentatives were not brought on the record. 
It was contended that the appeal, having 
abated so far as those two were concerned, 
could not proceed as regards the surviving 
appellants. This contention was overraled 
and their Lordships said 

“The grounds of appeal in which the appellants 
have succeeded are common to all the appellants and 
we think the terms of O. XLI,r.4 of the Civil P, O. 
are wide enough to cover this case and enable this 
Oourt to set aside the decree as regards the whole of 
the plaintiffs’ claim and not merely in respect 


of the interest of these appellauts whose appeals haye 
not abated”, 


In Satulal Bhattacharjee 


(4) 27 B 284; 5 Bom, L R 90, 

(5) 25 A 37; A W N 1902, 171. 

(6) 40 M 846; 41 Ind. Oas, 516; AI R1918 Mad, 
784; 6 L W 223. 

13 61 0879; 154 Ind, Oas. 147,380 WN 713,4 
I R 1934 Oal, 703; 7 R O 433; 59 O L J 362, 


v. Asiruddi 


beda 


Shaikh (¢7) which related to a suit for eject- 
ment, the queslion arcse whether an appeal 
which was preferred by the defendanta 
c uld proceed after partial abatement due 
to the death of some of them, Their Lord- 
ships, applying the provisions of O. XLI, 
T. 4 of the Civil P, C. held that the appeal 
could proceed at theinstance of the survive 
ing appellants. They however accepted as 
correct the statement of law made by 
Mallik, J. in Naimuddin Biswas v. 
Maniraddin Laskar (3) that the true test is 


whether the appeal can be heard in the 


absence of the appellant who js dead. 
. The principles deducible from all these 
decisions including those cited by Mre 
Mullick may be thus stated t— f 
` (1) In a partition suit no effective decrea 
can be made unless all the co-sharers are 
before the Court. f 
(2) Inan appeal from a decree which 
proceeds on grounds common to all the 
appellants if there is partial abatement 
owing to the death of some of them, the 
surviving appellants may continue the whole 


eal. 

*6) Where the decree appealed from is 
of sucha nature thatthe hearing of tbe 
appeal after partial abatement may result 
in the passing of two inconsistent decrees, 
the whole appeal must fail. 

In the present case there was no abate 
ment of the appeal on the death of Rakhal, 
because before the time for abatement 
came, the appeal was heard and decided, 
The whole .appeal was still pending 
and the question is whether the Court 
could hear it inthe absence of Rakhal’s 
heirs. Tte answer to thie isto be found 
in the second of the above-stated principles 
which may very well be applied here, 
though it is not a case of any abatement, 
The contention that the appeal was in- 
competent must, therefore, be overruled, | 

Coming tothe merits of the appeal, it is 
necessary to mention certain facts, Out of 
the twenty-four Khewats, Nos, 2-1, 2-13 and 
2-22 appear to have been recorded separately 
in the names of the plaintifi’s predecessors- 
in-interest end: Nos 224 is recorded 
ijmal. Almcst all the remaining twenty 
covering a: total area of 2c4.1U acres were 
recorded in the. names of the represent- 
atives of the third branch. The plaintiff 
in-execution’ of his decrees- for arrears -of 
cess purchased Khewats Nos, 2-1, 2°13, 2-22 
and 2-3rds share in the tjmal Khewat 
No, 2-24.. According to the defendants they 
acquired by settlement or purchase some of 
the lands from the branches of Buchu and 
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Dakshin. These lands, it is gaid, form - 


part of 234.10 acres included in the remain- 
ing twenty Khewats. The plaintiff claims 
that he purchased the undivided 2-3rds 
share of Buchu and Dakshin in the entire 
village and is therefore entitled to parti- 
tion of the lands comprised in all the 
twenty-four Khewats. The learned District 


Judge has dismissed his claim for partition . 


except with regarded to the lands of Khewat 
No. 2-24 on the finding that there was a 
previous partition. : 


Apparently this is a ‘finding of fact, but ` 
Mr. Mullick wants to asgail it on the' 


ground that in coming to this finding the 
learned District Judge has committed error 


of law, He argues in the first place that: 


the learned Judge has merely relied on‘the 
entries in the Records of Rights, but those 
are not conclusive proof of partition. The 
learned District Judge's judgment, however, 


shows that in dealing with the question of’ 


previous partition, he considered the various 
documents in detail and after having done 
so came to the folluwing conclusion : 
“Broadly speaking the 
shows that for the last 90 years or so there has been 
separate possession of lands, and each branch of the 


family dealt exolusively with the lands in their own 
possession.” 


He therefore held that at least as regards 
the lands recorded separately, there could: 


be no re-partition. There is no error of law, 
in this finding. 


It is next contended that the learned: 
District Judge did not take a correct view 
of the effect of a judgment in previous 
suit inter partes; That suit was brought, 
in 18:5 by ‘the predecessors-in-interest of 
some of the present defendants for a de- 
claration of their exclusive title to a tank 
on the ground that it was included in their 
share which was allotted to them by partis 
tion which took place long ago, this parti- 
tion being the same as that alleged in the 
resent suit. Ona reference to the appel- 
ate judgment Ex, 7,it appears that the 
Appellate Court dismissed the suit mainly. 
on the ground that the plaintiffs failed to 
discharge the burden of proving that they 
had title to the disputed tank. In the 
present suit the tria] Court took the view 
that the decision in the said guit of 1695 
operates as res judicata. The learned 
District Judge has dissented from that 
view but itis said that the reasons given 
by him are not supportable in law. This 
may be so, but it is clear that the previous 
decision cannot operate as res judicata for 
the simple reason that the ‘previous suit 


documentary evidence- 


x 
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was decided by a Munsif’s Oourt which had 
no jurisdiction to try the present suit. 

Mr. Mullick then contends that althongh 

the previous decision may not operate as 
res judicata, itis a very -strong piece of 
evidence. In support of this contention, he 
relies -on the Privy -Council decision in 
Midnapur Zamindari Co., Lid. v. Naresh 
Narayan Roy (8) and refers to the following 
passage: a, 
a, “Their Lordships do not consider that this will 
fopnd an actual plea of res judicata, for the defen- 
dants, having succeeded on the other plea, had no 
occasion to go further as to the finding against 
them; bub it is the finding of a Court which was 
dealing with facts nearer to their ken than the 
facts are to the Board now, and it certainly creats 
a paramount duty on the appellants to displace the 
finding, & duty which they lve not been able to 
perform”. 

This decision must be read with re 
ference to the facts of that case. The ques- 
tion, a8 to the probative value of a finding 
in a previous suit depends on the nature 
of the finding and of the issues involved in 
the two different suits. In the present case 
the judgment of the trial Court in the suit 
of 1895 has not been produced and we do 
not know what were the issues framed 
there. Looking to the Appellate Oourt’s 
judgment Kx. 7 it appears that the real 
question for consideration in the present 
suit was not at all in issue in the earlier 
suit. As I have already pointed out, the 
Appellate Oourt dismissed the suit on the 
finding that the plaintiffs failed to discharge 
‘the burden of proving their title. ‘Che 
broad question as to whether there wasa 
partition of the entire village does not 
appear to have been considered or decided, 
The previous decision, therefore, is hardly 
-f ‘aly assistance ın the present suit, This 
is the view which the learned Vistrict Judge 
thas apparently taken and there is nothing 
wrong in it, 

Mr. Mullick next attacks that part of 
khe judgment of the District Judge wnere 
whe says that even if it were held that there 
Mad been no partition, this suit cannot 
succeed in 1t8 present form. In dealing 
with this aspect of the case, it- is said, the 
District Judge lost sight of. the distinction 
between the landlord's interest and the ten- 
ancy right with respect to. those lands of 
which the defendants took settlement from 
he two branches of Buchu and Dakshin, Mr. 
Miullick’s argument is that in those lands 
mhe defendants have only tenancy right 
while the plaiatit has the superior interest, 
and the claim for partition being in res- 

(8) 48 O 460; 64 Ind, Oas, 231; 14 L W 265,30 M 
T 279; ALR 1922 PU 211; 43 Í A49 (PO) | 
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pect of the superior interest, there is no 
reason for refusing partition of those lands; 
Indeed the learned District Judge's observe 
tions inthis connection may be open to some 
criticism; but ths qaestion does not arise 
in view of his finding that there wis a 
previous partition. What he really means 
is that if the plaintiff has any superior right 
in respect of the lands which are in the 
possession of the defendants in tenancy 
right, the plaintiff may seek his remedy 
otherwise but notin a simple suit for pare ` 
tition. : 

A further question was raised as to whit 
was the effect of the sales in execution of 
the decrees for cess. On the one hand it 
was contended that they had the effect of 
rent sales under the provisions of s. 208 of 
the Ohota Nag. Ten, Act: on the other 
hand that they were sales in execution of 
money decrees, This question is of no 
consequence because the suit must fail on 
the ground that there was a previous partie 
tion. 

The appeal must, therefore, be dismissed 
with costs, 


Rowland, J.—I agree, and on the merits 
of the appeal have nothing to add. 

But on the preliminary point that it was 
not competent to the District Judge to 
decide the appeal in the absence of the 
legal representatives of defendant No, 5, 
Rakhal, [ may indicate my view, as the 
point is ofsome importance, Mr. Mullick 
for the appellants sought to bring the 
matter within the rule that a decree against 
a dead man is Void ; and relied on O. XXII, 
T. 3 and the decisions under that rule. He 
argued that. in a partition suit as in a morte 
gage suit all the persons having an interest 
in the property are not only proper but 
necessary parties; and that in the absence 
of any one of such parties, no new decrea 
could be passed in appeal changing the 
title or status of the absentee, as declared 
by the Cours below. Where the absentee is 
a respondent, there is abundant. and uniform 
authority for saying that the decree cans 
not be changed to his disadvantage withe 
out his having an opportunity of being 
heard ; and in cases where an appeal has 
become defective through tne death of a 
respondent, (he being a necessary party to 
the suit) it has always been held that such 
an appeal cannot proceed in the absence of 
his heirs. The appeal having abated against 
the deceased is no longer properly con- 
stituted and the whole appeal must fail. 
This was, for example, the position in 


890 
-Kalidyal Bhattacharjee v. Nagendra Nath 
.Pakrasi (9), a decision the correctness of 
-which I have no wish to question. Follow- 
ing ibis decision, in Naimuddin Biswas v. 
Maniruddin Laskar (3); the same rule was 
--applied to the case where the deceased had 
been an appellant. It was said that the 
-appeal of the deceased having abated, the 
-appeal in his absence was incompetent and 
-could not proceed: it was said that the 
appeal of one appellant being dismissed 
- that of the remainder could not he allowed 
for the result would be that there would be 
contradictory judgments on the same point. 

But the position where the constitution 
of a suit or appeal has become defective 


through the death of a defendant or a res-, 


‘pondent against whom relief being claimed, 
-has in other decisions been distinguished 
from the case where the consequences of 
the death of sn appellant are to be con- 
sidered. Inthe latter case, it has been held 
_ the surviving appelfants can invoke the 

aid of O. XLI, r. 4 of the Code, if the 
decree appealed from proceeds on a ground 


common to allthe plaintiffs or to all the des © 


fendants. The condition was fulfilled here. 

The decision in Naimuddin Biswas v. 
Maniruddin Laskar (3) was considered in 
a later case of the same High Oourt in 
Satulal Bhattacharjee v. Astruddin Shaikh 
(7), where it was held that the appeal did 
not abate as a whole and that, the appeal 
succeeding, the appellate decree enured for 
the benefit of all the appellants inclading 
the deceased. 
. The judgment approves the decision in 
the Madras High Oourt in Sundaram 
Chettiar v. Vaithtlinga Mudaliar (6), which 
dollowed earlier decisions in Ram Sewak 
v. Lambar Pande (5), and Chintaman 
Nilkant v. Gangabat (4). The same princi- 
ple has been applied to an appeal in a 
mortgege redemption suit in Maung Byaung 
y. Maung Shawe Baw (10). 

fam of opinion that we ought to follow 
those decisions, that O. XLI, r. 4 gives a 
discreticnary power to an Appellate Court 
to save the rights of parties from being 
defeated by a purely technical objection, 
and that this was a case within botn the 
letter and the intention of the rule. 
. In the case before us it is to be noted that 
the appeal to the District Judge can in no 
pense be held to have abated because it 
was disposed of before the expiry of the 


(9) 24 OWN 44; 54 Ind, Oas, 823; 300 L Jd 217; 
AIR 1920 Cal, 264, 
kh poi R 486; 84 Ind, Oas, 170; 3 Bur, L J171; A 
JR 1034 Rang, 376, 
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time prescribed for making an sppliest 
to substitute the heirs of the decea 
No objection as to defect of parties 
taken at the hearing before the Dist 
Judge; if it had been taken, there was t 
to remedy it. In the memorandum of ap} 
to this Court, no mention is made of | 
alleged defect in. the constitution of 
appeal before the lower Appellate Oot 
and I think it relevant to refer toO. [,1 
and O. J,r. 13. Order I, r. 9 Jays dc 
the principle that 

“No suit shall be defeated by reason of the 
joinder or non-joinder of parties, and the Oourt 1 
in every suit, deal with the matter in controv 
so far as regards the rights and interests of 
parties actually betore it’. 

The principle is subject to necesse 
exceptions ; but it seems to be the decla 
policy of the legislature to limit rather t! 
to enlarge these. And O. T, r. 13, says t 

“All objections on the ground of non-Joinde 
misjoinder of paitiss shall be taken at the ear 


possible opportunity.... and any such objection 
so taken shall be deemed to have been waived”. 
8, Appeal dismisse< 
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ALLAHABAD HIGH COURT 
Privy Council Appeal No. 17 of 193$ 
August 11, 1939 
Banner AND VERMA, JJ. 

RAI SRI KRISHNA MOHAN JI— 
APPHLLANT 


ve TEUs 
PURSHOTAM DAS AND cofsEss— 
RESPONDENTS 

Civil Procedure Oode (Act V of 1908), 6, 110— 
plicant, tf can be allowed to enhance valuatioi 
plaint jor purposes of 8. 110. 

A person applying for leave to appeal to 
Majesty in Council has no right to allege before 
High Goart that the valuation for jurisdiction w. 
he put on his plaint in the trial Vourt was too 
and that he should be allowed to enhance the va 
tion for the purpose of s. 110, Oivil P. O. 


P.O. A. for leave to appeal to His Maj: 
in Council. | 

Mr. K. B. L. Agarual, for the Appella 

Messrs. P. L. Banerji and Govind i 
for the Respondents. 

Order.—This is an application for le 
to appeal to His Majesty in Council. | 
Couit allowed the appeal and there 
did not affirm the, decree of the O 
beluw. ‘The application is under sg, 
Civil P.O. lt is necessary for the ap] 
ant. to show that it comes within the pi 
sions of that section in regard, to valuat 
The applicant was the plaintiff and 
valuation in his plajnt for the purpcs 


= 
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' jorisdiction was Ra. 9,000 and for the pur- 
' pose of court-fea Rs. 5,081-4-0, the latter 
` being based on the revenue of three villages 
and fifteen times certain annual profits 
- from muafi. The application now alleges 
». that the real value of the subject-matter is 
above Rs. 10,000 in the Court of first ine 
. Stance arid in the appeal to this Oourt. To 
. indicate this valuation, the learned ,Oounsel 
- takes the figures for revenue'in three 
o villages in the plaint and multiplies them 
by 20 and also multiplies the net profits 
"by 20 instead of by 15. The result attain- 
. ed is Rs. 12,431. No ground ia shown for 
this method of calctlation and we ‘are not 
satisfied that there is any evidence in tha 
‘affidavit of any value that this is the correct 
‘ method of valuation. Asa matter of fact, 
from the time of the plaint in 1936 till the 
- `- present year 1939, there has been a decline 
. in the value of gamidart property in Gorakhe 
pvr district from which this appeal comes, 
and in other districts in the Province. We 


are also not satisfied that an applicant: 


- before this Gourt has got any right 10 come 
-to this -Uourt in the present manner and 
allege that the valuation for jurisdiction 
-which he put on his plaint in the trial Court 
was too low and that he should now be 
allowed to enhance the valuation for the 
,purpose:of s. 110, Oivil P. O. No ruling 
has been cited by the applicant. For these 
-Yeasons we dismiss this application for leave 
to appeal, with costs, 


8. Application dismissed. 
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CALCUTTA HIGH COURT 
First Appeals Nos, 82 of 1938 and 50 
ae and 141 of 1937 
May 10, 1939 
Pet R.O. Mitrae AND Rav, JJ. ` 
PATTU KUMARI BIBI w/o RAI 
DHANPAT SINGH NAWLAKHA— 
PLAINTIFF —APPHLLANT 
CETEUS 
. NIRMAL KUMAR SINGH NAWLAKHA 
—DEF8NDaN T—RBBPONDENT 
_. Bvoidence Act (I of 1872), s8. 
edna RE Stag A Tue copy. in register J 
r powers-o, orney—Admissibili tn 0, 
, original entry Ole Brocedura Cods (dee t of 
1908), 3. 47, 0. XXT, r. 2, U)—Partiss executing 
solenama, after decree—Hifect of—Such: solenama, 
if can be dealt with by executing Court under s. 47 
-Pardanashin lady—Deed of adjustment after 
passing of decree—Held on facts, the transaction 
“embodied therein was binding on lady. 
Every entry in the register of powers-of-attorney 
is “a public ent” within the meaning of 
rf. 74 (L) (ii), Hvi. Act, being “ a document forming 


i patio KUMARI BIBI v. NIRMAL KUMAR strait (GAL) 


an. eg DY 
65 (e), 74 (D) Gid, ` Bini, against her adopted son, Nirmal 


“Kumar singh Nawlakha, in the Court of 


: BOL 
the act or record of the act’ of an executive 
public officer in the discharge of a statutory duty 
imposed upon him It follows that a true copy of 
the entry [which by virtue of 8. 76, Evi. Act, is a 
certified copy within the meaning of s. 63 (1)] is 
admissible as proof of the original entry by virtue 
of a. 65 (e, Evi Act. The weight to be attached 
to the entry depends upon the accuracy of the 
abstract of the power. But the Oourt is entitled tg 
presume the correctness of the abstract in acoord- 
ance with the usual presumption that official acta 
are regularly performed and hence the original 
entry itself is good evidence of the contents of the 
power-of-attorney and is relevant under s. 35, Evi, 
Act [p. 699, col, 2.) 

Where subsequent to the decree the parties enter 
into a solenama, it has the effect of extinguishing 
in part the plaintiffs claim under the original 
decrees and to that extent it isan“ adjustment ” of 
the decree within the meaning of O. XXI.r.8 a) 
Oivil-P. O. Buteven otherwise and as such, it is 
a matter to be dealt with by the executing Uourt 
under B. 47, 180 Ind, Oae, 378 (2), relied on. [p. 
700, col. 1.) 

There wad a dispute between a pardanashin lady 
and her adopted son. It was referred to arbitra- 
tors. Their award was made a decree of the 
Oourt. Subsequently in the executing Oourt a 
solencma was filed, embodying the terms of sottle- 
ment between them, The solenama showed that 
the provisions thereof were the natural results of 
the circumstances and the relations between the 
parties. There was nothing to indicate fraud. It 
was in evidence that before the execution of 
the solenama. there were direct negotiations between 
the lady herself and her son and that she caused 
the terms which were agieed between them to be 
reduced to writing in theform ofa note or draft 
end that the solenama was prepared in accordance 
with it: 

Held, that the transaction embodied inthe søle- 
nama was the free and intelligent act of the lady 
an i binding on her, 89 Ind. Oas. 649 (1), ap- 
plied, 


F. As. from an original decree and orders 


of Sub-Jadge, Murshidabad, 
Messrs. A. N. Bose, P. N. Mitter and 


Bhuban Mohan Saha (Jr.), for Appellant (in 


NG 82) and Respondent (in Nos. 50 and 
L) 


~- - Dr. S. C, Basak, Messrs. Panchanan Ghose 


and Paresh Nath Mukherji, for Respon- 
dent (in No. 82) aad Appellant (in 
Nos. 50 and 141). 


Judgment.—(Appeal No, 82 of 1938)— 
This appeal. arises out of a suit brought 
the plaintiff-appellant, Pattu Kumari 


the Subordinate Judge, Murchidabad, for 
a declaration that a certain adjustment 
made on compromise on February. 24, 
1934, in- respect of a decree of January 21, 


. 1924 in Suit No,.17 of 1924 between the 
.Same parties was fraudulent, illegal, ultra 


vires, inoperative and invalid and therefore 
not binding on the plaintiffappellant, 


699 : 
Nine issues-were framed in the suit, of 
which -tne first four were decided in her 


favcur. The other five were decided against . 


her, with the result that the suit was 
dismissed with costs. Hence this appeal. 
Before dealing with the points raised in 
the appeal, it will be necessary to set out in 
some detail the nature of the decree of 
January 21,1924, and of the adjustment 
of February 24, 1934. The plaintiff- 
appellant is the widow ofa rich merchant 
and zamindar, Rai Dhanpat Singh Nawlakha 
of Azimganj. On the death of her sons, 
after- her husband's death, she took the 
defendant-respondent as an adopted son 
in 191%, Subsequently, disputes arose 
between.the mother and the adopted son 
which in January 1924, they referred to 
arbitration. The arbitrators made an award 
and on January 2), 1924,in Suit No. 17 
of that year, the subordinate Judge of 
Murshidabad made a decree in terms of 
the award. Those terms, so far as they are 
Televant for the parposes of this case, were 
that the management of certain scheduled 
lands were to remain with the son, but 
out of the income thereof he was to pay 
the mother a sum of Rs. 13,000 a year in 
four instalments, namely Rs. 3,000 in 
Ashar, 3,000 in Aswin, 3,000 in Pous 4,000 
in Chaitra, It was further provided that 
as regards certain cash moneys which were 
in deposit in his kuti or frm in the mother's 
name, he was to pay her interest which, as 
to'a sum of Rs. 34,000, would be calculated 
at 6 per cent. per year and, as to- the 
balance. was fixed at the round figure of 
Rs. 1,000 per month. Thus, under the 
. head of interest she was to get in all a 
sum of Rs. 14,040 per year, or Rs. 1,170 
per month, 

Some of the dues under the aboye decree 
having fallen into arrears, the plaintiff- 
appellant started Execution Oase No. 73 of 
1933 for realization of asum of Ra, 48,334 
from the defendant-respondent. Tnis was 
in May 1935, On February 24, 1934, a 
joint petition ‘was filed in. Suit No. 17 of 
1924 on behalf of both the parties stating 
thak they had arrived at acompromise on 
certain terms (set out in the petition) and 
asking that the decree in the suit (of 
January 21, 1924) be adjusted accordingly 
and that the petition be treated as part 
of the decree and the award. On March 
5, 1934, the Subordinate Judge passed an 
order allowing the petition, The terms set 
out in the petition were briefly these: 
(a) The arrears of Rs, 48,334 mentioned in 
the execution case. plus certain additional 
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arrears of Rs, 22,336 that had accruéd 
since, waking a total of Rs. 70,700 were 
dealt with thus: (i) Nirmal Kumar paid 
down in cash Rs. 10,000; (ii; He was to 
pay a forther sum of ks. 15,009 spread 
over three years from Chaitra 1340 B. 9; 
to Magh 1343 B.S. both inclusive, in -4 
quarterly instalments, Chaitra Rs. 2,500, 
Ashar 800, Aswin 500, Magh 800—Ks. 5,000; 
(iii) For the balance of Rs, 45,700 he was 
to transfer certain scheduled lands to his 
mother with full rights of alienation aad 
she was simultaneously to lease them back 
to him permanently but without any power 
of alienation and on a nominal annual 
rent of Re. 1. A detailed procedure for 
the execution and exchange of the neces- 
sary transfer deeds were also laid down. 
As soon as the conveyance to the mother 
was ready for execution and registration, 
Nirmal Kumar was to give her seven days’ 
notice of the date appointed by him for 
the execution aud registration of the lease 
and both deeds would be registered tos 
gether. If ne failed to execute the còn- 
veyanoce as stipulated, the entire compromise 
was to be treated as null and void and 
the original decree was to be liable to be 
exeouted in full; ifon the other nand the 
mother defaulted, the son was to be under 
no obligation to convey the property to.her, 
and tne rest of the compromise would 
stand. On this last point there is a slight 
error of translation in tha document, Bx.. I, 
printed at pp. 12-13 of Part IL of the paper- 
book in Appeal No. 02 of 1933. In para. 3 
of the document in lines 28, 29 relating to 
what is to happen in the event of the 
mother's default, the words “nor shall this 
adjustment or compromise being considered 
null and void stand” should be “nor 
shall this solenama be considered null and 
void.” 

Tne right ofthe mother to get Rs. 13,000 
annually as provided ın the original decree 
was Maintained but in slightly accelerated 
instalments. It will be remembered that 
under the original decree this sum was pay- 
able in four instalments, namely Rs. 3,000 
in each of the months of Ashar, Aswin and 
Pous and Ks, 4,0UU in Chaitra. Under the 
Compromise the entire sum of Ra, 13,000 
became payable in 12 monthly instalments 
of Rs. 1,U00 each, except for tue Magh and 
Phalgun. instalments waleh were fixed at 
Rs. 1,000 each. [t was furtner provided 
in the terms that if Nirmal Kumar made 
default in payment of four coénsécttive ine 


_Stalments, the mother would be entitled to 


appoint a-Receiver-of the immovable pros 
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perties mentioned in the schedule to the 
original award. The mother relinquished 
hér claim to the entire interest of Re, 1,170 
per month due under the original decree, 
wth a proviso that the claim would revive 
from the date of the auction gale, if the 
immovable properties mentioned in the 
Schedule to the original award were gold 
for arrears of revenueor rent. On the same 
day on which the aforesaid joint petition 
“was filed: in the parent suit, namely 
February 24, 1934, Nirmal Kumar also filed 
a petition in the execution case mentioning 
the aforesaid compromise and praying for 
disposal of the case according to 0, XXI, 
r. 2, Oivil P.O. The Pleader for the other 
side, Gouri Prasad Rov, endorsed on thia 
petition the words “No objection” and 
signed it; and on that very day the execu- 
tion -case was disposed of “no full satisface 
tion” according to the petition. The suit 
out of which this appeal has arisen was, ss 
already mentioned, for a declaration that 
“tho adjustment on compromise mads òn 
February 24, 1934, in Suit No, 17 of 1924” 
was fraudulent, illegal, ultra vires, ete. 
The language of the plaint on this point is 
slightly ambiguous. The use of the words 
“illegal” and ultra vires would appear to 
indicate that the declaration sought was of 
the invalidity of the Oourt’s order on the 
petition of compromise rather than of the 
compromise itself. On the other hand, the 
use of the word “fraudulent” and the parti- 


cular date mentioned (February 24, 1934). 


suggest that the prayer was directed, not 
against the Oourt’s order (which as regards 
Suit No. 17 of 1924 was passed on 
March 5, 1934), but against the petition of 
compromise itself. We shall assume for the 
purposes of this appeal that the plaintiff 
meant bo attack both, the petition of com- 
Promise as “frandulent’” and the Court's 
orders thereon as “illegal” and ultra 
vires, : 
The plaintiff's case is set out in paras. 3 
and 4 of plaint (there are two paragraphs 
in the plaint each of which is No. 4; both 
are relevant). In para. 3 she states that 
she was not aware of the defendant's prayer 
for final disposal of Execution Oase No. 73 
of 1933 on the basis of the compromise and 
that she did not instruct any Pleader, nor 
authorize anybody to instruct any Pleader, 
to consent to that prayer. She further 
states that her tadbirkarak or agent, Sou- 
bhagya Ohand, was dishonestly induced by 
the defendant to mislead her Pleader and 
thereby procure the endorsement of ‘No 
objection"*on the defendant's petition for 


lal 
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final disposal. As regards Suit No. 17 ‘of 
1921, shé states in the first para. 4 of the 
plaint that the adjustment petition ‘was 
filed without her knowledge or consent. 
She is a pardanashin lady and the défén- 
dant, it is said, fraudulently caused an 
adjustment petition to be filed by. ‘her 
agent, Soubhagya Chand. In the second 
para. 4 of the plaint she goes cn to say 
that by this unauthorized act of Soubhagya 
Ohand she has been deprived of a large sum 
of money due to her as interest. In fact, 
she continues, Soubhagya Onand had no 
real power-of-attoroey to act for her, “The 
defendant fraudulently got the said: ame 
muktearnama also executed in favour of 
the said S»abhagya Chand.” The terms of 
the power were not read over to her; sha 
received no independent instructiona about 
its execution, it is not binding upon her, 
and Soubhagya Ohand had no right to 
enter into any adjustment or compromise 
on her behalf. The adjustment of ths 
decree for compromise is also attacked as 
illegal and ultra vires, inasmuch as it has 
substituted a new decree in place ‘of the 
origina! decree. She first came to know of 
the frand on January 30, 1937. These 
allegations of thé plaintiff ‘are traversed: in 
para. 9 of the written statement of the 
defendant. Briefly, the defence position ig 
that the plaintiff was fully aware of the 
compromise and that tke petition of come 
promise was filed in Court with her know- 
ledge and on proper instructions given by 
her to her Pleaders and her am-muktear 
Soubhagya Ohand. The defendant farther 
points out that in a subsequent proceeding, 
namely Execution Oase No, 230 of 1935, 
the fact of the adjustment made in Execu- 
tion Oase No. 73 of 1933 was admitted by 
the plaintif. On these Pleadings three 
main issues have been framed, namely 
Nos. 6, 7 and 8, mentioned in the Subordi- 
nate Judge's judgment, These issues are 
in the following terms: 

“Issue No. 6; as the petition of adjustment in 
Buit No 17 of 1931 O. O. filed without the knowledge 
of the plaintiff and fraudulently? Issue No.7; Wag 
it signed and filed by the plaintiff's Pleader without 
any dahar ki “Was the Pleader induced to sign 
and file it by fraud or misrepresentation? Tesue 
No.8; Was the adjustment improperly recorded ? 
Is the order of recording the adjustment ultra wires 
and invalid ?” 


- We shall deal first with Issues Nos. 6 and 
7. They turn largely on en of fact. On 
the side of the plaintiff there have been 
examined the plaintiff herself, P, W, No; 2, 
Lokendra Nath Roy (ber latest Pleader in the 
suit), P, W. No. 3, Kharag Sing Kuthari 
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(asun i lair of the plaintif), and P. W. 
0.4 Dharam Ohand Boyed (brother of 
the plaintiff). For the defence there have 
been examined besides the defendant him- 
self, D. W. No, 1 Prematha Nath Roy 
(defendant's secretary), D. W. No. 2 Keshri 
Singh Boyed (defendant’s cashier), D. W. 
No. 3 Pratap Singh Boyed (nephew of the 
plaintiff), D. W. Nc. 4 Gouri Prasad Roy 
(atone time a Pleader for the plaintiff) 
and.D. W. No. 5 Jitendra Nath Banerjee 
(another Pleader for the plaintiff), The 
defendant's account of the circumstances 
that led up to the compromise in Execu- 
tion Case No, 73 of 1933 is briefly this: 
when the execution proceedings had gone 
on for eight or nine months (they had been 
started in May 1933) Dhannu Lal, who 


was. one of the arbitratirsin the original’ 


award of 1924 sent word to him asking 
why he wasquarrelling. Defendant replied 
that owing to the condition of his business. 
it. was not possible for him to pay 
the amounts mentioned in the award and 
that it would be much better ifthe matter 
could be compromised. This appears to 
have been communicated in due course to 
plaintiff, and on January 22, 1934, defend- 
ant received & letter, Ex. E (8), from 
Soubhagya Chand, who besides being the 
plaintiff's agent was also one of her sons-in- 
law. The whole of this letter is very impor- 
a and its terms may be set out here in 


“This letter is written by Soubhagya Ohand Sett 
from Calcutta who sends greetings to Babu Saheb 
Nirmal Kumar Singhji Nowlakha of Azimganj. 
Received your kind letter. The day before yester- 
day Johar Mullji came and paid the sum 
Es. :2,000 (rupees two thousand). Now kindly come 
here immediately and see your mother and settle the 
matter. The 27th is the date fixed for the suit in 
respect of which I have already written to you. And 
now under any circumstarces further adjournment 
cannot be taken. Please come here beforethe 25th 
with money, otherwise I shall start from here on 
the night of the 25th forthe purpose of conducting 
the case andthereafter you cannot blame me. Accept 
blessings from the respected mother-in-law and also 
the blessings of your sister and accept obeisance of 

e children. Infoim of your welfare and convey 
my blessings to the children. 

; | ' Bd./- Boubhagya Ohand Sett.” 


The defendant states that on receipt of 
this letter he went to Oslcutta and there 
met Soubhagya Chand at his mother's 
place. The terms were discussed with his 
mother for three or four days and she got 
a draft of the terms prepared. This was in 
Calcutta, The draft was then brought by 
Soubhagya Ohand to Berhampur where the 
execution proceedings were pending. Then 
Soubhagya Chand. and Dharam < Chand 
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brought a solenama or petition of compro” 
mise to thedefendant at Azimganj for his 
signature. Defendant compared the sole-~ 
nama with the draft brought from Oal- 
culta ; they were in the same térms. 
Defendant then signed the solenama and 
paid Soubhagya Ohand Rs. 10,000. Soo- 
bhagya Chand also signed the solenama 
which was then fled in Court. At the’time: 
when the terms were discussed with the’. 
plaintiff in Calcutta, there were present, on ? 
some days, Dhannu Lal and on some days, 
Kesbri Singh ; Jalim Singh also used to be 
present sometimes and once or twice Sou- 
bhagya Ohand also. At the time when the- 
terms were finally settled, there were pre-: 
sent, besides the plaintiff and ‘the defende 
ant, Keshri Singh and Jalim Singh. Of 
the persons mentioned above, Dhannu Lal 
and Jalim Singh are dead and Soubhagya 
Ohand has for obvious reasons not been- 
examined by either side. Keshri Singh, 
who is the defendant's cashier, has been 
examined on behalf of the defence. He is’ 
D. W.No. 2. He states that he brought 
the defendantto Calcutta for a settlement: 
of his differences with the plaintiff. Defend- 
ant, witness and Dhannu Lal saw thé- 
plaintiff together in Oalcutta and- upon’ 
defendant's request backed by Dhannu Lal, 
the plaintiff agreed togive up her claim of- 
Rs. 14,040 as interest for ever and wanted 
Rs. 25,600 to be paid in cash. She further- 
desired to have a conveyance of certain- 
properties for the balance, agreeing to: 
settle them again wilh the defendant onan 
annual rent of Re. 1. Defendant said he- 
was unable to pay Rs. 25,000 immediately 
in cash and offered to pay Rs, 10,060 down’ 
and the balance of Rs. 15,600 in instal-” 
ments, The plaintiff agreed to this, It was” 
also agreed between the parties that the- 
annual paymentof Rs. 13,000 to the plaintiff: 
should be made in monthly instalments. 
The plaintiff also wanted that in the event 
of the defendant's zamindary being sold | 
away, the sum of Rs. 14,010 remitted - by”, 
her would have to be paid. This in brief .' 
is D. W. No. 2's evidence, = 
Tt will be seen that it substantially bears» 
out the defendant's own account, the terms:! 
described by the witness being substans `, 
tially thosə that have been embodied in 
the solenama. One slight discrepancy needs -. 
notice, as it has been commented upon by 
the learned Advocate appearing for the - 
plaintiff. Keshri Singh goes on to state- in 
bis crosseexamination that during the dise. 
cussions between the deferdant and the . 
plaintiff.in Oaloutta nothing was mentioned ; 
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asto what would happen if. tho convey- 
ance was not executed. In the solenama 
filed in Court, however, there is provision 
for this contingency; if the conveyance was 
not executed by the defendant as stipulated 
in the deed, the entire compromise was to 
stand annulled. From this, it has been 
sought to be argued that whatever may 
have been discussed between the parties, 
the actual terms of the solenama, which was 
subsequently filed in Court, were not 
‘discussed and the plaintiff, therefore, cannot 
be said to have understood all:that was in 
the solenama. We think that the founda- 
tion is much too slight for any such 
inference. Witness Keshri Singh in his 
evidence is speaking of negotiations which 
took place nearly four years before and it 
18 quite possible-that he may have forgotten 
a detail here or there of what was discussed 
during many days. The fact that there 
were prolonged negotiations for three or 
four days with the plaintiff herself ig 
proved by this witness and he also ‘states 
most of the terms agreed upon. The fact 
that Soubhagya Ohand brought with him 
from Calcutta a written record of the terms 
arranged is proved not only” by the 
defendant himself but also by witness 
Pramoth Nath Roy, D, W. No.1 and Gouri 
Prasad Roy, D. W. No. 4, They both state 
that Soubhagya Ohand brought with him a 
note of the terms, thatthe plaintiff's Advoe 
edte Babu Kali Krishna Banerji drafted 
the solenama with reference to that note 
and that defendant's Pleader Shyama Pada 
Roy prepared a fair copy of the draft for 
filing in Court. There is no ground what- 
ever for disbelieving these witnesses and 
they confirm defendant's statement that the 
solenama put into Court merely embodied 
the terms already contained in the draft or 
note brought by Soubhagya Ohand. The 
defendant has further stated that the draft 
was: actually shown to him by his mother 
before he left Oaloutta on the conclusion of 
the discussion between him and her, The 
plaintiff of course denies ali knowledge of 
the negotiations which, according to the 
défence, preceded the filing of the solenama. 
She saya in her evidence that she frat 
learnt of the solenama in the preceding 
Magh (January/February 1937) from her 
Pleader Loken Babu, whois P. W. No. 2 
She says that she enquired about the 
execution case from him in the latter part 
of January, 1937, and that when he told her 
of the solenama she was surprised and said 
she knew nothing about it or its terms, 
Ultimately, therefore, we have only plaintiff's 
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own denial to set against the evidence 
of the defendant and the other defence 
witnesses that we have mentioned. We 


have no hesitation in preferring the 
latter to the former, for the following 
reasons: 

The fact that the defendant visited 


Calcutta in order to have matters settled ig 
rendered probable by Soubhagya Chand’s 
letter of January 22, 1934, Ex. E (8), written 
to the defendant from Oalcutta in which 
Soubhagya Chand says, amongst other 
things. “Now kindly come here and see 
your mother and settle the matter.” We 
have „already quoted the whole of this 
letter; there is nothing in it which suggests 
that the writer was colluding with the 
defendant against the plaintiff. Indeed, 
the warning to the defendant that unless 
he came before the 25th, the writer would 
have to prosecute the suit and “thereafter 
you Cannot blame me” points against any 
such collusion. We must, in this connec- 
tion, mention another important piece of 


evidence.. On November 12, 1937, in the 


course of her examination on commission, 
plaintiff was asked on what terms 
Soubhagya Ohand and Nirmal Kumar were 
and she replied: “Now they are on good 
terms. They have been on good terms 
since a short time—say one year.” As they 
could not possibly collude against the 
plaintiff before they were on good terms 
with each other it follows from this state- 
ment that the letter of January 22, 1934, 
must have been written long before there 
could be any collusion, Some comment has 
been made by the learned Advocate for tha 
plaintiff-appellant as regards the payment 
of Rs. 2,000 mentioned in the letter and the 
suggestion has been thrown out that the 
money was probably a bribe to Soubhagya 
Ohand. There isna basis at all for this 
suggestion. When the plaintiff was speci- 
fically questioned whether she had received 
Rs, 2,000 from Nirmal Kumar in Pous. or 
Magh 1340 B.S. (January 1934) through 
Johar Mullji she could only say “I donot 
remember.” Itis incredible that sie did 
not keep accounts of the large sums 
of money which she was receiving from 


‘time to time from Nirmal Kumar and 


was not in a position to answer the ques- 
tion more definitely than by saying that 
she did not remember, We are not 
satisfied that she did not receive the afore- 
said sum of Rs. 2,000 or that the defendant- 
respondeat, Nirmal Kumar, intended the 
sum as a bribe to Soubhagya Ohand. It is 
significant that the payments of Rs, 2,500 
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and Rs. 1,000 set cut in Ex F and Ex, F (1) 
whose receipt the plaintiff had to admit, 
were also made through Johar Mullji In 
all the circumstances of the case we see no 
Yeason for refusing to accept the letter of 
January 22,1934, at its face value. It is 
clear from its terms that it contained an 
urgent invitation to the defendant to go 
ond seltle matters with his mother and it 
therefore supports his version that he 
actually went to Oaleutta and negotiated 


with her. There is further support for this. 


version in Ex. O. This is a certified copy of 
the petition filed in the Subordinate Judge's 
Court on January 27, 1934, signed. on 
behalf of the plaintiff by her Adv-cate, Kali 
“Krishna Banerji and on behalf of the der 
fendant by his Pleader Shyama Pada Roy. 
The petition was filed in connection with 
Execution Oase No. 73 óf 1933'and the objec- 
tion preferred therein. In this joint petition 
the parties stated that negotiations for 
settlement by compromise were going on 
between them.and had advanced a long 
way. They accordingly prayed that the case 
be adjourned for two weeks for a compre- 
mise. Ex. 5 (b) which has been print- 
ed in Part II of the connected Appeal No. 50 
of 1937 shows tbat upon this joint petition 
the Court adjourned the case to Febru- 
ary 10, 1934. It is therefore clear that 
negotiations were in progress at about this’ 
. time as stated in the defendant's version. 
. Babu Gouri Prasad Roy, who was at one 
time a Pleader for the plaintiff, has given 
evidence in this case for the defence. He is 
D. W.No..4. He states that inthe begin- 
ning of the year 1934 he was the plaintiff's 
Pleader in.an income tax case. He filed a 
petition on her, behalf that as she had no 
income in 1339 B,.S. (1932-33) she could not 
e assessed to tax. In support of that 
petition he filed on her behalf a certified, 
copy of the solenama’ of which she now 
denies all knowledge. The witness further 
, Btates that the vakalatnama which he filed 
in the Income tax Office bore the plaine 
‘tiffs signature in Hindi and was delivered 
to him by Dharam Ohand, who is her 
brother. As the result of the petition in 
the income-tax cage, the Plaintiff was not 
assessed to incometax. Ex. O. shows that 
on March 9, 1934, Upendra Nath Banerji, 
who is Pleader Gouri Prasad Roy's clerk 
applied for a certified copy of the solenama. 
it thus bears out the Pleader’s statement 
_ that a certified copy of the document was 
. filed in the income-tax case. We see no 
4 reason for disbelieving the Pleader in ques- 
_vfion. The circumstances in which, and the 
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precise purpose ‘for which, the solenama 
was filed in that case might have been 
elucidated by production of the relevant 
documents from the Income-tax Office. As 
these documents are confidential and- the - 
defendant could not obtain copies himself, 
he offered to pay the plaintiff all necessary 
costs if she would take out the copies. ‘The 
offer was not accepted, with the result that 
we have to rely onthe Pleader’s evidence 
for the purpose of ascertaining what tcoko 
place in the course of the income-tax prò- 
ceedings, As we have already said, we see 
no reason for disbelieving him, An attempt 
was made on hehalf -of the appellant, on 
the strength of the letter Ex. E (5) which 
is a letter written on May 27; 1934, by the 
plaintiff tothe defendant, to suggest that 
she left him to. conduct-the income-tax 
proceedings for her, but judging from the 
date of the letter (May 27, 1934) we doubt 
very much whether this particular letter 
had any reference to the assessment for 
1932-33 in respect of which the Pleader 
Gouri Prasad Roy appeared for the plaintiff. 
As already remarked, the plaintiff hed it 
in her power to obtain certified copies of 
the relevant papers from the Income-tax 
Office to prove exactly what took place,: not 
having produced those papers, even ‘after 
the defendant had offered to pay for copies, 
she cannot ask us to disbelieve the Pleader. 
There is thus evidence to show “that ‘she 
was not only aware of the solenama -but 
actually used it for the purpose of obtaining 
a remission of income:tsx. - 

Tt will be remembered.that one of the 
terms of-the solenama~ was that the defen- 
dant was to execute a conveyance of certain 
lands: to.:the plaintiff, who wae simulta- 
neonsly to’ lease them back: to the defen- 
dant. . By way of prescribing the procedure 
for the exchange of these documents; -the 
solenama provided that the defendant 
should serve a'notice on the plaintiff as soon- 
as the conveyance was ready, mentioning. 
a date for the stipulated exchange. It seeme 
to us- that these particular provisions . by 
their very nature point against any fraud. 
Had there been any intention to defraud 
the plaintiff, those who were perpetrating- 
the fraud would not have-provided for » 
procedate which was bound to bring the 
fraud to the notice of thé plaintiff almost at 
once. We say “almost at once,” because the 
solefiama was executed on “February 24, 
1934, and the stipulated notice’ had t6 be 
served upon the plaintiff before the enc 
of the following Chaitra, i, e. before’ the 
middle of April.1934. That: a notice of thir 
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kind was- actually served- on the plaintiff 
-admits of no doubt. ‘Ex.D is a certified 
copy of the notice: bearing the signature 
of the defendant’s Pleader, Shyama: Pada 
Roy. “The notice was dated March 29, 1934, 
and a copy ofit was filed in the Subordi- 
nate: Judge's Court on the same day. It 
waa addressed to the plaintiff at her Lake 
Road residence in Oaleutta. It mentioned 
April 10, 1934, as the date appointed for the 
a simultaneous registration of the conveyance 
nd the léase and it warned the -plaintiff 
that if she defaulted in the execution and 
registration of the lease, the defendant 
-would not be bound tò execute and register 
“the conveyance, The plaintiff has admitted 
“having signed the postal acknowledgment 
, recèipt for the. registered letter by which 
the notice was sent to her. She has further 
admitted ‘that she-had the letter with her 
for two or three days, but she makes the 
amasing statement that she had no 
curiosity at all to know where the letter 
. came from or what jt contained. She says 
she handed over the letter to Soubhagya 
-Chand and said to him “some letter has 
come, take it with you.” We do not believe 
- this statement. She must have informed 
herself of the contents of the notice. The 
postal’ acknowledgment receipt bears the 
- date March 31, 1934. Thus, this part of 
the evidence in the case shows. that the 
‘solenama or compromise was a bona fide 
transaction and was actually acted upon in 
¿respect of- one of its important terms, 
namely the service of a notice appointing a 
date- for the exchange of the stipulated 
document. : 
: We now come to certain-payments which 


‘alsd indicate that: the solenama was acted- 


upon by’ thé parties, Exs. F and F (i) 
are two receipts granted by the plaintiff. 
` They both bear her signature. - The first 
- of them is dated April 15, 1934, and is for 
-æ sum of Rs. 2,500 received from Nirmal 
Kumar “in respect of the kist of the month 
of Chatira.” The second is- dated-April 23, 
1934, and is fora sum of Ra. 1,000 received 
“from Nirmal Kumar “in ‘respect of the kist 
of the month of Baisakh.”. The significance 
of these payments is that -they can only be 
rélated to tha solenama. Under the original 
-award-of January, 1924, the Chaitra kist was 
Rs; 4,000.-- It was only under the solenama 
-that there was a Chaitra kist of Re. 2,500. 
The learned Advocate for the plaintiff has 
sdught to get ovér this diffculty by sug- 
gesting that possibly the payment referred 
to in Ex. F was towards the Chaitra kist of 
Rs. 4,000 mentioned in the original award, 
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That ig to say, that it was a part payment 
of that kist; but this is not the natural 
meaning of the words in the receipt. Moree 
over, if the sum was intended as a part 
payment, there would have remained 
Rs. 1,500 still to be paid in respect of the 
Chaitra kist; but we find that only eight 


“days later, another sum of Rs. 1,000 whose 


receipt is acknowledged in Ex. ¥F (1), was 
credited, not against any balance of the 
Chaitra kist but against the Baisakh kist. 
Tt is therefore clear that Bx. F cannot be 
explained away as relating to a part pay- 
ment of the Chaitra list of the original 
arbitration award. It can only be related 
tothe Chattra kist of Ra 2,500 mentioned 
in the solenama. Similarly, under the 
original award, there was no specific 
Baisakh kist of Rs.1,000. We only find 
such a specific kistin pars. 6 of the solenama, 
which relates to the sum of Rs. 13,000 
annually payable to the plaintiff and pre» 
scribes the monthly instalments in which it 
is totbe paid, the Baisakh instalment being 
fixed at Rs. 1,000. Here again, an ingenious 
attempt has been made on behalf of the 
plaintiff-appellant to connect the payment 
with para, 8, not of the solenama, but of 
the original award, under which a sum of 
Rs. 1,000 was. payable to her as monthly 
interest on a portion of the cash deposit 
standing inher name. There is, however 
the same difficulty as before: if we hold 
that these two payments of Rs. 2,500 and 
Rs: 1,000 were made under the original 
award, they-should both have bean towards 
the Chaitra kist of Rs. 4,000 mentioned in 
para. 5of the award, It is nobody's case 
that she received any further payments in 
the.eight days’ interval between these two. 
There is a further difficulty in that the total 
monthly instalment on account of interest 
under para. 6 of the original award was 
not Re; 1,000 but Re. 1,170 (see, for example, 
para. 7 of the plaintiff's execution petition, 
Ex. A, in Execution Oase No.. 230 of 1936). 
In our opinion, the payment can only be 
explained on the footing that they were 
made under the solenama; they thus 
furnish additional evidence that the sole- 
nama was being acted upon by both 
parties at this time. 

Another important piece of evidence 
which goes to show that the plaintiff- 
appellant was aware of the solenama is 
the petition that was filed on her behalf 
in Execution Case No. 230 of 1936 
This petition, Ex. A, was filed in the 
Subordinate Judge's Oourt on Septeme 
ber 19, 1936, and purported to'be for the 
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execution of the decree of January 21, 
1934. Paragraph 11 of the petition sets 
out the mode in which the assistance of the 
Oourt was sought: i 

“The judgment-debtor having failed to execute 
the sale deed and do other acts in accordance with 
the terms of settlement arrived at in the former 
execution case, the said settlement has stood can- 
oie and there has been cause for execution of 
ecres. 


It ie clear, therefore, that if this petition 
was filed with the knowledge of the 
plaintiff, it completely disproves the case 
which she now seeks to make out that she 
was not aware of the solenama until some 
time in January 1937. That the petition 
was filed with her knowledge has been 
established by the evidence produced. 
Dharam Chand, brother of the vlaintiff 
and a witness on her side (P. W. No. 4), 
bas admitted that it was according to her 
instructions that he askel her Advocate 
Kali Krishna Banerji to file the exeontion 
case. The contents of the petition were 
verified by Dharam Chand himself, who, by 
an affidavit, filed in Oourt on the same 
date, ‘September 19, 1936), etated that he 
is a brother of the plaintiff lady and, having 
knowledge of and being fully conversant 
with the facts, was a fit person to verify 
the execution petition, The petition bears 
the signature of the plaintiff's admitted 
Advocate, Kali Krishna Banerji, who accepte 
ed the vakalatnama from Dharam Chand, 
Ex, K (1). These facts prove that both 
the plaintiff and her brother, Dharam Ohand, 
were fully aware of the solenama. The 
execution petition of September 19, 1936, 
proceeded on the basis that the sale dead 
stipulated in the solenama not having been 
executed, the original decree of January 
1924 became liable to be executed in full. 
In answer to this; on December 18, 1936, 
the defendant’s Pleader served a notice 
upon the plaintiff's Pleader drawing his 
attention to certain documente. Amongst 
these documents were the notice sent to 
the plaintiff by registered post on March 29, 
1934, and her acknowledgment of the notice 
dated March 31, 1934. As the result, on 
February 3, 1937, the petitioner withdrew 
the Execution Oase (No. 230 of 1930) 
alleging that the entries in the "prayer" 
column thereof had not been according to 
her instructions and were due to her 
Pleader's inadvertence. The circumstances 
in which the execution petition was filed 
have already been detailed and we have no 
SeN whatever that there was inadvertence 
at all. 


-Against this mass of evidence in favour 
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of the defendant-respondent’s version there 


is only one circumstance of any importance - 


that needs consideration. It has been 
contended that the terms of the solenama 
are so one-sided and unfavourable to the 
plaintiff-appellant that she cannot possibly 
have consented to them. Now, it is per- 
fectly true that by the solenama she reline 
qniahed a g-od deal that was. due to her 
under thé original award: not only did she 
give up her claim to a good portion of the 
arrears but she alsa gave up her claim to the 
recurring monthly interest of Rs..1,170 due to 


a 


her under para 6 of the award. But we have | 


to consider the circumstances under which 
the relinquishment took place. Admittedly, 
Payments under the original award were 
greatly in arrear, Olearly, therefore, the 
defendant was finding it difficult to make 


these payments. His business was deterio- ` 


rating. The parties were related as mother 
and son. Even after the relinquishment, 
she would still be entitled to get Rs. 13,000 
per year, which is sufficient for a widow 
to live in comfort. In these circumstances 


it does not seem to us at all unnatural’ 


that upon the son’s importunity she agreed 
to give up her claim to the recurring in- 
terest and also to a portion of the past 
arrears. ‘The rather peculiar transaction 
by which, in return for the wiping out of 
the past arrears, the defendant was to 


execute a conveyance in favour of the. 


laintiff in respect of the family dwelling 
kanas and certain adjoining lands which she 
was to lease back to him simultaneously, 
has also been explained by the defendant 
in his evidence. It was really a device to 
prevent prospective creditors seizing the 
properties: had he remained their owner 


creditors could have had them attached and ` 


sold in execution, but if he became a mere 
lessee with no powers'of alienation and with 
no power to his creditors to put them to sale 
in execution, they might be saved. “The 
double transfer provided for in the solenama 
had, therefore, the merit not only of giving 
the plaintiff something, however nominal, 
for her relinquishment of certain arrear 
payments, but also‘of ‘serving at the same 
time to protect the dwelling house and 
landa in question from being sold in execu: 
tion of the prospective debts of a dwindling 
business, tothe ultimate deteriment of the 
defendant's children. We must also remem- 
ber that the solenama specifically pro- 
vided for the appointment of a Receiver in 
the event of the defendant defaulting in the 
payment of the new instelments: thie was 


clearly a term to the advantage of the plaine. 


` 
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tiff and a term which did nót occur in the 
original award. , 

Considering the solenama as a whole, we 
find nothing in its provisions which cannot 
be explained as the natural result . nf the 
circumstances of the time and the relation- 
ship between the parties ; there is nothing 
in them to indicate fraud. We find on 
the evidence that the execution of the docu- 
ment was preceded by direct negotiations 
between the plaintiff herself and the defen- 
dant, thatthe plaintiff caused the terms 
which were agreed between them to be 
reduced to writing in the form ofa note or 


draft, and that the salenama was prepared - 


with reference to and in accordance with 
the terms of this note or draft. It follows 
that in our view the transaction embodied 
in the solenama was “the free and intelligent 
act’ of the plaintiff, so as to satisfy the 
criterion laid down by the Privy Council 
in Fdrid-sun-nisa v.Mukhiar Ahmad. (1). 
It is, therefore, binding upon her although 
doubtless at the instance of certain intereste 
ed parties, she is now seeking torepudiate 
it, Wehave no hesitation in: finding in 
favour of the defendant-respondent on 
Issues Nos.6 and 7. Before 
Issue No. 8, we oughtto say a few words 
about the power-of-attorney, dated April 
26, 1933, purporting to have been executed 
by the plaintiff in favour of Soubhagya 
Chand. In view of our findings on Issues 
Nos. 6 and 7and particularly of the finding 
that the solenama embodied the result of 
direct negotiations between the plaintiff 
herself andthe defendant, it is strictly 
«speaking: immaterial whether power-of- 
wattorney by which Soubhagya Chand signed 
Who ‘solenama on her ‘behalf was good or 
Mbad. © Nevertheless, since the issue has 
been raised, we think it necessary to 
record our decision on the point. The 
Mearaed Subordinate Judge has, after con- 
«sidering the evidence very fully, come to 
the conclusion that the plaintiff executed 
the power-of-attorney in favour of Sou- 
bhagya Ohand with full knowledge and 
understanding of the terms and that there 
was no deception upon her in that connec- 
tion, This finding, so far as it negatives 
fraud, has not been challenged before us 
during the hearing of the appeal. Indeed, as 
we have already pointed out, according to 
«the plaintiff herself, “the good terms” bet- 


(1) 52°T°A 343; 89 Ind; Cas 649; AIR 1995 P O 
; 47 A 703; 28 OO 3838; 2 O W N 663: 49M L 
1 758;-43 O LJ 581: 23°A L J'1000; (1995) MW N 
918; 12 O L'J 656; 30 O. WN 387; 38 Bom. L R 
m98 (PO). -- e coe 
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een Soubhagya Chand and the defendant 
eed only boat a yeat before 1937, so that 
the power-of-attorney of April 1933, could 
not have been the result of any collusion 
between them. Itis not necessary to re» 
eee the grounds upon which the Subordi- 
nate Judge has arrived at his finding 
on this part of the case; we think it is 
sufficient to state that we accept that 
finding, ` 


It was, however, contended before us on 
behalf of the plaintiff-appellant that tha 
Subordinate Judge was wrong in admitting, 
as evidence of the contents of the power- 
of-attorney in question, Ex. G which pure 
ports to bea true copy of an entry in the 
register of powers-of-attorney kept in the 
Registration Office Weconsider that the 
copy was properly admitted. The register 
of powers-of-attorney is maintained by the 
Registering Officer under certain rules 
made by the Inspector-General of Regis- 
tration under s. 69, Registration Act, 1908. 
Every entry in that register is therefore 
“a public document” within the meaning 
ofs. 74 (1) (iii), Evi. Act. being “a 
document forming the act or record of the 
act’ of an executive public officer in the 
discharge of a statutory duty imposed upon 
him. It follows that atrae copy of the 
entry (which by virtue of s 76, Evi. 
Act, is a certified copy within the meaning 
of 5. 63 (1)) is admissible as proof of the 
original entry by virtue or 68, 65 (e) 
Evi. Act. How far the original entry 
itself is good evidence of the contentsof 
the power of-attorney is a slightly different 
question. It is undoubtedly relevant under 
s. 33,. Evi. Act. The “weight to be- 
attached to the entry depends upon the 
accuracy of the: abstract of the power 
which appears to be the sixth column of the 
entry. According to this abstract the power 
was a general power-of-attorney authorizing 
the agent, inter alta e 

s j ise and submit any account, 
eee Satan denne and disputes touching any 
matters which now subsist or may arise between the 
principal and Nirmal Kumar Singh Nawalakha;" 


algo 

b or compromise any 
er ap the Attorney thinks, necessary ; to 
appoint advocates, attorneys, yakils, solicitors plead- 
ers, muktears revenue agents , 
and go forth. This abstract is as already 
mentioned made by the Sub-Registrar in 
the discharge of his official duty and we 
think that the Court is entitled to presume 
its correctness in accordance with the 


usual presumption that official acts are 


suit, action or 
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‘regularly performed. We have therefore no 
doubt that Ex. G was properly admitted 
and properly given full weight. The original 
power, it may be remarked, was called for 
by the defendant from the plaintiff, but 
was not produced, presumably because it 
was not with her: even so, secondary evie 
dence is admissible under e, 65 (e), Evi. 
Act. It follows that even if: we had 
not found (as in fact we have) that the 
terms of the solenama were discussed and 
-agreed with the plaintiff direct, the execu- 
tion of the solenama by Soubhagra Chand 
onthe strength of his power-of-attorney 
would have been snfficient to make its 
terms binding upon his principal. We 
have already had occasion to point out that 
there is no basis for the suggestion that 
Soubhagya Chand had been bribed by the 
defendant; ; $ 


' We now turn to Issue No 8: “Was the 
adjustment improperly recorded? Is the 
order of recording the ajustment ultra vires 
and invalid?” To decide this question we 
must revert fora moment to the terms of 
the solenama. On the date on which the 
solenama was filed in Oourt (February 24, 
1934) the plaintiff-appellant had a claim 
under the original decree of January, 1934, 
to the following sums immediate or pros- 
pective: (a) Past arrears up to Chaitra 
1340 B. S., Rs. 70,700; (b) Future payments: 
(4) Rs. 13,000 per year in four instalments 
out of the income of certain landed proper= 
ties, (ii) Ra, 1,170 per month as interest on 
certain deposits. By virtue of the solenama, 
(a) was discharged by on immediate pay- 
ment of Rs. 10,000, a prospective payment 
-of another Rs.-15,000 in certain instalments 
- during the next three years and subject 
to certain conditions the conveyance of 
-certain Jands-to the plaintiff; (b) (i) was 
left intact except that the instalments were 
made monthly and provision was made for 
the appointmefit of a Receiver in the event 
of continuous default; (b) (it) was remitted 
until the happening of a epecified but 
uncertain event, viz., an auction sale for 
arrears of revenue or rent. It is clear there- 
fore that the solenama had the effect of 
extinguishing in part the plaintiffs claim 
under the original decree and to that 
extent it was in our opinion an “adjust- 
ment” of the decree within the meaning of 
O. XXI,r.2 (1), But even otherwise the 
matter appears to us tə be covered by the 
decision of their Lordships of the Judicial 
Committee of. the Privy Council in the 
recent case in Oudh Commercial Bank, Ltd. 
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v. Thakurain Bind Bagni Kuer (2), In that 
case their Lordships pointed out (p. 510*, loc 
cit) that the Civil P. O. . 

“contains no general restriction of the parties’ liber- 
ty of contract with refererice to their rights and obliga- 
tions under the decree and that if they do contract 
upon terms which have reference to and affect the. 
execution, discharge, or satisfaction of the decree, the 
provisions of 5.47 involve that questions relating to 
such terms may fall to be determined by the execut- 
ing Court ” 

They further observed (p. 511* loe cit) 
that if an agreement is aS 

“intended to govern the liability of the debtor under 
the decree and to have effect upon the time or manner 
of its enforcement, it is a matter to be dealt with 
under s. 47." 

The result is that even if the solenama 
in the present case is held not to have 
been an “adjustment” within O. XXI, r. 2 
(1), nevertheless, being an agreement 
“intended to govern the liability of the 
debtor under the decree and to have effect 
upon the time and manner of its enforces 
ment,” it was a matter to be dealt with 
under a. 47, Therefore, the learned Subordi- 
nate Judge was justified in placing it on 
the record of the original decree and in 
disposing of Execution Oase No. 73 of 1933 
on the basis of its provisions. We accord- 
ingly decide this issue against, the plain- 
tiff-appeJlant, In the result this appeal is 
dismissed with costs. 

Appeal No. 50 of 1937 (F. M. A.) and 
Appeal No. 141 of 1937 (F. M. A.)—These 
appeals which are connected with Appeal 
No. 82 of 1938 are not pressed. ‘‘Lhey are 
accordingly dismissed with costs, 


D. Appeals dismissed. 


(2) 43 OW N 501; 180 Ind. Cas. 378; AIR 1939 
PO 80; I L R (1939) Kar 136; 14 Luck. 192; 1939 O 
L R 187; 11 R POi76; 198390 W N 313:5B R 
476; 1939 R D 208; (1939,1 M L J 658; 6901 J 
317; 41 Bom. L R 708; 50 L W 39; (1939) A LJ 481 
(1939) M W N 698; 66 I'A a4 (P O). 
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ALLAHABAD HIGH COURT : 
Oriminal Appeal No. 619 of 1939 > °? 
September 11, 1939 


Mula, J. 
AKBAR HUSAIN KHAN—AppaLLANtT 


versus 
EMPEROR—Opposita Party 

Criminal Procedure Code (Act V of 1898), ss. 476-B, 
195 (3)—Special Judge making complaint under a. 476 
Sor offence committed in case under U. P. Encumbered 
Estates Act—Appeal from such order—Forum. 

Where a person commits perjury in the Oourt of 
a Special Judge in' a case under the U P. Encum- 
bered Estates Act and the Judge makes a complaint 
against him under s. 476, Oriminal P. O., the Special 
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Judge aets only as a Civil Oourt {irrespective of the 
fact that the Oowt is further invested with special 

owers, under the Ilncumbered Estates Act. The 

pecial Judge is primarily Civil Judge and ifhe 
takes unyaction under s. 476, Oriminal P. O., in an 
ordinary civil case, whatever its valuation, his order 
would be appealable to the District Judge and not to 
the High Oourt. 


Or. A. from the order of the Special Judge, 
Mirzapur, dated July 8, 1939, 


Mr. M. A. Aziz, for the Appellant. 


*dJudgment.—This is an appeal under 
s. 476-4, Oriminal P. O. It appears that 
the appellant, Akbar Husain, gave evideace 
in the Court of the Special Judge, First 
Urade, Mirzapur, in a case under the En- 
cumbered Estates Act. The learned Special 
Judge came to the conclusion that the 
appellant had committed perjury and has 
accordingly made a complaint against him 
under 8. 476, Criminal P. O. It is obvious 
tomy mind that in taking action under 
8. 4/6, Oriminal P, C., the learned Special 
Judge has acted only as a O:vil Court irres- 
pective of the fact that the Uourt is further 
invested with special powers under the En- 
cumbered Mstates Act. The learend Spocial 
Judge is primarily Oivil Judge of Mirzapur 
and if he takes any action under 8. 476, 
Oriminal P. O. in an ordinary civil case, 
whatever its valuation, bis order would pe 
appaalable to the District Judge and nət to 
this-Oourt, Secticn 476-B clearly provides 
thata person against whom a complaint has 
been made 

“may appeal to the Court to which such former 
Oourt 18 subordinate within the meaning of s. 195, 
sub-g, (3)." > ` yl ; 

Section 199, sub-s. (3) provides that 
“where appeals lie to more than one Oourt, the 
Appellate Oourt of inferior juriadiction shall be the 


Uourt to whioh such Court shall be deemed to be sab- 
ordinate,” 


_ From these provisions of law itis clear 
in my judgment, that any order passed by 
the Oivil Judge of Mirzapur under s. 470, 
Oriminal P. O., making a complaint for an 
offence against any person would be appeal- 
able to tne District Judge and not to this 
Oourt. The question therefore is whether 
the fact that tne order appealed from in the 
present case has been made in connection 
with a case under the Encumbered Estates 
Act takes ıt out-of the purview of the above 
provisions of law.’ In my view the answer 
ia in the negative. Tne learned Special 
Judge in making a complaint under s. 476, 
Oriminal P. O., has not passed an order 
under the Encumbered Estates Act which 
would be appealable to this Oourt under 
840 of that Act. It 19 merely an order 
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under s. 476, Oiiminal P. O; by a Oivil 
Court and the question of tue forum of 
appeal frum that order has to be decided in 
the hght of the provisions of s. £76-B read 
with s. 195, Oriminal P. O. In accordance 
with those provisions the appeal would lie, 
as stated above, inthe Oourt of the District 
Judge and not in this Oourt. I therefore 
hold that this appeal does not lie in this 
Court and accordingly order that it should 
be returned for presentation to the proper 
Court. 
8. Order accordingly, 





LAHORE HIGH COURT 
Civil Revision No. 117 of 1939 
May 4, 1939 
Date SINGH, J. 
JARNAIL SINGH AND ANOTOAHR— 
DEFBNDANTI—PBTITIONBEY 
versus 
BAHADUR SINGH, PLAINTIFF AND OTABRS, 
DEFENpANTA—RESPON DENTS 
Hindu Law—Suit by karta on pro-note —Plea of 
repuyment urged by executants, not proved—Horm 
of decres, gi 
In a suit on a pro-note by the karta of a jvint 
Hindu family when the alleged partition or 
separation between him and other members and 
the plea of repayment urged by the exeout- 
ants of the pro-nute are not proved, all that is 
necessary is to declare that a decree is given to 
the plaintiff as karta of the joint family. It is 


- wrong to add that as the other members bad pload- 


ed that the executants of the pro-note, had re-paid 
the money, therefore they were not entitled to any 
share in the amouat due on the pro-note because 
there is no share in the amount arising or anything 
elge, 

C. R. for the revision fof the decree of the 
Senior Sub-Judge, Amritsar, dated Noveme 
ber &, 1938. mk 

Mr. Hans Raj Mehta, for the Petitioners, 

Mr. Shamatr Chand, for the Respone 
dents, 


Order.—The plaintiff in this ,case allege 
ing that he alone was joint with ois father 
aud his nepnews had been separated by the 
plaintuf’s father from the joint famiy, 
brought his suit against the defedants on 
a pro-note. ‘The-nephews who were made 
Parties to the sult denied the alleged sepas 
ration, The obligees under the pro-note 
pleaded payment and raised other pleas 
whica do not concern us now. The trial 
Oourt held that the alleged partition was 
not proved and toanoral request that the 
plaintiff was anyhow entitled to a decree 
as karta of the joint Hindu family if bis 


alleged separation was not proved, the trial 
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Oourt held that it would be dangerous to 
grant this decree which was no part of the 
plaintiff's original case. It therefore dis- 
missed the plaintiff's suit. Ono appeal, the 
learned Appellate Court held that the alleg- 
- ed partition or separation was not proved 
but as the plaintiff was the karta of the 
joint Hindu family which in the absence 
of proof of separation must be presumed 
to exist, it granted the plaintiff a decree 
holding that the plea of re-psyment urged 
by the executants of the pro-note was not 
proved. It added, however, a sentence that 
as defendants Nos. o and 4, namely the 
nephews of the plaintiff, had pleaded that 
the defendants, the executants of the pro- 
note, had re-paid the money, therefore they 
were not entitled to any sharein the amount 
due on the pronote. ‘This sentence is of 
course incorrect on the findings of the lower 
Appellate Oourt. There is no share in the 
amount arising or anything else. All that 
is necessary is to declare that a decree is 
given to the plaintiff as a karta of the 
joint Hindu family. ‘he decree therefore 
18 Varied. to this extent only, otherwise the 
‘petition for revision is dismissed. No order 
. &8 ta-.costs. 


D. Decree varied. 





SIND JUDICIAL AL COMMISSIONER'S S 


A E Appeal No. 13 of 1937 
May 16, 1939 
“ DAVIS, J. U. AND TYABJI, J. 
TIKAMDAS "HOTUMAL AND ANOTHER 
— APPELLANTS 
versus 


KISHNOMAL JESSOMAL—Rxaponpgnt, 

Oirtl pee Code (Act V of 190%), 8. 11, 
“Bapi. V, O. II, r. 2—Partstion sxit—Fatlure to 
ask ae meane profits from date of suit until deli- 
very of possession— Another sutt for recovery of 
mesme profita, if barred. 

Order, l1, r. 2, must be read with Expl V to 
B. 11, Oivil P. U., and the relief claimed under 
‘Expl. V to a. li isa relief arising frum the 
game cause of action; and the fact thas under 
O. LU, r. 4, mesne profits may be claimed in the euit 
for 1eoovery of immovable property einphasizes the 
fact that the suit for recovery of immovable prop- 
elty and the suit for mesne protits may arise from 
two separate causes of achor, Hut the fact that a 
Pplaintitt may under O. Li, r. 4, join im one sult two 
causes of action, does not meanthat he must neces- 
sarily do Bə, or fall under the bar imposed by 
O. li, r. 3 and s. li, Expl V. Plaintiff may, or 
course, anticipate in the sult for partition that 
certain property will fall to his share; he may 
anticipate that after the final decree, he wall not be 
given delivery of possession and he may in his 
pwt for partition ask for mesne proita trom the 
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date of suit until delivery of possession. Bat’ i 
he does not do so, another suit for recovery ol 
mesne profits is not barred. 3 

(Gass lag reviewed.) 

Misc. A. against the order of the First 
Olasa Sub-Judge, Sukkur, dated Manang 
5, 1937. 


Mr. Fatehchand Asudamal, for the Ap 
pellants. 


Mr, Dipchand Chandumal, 
pondents. 


Davis, J. C.—This is an appeal from the 
judgment of the First Class Subordinate 
Judge, Sukkur, in which he allowed an 
appeal from a judgment of the Joint Subor- 
dinate Judge at Sukkur, who dismissed 
the plaintiff's suit for mesne profits, on the 
ground that he should have asked for mespe 
profits in the partition suit to which he was 
a party. The learned trial Judge relied 
Principally on the two cases, one reported 
in Atmaram Bhaskar v. Parashram Ballal, 
(1) and the other in Gordhan Lalji v. 
Bishambar Nath (2) to the effect that in a 
suit for. partition mesne profits could and 
should be asked for in that same suit; and 
that if they are not asked for, a second suit 
will not lie to get them. But «both the 
Bombay case and the Allahadad case have 
since been overruled by Full Benches of 
the respective High Oourtes. In Gangadhar 
Gopalrao v. Shripad Annarao (3) a Ful) 
Bench of the Bombay High Oourt held 
that : 

“Where in a suit for partition and for possession 
of lands together with mesne profits, past and future, 
the decree tails to award the claim to future mesne 
profits, a second suit to recover mesne profits from 
the institation of the first suit or the date of the 


decree till delivery of ag pri is not barred under 
8.11, Expl. 5, Civil P. O. of 1908.” 


In that judgment the learned Judges, 


for. the Res- 


„while considering at length the previous 


Bombay case in Atmaram Bhaskar v. 
Parashram Ballal (1) held themselves 
bound in the interpretation of s. 11, 
Expl. V, Oivil P., O., by the preponderance 
of judicial authority ın the interpretation 
of Expl. LIIL to s. i3, Civil P. O. of 1882, 
which ıs in the. same terms as Expl. Vic 
8. Ll of the present Civil P.O. Therefore 
the relief referred toin Expl. III tos, 13, 
asin Expl. V to s. ll, is the relief arising 


out of a cause of action accrued at the date 


of institution of the suit, and such relies 

(1) 44 B 954; 58Ind Oas. 419; A IR1930 Bom 
39; 22 Bom. L 'R 982 

(2) 49 A 597; 109 Ind. Oas. 736; A IR 1927 All 
716; 25 A LJ 409. 

(3) 40 Bom. LR 324; 174 Ind. Oes. 7113; 1. 


1948 Bom, 23]; IL B (1988) Bom, 655; w RB 48 


(PB) 
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weuld not, for instance, cover future meene 
- profits in respect of which the cause of 
action accrued subsequently to ihe suit, 
This is the opinion of the Oalcutta High 
- Oourt in Mon Mohan Strkar v. Secretary of 
State (4) of the Madras High Oourt in 
Ponnammal. v. Ramamirda Aiyar (5) and 
. Doraiswami Ayyar v. Subramania Ayyar 
(6) In Ram Karan Singh v. Nakchhed 
Ahir (7) the learned Judges differed from 
a ruling of a Division Bench of their Court 
“in Gordhan Lalji v. Bishambar Nath (2) on 
which, in this case, the learned trial Judge 
relied; and they point out that the rule 
under O, XX, r. 18, Oivil P. 0O., whereby 
a Court may pass a decree directing an 
inquiry into future mesne profits is only 
- directory and not mandatory. 
It is true, there is a judgment of the 
.Patna High Court which is to the effect 
thatin a suit for partition, the question of 
-Mesne. profits should also be raised and 
decided. That case is Nand Kishore 
. Prasad Singh v. Parmeshwar Prasad Singh 
(8) but the . decisions of other High Courts 
are not in that judgment discussed at any 
length. In the case before us the plaintiff 
was notin fact a plaintiff in the partition 
suit at all but a defendant and did not ask 
either for mesne profits irom the date of 
suit until the final decree or from 
-the final decree till delivery of posses- 
sion and the present suit is limited to 
mesne profits for three years prior to its 
institution andi subsequent to the tinal decree 
in the partition suit and this present suit 
is with regard to the rent of two shops 
occupied by some of the cc-parceners after 
‘these had been awarded in the final decree 
to the plaintii in the present suit, the 
. present respondent. We do not see how 
it can be fairly said’ that he is debarred 
-from bringing this suit. At the date of 
“the institution of the suit, the two shops 
were not his, nor did he know whether they 
would be allotted to him, nor did he know 
-that if allotted to him, the defendants would 
not give vacant possession soon after the 
date of the final decree. Moreover, the 
plaintiff in thie present suit was not even a 


4) 17 O 968. 
W 38 M 829; 237 Ind. Oas, 679; A IR 1915 Mad, 
ol ; 28 MLS 127; 7 M LT 126; (1915) M W N 130 


(FB). 
(6) 41 M188; 42 Ind. Oas. 939; AIR 1918 Mad, 
484, 33 ML J 699; 33ML T 48; (UMW N 
847; 6 L W 784 (F B). 
(7) 53 A 951; 133 Ind, Cas. 238; A lR 1931 All, 
439; (1981) A LJ 673; Ind. Rul,” (1931) AlL 618 


PA I R 1936 Pat, 80; 163 Ind, Qas. 2337 R P 
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plaintiff in the partition suit, though we do 
not think that this would affect the case or 


make any difference to the application of 
the general principle on which the prepon- 


-derance of judicial authority had decided 


this question. 

The only argument of substance advance 
ed by the learned Advocate for the appele 
lants is that under O. II, r. 2, the plaintiff 
should have asked in the partition suit for 
mesne profits and as he did not ask for 
mesne profits he must be deemed to have 


- relinquished his claim in respect of them; 


but O. I1, r. 2 must be read with Expl. V to 
8,11, Civil P. C., and the relief claimed 
under Expl. V to s.11 isa relief arising 


-from thesame cause of action; and the fact 


that under O, II, r. 4, mesne profits may be 
claimed in the suit for recovery of immove 
able property merely seems to emphasize 
the fact that the suit for recovery of ime 
movable property and the suit for mesne 
Profits may arise from two separate causes 
of action. Butthe fact that a plaintiff may 
under. O. IJ, r. 4-join in one sat two 
causes of action, does not, we think, mean 
that he must necessarily do so, or fall under 
the bar imposed by O. Il, r. 2 ands, li, 
Expl. V. Plaintiff may, of course, 
anticipate in the suit for partition that 
certain property will fali to his share; he 
may anticipate that after the final decree 
he will not be given delivery of possession 
and he may in his suit for partition ask for 
“mesne protits from the date of suit until 
delivery of possession. But if he does not 
do so, we do not think another suit for 
-Tecovery of mesne profits is barred. We 
are not here even concerned with a case 
where mesne profits were claimed in the 
suit but the decree was silent about them, 
nor are we even concerned with the casa 
‘of a plaintiff in a partition suit, though in 
a paitition suit, the defendants are as plain- 


8. 
-~ We think, therefore, that the plaintiff is 
clearly entitled to bring this suit for mesne 
Profits of the two shops allotted to him in 
partition, though no mesne profits are 
claimed by him when he was party to the 
partition suit. We think, therefore, that the 
judgment of tne lower Appellate Court 
was right and this appeal must be dismissed 
with costs, Order accordingly. 


D. Appeal dismissed, 
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; CALCUTTA HIGH COURT 
Appeal No. 1692 of 1937 
August 21, 1939 
HRNDRRSON, J. 
DEBEXNDRA CHANDRA DE AND oragrs— 
PLAINTIFRS—A PPBLLANTS 
versus 
JAMINI KUMAR DEY—Dgrenpant No. 1, 
AND GTHBRS — RESPONDENTS 

Bengal Tenancy Act (VIII of 1885), 8s. 
48-H—Pre-emption proceeding against 
void—Registratton of under-lease without 
of landlord's fees, effect of 

The effect of a decree passed against a minor 
in a suit in which he is not properly represented 
is a nullity so far as he is concerned. But to say 
that the decree is absolutely void and a mere 
waste piece of paper is to goa good deal further 
than this. A minor is certainly not bound to 
treat it as a nullity if he does not desire to do so, 
and third persons cannot be heard to say that it 
is void. 72 Ind. Cas. 475 (L)and 18 Ind. Cas, 859 
(2), referred to. : 

There is no real analogy between a ‘decree of a 
Oivil Court and an order passed in - the proceed- 
ings under s. 26-F, Ben. Ten. Act. The, order for 
pre-emption in no way corresponds to a decree and 
the section really does nothing more than provide 
a convenient machinery for giving effect to the 
claim to pre-empt. 

Where the minor purchaser form a 
cribes himself in the kobala ag a major and 
the pre-emption proceedings are taken against 
him by the landlord under s. 26-J’, an order obtained 
thereon is not void. : 

Under the terms of s. 48-H payment of the land- 
lord's fee isa condition precedent to registration 
of an under-lease and the- defect cannot be cured 
by a subsequent payment. 


A. from the appellate decree of the Sub- 
Judge, Second Court, Ohittagong, dated 
July 9, 1937. 


Mr. Chandra Sekhar Sen, for the Appel- 
lants. 4 

Mr. Nripendra Chandra Das, for the Res- 
pondents. 


Judgment.—This appeal is by the plain- 
tiffs. They instituted the suit in order to 
recover possession of certain land. Their 
tenant, one Nishi, the predecessor of defen- 
dants Nos. 3to 6, had a raiyati holding. 
He sold it to one Chittaranjan Le. The 
plaintiffs thereupon applied for pre-emption 
under the provisions ofs, 26 F, Ben, Ten. 
Act. The applicantion was allowed and 
they took delivery of possessioa through 
the Court. They were unable, however, to 
obtain actual possession through the 
obstruction of defendant No.’ 1. They 
accordingly instituted the present suit. 
Defendant No, -1 contends that he has an 
under-raiyati which was created previous 
to the pre-emption. The Munsif gave the 
plaintiffs a decree, but this decree was 


26-F, 
minor, if 
payment 


ratyat des- 
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reversed by the Subordinate Judge in- 
appeal. T wo points arise for decision (1) whe- 
ther the proceedings by which the plaintiffs 
exercised their right of pre-emption under 
B. 28-F, Ben. Ten,: Act, were void, (2, whee 
ther defendant No. 1 was entitled to resist 
the plaintiffs’ claim for khas possession en 


- the strength of his under-ratyatt interest.: 


The defence contention that the preeemption 
proceedings were void was based upon the 
fact that the purchaser Ohiltaranjan wasa, 
minor. He is nota party to the present 
Proceedings. It is therefore impossible for 
the respondents to succeed on this point 
unless they cin show that the proceedings 
were void. The argument which found 
favour with the learned Subordina'e Judge 
was to the effect that proceedings under 
s. 26-F, Ben. Ten. Act, are analogous to a 
suit and that an order made by the Court 
is similar to adecree. From this point of 
view it. was argued that the order of the 
Court was void just as much as a decree 
against a minor who is not represented is 
void. It is to be noted that, if the conten- 
tion of the defendants succeeds,. the mincr 
will certainly have. imposed upon him the 
burden of paying rent and he will be left 
with property which quite possibly he may 
not want. Again, supposing there was a 
sudden slump in land values, it will be open 
to the plaintiffs to withdraw. the money 
which they paid into Court along with their 
Oertainly, it 
would be rather startling, if the position of 
the minor could be affected in this way. 
The. effect of decree passed. against a 
minor ina suit in which he is not properly- 
Tepresented has been discussed in several- 
cases, In -particular, I may refer to. the 
cases in Umapati Samanta v. Sheikh 
Masitulla (1) and Purna Chandra v. Bejoy 
Chand (2) to which my attention was parti- 
cularly drawn during the hearing of the 
appeal. There can be no doubt that in such 
a case a minor is not affected by any decree 
that may. be passed against him and that 
it is a nullity so far as he 1s: concerned. 
But to say that the decree was. absolutely 
void anda mere waste piece of paper is to 
go a good deal further than this. A minor is 
certainly not bound to treat it as-a nullity 
if he''does not desire to do go, and ‘third 
“persons cannot be heard to say that it is 
woid.. ‘Then in the second place there is no’ 
real analogy between a decree of a Civil 
Oourt and an order passed in these proceed- 


AY 37 O L J 496; 72 Ind..Oas.- 475;,A, IR 1933 Cal 
. (2)17 O W N 649; 18 Ind. Cas. 859; 18 0 LJ 18, `` 
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ings utider s. 26-F, Ben. Ten. Act. The 
order fur pre-emption in no way corresponds 
to a décree and the section really does 
nothing more than provide a convenient 
machinery for giving effect to the claim to 
Pre-enipt. Under s.' 26-0, Ben. Ten, Act, a 
purchasér is bound to give notice to the 
registering’ officer and the notice is then 
served upon the landlord, The landlord, has 
the right to apply to the Qourt for the 
transfer of the holding to him within a 
vertain time of the 1eceipt of the notice. 
The Oourt gives notice to the purchaser 
merely to ensble him to claim reimburse- 


ment for any payment which he may have. 


made subsequent to his purchase. The 
landlord is not responsible in any way for 
the service of any notice. ‘Khus, it will 
appear (1) that the right to pre-emption does 
not depend upon any. decision by the Courte 
It flows automatically from the transfer 
itself, and (2) no duty is cast upon the 
landlord’ to give any notice to the. pure 
chaser. In the present case the purchaser de- 
sorbed himself in the kubala as a major and 
the Uourt could only serve the notice ın 
accordance with its terms, I must accords 
ingly respectfully dissent from the view 
taken by the learned Subordinate Judge 
that these proceedings were void, 
‘Thérercemains tbe second question whe- 
ther defendant No. 1 1s entitled to resist, the 
plaintiffs’ clam for khas possession on ‘ace 
count of his underraiyats lease, As the 
learned Judge pointed out that lease in- 
{ringes the terms of 8, 48-H, Ben, Ten. Act, 
On behalf of the respondonts, Mr. Das refei- 
red to the decisions explaining the meaning 
of the old section (8 ov) wach has now 
Deen repealed. ‘Those decisions sannot 
afford any assistance in the present case. 
Here there was nothing illegal ın the terms 
of. the lease itself, The mistake made was 
that. the landlord's fee was not deposited. 
Ihe lease therefore ought not to have been 
Tegistered. Iwo other points were, however, 
raised in support of the respondents’ claim 
to retain possession.. T'ne lease has actually 
been registered, Mr. Das expressed his wile 
lingness to pay the landiord’s. fee into 
Court. The registration was actually. affect- 
ed.owing to a misdescription of the Lessor’s 
status in the document. As it was made in 
contravention of the provisions ot the law, 
it has .no eftect. Under tne terms of the 
section Payment of the: landlord's fee isa 
condition precedent to registration and the 
defect cannot becured by a subsequent 
payment. The second point relates to the 
‘fact that the plaintis navo now succeeded 
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to the interest of the respondents’ original- 
lessor, It was therefore contended that they 
cannot be allowed to repudiate the lease 
withont refunding the prerdiium which was 
paid at the time, Mr. Sen on behalf of the 
plaintiffs did not contest this, The decree 
of. the lower Appellate Court is accordingly 
set aside. If within a monto from the 
arrival of the record in the lower Oourt the 
plaintiffs pay Rs. 200 into Court, the decree 
of tae Munsif will be restored. Defendant 
No. 1 will beat liberty to withdraw the 
money. If such payment is not made, the 
plaintiffs will get a declaration of their title 
and a further declaration that they are 
entitled to receive rent from defendant 
No. 1. Defendant No. 1 will pay the costs of 
the plaintiffs in all Ovurts. : 
“D. < Order accordingly. 


ee 


RANGOON HIGH COURT 
First Appeal No. 16 of 1939 
May 29, 1939 
Rosgets, O. J. AND DoNKLay, J. 
AKOOJEK JADWETL AND O0.—APPALLANTS 
5 versus ` 
A. V. AND SON—Ragsponpants | 

Oontract—Ooncluded contract— Burden of proof— 
Only. certain terms settled, while others left open— 
Whether concluded contract — Option for renewal of 
contract on terms tobe mutually agreed upon—W he- 
ther impliss that terms of prior contract should be 
incorporated in new one, 
- In an action on an alleged contract, the barden of 
proof is of course, upon the plaintifs to show that & 
firm contract has been entered into between the 
parties and that something more than mere negotia- 
tions had taken place. The negotiations and corres- 
pondence must be looked at as a whole to see whether 
the parties to them have concluded a binding con- 
tract or not. There ıs no concluded contract, where 
only certain terms of the contract were settled and the 
other terms were left open. Wann v. Bull (1) and 
Ridgway v. Wharton (2), relied on. (p. 706, cols. 1 & 
3 : 


X i : 

Moreover, the fact that a party to the contract has 
given the other party to it, an option for renewal of 
the contract on terms which would be mutually 
agreed upon, does not imply that the terms of the 
prior contract, or any of them should be incorporated 
in the new, one, The party does not bind itself in 
any way to renew the contract upon the old 
terms, * á 4 

F. A. against the decree of the District 
QOonrt, Amherst, dated January 30, 1939. | 
. Mr, Clark, for the Appellants, 

Messrs. Hay and K. U. Sanyal, for the 
Respondents. . - f 


Roberts, C. J—The appellants in this 
case, woo were defendants in the Oourt 
below, are the agents and distributors of 
the -Indo-Burma Petroleum Oo, for 
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the sale ct petrol in thé ‘district of Moul- 
mein ; and the respondents are genersl 
merchants carrying on business in petrol 
and commodities incidental to the motor 
trade. In 1930, the respondents were 
appointed sole distributors of the Indo- 
Burma Petroleum Co.'s petrol in 
Moulmein by the appellants, and on 
June 15, 1934, the contract was renewed as 
from May 1, 1934, for a period of, three 
years, which expired on April 30, 1937, The 
terms cf the contract contained provisions 
for the payment for petrol supplied, or 
what is known as “overriding ccmmission,' 
and rent for the petrol godown, and various 
other stipulations. Paragraphs 6 and 7 of 
the contract are as follows : 

“6, You will remain the sole dist:ibutor of I.B. 
P. petrol in Moulmein and district for a period of 
three years from May 1, 134, subject to our holdin 
the I.B. P. Sub- -Agency, with the option of :enewa 
of this distribatorship for a further period of two years 
on terms which shall be mutually agreed upon.” 

7. Should any dispute arise between us, the sub- 
ject-matter of such dispute shall be referred to the 
EBP Oo., Ltd, Rangoon, whore decision shall be 


p April 5, 1937, shortly before the 
explry ot this contract, the appellants wrote 
a jetter to the 1espondents, in which they 
stite : 
ik “We shall bé glad to know as to what arrangement 
you intend to make for renewal of it (the contract) 
tor another two years for which you have been given 
option conditionally on certain terms to be mutually 
agreed upon. 

We therefore beg to propose , fresh tems by impos- 
ing our overriding commission at ka, 25-15-0 per 
wagon load of 880 tins of petrol : 

An early reply will be much appreciated.” 

Owing to the absence of the respundents’ 
manager. in india, an extension ot time up 
to May 31, 1937, was mutually agreed upon 
between the parties and cn that date the 
contract came to an end. ‘Lhe plaintitt’s 
action was biought upon an alleged cone 
tractof June l, 193%, whereby tney were 
to be appointed for a further two years on 
the same terms and conditions us were 
contained in the old contract and it 18 said 
that ıt was further agreed that a formal 
agréement to that effect should be: executed 
between the parties as early as possible, 
The plaintuis say that without any reasons 
able cause or excuse, the defendants refused 
to execute the written agreement aud they 

bicught an action for specihe pericimance, 
or alternatively for damages. the burden 
ot plooi was, of course, upon the plaintifis 
that a hrm contract had’ been entered into 
between the parties and that something 
more than mere negotiations had taken 
place. The negotiations and correspondence 
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must be looked at as a whole to see whe ` 
ther the parties to them have concluded a. 
binding contract or not. As was said by’ 
Jessel, M. R. in Winn v. Bull (1), at p. 30:. 
“If in the cage of a pioposed sale or lease of an 
estate two perena agree to all the terms and say; ‘we 


will have terms put into form’ then all the terms’, 


being put into writing and agreed to there is a“ 
contract. 


H two persons agree in writing that up to a certain 
point the terms shall be the terms of the contraot, 

ut that the minor terms shall be submitted toa | 
solicitor, and shall be such as are approved of bys 
him, then there is no contract, because all the ter 
have not been eettled.’’ 


And again it was remarked in Ridgway- 
v. Wharton (2) that tLe act of sending a 
paper to a solicitor to have a matter reduced. 
into form affords generally cogent reasons. 
that the parties do not intend ‘to bind: 
themselves till it is reduced to form. “And 
it is quite clear to my mind that the: 
phrase “option for renewal of this dis--- 
tributorship.. on terms which shall be 
mutually agreed upon” does not in any way , 
imply that the terms of the prior contract,.. 
or any of them, should be incorporated..in: 
the new one. The appellants could not, 
having made.such an agreement, have 
entered into a new contract with third 
parties for the distributorship, bat must. 
hrst approach the respondents. “But they 
did not bind themselves in any way to 
renew the distributorship tothe respondents 
upon the old terms. It is quite plain that 
the respondents were esger to secure. a 
renewal of the contract upon the old tarms; 
and their case is that the moment 
Valliappa Chettyar, their manager, returned 
from India, he preceeded at once” to Moul- 
mein and there interviewed the appellants, 
and after some discussion, the contract was. 
renewed for two years. In support of this 
it 19 urged that one waggon of petrol was 
received by the respondents on June 8, and- 
another waggon of paa on the -12th; I 
cannot myseif find this conclusive of any 
more than that there was a mutual desire 
to achieve some continuity. and that whilst 
negotiaticns were.in progress petrol. was 
suppled ‘on an implied promise to be: 
bound by reasonable terms: and it is.clear 
that it was to everyone's interest that 
Moulmein should not be without, supplies 
of petrol, and.the gap during which negotia. 
tious took place was bridged by. the.offer 
and acceptunce of these.two consignments, - 

‘he appellants’ case-is that the respons 
denis’ manager, Valliappa Chettyar, arrived 

RD (1878) 7 Gb’ D 29; at-p. 30; 47 L J Oh, 139; on 


(3) (1856 6HLO 238; $7 L J Oh. 46; 4 Jur, welt 
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m June 4, at their office saying that he 
iad been indisposed during the early days 
vf the month: there was a question about 
he reduction of the overriding commission, 
and matters were left open till June 8, 
and, as they were in abeyance on the 8th, 
— petrol to which I have referred was 
upplied, and, on June 10, the terms of 
he contract which the appellants propcsed 
0 grant were hanced to the respondents. 

ese terms contained proviscs that there 
hduld be no further option for extension 
ib the end of the new term to be granted 
nd that the godown and licence for storing 
yetroleum should be taken and kept in the 
1ame of the appellants. The appellants 
ay that Valliappa Ohettyar explained 
hat he was insufficiently familiar with 
Anglish to accept the terms of this offer 
sithout further investigation and that he 
would come back in the evening—if it was 
Jl tight—to sign the contract. He did not 
Ko so but returned on the 15th with a 
efusal to accept the terms ofit, On June 
7, the appellants’ legal, adviser wrote to 
he respondents stating that up to then 
whey had not come to any terms and that 
ney had by their conduct ceased to be 
-epresentatives of the appellants and must 
arthwith furnish accounts of empty tins, 
ils and cans and make over the godown 
rud.licénce for the same to the appellants 
vithin three days. The respondents did 
ot see fit to answer that letter direct. 
hey were representing their case to the 
ewdo-Burma Petroleum Oo. and when they 
«ceived this letter, they forwarded it to 
dat firm. Their letter to the Indo-Burma 
etroleum Oo. is also dated June 17. It 
ays that Mr. Jadwet, for the appellants, 
mreed to renew the agreement for a further 
arm of two years on the same terms as 
Teviously, but sets out the documents 
mhich they were asked to sign on June 10, 
sod: which constitute what the appellants 
escribe as their offer. The respondents, 
a that letter, asked the Indo-Burma 
‘etroleum Oo, to be so good as to try 
«nd effect a compromise, The respondents 
ere able to send the Indo-Burma 
etroleam Oo. copies of Ex. B, which was 
ae offer of June 10, and of Ex. M, which 
’a8 a memorandum ım writing of the terms 
K the contract which they say they enter- 
d into on June 1: Ex. M is dated 
une 10., 

To my mind, insufficient reasons have 
een given for the respondents being in 
ossession of Ex. B at all, unless it is true 
wat Valliappa Chettyar took it away with 
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him on June 10. His own story is that 
he never‘ took ıt away, but saw it in the 
appellants’ office and declined to agree to 
its terms. He also says that Ex. M was 
left with the appellants. In order to exe 
Plain his ability to forward copies to the 
Indo-Burma Petroleum Oo., he says that 
they were copied in the appellants’ office 
by his own clerk, Xavier, Xavier is nota 
witness whose story can be accepted withe 
out caution as he has twice been in prison 
for criminal breach of trust. And the ac 
count which the respondents give of the 
interview on June 10, is, to my mind, 
inconsistent with theirstory ofa firm con- 
tract having been arrived at on June Ll. 
Itis quite plain from the evidence given 
on both sides that it was contemplated 
that a final agreement should be signed 
at an interview between the parties. If the 
respondents’ story is true, there would be 
no need for a meeting between them on 
June 10 at all. No final agreement was 
ever signed ; and Lam obliged to hold that 
the negotiations which were being cou- 
tinued up to and beyond the interview of 
June 10, were broken off by the refusal 
of the respondents to accept the new terms 
under which they were offered the distri= 
butorship. When the plaintiff came to give 
evidence in the box and was cross-examined 
with regard to Ex. M, he described it as a 
draft and said that “Jadwet was at liberty 
to add anything to it exceptin the matter 
of the godown lease and the petrol license.” 
On his own showing therefore, it appears to 
me, that even at that stage the respondents 
cannot suggest that a firm contract had 
been arrived at. The version of Mr. Highet, 
whose evidence was taken on commission, 
is to the following effect. About June 24, 
after some discussion, Vallippa Chettyar 
agreed to renew the agreement on the terms 
set out by the appellants in the draft dated 
June 10, The witness told Valliappa Ohete 
tyar that the final decision as to renewal 
rested with Mr, Ebrahim, the manager of: 
the appellants, Atthat time he says, in 
evidence, “the dispute had not been left to 
my company to decide.” 

‘The case for the respondents is support- 
ed not only by Mr. Xavier but also by Mr. 
Venkatesan, who was at one time their 
manager and alleges that he was present 
on June l, when au oral agreement was 
come to. ButIam satistied,, upon the evi- 
dence given on behalf of the respondents 
and from the letter ia which fresh terms 
are mentioned and a reference is made to 
the fact that the option was to be exere 
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cised on terms to be mutually agreed upon, 
that ail that happened at the oral inter- 
view, whether it took placeon June | or 
4, was thatsome further meeting would 
be necessary at which tbe final terms should 
be agreed uron. Mr. Hey says that the res- 
pordents are justified in raising objection 
to Ex. B, because it proposed something 
which had never been arranged before, 
Tris depends, tomy mind, on the fallacy 
of going back to the old contract and 
assuming that, though it had been discharg- 
ed by «fflux of time, some, many, or most, 
of its terms must necessarily be the terms 
to be arrived at when a renewal of the 
distributorship was being arranged. Bo 
it is quite clear from the evidence that the 
negotiations broke down and I cannot accept 
the view that there wasa firm contract on 
June 1l, since it appears to me that the 
appellants’ conduct has been consistent 
throughout and they explain their position 
fully in their letter of June 17, to the res- 
pondents, They were never anxious to 
grant a renewal upon piecisely the 
old terms, but the respondents were always 
anxious to persuade them to doso: having 
failed, they then turned round and ens 
deavoured to get the best terms they could 
and to force the appellants to re-open 
negotiations after their offer of June 10 had 
been refused. 

Something has been said about arbitra- 
tion in this connection, In my. view, the 
arbitration clause in Ex. A only refers to 
the submission of disputes between the 
parties to the contract whilet it lasted. It 
expired at midnight on May 31. There is 
no submission to arbitration as to the terms 
of a new contract to be arranged, although 
in fact it was the appellants who in these 
proceedings suggested arbitration : and the 
re pengeni, in their written objections, 
said : i 
‘ “Plaintiffs beg to submit that 
Fetroleum Oo., Ltd., being a company, cannot’ act 
as arbitrators, Even it be held that its directors 
or share-holders should act as arbitrators, it would 
ever be‘ feasible for such directors or share-holders 


to act as arbitrators.” 

They themselves brought this suit and in 
it they rely-on the alleged- contract of June 
1. The learned trial Judge has found upon 
a consideration of the evidence, that an 
agreement was reached on June l, to ree 
new the contract for a further term of 
two years. But he observes that the plainte 
iff in his own evidence said that Ex. M was 
meant to be very brief but that the- defende 
ent was at liberty to add to it, It is ‘quite 
inconsistent with the respondents’ cage 


the' Indo-Burma 
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that there should be in existence, nine dayı 
after the alleged contract, a document em 
bodying its terms which one of the partie: 
was permitted to alter, For the reasont 
I have given, Lam satisfied that we ough’ 
to hold that this wasa case which nevel 
proceeded further than negotiations, . The 
respondents’ grievance has arisen from the 
fact that they have assumed that the ‘so: 
Called option for renewal given. in the 
earlier contract conferred upon them a righi 
to extend the operation of that contrfct 
upon the same terms for the further period: 
nothing could pe further from the truth. 
This appaal must therefcre be allowed, and 
the suit of the plaintiffs-respondents -dis 
missed with costs ın both Courts. 

Dunkley, J.—I amin entire agreemen! 
with my Lord the Chief Justice and I have 
very little to add to his reasons for „hie 
decision. In my opinion, it is of importance 
to notice that the option given to the res 
pondents by ihe letter of June 15, 1934, 
(Ex, A), was not an option to renew the 
agreement but an option of renewal of the 
distributorship. If para. (6) of this lette: 
conferred any right at all cu the respon: 
dents, is meant at most, as my Lord,har 
said, that ‘at the expiry of the agreed term 
of three yeara, before giving the businest 
of distributor to any other person, thé ap 
pellants must offer 16 to the respondents. anc 
give the respondents an opportuniby.,o) 
coming to terms with them. The appellants 
carried out their obligation by their letter 
of April 5, 1937 (Ex. O), in. which they 
made a proposal to the respondents. - Thi 
proposal was not accepted by the respor, 
dents’: manager, who entered into nego 
tiations with the appellants, with the resul 
that the appellanta modifed.. their proposa 
as set out in the respondents’ manager. 
letter of April 25 (Ex, D). Vad: 
+ Time‘ was asked for on behalf of the res 
pondents to consider this modified proposa 
and time was granted until May:.3) 
(Ex. l$} The proposal was not accepter 
within the time given. It therefore lapsed 
Also, at the same time, the. agreement coñ 
tained in the letter of June 15, 1934 
ceased to have any force or effect by effluy 
of-time, and every term of that agreemen 
ceased to be binding on either-party. Henc 
it is idle for the respondents to lay strese 
as they have done, on para. (7, of this lette, 
and to say that, in view of the letter*o 
June 25, from the Indo-Burma Petroleub 
Oo. to the appellants, the appellant 
were’ bound to accept the offer made: b 
the respondents: on June 26, to continu. 
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he. business of the distributorship on 
be. terms proposed by the appellants on 
‘une 10, and contained in the document 
iz. B. The respondents had been given 
ample time to accep? these terms, and the 
*Orrespondence shows that they had defie 
«itely rejected them, at any rate on 
funer17, if. not-earlier. Oonsequently, it 
vas not open to the respondents to accept 
hem ‘on Jute 26. Moreover, this case, 
Teich has been ‘strenuously urged before 
8, is ‘not the case which: is set up in the 
aint, which is based on a binding agrees 
aent between the parties concluded on 
Fune 1. I agree with my Lord that the 
supplies ‘of petrol made on June 8 and 1?, 
‘annot be held to have been made in 
ioursuance of any such agreement, or that 
hey raise any inference as to the existence 
Jf any new agreement, and that the true 
inference is that they were made by the 
appellants in their own interests for the 
preservation of the business. while negotia- 
ions: were going on. 


-To my mind, it is a matter of indifference 
whether, as the respondents state, negotia- 
ions were begun on June 1, or whe- 
shr, a8 the appellants state, they were 
begun on June 4. Negotiation were opened 
at the beginning of June, and they were 
entirely fresh negotiations for an entirely 
mew agreement. It may be, as is now 
irged on behalf of the respondents, that 
the appellants did not think “of the, terms 
which subsequently became the bone of 
sontention between the parties until after 
shese negotiation had opened; but of what 
amportance isthat? The appellants were 
mot bound by anything that had been 
Jone previously, and it was open to them 
Suggest new terms. It is plain that at 
she first interview only the rate of commis- 
sion was settled and the other terms of the 
xgreement were left open; that is, no con- 
sluded contract was made. This is clear 
Mrom the respondents’ letters of June 17 
sand June 27, to the Indo-Burma Petroleum 
o: (Exs. 3 and- 6), and their Pleader's 
Metter to the appellant’s Pleader of July 2, 
(Ex. 8) and the evidence of the respondent's 
managing pantner. Referring to the note 
of:the terms acceptable to him (Ex. M), 
which -he alleges that he left with the ap- 
pellants on June 10, he said in cross- 
Xamination: “Jadwet was at liberty 


Ko. add anything to it, except in 
Khe matterof the godown lease and 
Khe petrol licence.” This disposes of 


his ‘claim based on a concluded ' contract 
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of June 1, and therefore his suit was bound 
to fail. 
D. Appeal allowed, 


ALLAHABAD HIGH COURT 
Oriminal Revision No. 590 of 1939 
September 25, 1939 
MoHAMMAD ISMAIL, J. 

HANS HOTZ AND ANOTHBR— APPLIOANTS 


versus 
EMPEROR—Opposita Party ` 

Blectricity Rules (1937), rr. 48 (1), 123—Wires 
originally fixed on surface subsequently buried in 
walls There ts alteration in system and breach of 
r. 48 (1)—Person actually carrying out installation, 
if guilty under r. 123, 

It is not in every case that the prosecution is 
called upon to prove that a re-wiring has altered 
the capacity or character of old installation, It is 
only when there is replacement of lamps, fans, 
fuses, switches and other component parts of the 
installation that the alteration in” capacity and 
character have to be examined. This exception, 
however, will not apply to electrical installation 
work including additiong, alterations, repaira and 
adjustments of existing installations, Where the 
wires originally fixed on the surface are subsequent- 
ly buried in the walls, there is certainly an altera- 
tion in the system and not a case of replacement 
and a breach of r. 48 (1) is committed. Replace- 
ment means changing of old wires for new ones. 

The person who actually carries out the installa- 
tion is not guilty of any offence under r. 133, 


. Electricity Rules ; it is only the person under whose 


immediate supervision the work is carried out who 
is liable to punishment, 


Or, R. from the order of the Sessicns 
Judge, Agra, dated July 10, 1939. 


Messrs. S. N. Sen, B.S. Darbart and 
Bishan Sarup Darbart, for the Applicant. 


The Deputy Govt. Advocate and Mr. Gopal 
Behart, for the Orown. 


Order.—This is an application in revision 
directed against au order of the learned 
Sessions Judge of Agra affiring an order 
of. a Magistrate of the First Olass of that 
district. On November 14, 1933, the Elece 
trical Inspector to Govi. U. P. made a 
complaint in the Court of the District 
Magistrate against the applicants Hans 
Hotz and Kishan Prasad on the ground 
that the applicants had committed a breach 
of r. 48 (1), Electricity Rules of 1937. 
According to the complaint accused No, 1, 
Mr. Hotz, was of Hotz’s family and wasseen 
instructing accused No. 2, Kishan Prasad, 
in respect of reewiring of electric installa- 
tion which Kishan Prasad was seen 
carrying outin Laurie Hotel, The District, 
Magistrate initiated proceedings against. the 
applicants and. made over the case to a 
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Magistrate subordinate to himself who 
upon a consideration of the evidence 
found the offence proved and convicted 
and sentenced the applicants to a fine 
of Re. 1 each. The applicants denied 
the charge and pleaded not guilty, Several 
guerun of law and facts were urged on 
their behalf in the Courts below but 
were repelled. In revision, I must accept 
the finding of the Oourt below as final. 
The learned Magistrate in a well-reasoned 
jadgment came to the conclusion that it 
was certain that Mr. Hotz actually super- 
vised Kishan Mistri when he did the re 
wiring in some portion of Laurie Hotel. 
Upon this nding I have to consider 
whether the applicants were rightly 
convicted. The first question urged by 
learned Oounse! for the applicants is that 
in the present case there is no evidence 
that the rewiring had the effect of alter- 
ing tle capacity or the character of the elece 
trical installation. According to the learned 
Counsel itis not permissible to convict an 
accused person for breach of r. 48 (1 
unless it is affirmatively established that 
the new installation has had the aforesaid 
effect. In my opinion, it is not in every case 
that the prosecution is called upon to 
prcve that a re-wiring has altered the 
capacity or character of old installation. It 
is only when there is replacement of 
pe, fans, fuses, switches and other 
component parts of the installation that 
the alteration in capacity and character 
have to be eximined. This exception, 
however, will not apply to electrical instale 
lation work including additions, alterations, 
Tepairs and adjustments of existing instal- 
lations. It appears from the evidence 
which has not been controverted that 
the old system of wiring hes been changed. 
The wires originally were fixed on the sure 
face and now they are buried in the walls. 
This is certainly an slteraticn in the system 
and not a case of replacement, By replace: 
ment I would understand that the old wires 
were changed for new ones. In my opinion 
the Courts bel.w have come to a correct 
conclusion that the applicants have com- 
mitted a breach of r. 48 (1). The next 
question to be determined is whetker the 
applicants are guilty under r. 123 for 
breach of r.48. The above rule provides 
that 
“where any electrical installati i 
r. 48 hes Teen carried Kg ee 
the consumer or owner, the contractor, (if any) 
through whom the work was carried out and tha 


person under whose immediate supervisi i 
carried ont shall each be punishable ie . _ ane 
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The question is whether the applican' 
committed the breach of the above ral 
Mr. Hans Hotz is merely a beneficiar 
while the trustees of Hotz’s trust are diffe: 
ent individuals who are not before m 
Under these circumstances it weuld t 
difficult to describe Mr. Hans Hotz ag a 
owner or consumer. The learned Magistrat 
has found that the re-wiring was done unde 
the instructions of Mr. Hotz, The evidenc 
produced on behalf of the prosection pro 
that Mr. Hotz gave instructions to Kisha 
Prasad who carried out the re-wiring. I 
view of this finding it must be held tha 
the installation was carried out under th 
immediate supervision of Mr. Hotz an 
therefore be will be guilty under r. 123 
Electricty Rules, With regard to Kisha 
Mistri it has been held that heis an em 
Ployee of the hotel and he carried out th 
Te-wiring under the instruction and superv: 
sion of Mr. Hotz. The action attributed t 
Kishan Prasad, namely the re-wiring doe 
not appear tome to be punishable unde 
s. 123. The person who actually carrie 
out the installation is not guilty of an 
offence under r. 123, Electricity Rules; it i 
only the person under whose immediat 
supervision the work is carried out tha 
is liable to punishment. On the finding 
arrived at by the learned Magietrat 
and according to my reading of the ruler 
I cousider Kishan Prasad to be entitle 
to an acquittal. The learned Magistrat 
very properly has taken a very lenien 
view of the cffence. Mr. Hotz is not 
licensed contractor but is a qualified enginee 
and is in every way capable of supervise 
ing installaticn work, but under the rule 
unless a person is licensed he is not entitle. 
to carry on installation work either as 
Supervisor or as a contractor. Mr. Hot, 
has been sentenced to a fine of only Re. 1 
It seems to me unnecessary to inflict an: 
fine under the circumstances of the case 
In my opinion the case can be adequate]: 
dealt with under s. 3, United Province. 
First Offenders Probaticn Act. It appear 
that Mr. Hotz was trained as an engineer i» 
England. It is not suggested that the wiring 
carried on under his supervision wasin an: 
way defective. Having regard to the natun 
of the offence and the character and ante 
cedents of the offender while upolding the 
conviction, I set aside the sentence imposer 
upon Mr. Hans Hotz and release him on 
admonition, I hope that he will in futur 
comply with the rules framed for the guid 
ance of persons who are engaged in the 
supply of electrical energy and in the 
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(allied trades, I set aside the conviction and. 
_ Sentence passed upon Kishan Prasad and 
direct that the fines, if paid, be refunded. 


GO ME Order accordingly. 


LAHORE HIGH COURT 
Civil Revision No. 28 of 1939 
May 11, 1939 
Skemp, J. 
N Lala HANS RAJ GUPTA—PLAINTIHER— 
PRTITIONBR 


versus ‘ , 
Seth RAM LAL BALDEO PARSHAD— 


DBFENDANT—RBSPONDENT 

Oivil Procedure Oode (Act V of 1908), s. 20 (c)— 
Amount on pro-note to be paid at Delhi—Defendant 
residing in U. P.—Sutt, if can be brought at Delhi 
contrary to s. 7 of U P, Agriculturists’ Relief Act 
(XXVII of 1934)—Such suit, if illegal within s. 23, 
Contract Act (IX of 1873). _ 

A pro-note had a clause that payment should be 
made-in Delhi, The plaintiff sued for the amount 
due on the pro-note at Delhi The defendant resided 
in U. P. The Judge returned the plaint because 
B. 7, U P. Agrioulturists’ Relief Act (U. P. Ast 
XXVII of 1934), suid that every suit for recovering 
an unsecured loan in which the defendant was an 
agra aran should be instituted and tried in a 

, Court within the local limits of whose jurisdiction 
~ the agriculturist defendant resided: š 
Held, that according to s. 107 (1) of the Govt. of 
_ India Act, if any provision of a Provincial Law is 
repugnant to any provision of a Federal Law which 
the Federal Legislature is competent to enact, or 
to any provision of an existing Indian Law, then 
the Federal Law or the existing Indian Law, shall 
prevail and the Provincial Law shall, to the extent 
of the repugnancy, be void. In Delhi the Courts are 
governed by s: 20 (0), Oivil P. O., and the local law 
of the U. P. was void tothe extent of the repug- 
nancy. 121 Ind. Cas, 403 (1), relied on. 

Held, also that the bringing of such a suit in 
Delhi contrary to the provisions of the U. P. Act was 
not illegal within the !meaning of s. 23, Oontract 
Act. , 


O. R. for revision of the order of the 


| ‘Additional Judge, Small Cause Court, Delhi, 
. dated December 14, 1938, 


“Mr. Bishan Narain, for the Petitioner. 


Order.—This ig a petition for revision 

of an order of the Additional Judge, Small 

~ Oause Oourt, Delhi, returning the plaint. 
The plaintiff, who belongs to Delhi, is 

- engaged in the business, inter alia, of let- 
_ ting-out,agricultaral implements and machi- 
.nery on hire. The plaint sets forth that he 
let out to the defendant Seth Ram Lall 

. Baldeo Parshad of Lakhimpur District 
Kheri (United Provinces), a Persian wheel 
and a sugar-press on hire. The defendant 
did not pay the hire and on November 18, 
1936, executed a pro-note for the amount’ 
due together with interest. The pro-note 
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had a clause that payment should be made 
in Delhi. The plaintiff sued for Rs, 731-9 
due onthe basis of the agreement and the 
pro-note. The Additional Judge returned 
the plaint because;s 7, U. P. Agriculturists | 
Relief Act (U. -P. Act XXVII of 1934),, 
lays down that every suit for recovering an 
unsecured loan in which the defendant is 
an agriculturist --shall be instituted and, 
tried ina Court within the local limits of 
whose jurisdiction the agriculturist defend: 
ant resides. The learned Additional Judge 
also held that the provision about the pays 
ment of the pro-note in Delhi was unlawful 
as, contrary to the same section. The plaine 
tif has come here in revision through 
Mr. Bishen Narain. The defendant, although 
served by notice oa the open door, is 
not present or represented, and the hearing 
of this revision is ex parte. 

Mr. Bishen Narain’s point is that the 
United Provinces Legislature has no juris- 
diction and its Act has no force beyond the 
y But for the Act 
the Delhi Court would have jurisdiction 
under s, 20 (e), Civil P. O., and Mr, Bishen 
Narain urges that under s. 80-A, Gavt, of 
India Act, 1919, which was in force when 
the U. P. Actin question was passed, or 
under s. 107 (1), Govt. of India Act, 1935, 
now in forcé; the local Legislature of a 
province has power to legislate only within. 
the limits of that province, Section »0-A of 
the Act of 1919 simply empowers the local 
Legislature of any province to make laws 
for the territories constituting that province, 
Section 107 (1) of the present Act lays 
down that if any provision of a Provincial 
Law is repugnant to any provisiom of a 
Federal Law which the Federal Legis- 
lature is competent to enact, or to any pros 
vision of an existing Indian Law, then the 
Federal Law or the existing Indian Law, 
shall prevail and the Provincial Law shall, 
to the extent of the repugnancy, be void. 
In Delhi the Oourts are governed by 
s. 20 (e) Civil P. ©., and the local law of 
the United Provinces is void to the extent 
ofthe repugnancy Chhatoo Lal Misser & 
Co, v. Narain Das Baijnath Prarad (1), is & 
ruling of the Calcutta High Oourt of the 
year 1928 which laid down in reference to 
the U. P. Court of Wards Act 

“the local Legislature has no jurisdiction to legis- 
late save for its own provinces and the Act does not 
purport to extend beyond those provinces....In 
my opinion, this Act, like the Acta of many other 
local Legislatares, dealing with the local Oourts of 
Wards, can have no effect beyond the jurisdiction of 
i ure. 
eS 58 eo at Ind. Oas 403; A IR 1930 Gal. 53; 
Ind. Rul, (1930) Oal. 115, 7 g 
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object is to bring a suit. in Delhi contrary: 
> This is not- 


to. the. providionaof U.P. Act, 
illegal and the point therefore fails, I there- 


fore: accept this .revision and direct that. 


the.:Court of Small Oauses, Delhi, accept 
this -plaint and proceed therewith in ac- 
cordance with law.. The costa of. this 
revision are to be berne by the Tespondent. 
Deke -7 =" Revision accepted. 





Pia vt 


-=> MADRAS HIGH COURT, 

- Civil Revision Petition No. 180 of 1938 - 

ge Oe January 6, 1939 oa 

NG | Buen, J. ARONS 
SYNEMODELUX, Lro., TINNEVELEY— 

`. > PLAINTIFF—PgTITIONBR 

: versus 

K; VANNAMUTHU PILLAI—Dapanopant . 
è , —Rasponpant 

Companies Act (VII of 1918), a. 80—In order to 
give’ Tise to. liability to pay up value of shares, 
express allotment of shares to subscriber is neces- 
gary. . , 
though in the case of a person who subscribes 
to the memorandu.n of association, no separate ap- 
plicstion for aháres is’ necessary, yet an express 
allotment of shares: to subscriber is necessary, in 
order to give rise to a liability to pay up the value of. 
the shares. The liability to pay up the value of the 
shares does not arise where there has been no valid 
allotment of shares to the subscriber. 

O. R.P. to revise the.decree of the Bub- 
Judge, Tinnevelly, dated December 1, 1937. 


Messrs. V. T. Rangaswamy Ayyangar 
and K. Venkateswaran, for the Petitioner. 

Messrs, R. 9. Srinivasacharya and E. V. 
Rajag-palan, forthe Respondent. 


‘Order.—In my opinion the dismissal of 
te suit by the learned Subordinate: Judge 
was-correct. The defendant subscribed for 
20 shares in the memorandum of association 
and therefore by s. 30, sub-s. (1), Companies: 
Act, he must he deemed to have agreed 
to’ become.a member of the company and 
on registration of the company, his name 
must be entered as amember in the register 
of members... The fatal defect, in my. 
opinion, in the plaintiff's case is that the 
20,;shares for which the defendant sub- 
Bcribed..were not validly allotted to him. 
Itis no doubt true, as, Mr. Rangaswami 
Ayyangar. for the petitioner contends, that 
in the-case of ‘a person who subscribes to’ 
the memorandum of asscciation, no separate 
application for‘ shares ‘is necessary, but I 
find” 'nówhere any authority for the view 
that no express allotment of shares is neces- 


sary, in-order to-give rise‘ to a liability to 


f BYNBMODELUX, LTD. v.. K, VYANNAMUTHU PILIAI (MADR.) 
„As -to s. 28, Contract Act, the only. illegal, 
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pay up the value of the shares. The learned’ . 
Advocate for the petitioner refers.me to, 
Resolution ‘No.9 passed on December 21,’ 
1936. ‘That runs as follows : 
“This meeting allots hereby the 517 shares sub- 
scribed for by the signatories and the names of the 
signatories may be entered in the register of mem- 


Mr, Rangaswami Ayyangar also refers to 
the prospectus which was published later 
in whichthere is a statement on p.1 that 
517 shares to the value of Rs, 12,925 have 
already been subscribed for by the sig- 
natories to the memorandum and allotted; 
and on pp. 6 and 7 of the prospectus, the 
number of shares taken by each of“ the 
signatories to the memorandum is set oùt, ` 
These, however, are not sufficient to show: ` 
that on December 21, 1936, there was anyi 
*allotment" of shares to the defendant. Tt ` 
is provided in e. 28, sub-s. (2), Oompanies 
Act, that each share in a company having 
a share capital shall be distinguished by, . 
its appropriate number and by e. 31,- 
sub-s. (1), every company is required to . 
keep a register of members in which the-: 
following particulars are to be entered’: 

“(1) The names and a and the occapations, 
if any, of 'the members, in the case of a company. ` 
having a share capital, a statement of the shares held’ ~ 
by each member, distinguishing each by its number, 
and of the amount paid or agreed to be consideréd as, ` 
paid on the shares of each member.” es 

Now, it appears from the notice sent to -- 
the defendant by the plaintiff on March 8, 
1937, informing him that his shares had, 
been forfeited, that the shares of which 
he .was registered as owner were shares’ 
numbered from 121 to 140, But the learned | 
Counsel for the petitioner is not. able to `` 
show me any resolution’ in the Minutes: ` 
Book of the Board of Directors allotting- 
shares numbered 121 to 140 to the defen- ` 
dant. I bave looked through the book and. 
there is no record of any such resolutio. >: 
It is not necessary, in my opinion, to go agis 
far as the iearned Subordinate Judge has:; 
gone and to say that the defendant's liabi- . 
lity to pay for the shares cannot arise till- 
liquidation proceedings are, started. But, 1. 
it is, in my opinion, clear that his liability.i.) 
has not yet arisen, because the shares have. -. 
not been validly allotted to him, and con-, -, 
sequently no valid notice of allotment hag, 
been given to him. It is not necessary td. _ 
consider the allegaticn that the defendant’s | 
shares have been forfeited, I do not under-.;, 
stand the plaintiff as haying contended that., , 
the defendant's liability to pay the value. , 
of the shares grises on forfeiture. The: . 


dismigga] of the suit was, in my opinion,, 
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correct’ and’ therefore this petition -is die 
missed: with costa, = = = 

wB OO , , Pètitión dismissed. 


‘ LAHORE HIGH COURT 
Second Appeal No. 136 of 1939 
- + + " May 4; 1939. 
~- Barn, J: ee 
RAM RATTAN — JUDGMENT-DRÊTOB— 
N- 5 o. Apprnnant O” 


“37 -  persus - pa 

MUNICIAL COMMITTEE, AMRITBAR— 

' Dgokna-aoLpaa—RasponDBNt < 
kdi (IX A 1872), es, 19, 20—Suit for posses- 
ston: by Municipality decreed with cos udgment- 
kawan, er not to file appeal and also to deliver por- 
ion, if Municipality gaveup costs, accepted—Judg- 
-ment-debtor not to have right of appai Aree 
meni held esther poid under s. 20 or le under 
«. 19. ; veg , 

Municipal CUcmmittee instituted a suit for posses- 
ion of certain l propery which was alleged to have 
“been encroached upon by one R. The suit was, 
«decreed with costa. The judgment-debtor ` R there- 
«after applied to`the. Municipal Oommittes to the 
sflect that if the Committee gave up the'costs, he 
«would not file. any sppal from the decree and alsọ 
deliver possession of the property. The Committee 
ssocepted this offer. The Committee on, re-examina- 
lon of the matter found that as‘a matter. of fact 
had no right to appeal at the time when lis made 

the offer: . 

Held, that even if the judgment-debtor made -the 
offer honestly believing that he had a right of 
sppeal, it would amount to saying that both the 
warties were under a mistake of fact essential to 
ihe agreement when they were alleged to have en- 


1 


red into the agreement in question; because the 
Jommittes would never have agreed to . give up 
“heir, costs: if they knew. that. R's right appeal 


wad’ already become time-barred. If, on the.other 
wand,’ R had ‘made a dishonest misrepresentation, 
he ‘agreement would be voidable at the ‘instance 
wf the Committee on that mccount, In. either aspect 
4 the case, the, ent would be, voidable or 
oid under s. 19 or s. 20, Contract Act. | | 


BA, from an order of' the Senior Subs . 


“nudge, , Amritsar,- dated November 10, 
“BBB. a 


Mr. ‘Yashpal Gandhi; for the Appéllant, 
Mr: Shamair Chand, for the, Respondent. 


Judgment. — The facts’ giving rise to 
Mis second appeal may be briéfly stated 
s8 -follows:—The Municipal Committee of 
itear instituted a suit for possession of 
ertain property ‘which was alleged” to 
ave ‘been encroached’ upon by one: Ram 
Rattan. The suit was decreed with coasts, 
which amounted to Rs. 239. The judgment- 
Mebtor Ram: Rattan thereafter applied to 
“ie Municipal Committéé to the efféct that 
the Committee gave up the costs, he 
rould-not :file any appeal. from the decree 
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and also deliver possession of the- property; 
The Committee accepted this offer but jt 
appears that possession was ‘not delivered 
voluntarily and the Committee had to take 
out execution in’ order to ‘.obtain possession 
of the property. Subsequently it was also 
discovered that the Committee had no right 
to accept the offer of Ram Rattan inae 
much as it involved remission of a sum 
exceeding Rs, 100.by the Municipal Commits 
tee and therefore required sanction of the 
Commissioner. The Oommittee then re- 
examined the matter and found that as a. 
matter of fact Rain Rattan had no right to 
appeal at the time when he made the offer to 
the Municipal Committee. They, therefore: 
cancelled their previous resolution on ‘the 
ground that it had been passed under a misre= 
presentation of facts..and aleo because the 
judgmentedebtor had not carried out hig 


.part of the Contract, namely delivery of pos- 


session. The Gommittee then proceeded 
to take out execution as regards costs when 
Ram Rattan pleaded the agreement to give 
up costs as a bar to the execution proceed: 
ings. The Courts below, however, held that 
the Committee was entitled to take out 
execution. From this decision this second 
appeal has been preferred. One of the 
issues in the case was : 

“Whether the judgment-debtor delivered posses- 
sion of the property to the decree-holder in accord- 
ance with the compromise, if not, what is its effect ?” 

The learned Senior Subordinate Judge 
has found that the appellant Ram Rattan 
had failed to deliver possession of the 
property to the decreé-holder’ in accord- 
ance With the terms of the compromise and 
on this finding of fact alone it seems to 
me that the Committee wonld- have a right 
to execute the decree in respect of the 
costs. The-learned Counsel for the appel- 
lant has argued that as. a. matter of. fact 
Ram Rattan had always been willing to 
deliver possession and that: he made sereval 
applications, tothe Committee but no such 
application has been . proved: on the record. 
It seems to-me unlikely ‘that if any such 
application had been made the Municipal 
Committee, would have taken the “krona 
to take Out execution. The appeal is thus 
concluded by a finding of fact, 


There is, moreover, another aspect of the 
matter. The Courts below have -held that - 
Ram Rattan’s right to appeal had be- 
come barred at the time when he made hig 
‘application to the Municipal Oommittes 
offering to give up possession and not to 
file an appeal if the Oommittee gave u 
costs. The fact. that the. right of ap < 
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had become barred on the date of the 
applicaticn is not disputed before me. The 
only point that the learned Coonsel for the 
appellant urged was that there is nothing 
to show that Ram Rattan made any miere- 
presentation in this respect and that pos: 
sibly, he being a layman was not acquaint- 
ed with the law and Lonestly believed that 
he still bad the right to appeal. But even 
if this position is accepted, it wculd amount 
to saying that hoth the parties were under 
a mistake of fact escential to the agrees 
ment when they are alleged to have entered 
into the agreement in question ; because. it 
seems clear enough that the Ocmmittee 
would -never have agreed to give up their 
costs if they knew that Ram Rattan's 
right of appeal had already become time- 
barred. Ifon the other hand, Rem Rattan 
had made a dishonest misrepresentation, the 
agreement would be voidable at the instance 
of the Committee on that account, In either 
aspect of the case, the agreement would be 
voidable or void under s. 19 or s. 20, Oon- 
tract Act. On the above finding it is un» 
necessary to discuss any other point. I 
dismiss the appeal with costs. 


D: Appeal dismissed, 


| ABDUL LATIF V. 
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CALCUTTA HIGH COURT 
Appeal No. 122 of 1935 
August 11,1938 ; 
R, O. MITTRR AND SEN, JJ. 
ABDUL LATIF AND OTABR3-—DBEFENDANTS— 
i APPALLANTS 
z versus 
Nawab Khajeh HABIBULLA anp 
OTABAS— REBPONDENTS 
Landlord and tenant—Ejectment—Held on facts 
that the plaintiffs were entitled to declaration of 
„title andconfirmation of -possession through tenants 
who could not be ejected—Limitation Act (IX of 
1809), Sch, I, Arts, 149, l4i—Applicability o 
Art. 142—Terms “discontinued” and “dispossessed” 
—Held, on facts that no question of discontinuance of 
possession arose and that the suit wae governed by 
Art. 144—Bvidence Act (I of 1872), s. 49— Decree 
granting addtional rent owing to inerease of land 
“by re-formation whether evidence againet persons 
hot parties ta suit, regarding time when re-formed 
land became fit for ession — Alluvion and 
diluwion— Re-Jormaiion—Rent aseessed—Evidentiary 
-yalue—Survey — Survey line over big river— 
Presumption —Survey of amall area—Star observa- 
tions, necessity of — Landlord and tenant—Non- 
“ocoupancy ryot holding under person bona fide 
claiming ttile—Rightful owner establishing title, 
-whether can eject ryot —Words and phrases—" Jote,” 
meaning of, ? : 
Aricle 142, Lim, Act, apie if the plaintiff haa 

sued onthe footing that while in possession he was 
. dispossessed -hy, ‘the defendant; or. if the fact he 
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established that while in possession he was dim, 
by the defendant. The word “dis 
continued” in Art. 142 connotes three elements, ` two- 
physical and one mental, There must be (1) actual 
withdrawal, (2) with an intention to abandon, and 
(8) that another should step in,begin to occupy 
T the withdrawal. Dispossesaion signifies 
expulsion, an adverse act which has the effect of 
Putting out, It presupposes physical contact, a 
collision, either with another person or with his 
Physical acts The physical presence on the pro- 
perty of the person affected is not necessary but 
the adverse act of the other party must have the 
quality of destruction. Acts of possession of ipa 
former must be effaced by the latter. [p. 722, ool. $.) 
ere & person is not’ in physical possession 
either -himself or through some one ‘alsa holding” 
under him at any time after the re-formation of the 
land and he doesnot exercise any acts of possession 
but through a fiction of law he ‘is in possession of 
the lands, till the. lands are actually fit for posses." 
sion and he is not turned out either physically or, 
by adverse acts‘ of another, no question of dis. 
continuance ariees and n suit by such person for. 
establishing his title to and for recovery’ of posses- 
sion of such re-formed land would come within 
Art. 144,and not Art, 142 and the opposite party, 
must prove adverse possession for12 years or over 
before suit. ee 

[Oase-law referred to.] f : 

The right obtained by adverse possession. for 
more than 12 years would be co-extensive with the 
assertion of the claimant. [p. 723; cols. 1) i 

Government claimed certain lands which were re- 
formed in 1916 and since then were in possession of 
the Govt,'s tenants. In 1923 Govt. acknowledged the 
title of the plaintiffs to these lands on condition 
that the tenants, would remain on land till 1930. 
A documént for consideration in plaintiffa’- favour 
was executed but it was not stamped as vonveyance, 
It conveyed to the plaintiffa whatever rights the 
Govt. had in the land.” In 1925 the Plaintiffs 
instituted a suit against the tenants for establishing 
their title to and for recovery of possession oft the 
re-formed lands: 

Held, that the acknowledgment by Govt, couldm 
not deprive tenants of their rights acquired únder 
limitation, the tenants could not, therefore, bejturned 
out, But the tenants could not get a declaration thapm 
the plaintiffs’ title was not apang on the date, ojm 
the suit, The plaintiffs were entitled to a deolara- 
tion of title to the lands through the tenanta who were 
regarded as their tenants on the date of the suit, 
Hemendra Nath Mukherjee v. Kumar Nath Roy (3), 
referred to. z2% 

The recitals and findings in judgment passed in» 
a suit for additional rent on the ground that -lanc 
in the holding has increased by accretion, are: now 

-evidence against persons who are not parties tc 
that suit. But the fact that such decreés wert 
passed by which additional tent. was imposed fe 
evidence as regards the time from which such re 
formed land became fit for possession. [p. 718, col 


The fact that rent was assessed on re-formed lant 
would bevery strong, almost conclusive evidence, t. 
support the case that the land had become fit fo: 
posséasion when it was so i ` 

Itis a fundamenta! principle that a survey lin 
cannot: be taken over a big river without taking 
offsets with theddolite from pointa on the firs 
bank. That in such cages such medhod is used b 
to be presumed. [p. 717, col. 2. 

When the place to be survayed is comparatively 


small in area, star observations are not-hecessary,/ 


1940 : 


If a` non-ocoupancy ryot bona fide holds under a 
on who bona fide claims to’ be entitled to the 
nd, he cannot be ejected by the rightul owner 
who had established his rights against the person 
bona fide claiming title. Binda al - Pakraski v., 
Kale Pramanik (1), and 31 Ind. Oas. 789 (9), 
relied on. [p 725, col. 1.) < , 
The word ‘jote’ by itself is an ambiguous 


word, 
which may mean a tenure or a holding. ' 


A. from the originel decree of the Sub- 
Judge, Third Court, Comilla, dated De- 
cember 1, 1934. 


__ Messrs. Gunada Charan Sen, Upendra 
Kumar Roy and Ajit Kumar Dutta, for 
the Appellants. 


Messrs. Ramaprosad Mukherjee, Abdul 
Quasem and Nani Gopal Das, for the Res- 
pondents, 


Judgment.—This appeal is on behalf of 
defendants Ncs. 2 and7to10in a suit for 
establishment of title and Tevovery of pos- 
session. The plaintiffs are 32 in number. 
Plaintiffs Nos. 1 to 31 claim title on the 
basis of a patni taluk granted to their pre- 
decessor-in-interest, Bibi Manjura Banoo 
by the 13 annas proprietors of ouzi No. 22 
of the Tippera Oollectorate in the year 1880. 
The patni kabuliat is Ex. 28, an extract 
from which is printed at IT-18]. It in- 
cluded village Sovaram pore, alias Jitram- 
pore. Plaintiff No, 32 is the proprietor of 
the remaining 3 annas share of the said 
estate, The plaintiffs’ case is that the lands 
in suit which are described in three schedue 


les, A, B and O, annexed to the ‘plaint are 
re-formations in situ of their village 
Sovarampore, on the other side, namely 


the eastern side, of the river Meghna, 
which at the time of the thac and revenue 
survey, formed the eastern boundary of 
- their village, but which since then has 
. shifted its course far to the west. Accord- 
“ing to them the lands in suit began to 
rise above water from 10 or 12 years before 
the suit which was filed on September 15, 
1925, and the lands of Schs, A, B and O 
became fit for possession at different times. 
In the plaint they do not state precisely 
when the lands of Sch. A became go fit, 
but in respect of the lands of Schs. B 
and Othe statement is that they “formed 
and became fit for cultivation 7 or 8 
years before the suit.” The contesting 
defendants claim the lands in suit as rè- 
-formations in situ of or accretions to 
the Govt. Khas Mehal Estate Ohar 
'Maricha .Kandi, Touzi No. 2717 of the 
Tippera Collectorate, Nos. 7-10 claim under 
a taluka settlement | from _the} Govt. 
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that is, they set up the "claim to hold them 
as permanent tenure-holders under the 
Govt. under Ex. 21 (II-158). Defen- 
dant No, 2 claims that Schs, A and O and a 
good part of the lands of Sch. B falls within 
his occupancy holding held under defene 
dants Noe, 7 to 10. The other defendants do 
not appear. ‘The contesting defendants 
set up an alternative case (para. 38 of the 
written statement of defendants Nos. 7 to 
104, that if the lands in suit or any portion 
thereof do” not form a part of Govt, 
Estate Char Maricha Kandi, they were in 
the bed of the navigable river Meghna at 
the time of the thac and revenue survey 
and they ‘are accordingly the Orown Janda 


of the Govt. In that case they say 
the plaintiffs are to be defeated on the plea 
of jus tertii, 

In the written statement there ig no 


assertion that no part of Sovarampore waa 
included in Bibi Manjura Banoo's patni, 
but the statement is that plaintiffs Nos. 1-31 
did not purchase the patni, at least they 
got no title to the said village by their 
purchase. They say that the lands of Sch. A 
had formed and had become fit for posses- 
sion before 1900 and were being possessed 
by their predecessors since then through 
their tenants, and that the lands of Schs. B 
and O had formed and had become fit for 
possession long before 1910 and were being 
similarly possessed since they became so 
fit. They accordingly say that the plaintiffs’ 
suit is barred by time; at any rate their 
title, if any, has been extinguished by their 
adverse possession. There is a _ special 
defence of defendant No. 2 contained in 
para. 15 of his written statement, It is that 
as he has been bona fide holding the lands 
in ryoti right he cannot in any case be 
ejected. This defence is founded on the 
principle laid dowa in Bindalal Pakrashi 
v. Kale Pramanik (1). 

For the purpose of determining: whether 
the lands in suit form part of Moura Sovae 
rampore, a Civil Court Commissioner wag 
appointed to relay the relevant maps. He 
relayed them and reported that all the 
lands in suit-- fell within the plaintiffs’ 
village Sovarampore. His map is map No. 1 
in part II of the map volumes. In his map 
he has shown the position of the river 
Meghna as it was at the time of the thac 
and revenue survey. It is just to the east of 
the lands in suit. The Subordinate Judge 
accepted the Commissioner’s finding and 
found that the plaintiffs have title to all the 
lands. He further found that 326 bighas 
(1) 20,0 708 (£ B) th oe a 
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15 -cottas forming the western part of Sch. B 
had re-formed after 1916. He gave the 
plaintiffs khas- possession of this area. He 
further held that the lands of Schs. A and 
O and the remaining portion of Scb, B had 
become fit for cultivation within 12 years 
of the suit and the whole of A and O and 
a good portion of B was included in the 
ryoti jote of defendant No. 2, possibly of 
defendants Nos. 2 and 3, on the footing that 
defendant No. 3 was a co-sharer of defen- 
dant No, 2. In respect of thess portions his 
decree is that defendants Nes‘ 7 to !0 are not 
entitled to retain them but that defendant 
No. 2 cannot be turned out. He accordingl 
gave the plaintiffs possession of those lands 
through defendant No. 2: With regard .to 
the remaining portion of Sch. B, ie the 
southera portion to the south of Dag No. 192 
which he held was not within the jote of 
_defendant No. 2; he alsə gave the plaintiffs 
a decree for khas possession. s 
,- Defendants Nos. 2 and 7 to 10 have prefer- 
red this appeal. The plaintiffs have filed a 
memorandum of cross-objections in which 
they attaðk that portion of the decree passed 
by the Subordinate Judge by -which they 
have been given possession through defen- 
dant No. 2. They also raise questions about 
costs: The points urged in the appeal are : 
(i) that the putni of 1880 only covered so 
much of the lands of Sovarampore a was 
then above water, (it) that plaintiffs Nos: 1 
to 31 did not purchase Sovarampore as the 
Court auction held in 1898, (iii) that the 
disputed lands are not re-formations in situ 
of Sovarampore, (iv) that the lands in sujt 
had formed and had become fit for -posses- 
sion beyand 12 years of the suit and were 
being possessed by the defendants since 
they became so fit, (v) that Art..142, Lim. 
Act, is applicable and the plaintiffs’ suit is 
barred: by time. If, however, Art. 144 be 
held to be the Article applicable, the defen- 
dants. have acquired title by adverse pose 
session, (vt) thatin any case the plaintiffs 
cınnot evict defendants-Nos. 7 to 10 but can 
only. get fair rent from them in a properly 
Gonstitufed suit, The points raised on the 
cross-objections are: (i) that. defendant 
No: 2 is not a ryot but a tenure-holder 
and. the plaintiffs are entitled to turn him 
out. also, (it) that the plaintiffs ought to 
get full costs of the Court below against 
defendant Nos. 7—10,-and (iii) at any rate 
the costs of hiring the theodolite ought to ba 
paid to the plaintiffs. 
‘We will first deal with the points raised 
in the appeal. The first two points affect 
only plaintiffs Nos. 1 to 31. but not No :32. 
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We do not see any substancein them. An 
extract from the patni kabuliat which’ ia 
the counter part of the patni potta (Ex, 23 
‘not printed) has been printed at p. 121, 
Part] I. From it, it appears that the 
whole village Sovarampore was included 
in ‘the patni ‘granted to Bibi Manjara 
Banoo, The. grantors did not. retain, or 
reserve their right to retain, in khas any 
portion of the said mouea above or’ under 
“water, In execution of a decree obtained 
by one Srish Chandra Das for his share 
of the patni milikana against Bibi Manjara, 
Banoo his ‘paint interest was sold and 
‘purchased by Nawab Asanulla Bahadar, the 
predecessor-in-interest of plaintiffs Nos 1 
to 31. Thesalé certificate (Hx. 8, II. 133) 
shows clearly that the patni taluk which 
the judgment debtor held under the. 13 
annas proprietors was sold. In mentionin 
the villages included in the patni talu 
village Sovarampore was omitted but that 
does not in any way advance the defendants’ 
contention. The patni taluk was sold and 
purchased by the said Nawab and he got 
whatever was included in the pdtni taluk 
by the patni grantof 1880, We accordingly 
overrule both these points on the afordé- 
said reasons and on the other reasons given 
by the Subordinate Judge whichit is not 
necessary to repeat and with which we fully 
concur, ; i 
The third point relates tó the relaying 
work of the Commissioner. It is admitted 
before us. by both the parties that ‘the 
plaintiffs’ claim must succeed or fail accord- ` 
iog asthe lands in suit are covered or not 
by the revenue survey map of Sovarampore 
(exhibited but not printed) prepared in 
the year 1861-62. There was some 
argdment on behalf of the defendants in 
the lower Oourt that the state of things 
shown at the time of revenue survey cannot 
be presumed to be what was at the 
time of the permanent settlement, that 
‘is to’ say, that Sovarampore as depicted in 
the revenue survey map cannot ‘be taken 
to be included in Estate No. 22 at thé 
time of the permanent settlement. But that 
argument is not repeated before us by the 
appellants’ Advocate, who does not challenge 
the conclusions of the Subordinate Judge 
on this part of ‘tha case. This map was 
relaid on the-locality by the Oommissioner 
who found that the whole of the: disputed 
lands fell within the boundaries of -Sovaram: 
pore as depicted in the revenue survey map. 
The Commissioner in his report says that 
he'used a theodolice in making ‘the survey. 
The appellants’: Advocate -asks-us to rejest - 
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the Ooitimissioner’s work as faulty on the 
following -three grounds: (è) that the 
plotting was‘unreliable as the Commissioner 
in his-report admits that. the. theodolite 


‘supplied to him was defective, (it) that ag. 


he could not with the instrument take any 
star observation, his work is unreliable, (iit) 
that at any rate, the revenue survey line was 
plotted correctly up to the western bank of 
the present river, $. e. up to the letter “n” 
but no offsets were taken and the theodolite 
“was not used fir the propose of fixing 
a station on the other bank of the river, 
This argument comes to this: that station 
“c” was not correctly placed by the Oome 
missioner.: Hence from the station “c, 


Onwards -the. work is unreliable and. ac- 


Voy 


cordingly the eastern boundary of Sovarani- 
‘pore as shown in the revenue survey map 


has not been correctty relaid on the locale.: 


We.cannot ‘give effect to any of thege 
contentions, . : 

-It appears from his report as also from 
the evidence of the Commissioner that 
owing to .a. defect in 
(a defect in the vernier screw on the 
vertical disc of the instrument) the 
vertical readings, i e. the readings on 
the vertical disc. of the theodolite could 
not be taken. The result. was that the 
theodolite could not be used for observing 
the pole star. But the vernier for the Teading 
on the horizontal disc of the theodolite was 
all yight, with ,the result that the angular 


measurements ñ the horizontal plane could 


be and were taken by that theodolite. 
This was quite sufficient for the survey 
in .hand after the ,Oommissioner . had 
checked his work with the small bends of the 
Small chaks at the south western part of 
Sovarampore which had not undergone any 
change with time. The place.to be surveyed 
was.comparatively small in area, and in the 


survey, of such an area, star observations: 


are not necessary. At p. 225 of Thuilier and 
Simith’s Manual. of. Surveying (Edition 3 ) 


itis poiuted out that astronomical observa: 


tions are not absolutely necessary. We do 
not, therefore, see any substance in the first 
two contentions. . | ge A S 

a With .regard . to.the third, the -position 
stands thus. To Mohim Uhandra. Was, the 


Plaintiffs’ inspector of survey, who attended - 


the field work .of the Commissioner, - the 
defendants put somé questions in. Cross- 
examination -for obtaining information ag 
to how the Oommussioner did. his work 10 
the. field. One of such -questions was 


whether -in going over, from . the: western . 


to. the eastern bank. of the Meghna river 
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the Commissioner took offsets with the 
tneodolite irom points on the western bank, 
Hë gave an affirmative answer. When the 
Oommissioner was later on examined, the 
defendants dropped the matter. It ig a 
fundamental principle that a survey line 
cannot be taken over a big river without 
taking offsets and we do not see why the 
Commissioner should have omitted to pro- 
ceed accordingly. No suggestion is made 
to “the Oommissioner and there are no 
materials on which we can say that the 
point “c” had been wrongly located and the 
revenue survey boundary of Sovarampore 
from. that point had been incorrectly ielaid, 
ln 1916 the Settlement Officers relaid the 
eastern revenue survey boundary of the 
said village (called the demarcation line in 
the Commissioner index to the map-index 
Ne. 6). The eastern boundary of that 
village. is only material to the suit and it 18 
pertinent to observe that the Commissioner's 
relay. of the eastern boundary line of the 
revenue survey map has tollowed very 
closely that.demarcation line. We accord- 
ingly hold. that there are no grounds for 
rejecting the Oommissioner’s.work and the 


‘lands in suit fall within Sovarampore ag 


has been found by the Uourt below. There 
is no force in the suggestion made by the 
appellants’ Advocate that a part of the 
_jands in suit may be covered py a village 
Baishazari, .No such plan was taken in the 
written: statement. . ‘l'nere are, no doubt, 
‘iidications in’ old papers that there was 
-another village Baishazari near Suvarampore, 
Whether it was immediately to the east of 
Sovarampore, the. evidence is not certain. 
lf it was, . then it was in the bed of 
the river Meghna at the time of the 
revenue survey, for the revenue survey 
maps.of Sovurampore and Ohar. Mancha 
Kandi show that only the river was in 
between, The-revenue survey river as has 
been shown ın tne case map 18 beyond and 
to the east of.the suit lands, la fact one 
of the documents on which Mr. Sen relied 
for supporting his argument on this pomt 
would indicate that -Buisnazari was & part 
of Onar Jaikalipore (lxs. 24,11. 99) waich 
is shown in the case map far to the east of 
the disputed land. SNE 

- The question, of fact raised in the fourth 
point 18 a-very important one in the 
case and.on this point there is a mass of 
conflicting : oral evidence on which, we 
Consider, it would not be safe to. proceed. 
‘There are, however, important documentary 
evidences irom which reasonable inferences 
can be made, This part: of the: case, ag. 


mb 


also the-questions of law which are indicated 
in the remaining points, have been argued 
with fullness and with remarkable ability 
both by the acting senior Govt. Pleader 
and by Mr. Sen, the leading Advocate for 
the appellants and, we acknowledge the 
great help rendered tous by them. Before 
we enter into details, it is necessary for us 
to notice the respective cases of the parties 
relating to the three different Schs. A, B 
and ©. For ‘convenience of reference we 
would divide Sch. B into two parts, call 
the western portion of it with an area of 
326 bighas 19 cottas, for which the Subor- 
dinate Judge has given the plaintiffs khas 
possession, as B (1) and the rest of Bch. B, 
i. e. the eastern part, as B (z). Likewise 
we .would call the south-western part of 
Sch. O covered by settlemant Dags Nos. 1 to 
15 as O (2) and the rest of it as O (1). In 
the plait the plaintiffs state that Sch. A 
re-formed on the east of river ten or twelve 
years before suit, They do not state when 
it became fit for possession. There 15 a 
negative statement that in 1800 it was not 
go lit andthat rent on the sale was falsely 
assessed in 1960 when the Vovt, granted 
an ijara for 30 years of Ohar Maricha 
Kandi to the defendants’ predecessors, 
Rahim Bux, Jaha Bux and Apseruddi. 
Regarding Schs. B and O their case in the 
plaint is that they re-formed on the east 
of the river and he came fit for possession 
7 or 8 years before suit, The case of the 


contesting defendants is that the Sch. A. 


lands were re-formed. in about 1897, and 
became fit for possession before 180U. In 
1900 the Govt.. assessed it with rent and 
settled it with other lands as lands of Ohar 
Maricha Kandi in taluki right with their 
aforesaid predecessors, With regard to 
Schs, B and 0, their case is that they re- 
formed and became fit for possession and 
were being possessed by their predecessors 
from about 1903, ; 
Regarding Bch. A land and what we have 
called B (1) and O (1) there is not much 
difficulty. Ib is admutted in the plaint that 
in 1900 Govt. tock the assets . of 
Sch. A land into consideration in arriving 
at the jara rent which was to be paid to -it 
by Jala Bux, Rahim Bux and Apseruddi 
under. the kabulsat Ex, 21. (il-ldx) and 
that Rs. 5-1-3 represented the amount of 
rent. payable to the Govt. for it (plaint 
para. 10). This fact is also borne out 
by. documentary evidence, one „of. the 
documents being a document on which the 
plaintifis rely ın support of another part of 
tpeir case (Ex. 1A, U-108). The fact that 
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rent was assessed on it in 1900 would Be 
very strong, almost conclusive evidence to: - 
support the case that the land had become” 
fit for. possession and was being possessed 
by Jaha Bux and others from 1900. To 
counteract that inference the plaintiffs state’ 
in paras. 4and 95 of their plaint that in 
1900 the said lands were under shallow. 
water and at that time the predecessors of 
defendants Nos. 1 to 14 in collusion with’ 
their tenants in expectation of future gain 
and for showing their possession of the~ 
same as part and parcel of Ohar Maricha 
Kandi caused the same to be measured 
and included within the said Govt. 
Khas Mehal Estate. [n-one of the recitals 
in Ex. -A which the. Govt. executed 
in favour of the plaintiffs on September 27, 
1923, a similar statement is made. ‘This ' 
explanation of the plaintifis appears to us 
to be unsubstantial and the recitals in Ex. - 
l-A not to be in accord with facts. It is the 
case of both parties that before the demarca- 
tion proceedings of 1916, neither the plaine 
tiffs’ nor the defendants’ predecessors knew 
for certain, and in 1800 none of them had 
reason to beheve, that Sch. A was a part 
of Sovarampore. It 18 a narrow and long 
strip of land only about 60 bighas in aiea‘ 
being the extreme eastern portion of the’ 
lands in suit, bordering on the Govt.- 
estate, We do not see why in this 
state of facts Jaha Bux and his ccsharers 


-would in 100 by thetr own act take upon, 


themselves the burden iof. paying “to 
Govt. every year an additional sum of 
Rs. 5) odd as rent with no immediate pros- 
pect or. any prospect, if the plaintiffs’ case. 
about the time of re-formation of the land 
be true, within a reasonable time of getting 
any profit out of it. The plaintiffs’ state- 
ment in the plaint that these lands re~ 
formed only between 1913 to 1915 is palp-- 
ably an unture one, seeing that in the © 
notice which they served on the Govt: 
under s, 60, Civil P.O. in 1918, which - 
was in respect of the whole of Seh. A and 
at least of a good part of Bechs. Band O 
they stated that the re-formation was in‘ 
1909 and lends were ñt for possession 
before January 1910. (Ex. A, U-18s). In 
para. 2 of Ex, 39 (L-1s4) a letter from < 
the Director of Land Records to the Ool-’ 
lector of Tippera dated February 23, 1916, 
there is a statement: that these lanas had 
formed and were in the possession of the 
Govt,, obviously through their tara 
dars, the defendants’-predecessors, since 
lov? when the survey. on the basis of which 
Hx. 21 (1[-158) was executed commenced, 
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The lands mentiohed in that paragraph 
refer obviously to Sch. A lands. We have 
no hesitation in holding -that the lands of 
Sch. A had re-formed on the east of the 
river Meghna about the year 1597 and had 
become fit for possession and were being 
possessed by the defendants’ predecessors 
at least from 1500. 

The evidence is equally clear that B (1) 
had come above water after 1914. In the 
year 1913 Jaha Bux and others brought two 
suits against their tenants for increase of 
rent for increase in area of their holdings 
by reason of lands being added thereto by 
accretion. An Amin, Gouri Kamal Bhattas 
charyya, was appointed for local investiga- 
tion. He prepared a map [Ex. Z.(1) Map 
No. 10} and submitted a report in 1914 
Ex. Z-1 (1) I-54]. He has been examined 
as a witness_and has proved his report and 
map, In bis map he showed three strips of 


land within the rectangle ABOD as the. 


accreted lands in those two suits. In the 
map and alsoin his report he showed that 
Khe river Meghna was to the immediate west 
of the line A.B. This line A B has been 
welaid on the case map and its elongation 
is practically the eastern boundary ot what 
“ve have called B(1), The proceedings in 
«hose suits have an important bearing on 


she question of the time of the re-formation- 


af B (2) which we will discuss hereafter. In 
K916 the District, Settlement and Survey 


ander Ch. X,. Ben, Ten. Act, which had. 
The. 


zommenced in 1913 was made final, 
Jistrics Settlement map has also been relaid 


m the case map and the settlemsut Dags. 


over B (2) but. not B (aj. The learned 
Jubordinate Judge has tound that B (1) 
‘e-formed after 1916 and I see no ground 
‘or disturbing that finding.. The whole of 
jeh. O.land had come. above, water at the 
sime of the said District Settlement and 
jurvey but in the Record of Rights which 
aa, .onally published in 1916 Dags Nos.. lo 
0 18, 4. e, O {1) is recorded.as Sandy Ohar. 
Ex, Z(D).L. 80. at $1-02.]. We hold that 
3 (1) and.O (1) had not vecome fit for pos- 
ession before 1910.. Ng TEN TA 
We will now take up the question as to 
vaen. B (2).and O (2) became tit. for posses- 
jon. That they became so fit in lyl6 and 
vere being possessed by. the contesting de- 
endants trom that year admits of no doubt. 
“1 the finally published Record of Rights, 
> which a statutory presumption of core 
wctness attaches unaer s. 103 (B), Ben. 
en. Act, these. are shown as nal lands 
cultivated lands, in the pcssession of the 
snants of the. defendants’ predecessors, 
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Rahim Bux and others, The Settlement 
Khatians are printed in Part IL from pp. 71 
to 90. The one-sided evidence is that the 
Survey of the fields began in the early part 
of 1913, the Kistwar and the Khanapuri 
were finished in April-May 1913 (Bysack 
1320 B. S.) and the Bujharat in November 
1913 (Agrahayan 1320) D. W. No. 1, p. 174, 
l, 23 to 25 and p. 176,1. 25). The attese 
tation takes place after the Bujharat. In 
the report of the Assistant Superintendent 
of Survey [Ex. 39 (A) II 182] it is stated 
that at the Khanapuri and attestation “pre 
Sent possession was followed.” From this 
itis evident that what are stated in the 
different entries in the finally published 
Record of Rights (IL 71 to 80) were based 
on what the Settlement Officers found on 
the spot at the Khanapuri in April-May 
1913. It would accordingly be a sound in- 
ference of fact to hold that B (2) and O (2) 
had become fit for possession and were 
being pcasessed by the tenants of Rahim 
Bux and his co-shaiers at least from April- 
May 1913 (Bysack 1320) and the case of the 
plaintifis that they were ,formed and had 
become fit for pcssession seven or eight 
years before suit is a false one, 

. The documentary evidence and the pro- 
babilities of the case would further indicate 
that they had re-formed and had become fit 
for possession at least at the end of the 
year 1809. The notice of suit (LI, 183) that 
was served .on the Govt. in 1918 
describes the lands in two Schedules. The 
western boundary of Sch. (1) is the river 
Meghna as ıt wasin.1918. ‘The evidence 
is. that the river is gradually receding 
to the west. The lands which had been 
found to exist at the District Settlement, 
if not some more lands which had accreted 
to the west since , 1916, were accordingly 
the subject of the notice, Paragraphs 6 
and 1! of the said notice contain unequivocal 
admissions of the plaintiffs that the lands 
of Schs, 1 and 2 of that notice had become 
fit. for possession in 1909. A portion of 
para. 6 has not been correctly translated. 
We have looked into the original and both 
the learned Advocates are agreed that the 
passage at para, 6,1. 3 of p, 192 ought to 
run tous:. “As.a matter of fact the said 
lands having re-formed in the eastern part 
of disputed land No,...” | f 
During the District Survey and Settle- 
Ment .proceedings which we have stated 
commenced in the early part of 1913 the 
plaintiffs’ agents came on the disputed 


lands. and attempted to foment trouble, 


They succeeded for a time in setting up ihe 


1 
|| 
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‘tenants of thé Govt. ijaradara .Jaha 
-Bux and others against the latter. This 
led to criminal proceedings under s. 107, 
Criminal P. G. The Kanango’s report and 
the .Pdlice report are“ exhibits in the case 
[Hx X and Ex. X (2) only extracts have 
been printed at II. 1/9 and LI. Ib0 but the 
wholé was typed for us]. From the said 
reporte it is quite evident that the plain- 
tiffs’ {agents were moving and inciting the 
actual occupiers against the Govt, 
ijaradars in the interest of their principals. 
Vheir object was to win over the occupants 
to the side of their principals and with 
their help and concurrence to have them. 
recorded in the settlement proceedings as 
tenants of their principals, ‘They, however, 
ultimately failed, for the occupants made 
up with the said ijaradars and the finally 
published Kecord of Rights recorded the 
occupanois as tenants of those tjaradars, 
These proceedings lead to the inference 
that the lands had for some time past been 
_ gultivated and possessed by those occupants 
and the plaintiffs’ agents attempted, though 
unsuccessfully, to consolidate their princi- 
pals’ position in.the settlement proceedings 


by having the actual ocoupante recorded, 


as their tenants, We have already noticed 
that in the year 1913.the -tjaradars inati- 
tuted two suits against their tenants for 
increase of rent .on the ground that the 


area of their hceldings had increased - by, 


reason of. accretions, and in those suite 
Gouri Kamal Bhattacharyya. was appointed 
Amin for local investigation. Map No..10 
js bis map.. The accreted portions sre there 
ahown as three long coloured strips. In 
his report, Ex. Z 1 (1)—UI, 54) he gives 
details about the condition of the different 


portions of the said three atrips which have. 


- been marked by separate alphabets and 
states that the whole had become fit for 
possession in 1910, The judgment ,passed 
in those suits.is Bx. Z B- 4—1l, 59 and 
decrees are also exhabits in the case, 
One.of them has been printed, It is 
Ex, 4.0 (80)— 1. (62), They show that a 
very substantial additional rent was im- 
posed with effect from 1910. In one case 
rent was increased from,ks. 14 to ks. 59, 
an enhancement of Ks, 43, 


findings in the judgment are not evidence 
against the plaintiffs. but. the. fact that 
puch decrees were passed by which 
additional . rent was imposed from. 1910 1s 
evidence. 


asa witness. It is, therefore, proved. that 
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These suits. 
being not..inter-paries, the recitals and. 


The report of Gouri Kamal is. 
also evidence, he having - been examined. 
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the lands of the two holdings shown in™ 
Gouri Kamal's map which fall within B 
(2) became fit for possession in 1910 and 
were frum that time being possessed by the 
tjaradar's tenants. ‘There is evidence that 
toe. formation of the whole of B (2) was ut 
about the ‘same time and the condition 
of the whole of the said portion of ‘the 
Onar ata particular period .of time. was 
Practically the same, Having regard to 
this evidence and the other evidence which 
we have already noticed, we think it 
would be a sound inference to hold that the 
said land, B (z), had become fit for posses- 
sion towards the end of 109 or the. begin- 
ning of 1910 and was being possessed 
from that time by the Govt. tjaradara 
through their tenants. [he same remar 
apply to O(2) for similar reasons. . - _ 
Mr. Sen wants to go further. He con- 
tends that B (2) and O (2) had . become fit. 
for possession. and were in the. posses- 
sion of the sjaradars' tenants at least 
from 1906 or so. To support . this. 
contention he has relied upon some counter- 
foil receipts produced. by nis clients Lf. 
165, eto.j, 6me rent decrees (Il, 51) and 
some registered kabuliate (Il, 115, ete.) 
No attempt was made by his clients to relay 
the kabutiat lands in the jocality.and there 
is no reliable evidence to connect the said 
kabultats, counterfoil receipts and decrees 
with the suit™lands 6 (2) or O (2) They 
may. as wellrelate tothe Sch._A lands or 
lands further east which ace uadoubtedly 
the lands-of Ohar Maricha Kandi, Review- 
ing the evidence as a whole we have come 
to the following conclusions : (1) ‘The lands 
of Sch. A had re-formed in Js¥/ and had 
become fit for possession from at least 1900. 
They werein the possession from that year 
of toe predecessora-in-interest of the con- 
testing defendants Nos.7 to 10 through 
their tenants, (2) the lands (B) (1) had re- 
formed alter l¥l4 and had not. become tit 
for possession - before 1916, (3) the lands 
of O (1) had re-formed before -L913 but had 
not become fit for possession before 1916, 
(4) the lands of B (z) and (U) (2) had re- 
formed and had becomefit for possession 
towards the end of the year 19UJ or- the 
beginning ofthe year 1¥i0 and were from 
that time being possessed by tne contesting, 
defendants Nos. 7 to iUs predecessors 
through their tenants. - po" 
On these findings the contesting defen: 
dants Nos. 7. to 10 cannot resist thu plain: 
tifs’ claim for possession to B (1) and O (1, 
as the suit was tiled in September 1925. Nc 
peTtion of -B,(1) falls within-the tenanay o; 


--1940. 


defendant No. 2:, The plaintiffs are acsord- 
ingly eutitled to “Khas posséssion tuereof, 
We accordingly confirm the Subordinate 
Judge's decree giving the plaintitis khas 
possession to 326 bighas 15 cottas of land 
as defined in his decree, Tue finding 
that O (1) is included in defendant No. 2's 
. tenancy has not been challenged before 
“us, but the finding about the nature of his 
tenancy has been challenged in the memo- 
randum of cross-objections. We will 
accordingly deal,with the nature of the 
“relief to which the plaintifs are entitled in 
respect cf the same O(1) when we would 
be dealing with those cross-objections. The 
facts bearing on the last two points urged 
before usin the appeal Lave now to be 
stated. During the course of the district 
Settlement proceedings which began in the 
, year 1913 the lands of Bchs. A and O and 
¿what we have called B (2) were recorded 
in the draft record asin the possession of 
the ijaravars ofthe Govt. khas mohal 
estate, Ohar Maricha Kandi. The plaintifis 
-thereupon tock up the position that a good 
port.oa of the said lands was their land and 
prayed for demarcation of the lands of 
their estate. On their application a demar- 
-cation case was started, The: Assistant 
Settlement Officer caused the revenue 
-survey mapofSovarampore to be relaid. 
‘Asa result of the relay, he found that the 
clands of Schs, A andO and B (z) to be 
~within the plaintiffs’ estate. He accordingly 
< made an order in favour-of the plaintilfs 
-on February 22, 1916 (Ex. 39 (A)—IL. 182) 
and caused the demarcation line between 
the plaintifs’ Estate No. 22 and. Govt. 
estate Maricha- Kandi tobe depicted on 
his map. This line. has been relaid by 
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the Commissioner in the present case map ° 


and it forms the eastern -boundary. of 
‘Sch. A. a wt i : 
- Thereafter, there was: correspondence 
- between the Directorof Land - Records and 
the Collector of Tipperah, the latter repres 
senting Govt. interest. - A . letter . of. the 
- former dated February 23, 1916, which was 
in -reply to the Ocllector's letters, is Ex. 39 
Ana at p. 184 of Part II). It -appears 
4a 


om para. 2 of that letter that the Collector ' 


x @hallenged the accuracy of thé demarcation 
sline -and also set up the. claim of the 
Govt. based on adverse possessicn.- Up to 
this Govt. ‘denied the -plaintiffs"’ title and 
this position, was maintained by the 
“Govt. for some. years. After. .the plaintiffs 
“had served on- the Govt. notice of a- suit 
HE. A—IL 188) in 1918, a different attitude, 
owever, was taken by ‘the ‘ Goyt., ‘Jn a 
185—9} & 92 


> Govt,’ 
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letter from the Secretary, Board of Revenue, 
addressed to the Oommissioner of the 
Uhittagong Division dated March 1, 1920, 
(Ex. 17 (a), II. 195) we find a reference 
to a previous letter of the Board of Revenue 
dated June 2, 1919, and the terms of that 
letter are set out. There the Govt, agreed 
to acknowledge the title of the plaintiffs 
to the lands which had been found in 
‘the demarcation proceedings of 1916 to 
belong to Estate No. 22 and to release 
the sametothem witha condition that its 
ijaradars wereto remain in possession 
till March 1930. It wasthen desired by 
the Board of Revenue that the Govt. ijara- 
dars should also join in the compromise. 
It further appears that thereafter the said 
ijaradars made a representation to the 
Board of Revenue to the effect that the 
plaintifs should accept them as permanent 
tenure-holders. This representation was 
rejecied by the Board as would appear from 
paras. 4 and 5 of Er. 17 (a) (not printed). 
The ijaradars ultimately refused to join 
“and on September 27, 1923, the Govt execut- 
ed a document in favour of the plaintiffs 
(Ex. 1-A— II. 195), This document was, how- 
ever, stamped pot as a conveyance. One 
of the recitals runs as follows: i 
“And whereas thereafter (e. g. after the notice -of 
suit, Ex, A) the Hon'ble Board of Revenus on behalf 
„of the first party (the Secretary of State for India 
in Oounoil) sanctioned the release of entire aforesaid 
land re-formed tn situ of Mausa Sovarampore marked 
as aforesaid A, B and O respectively on the sand 
plan amicably in favour of the second and third 
parties (the plaintiffs) on condition that the afore- 
said lease on Maroh 3, 1903 (the 4jara lease in favour 
of Rahim Bux and others defendants Nos 7 to 10's 
- predeceesors-in-interest) shall be considered as com- 
prising the said lands marked A and as good and 
valid ın respect thereof according to its legal 
effect and purport and so accepted by the second and 
third parties.” : 
Tns document proceeded on the fodte 
ing that the Govt. had proceeded on’a 
miatake, which it acknowledged, in includ- 
ing “A” ‘within the ijara lease- given to 
Rahim Bux and others executed on Marong, 
1903, and by its terms the sum of Rs. 5lel-3 
was assessed as the proportionate ijara rent 
ia respect thereof, ‘lnisthe plaiotitis agreed 
to take from the iaradars till March 31, 
1930. Ths document was supported by cone 
sideration, because the plaintiffs gave up 


their claim to mesne profite against the Govt. 


. Thouga the document was not stamped as 
' a conveyance by its operative part,-it cone 


--veyed tothe plaintiffs whatever rights- the 


*.Govt, then had in the lands marked -A,B 


‘and’O-ia the plan’ attached thereto. This 
- would pass to the plaintiffs suon title as the 
then bad on the principle formulated 


“more then 12 years before the 


4 
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in Hemendra Nath Mukherjee v. Kumar 
Nath Roy (2). If the Govt. had then 
acquired title by adverse possession, the 
plaintiffs would, by this transfer, acquire 
the same, but then they would be bound by 
the terms of lease given to Rahim Bux and 
otkers in 1803, if theGovt. waa bound by 
the said lease, We willconsider the legal 
.effect of this dccument Ex. I-A hereafter. 
The appellants’ contentions are of a two- 
‘fold nature. They ssy that, firstly Art. 142, 
Lim. Act, applies and the plaintiffs’ suit 
must be dismissed with regard to the lands 
of Sch. A and what we have called B(2) 
and O (2), on our finding that the defendants 
had remained in poesession thereof for 
suit. The 
second contention is, that in any event, the 
plaintiffs are not entitled to khas possession 
as against defendants Ncs. 7 to 10, who 
must be considered as their tenants. They 
further say that what are exactly their 
tights qua-tenants need not be determined 
in this suit but must be left over for des 
termination ifthe plaintiffs later on sue in 
ejectment on the footing that their rights 
as tenants have determined. ` 

The first question therefore is whether 
Art. 142 or Art. 144 applies. Itis well 
settled that Art. 142 appliesif the plaintiff 
has sued on the footing that while in pos- 


‘session he was dispossessed by the defen- 


dant, or if the fact be establishéd that while 


< in possession he was dispossessed by the 


defendant. In the pleint there is no -admis 
sion which would bring the oase within 


- the first category. The plaintifs were not 


in physical possession, either themselves 
or through persons holding under them at’ 


“any time after their lands had re-formed 


on the other side of the river. They never 


_ exercised acts of possession and they were 


not turned out, neither physically expelled 
nor by reason cf adverse acts on the part 
of the defendants, their acts of possession ,. 
were interfered with and effaced. Through | 


_ @ fiction of law they, the plaintiffs, were in 
_, possession till the lands became fit for pos- ` 


sessicn. -It may be taken that they were- 
by reason of this fiction in possession right 
up tothe time when the lands became fit ` 
for possession but the question is whether 


_ they were “dispossessed” or whether they 


, “discontinued” 


their pcssessicn within the 
meaning of Art. 142 after the lands had 


_ Yeeformed and had become fit for possession 


e.g. had become cultivable. There cannot 
be any question of discontinuance of possess 


sion on their part. That term connotes 
()IJOWN 478, 0 
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three elements, two physical and -one mén- 
tal. There must be (1) actual withdrawal; (2) 
with an intention to abandon, and (3) that 
another should step in, begin to occupy 
after the withdrawal. Dispossession signi- 
fies expulsion, an adverse act whicb has 
the effect of putting out. It pre-supposes 
physical contact, a collision, either with 
another person or with his physical acts. 
The physical presence onthe property, of 
the person affected is not necessary but 
the adverse act of the other party must 
have the quality of destruction. Acts of 
possession of the former must be effaced by 
the latter. On these concepts it would: be 
difficult to say that the rightful owner, 
who is only presumed to be in possession, 
till a Ohar becomes fit for enjoyment is dis- 
possessed simply because he dces not take 
possession as soon as it becomes so fit, but 
another person occupies it and begins to 
till, Such acase would, in our judgment, 
come within Art. 144 and not Art, 142 and 
the defendant must prove adverse posses« 
sion for 12 years or over before suit. This 
is our reading ,of the judgment of Lord 
Sumner in Basanta Kumar Roy v. Secretary 
of State (3). Art. 144 was applied there not 
on the ground of seasonal floodin gs, “ee 


The view we are taking finds support in 
the observation of N. R. Chatterjea and 
Panton, JJ, in Rakhal Chandra v. Durga 
das Samanta (4), at p. 733. In Bhupendra 
Narayan v. Rajeswar Prasad (ə), the 
Judicial Committee of the Privy Oouncil 
held that Art. 14+ aud not Art. 142 wae 
the Article applicable to the case whep 
the defendant took physical possession of 
minerals by opening and working a mine, 
a case where the rightful owner was in 
possession but only on a construction,, of 
law right up to the time when the mine 
was opened and worked. The case ip 
Sures Chandra y. Shiti Kanta (6), cited 
by the appellants’ Advocate, does not touch 
this. point. There. was a. difference oj 
opinion between : Woodroffe, J. and 
Ouming, J. whose judgments are reported 
in Sures Chandra v. Shitt Kanta (6). Wood- 


(8) 44 I A 104; 40 Ind, Oas. 337; AIR 1917 P O -18; 
44 0858; ı P L W 593;323ML J 505; 21 0O W-D 
642; 15A LJ 398; 25 OL J 487;19 Bom L R 480, 
Q917) M WN 482;6 L W117; 32M L T310 (P 0) 

(4)26 OW N 724 at p. 733; 67 Ind. Oas, 673; A 
R 1922 Oal 557. $ 

(5) 08 1 A1238; 132 Ind. Cas. 610; AIR 1931 -P.( 
163; £6 O t0; 35°O W.N 870; (1931) A L J 586; 34 L W 
1; Ind. hul. (ivt]) PU 1t4; 540 L J137; 33 Bom I 


R 1873; 61 M L v v2 (P O). : 
679; A IR 1984 Cal 855 
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Toffe, J, made it clear in the earlier part 
of bis judgment that both parties conceded 
before tke Division Bench that Art. «142 
applied. Before the Letters Patent Bench it 
does not appear that any question wus raised 
as to whether Art. 142 or Art. 144 was ‘the 
Proper Article to apply. The case proceed- 
ed throughout in the High Oourt on the 
footing that Art. 142 applied. The main 
question was on whom tre burden of proof 
lay, and if it lay on the plaintiff could he 
discharge the burden of proving possession 
witbin 12 years from the suit by a recourse 
tothe principle grounded on the anxiety 
of the Courts to come in aid of right and 
to disfavour wrong which imputes posses- 
sion to the owner as long as the subject 
is incapable of enjoyment. Woodroffe, J. 
answered this in the affirmative after hold- 
ing that the onus lay on the plaintiff and 
his view was affirmed by the Letters Patent 
Bench. Taat case accordingly does not 
support the learned Advocate for the appel- 
lants, nor does the case in Punchanan 
Sarkar v. Basanta Kumari (7), on which he 
Placed reliance, a case in which Ouming, J. 
feli in line with the final decision in 
Sures Chandra v, Shiti Kanta (6), We. 
hold accordingly that Art, 144, Lim. Act, 
and not Art, 142 appliesin this case. 

The right obtained by adverae possession 
for more than 12 years would be co-exten- 
sive with the assertion of the claimant, 
Defendante Nos. 7 to 10 did not claim in 
themselves proprietary rights, They claimed 
only a subordinate right, that of tenants. 
If the Govt, had not acknowledged, as it 
did in 1923, the plaintiffs’ title the 
benefit of the possession of defendants No. 7 
to 10 would have accrued in favour of the 
Govt, but after the deed Ex, l-A of 
1923 the Govt, cannot be allowed to turn 
round and say that the plaintiffs title 
has been completely extinguished by reason 
of its tenants remaining in session for .. 
more than 12 years before the suit. The 
effect of the possession of defendants Nos. 7 
to 10 for more than the statutory period 
was to make the lands so possessed a part 
of their tenancy. As the statutory period 
had ran out before the Govt. executed 
Ex, l-A in favour of the plaintiffs, the 
lands of Sch, A and portions of Schs. B 
and O which we have called B-2 and 0-2. 
had become a part of the tenancy of the 
Baid defendants, and consequently the 
subsequent act of the Govt. by executing 
Ex. l-A in favour of the plaintiffs cannot 


(7) 30 O W N 497; 88 Ind Oes, 567; AI R 1935 
Qal 1380 ; 
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deprive the said defendants Nos. 7 to 10 
of the benefit which they had already 
acquired under the statute of limitation. Lf 
the Govt. had not acknowledged the plain- 
tiffs’ title and if it had not executed in 
their favour Ex, l-A, the plaintiffs’ title 
would have been completely extinguished 
and the Govt. and the defendants Nos. 7- 
to 10 would between them have become: 
the owners in fee of the said lands. Ib 
is the act cf the Govt. which has kept: 
alive a portion of the plaintiffs’ rights.and 
they, the plaintiffs, accordingly cannot turn. 
out the said defendants whom the Govt. 
could not turn out at the date of the suit 
and obtain khas possession of Sch. A and- 
those portions of Schs. B and O indicated 
above. On the other hand defendants 
Nos, 7 to 10 cannot take up.the position 
that the plaintiffs cannot even get a dec- 
laration of title on the ground that their 
title was not subsisting at the date 
of the suit, for the Govt. as their landlord: 
after its relinquishment in favour of the 
plaintiffs in 1923 was not entitled in law 
to the benefit of its tenants’ encroachment 
on a neighbour's land. 

The correct position in respect of the. 
said lands, accordingly, seems to us to be 
that the plaiotifia are entitled to get a 
declaration of their title and to have their 
possession confirmed in the same through’ 
defendants Nos.7 to 10, the latter being 
regarded at the date of the suit as their 
tenants. Inthe view we have thus taken 
above, it is not necessary for us to determine 
the question as to whether the landlord 
acquires or not title by adverse possession: 
to the encroachments mede by his tenant 
on 8 neighbour's land as soon as his tenant 
completes his possession for twelve years, 
One view may be that he does, and on that 
view the good title which the Govt, had 
already acquired before 1923 was con- 
veyed tothe plaintiffs, the former ownera 
whose title had been extinguished before 
1923, and Ex. 1-A would then be operative 
to confer a new root of title so far as the 
plaintiffs were concerned. In this view of 
the matter they, the plaintiffs, became the 
Tepresentatives-in-interest of the Govt. 
and so could not take khas possession 
from defendants Nos. 7 to 10 as long as the 
latter's tenancy under the Govt. subsisted, 
and it was certainly subsisting in Septem- 
ber, 1925. Tne other view waich has been 
expressed in Surendra Kumar v. Ahmad 
Nawab (8), is that the landlord acquires no 


9 63 O 300: 163 Ind. Oas, 897; A I R 1935 Oal 300; 
630 L J 177; 9 R O 93. eo 
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such right or title during the subsistence 
of the tenancy but can get the benefit of 
his tenant's encroachment on another's 
land only after the determination of the 
tenancy. We have already ssid it is not 
necessary, for the reasons on which we rest 
our judgment as stated above, to determine 
this question, but we desire to maks it 
clear that we must not be taken to be in 
agteement with all that has been said in 
Surendra Kumar v. Ahmad Nawab (8). The 
facts of that case were different from the 
facts we have before us. 
. The result of our findings is that the 
plaintiffs are entitled to khas possession of 
326 bighas 15 cottas, being the western 
part of Bob, B, which is the decree of 
the learned Subordinate Judge. They, the 
plaintifs Nos, 1 to 41 and 32, are, however, 
entitled to have only a declaration of their 
title as painidars and zamindars respec- 
tively of Estate No. 22 in respect of the 
lands of Sch. A and also in respect of the 
rest of Sch. B and in respect of that portion 
of the lands of Sch. O as is covered by 
Dags Nos, Lto 15 of the settlement map, 
They cannot get a decree for khas posses- 
sion in the same but sre only entitled to be 
confirmed in possession through defendants 
Nos. 7 to 10 on the basis that defendants 
Nos. 7 to.10 were their tenants at the date of 
the suit, Mr. Mukherjee appearing on behalf 
of the plaintiffs-respondents has contended 
before us that the rights of defendants Nos. 7 
to 10 to hold the suit lands as tenants under 
the. Govt. had come to an end on 
March 31, 1930, for the Govt. had granted 
a new settlement to them for another term 
of years excluding the lands of Schs. A, 
Band O. He further says that although 
the lease Ex. 21 (II. 158) which was for a 
term of 16 years gave by its terms a right 
. of renewal to the tenants, the said lease 
was not binding on the Govt. as it was 
not sanctioned by the Board of Revenue, 
_ which was according to him the sanction- 
ing authority in the case. The learned 
Subordinate Judge has found that the 
Board of Revenue was the sanctioning 
_authority and nosanction having been given 
“by the latter, the said lease was not binde 
ing on the Govt, On this finding he asks 
“us to depart from the usual rule that a 
suit must be decided in all its stages on 
the cause of action at its institution and 
as laid in the plaint, and to give his clients 
a decree for khas possession on the ground 
that though the defendants may have occu- 
pied the position of tenants at the date of 
the suit and for about five years more, they 
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have ceased to be Bo since March 31, 1930. 
He urges that the renewal clause in Ex. 21 
was not binding on the Govt. and so not 
binding on his, clients regarded by reason 
of Ex. I-A’ as the assignee of the 
Govt.’s rights so far as the lands in suit 
are concerned. Exhibit 21, had, however, 
the sanction of the Commissioner of th 
Division (Ex. Q, 11. 97). $ 

In the settlement report, on the basis of 
which the lease to Jaha Bux and others- 
was given by Ex, 21, the Settlement Officer’ 
stated that the Commiesioner of the-Divi- 
sion was the sanctioning authority [Ex. Z 
(1) II, 43 at 49]. The rule on the subject 
then in force is r, 5, Oh. XVI of Part 3 
at p. 118 of the Survey and Settlement 
Manual of 1800. The Board of Revenue is 
the confirming authority in the case of a 
permanent settlement and in the case of a 
regular temporary settlement at an annual 
revenue cf Rs. 25,000 or over. In the case 
of atemporaly regular settlement where 
the Govt. demand is below the said figure, 
the Commissioner of the Division is the 
confirming authority oxcept in some cases 
where it is the Uollector. It is doubtful 
if Ex. 21, evidences a permanent settlement. 
It is fora term of years’ with a right-of 
renewal. It ia not necessary to pursue the 
point further, for we have. core’ to the 
conclusion that the questions ag to- whether 
defendants Nos. 7 to’ 10 had ceased to be 
tenants on March 31, 1930, what were and 
are their precise rights as tenants and 
what were their precise status ought not 
to be allowed to be agitated at the appel- 
late stage, and must be left open between 
the parties in tnis suit. The finding of 
the learned Subordinate Judge that Hx. 21 
required the sanction of the Board of keve- 
nue and all findings consequent thereon 
are set aside, the matter being left open. 
The plaintiffs’ suit for khas possession’ in 
respect of these poriions of the lands 
in suits [Schs. A and B (2) and O (2)]' is 
dismissed on the footing that at the date 
of the suit defendants Nos. 7 to 10 had 
become their tenants. As the plaintiffs 
Cannot in this suit turn on defendants 
Nos. 7 to 10 from the said lands, the pos 
session of defendant No. 2 who holds the 
lands of Beb. A, the northern portion of 
the eastern part of Sco. Band Dags Nos. 1 
to 19 0f Sch. O as a tenant under defende 
ants Nos, 410 10 cannot also be disturb- 
ed. 

We have already found that neither 
defendant No, 2, ncr defendanis Nos. 7 
to 10 through the former had been ia 
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possession of the rest of Séh. O lands, 
i. e.of O (1) for 12 years before suit. These 
lands therefore stand on the same footing 
as the western 326 bighas 15 cottas of 
Sch. B, i. e.B (1). But there is this differ- 
ence that whereas B (1) is not within the 
tenancy of defendant No. 2, O (1) is. If 
defendant No. 2is a ryot and nota tenures 
holder, be cannot be ejected by the plaint- 
iffs, for it hns been held by the Full Bench 
in Bindalal Pakrashi v. Kale Pramanik 
(1), that if a non-occupancy ryot bona 
fide holds undera trespasser, he cannot 
be ejected by the rightful owner who had 
established bis rights against the tres- 
passer. In Krishna Nath v. Mohammad 
Wafiz (9), it has been pointed out that 
there must be bona fides both on the part 
of tre de facto lessor and the ryot to 
attract the principle of Bindalal’s case 
(1), which is an encroachment on the gene- 
ral principles of law. Here there cannot 
be any doubt that there were bona fides on 
the part of the ijaradars of the Govt. and 
defendant No.2 when he went into occu 
pation. The learned Subordinate Judge has 
held that defendant No, 2isa ryot and that 
finding has been challenged in the memo- 
randum of cross-objections. The Record 
of. Rights records him as a_tenure-holder 
(Ex. Z (D)—II. 79] and thé area of his ten- 
ancy is more than 100 bighas; the pre- 
sumption is that he is a ténure-holder. The 
original letting to his predecessors-in-inter- 
est’ was inthe year 1846. The area then 
let out was 80 bighas only. (Exhibit F, IL 
22.) He and his predecessors extended their 
possession asthe river receded and these 
gradual additions must be taken to have 
been heldin the same right under which 
the original 80 bighas was held. On the 
construction of Hx. F(I[.22) we hold that 
aryott settlement was concluded and the 
presumption of the Record of Rights as 
also the one founded ons. 5, sub-s. (5), 
Ben. Ten. Act, have been rebutted. The 
fact that his predecessors had been des- 
cribed as jotedare isnot of much help, 
for the word ‘jote’ by itself is an ambigu- 
ous word, which may meana tenure ora 
holding, Weaccordingly hold that defend- 
ant No. 2 is aryot, and so he cannot be 
ejected. Two further points have been 
taken in support of the cross-objections, 
They are (1) that full costs ought to have 
been awarded by the Oourt below to the 
plaintifs against defendants Nos. 7 to 10. 
As we are modifying the decree of the 
LOM 993 SL Ind. Oas. 789; A TR 1916 Oal. 
+23 OLJ. 563, - 4 KN SA a 
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Bubordinate Judge, we think that the 
Subordinate Judge's order giving the 
plaintiffs half costs against those defende 
ants ought to stand. Thè other point is 
a trivial one. The plaintiffs paid the costs 
of hire of the theodolite. The sum, which 
is Rs. 114, has not been included in their 
schedule of costs. The plaintiffs ought to 
have the same. 

The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge is modified. A self-contained decree 
will be drawn upin this Court in the fole 
lowing manner, namely, that it is declared 
that the lands in suit are the lands of 
village ‘Sovarampore appertaining to Touzi 
No. 22: of the Tipperah Collectorate and 
that plaintiffa Nos, 1 to 31 have 13 annas 
pami interest and plaintiff No. 32 three 
annas zemindary interest in the same. That 
the plaintiffs would recover khas posses» 
sion of 325 bighas 15 cottas out of the lands 
of Sch. B which lie to the west of the 
western District Settlement line as depicte 
ed in the Commissioner's map by evicting 
the defendants. That the plaintiffs’ pose 
session is confirmed in the lands of-Sch, A, 
the rest of Sch. Band in Dags Nos. 1 to 
15 of Sch. O through defendants Nos, 7 to 
10 on the footing that they were at the date 
of the suit the plaintiffs’ tenants. That 
the plaintiffs dorecover possession through 
defendant No. 2 of the rest of the lands 
of Sch. O by evicting the other defendants. 
That defendants Nos.1 to 14 do pay to 
the plaintiffs half the costs of the Gourt 
below, i.e. of half of the costs as appear- 
ing at Part I, p. 278 of the paper-book plus 
the full sum of Rs. 114 with interest atthe 
rate of 6 per cent. per annum from the 
lower Court's decree. That the other defende 
ants do bear theirrespective costs of the 
Court below. That the plaintiffs will be 
entitled to get mesne profits from defend- 
aats Nos. 7 to 10-in respect of the aforesaid 
326 bighas 15 cottas in which the plaintiffs 
got khas possession, such mesne profits to 
be assessed in asubsequent proceeding. 
As the appeal has succeeded substantiale 
ly but not in full, we direct that the 
Llaintiffs do pay to the defendante-appele 
lants half the costs of this Court. No costs 
in the cross-objections. Hearing fee assesse 
ed at Rs, 300. 


D. Appeal substantially allowed. 
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ee OUDH CHIEF COURT i 
.Oivil-Revision Application No. 39 of 193 
| December 7, 1939 

‘ ZIA-UL Hasan, J. 

. - B. AMBIKA PRASAD—Darenpbant 

; — APPLICANT i 


2 Versus - 
, Mst MAQBULUNNISSA AND OTHERB— 
Opposite Party 

~- U. P. Encumbered Estates Act (KKV of 1934), s. 7 
(1) (a) and (b)—Cl. (b), if applies to suits or proceed- 
ings remanded, by Appellate Court — Ols. (a) and (b) 
donot apply to suits instituted by landlord. 

. Clause (b)-of s. 7 (1), U.P Eneumbered Estates Act, 
applies to a suit or other proceeding filed by & 
party after the passing of an order under s. 6 and 
doesnotcontemplate suits or proceedings remanded 
by a Court of Appeal for trial de novo. 

* Moreover, both the clausesof a. 7 (1) contemplate 
nits or proceedings against landlords for enforce- 
ent of debts due ay them and not to suits or pro- 
ceedings that the landlord themselves are entitled to 
institute under any law, e. g, suit under s. 33, U. P, 
Agri Rel. Act. 177 Ind. Cas. 215 (1), relied on. 


‘o. R. App. of the order of the Munsif, 
Havali, Lucknow, dated June 3, 1937. 


: Mr. Ganesh Prasad. fur the Applicant. 
Ren M. H. Kidwai, for Opposite Party 
0 1. 


‘ Order.—This is an application under 
115, Oivil P, O. against an order of the 
learned Munsif Havali, Lucknow, disallow- 
ing the applicant's objection to continu- 
ance of. a suit in his Court. 

On‘ September 14, 1935, Maqbulunnissa, 
oppcsite party, and her four sons executed 
< deed of mortgage in respect of a 
Share in a village in favour of the pre- 
ent applicant and another. On September 
8, 1935, she filed a suit in the Court 
of ‘the Oivil Judge under s. 33 of the 
Agriculturists’ Relief Act againt the present 
applicant and the other: mortgagee. The 
valuation of the suit was Rs. 500 only and 


view of a notification of this Court, 


amending para, 268 of the Oudh Civi 
Rules; the plaint was returned by the on 
Judge on February 17, 1936, to be present- 
ed to the proper Court.. On the next day 
that is, February 18, 1936, the suit was 
fled in the Court of the Munsif, Havali. It 
was decreed by the Munsif on August 25, 
1936. An appeal against the decree of the 
learned Munsif was filed by the present 
applicant on October 15, 1936, and on 
February 12, 1937, the Appellate Oourt 
remanded tbe case to the trial Court for 
re-trial after making Maqbulunniesa's sons 
parties. In the meantime on October 27 
1936, Maqbulunnissa applied under s. 4 of 
the Enoumbered Estates Act, and when the 
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suit waa resumed by the learned Munsif; 
the present applicant contended firstly that.. 
s. 33 of the Agriculturists’ Relief -Act did _ 
not apply to mortgage debts, and secondly,.., 
that the suit should be stayed unders. 7 

of the Encumbered Estates Act, Bzth 

these objections were overruled by the, 
learned Munsif. An appeal was filed by.. 
the epplicant in the Court of the District. 
Judge but the learned Judge held that, 
no appeal lay to his Court. Hence the, 
present application for revision of the. 
learned Munsif’s order. aie 

So far as the first contention of tke 
applicant, namely, that s. 33 of the ‘Agri- 
culturiste’ Relief Act does not apply to- 
mortgage debte is c:ncerned, itis coriced=; 
ed by the learned Counsel for the applicant. 
that this contention cannot prevail in-view., 
of the decisions of this Court. The only 
question, therefore, that is before me is: 
whether or not the learned Munsif was 
right in holding that the opposite parties’ 
suit under s: 33 of the Agriculturists’- 
Relief Act cannot be stayed on account 
of the provisions of 8.4 of the Encum-.- 
bered Estates Act. 

I have gone through the order of the 
learned Munsif and considered the argu+ 
ments of the learned Counsel for the ap-- 
plicant butam of opinion that the learned 
Munsif’s order is perfectly right. While 
cl. (a) of s. 7 (1) of the Encumbered 
Estates Act deals with proceedings pende 
ing in any Civil or Revenue Oourt at the 
date ‘of the order of the Oollector under 
s. 6, and provides that such proceeding 
shall be stayed, cl. (b) prohibits the filing 
of a fresh suit or other proceeding in 
respect of any debt after the Oollector has 
passed his order under s. 6. In the present -- 
case the Collector passed his order under 
s. 6 on October 27, 1934, but at that time:the 
oppcsite parties’ suit under s. 33 of the. 
Agriculturist’s Relief Act was not pending.: 
but had been decided by the Jéarned: 
Munsif and was in appeal ‘before the. 
District Judge but under cl. (a) there is. 
no bar to ap appeal being pending in any 
Court on the date of the Collector’s order. 
Therefore neither cl. (a) nor cl. (b) of 5.7. 
applies to the present case. . Loess 

It is argued that asthe case had been 
remanded by the Appellate Court for trial 
de novo on February 12, 1937, the suit 
should be deemed to have been filed 
afresh on that date and should be dealt 
with under cl. (b). Iam unable to accept 
this argument, Clause (b) of s 7 (1). 
appears on the face of it to apply. to a 
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suit -or other-proveeding filed by-sa party 
after the “passing of an order under s. 6 


and does not contemplate in my opinion. 


suits-or proceedings remanded by a Ooart of 

Appeal: £ 
Moreover, both the clauses of s.7 (1) 

appear to me to contemplate suits or pro» 


weedings against landlords for enforce- 
ment of debts due by them and not to 
suits or proceedings that the landlords 


themselves are entitled to institute under. 


any law. I am supported in this view 
by the case of-Chaudhurt Sheo Baran Singh 
v. Ranbir Prasad, (A. I. R. 1938 All. 477) 
(1) in which it was held that the proceed- 
ings, attachments, processes and suits men» 
tioned in cls. (a) and (b) of 8 7 are pro- 
-coedings, attachments, processes and suits 
eagdinst the landlord in respect of debts 
and that the landlord himself is not necese 
sarily under any disability for taking pro- 
«ceedings which he may be entitled to take 
under the law for the protection of his 
anterest, 

The result ia that the application fails 
<and is dismissed with costs. 


g. Application dismissed. 


H A I R 1938 AlL 477; 177 Ind, Oas. 215; (1938) A 
«LJ 541; 11 R A 182; 1938 A L R 724. 


NAGPUR HIGH COURT 
Second Oivil Appeal No, 215 of 1937 
os March 20, 1939 
` GRILLE, J. 
Seth MISHRILAL-—PLaInt ize 
—APPELLANT 
versus 
BARIK AND oTupRs—Darrenpants Nos. 1 To 4 
— RRSPONDRA TS 


Oivil Procedure Code (Act V of 1908), O XXI,. 


qr. 63, 62—Atiachment of property in execution of 
simple money decree—Objection by third person 
athat property was subject to his mortgage—Objec- 
«ion allowed and property sold subject to encum- 
brance—Fact that rty is subsequently released 
from attachment w er relieves decree-holder of 
his duty to bring suit within one year—Auctton- 
rehaser knowing fictitious nature of mortgage 
keeping silent to property cheaper—Whe- 
ther can challenge validity of mortgage in suit by 
mortgagee—Sale as result of order under 
effect—Distinction between where property is sold 
subject to mortgage and where notice of alleged 
mortgage is given tn sale proclamation. 
The order in objection proceedings that proper- 


ty attached is subject to the mortgage of the ob-. 


jector is conclusive as against the decree-holder un- 
lees he brings a suit which would terminate in 
his favour, within the period of one year. The 
fact that the property was released from attach- 


ment afterwards in no way annulla the duty that. 
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r. 63,. 
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lies on him if he wishes to bring the property to 
sale unencumbered. [p. 729, aol. 3.) 

When upon attachment of property in execution 
of a simple money deores, a mortgagee objects, to . 
the attachment on the ground that the property 
was sabject to his mortgage and the objection is 
supported by the jadgment-debtor and the property 
is sold eubject to the mortgage, and the auction- 
purchaser knowing that the mortgage was fictitious 
keeps silent in the hope of purchasing the prop- 
erty cheaper, he cannot, ina suit brought by the 
mortgages, challenge the validity ofthe mortgage. 
No equitable considerations can be brought into 
play in his favour. 

The phrase “subject to such mortgage” must 
mean that what is sold is the equity of redemp- 
tion and that a distinction is nada between an 
express order directing the property to be sold 
subject to a mortgage and oases where notice of 
an alleged mortgage is given in the sale proclama- 
tion In the former case a prospective purchaser 
is told exactly what be is buying; in the latter 
he takes a chance that the mortgage which is al- 
leged to exist may prove unenforceable either from 
inherent defects or possibly because it may have 
been satisfied by the time of the sale, and the 
price which the property would fetch would vary 
considerably according whether the property is 
definitely stated to be sold subject toan ascertain- 
ed encumbrance or merely subject to the risk of 
enbumbrances existing. Shib Kunwar Singh v. Sheo 
Prasad Singh (2), 55 Ind. Oas, 189 /3) and 153 Ind. 
Oas. 57 (5), relied on. [p. 730, col. 1.) 


S. O. A. from the appellate decree of the 
Court of the Second Additional District 
: nage, Hoshangabad, dated November 12, 


Mr. V. V. Kelkar, for the Appellant. 
Mr. R. S. Dabir, for the Respondents. 


Judgment.— The plaintiff- appellant 
Mishrilal brought a suit for foreclosure on 
the basis of -a mortgage of which he was 
the transferee. The transfer was made by 
the mortgagee Tukaram, son of Tanu in 
the year 1934, and the mortgage was 
executed in his favour by Barik and his 
son Tukaram in 1929. In order to avoid 
confusion, Tukaram, son of Barik, whose 
interests were identical with those of his 
father, will not be referred to again. The 
defendant No. 4 was Umrao who was 
impleaded as an auction-purchaser of part 
of the mortgaged property at an auctione 
sale in execution proceedings as ths result 
of a simple money decree which had been 
obtained by one Bhabichand against Barik, 
In those execution proceedings the property 
was ordered to be sold subject to Tukaram’s 
mortgage ; the actual sale took place in 
1933. Barik and Tukaram did not resist 
the plaintiffs claim, but the auctione 
purchaser Umrao contended that the mort- 
gage in question was bogus, fraudulent, 
and without consideration and made with 
the intention to defeat the claims af Bhabi 
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chand, Barik's creditor, and that all -these 
persons had entered into a conspiracy’ in 
order to defeat Bhabichand’s. claim against 
Barik. ’ ie we: ; 

‘The principal questions at the trial were 
whether the mortgage and the sabsequent 
assignment of it to the plaintiff were bogus 
and fraudulent and whether the auction- 
purchaser had any right at all (the plaint- 
iff denied that he had such a right) to 
challenge the mortgage inasmuch as he 
had in execution proceedings purchased 
the land subject to the mortgage’ existing 
and whether the decision that there was a 
mortgage was conclusive against him. 
Both : the Courts below have agreed that 
the mortgage and the assignment were 
fictitious and they also concur, although for 
somewhat different reasons, in finding that 
the auction-purchaser was entitled to 
challenge the validity of the mortgage. 
The trial Court dismissed the plaintiff's suit 
entirely, holding that no suit can be based 
upon a deed of mortgage which is not 
genuine and whichis fictitious and wholly 
without consideration. The lower Appellate 
Court, however, modified this decision by 
decreeing the plaintiff's claim as against 
Barik and Tukaram, holding that the 
transaction was not void but only voidable 
andthat, since Barik and Tukaram had 
admitted the mortgage, there was no rea- 
son why a decree should not be passed 
against them, The plaintiff's claim, hows 
ever, was rejected so far as that portion of 
the mortgaged property whish had passed 
tothe auction-purchaser Umrao in Bhabi- 
chand’s execution proceedings, was con- 
cerned, and a date for redemption by them 
was fixed. In this second appeal by the 
Plaintiff no appearance has been entered 
on behalf of Barik and Tukaram, and the 
only contesting respondent is Umrao. I 
would also note that there has been. no 
cross-appeal against the lower Appellate 
Court's decision by Barik and Tukaram. 

. For the propositicn that the auction- 
purchaser Umrao was entitled to challenge 
the validity of the mortgage in a suit 
brought by the mortgagee or his repre- 
sentative, the aucticn-purchaser not being 
the decree-holder himself, reliance was 
placed by the trial Court on Dhoka v. 
R. B. Beharilal (1).. This view was not 
accepted by: the lower Appellate Oourt in 
the following words: 

“It is held by the learned Subordinate Judge that 
the respondent No.4 is -entitled to challenge the 
validity of the mortgage on the ground that he ig 
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- stranger and nota decree-holder himself. This view: 


seems incorrect and I believe the case of Dhoka vy. 
R. B. Beharilal (1) relied upon by the. lower Court 
does not lay down that proposition.” a ease 
The learned Counre] for the appellant 
states that be is in -agreement with that 
view.and that proposition is not challénged 
by the learned Counsel for the respondent. 
The trial Court, considering that it was 
hound to follor what it considered to be 
the ruling in Dhoka v R. B. Beharilal (1), 


“felt itself unable to follow the contentions 


which had been advanced on behalf of tha 
plaintiff, supported by Shib Kunwar Singh 
v. Sheo Prasad Singh (2) and Kalidas Chau- 
dhuri v. Prasanna Kumar Das (3) that a 
purchaser who is not the decree-holder ‘is 
conclusively bound by an order under 
O. XXI, r. 62, as the result of which the 
auction-purchaser is bound by an entry -in 
the sale proclamation declaring that tbe, 
sale is definitely subject to a mortgage, as 
opposed to an auction-purchaser’s right anb-, 
sequently to challenge an entry in» sale 
proclamation under O, XXT, r. 66, which ‘is’ 
merely a statement that an encumbrance 
may erist the correctness of which hag not 
been determined by the executing Ooart. 
The trial Court found snme support for its 
view that the proposition just stated was 
incorrect in the observations made in 
Kesho Ram v. Chunni Singh (4) where Shib 
Kunwar Singh v. Sheo Prasad Singh (2) was 
distinguished. Thelower Appellate Court, 
however, accepted the proposition of law 
that there was aclear distinction hetween 
an order passed under r. 62 of O. XXI, and 
a mere notification of an encumbrance in a 
sale prcclamation under r. 66 of O. KAT, 
and that when the Court had held an 
inquiry and found that a mortgage sube 
sisted and the property was pnt up to sale 
subject to a mortgage, the auctidn- 
purchaser could not challenge the validity 
of the mortgage, whether he was a stranger 
or the decree-holder himself. The lower 
Appellate Oourt referred to the ruling in 
Gailu v, Lekha Singh (5) where the judge 
ment in Skib Kunwar Singh v.Sheo Prasad 
Singh (2) was quoted with approval and 
thatin Kesho Ramv.Chunni Singh (4) was 
distinguished. Nevertheless, although hold- 
ing that the auction-purchaser would ordi- 
narily:be bound by a specific declaration 

(2) 28 A 418; 3A L J 200; A WN 1908, 68 

(3) 47 O 446; 55 Ind. Oas. 189; A I R1920 Oal. 
354; 30 O Tu J 496; 240W N 269. 


(4) 52 A 1033 at p. 1035; 131 Ind. Cas, 674: A IR, 
1931 AlL 139; (1981) A L'J 1; Ind. Rol. (1931) AU. 


JA) A T R 1935 Oudh 28: 153 Ind. Oes. .57; 10 Luck 
343; 11-0 W N 1475; 7 R Ò 378. 
st 
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in a sale proclamation that the property was 
to be sold subject ‘to the mortgage, the 
Oourt considered that there were cases in 
which an auction-purchaser would be 
entitled to challenge the validitv of tke 
mortgage subject to which he had nurchase 
ed the propertv: and its justification fer 
holding so in the present case was stated 


to’ be that there was nothing to show that- 


in the objection preceedinga the judgment- 
debtor Barik was a partv, and that he did 
not beceme a pariy hv the mere fact that 
he was a-jodgment-debtor. The lower 
Appellate Court cites ag ita euthority for 
this view a comment of the anthorin 
Mulla’a Civil P. C. nnder the heading 
“Parties to suita nnder this rule” in the 
comments on O. XXI. r. 63. Apart from the 
fact that the learned Judge bas not con- 
nected. the auction-vurchaser with the 
judgment-debtor as having a common 
interest, ihe point of the argument which 
appears to be drawn from the Full Bench 
decision in Krishnasami Naidu v. Sundaram 
Chettiar (6) is that the judgment-debtor who 
was nota party to the proceedings would 
not ‘be precluded from instituting a suit on 
the ground that the order was not hinding 
on him, more than one year after the date 
of the order, so long as he was within the 
period of limitation otherwise prescribed. 
Now, in the case befrre me it is quite 
clear that Barik had at no time any inten- 
tion of filing any enit. and inasmuch as 
he admittedly appeared on bebalf of the 
objector Tukaram in the execution pro- 
ceedings in order to support Tukaram's 
claim that his property was anbject to 
‘ukaram's mortgage. it is difficult to 
sustain the position that Barik was not a 
party to the proceedings. Bhabichand 
attempted to execute his decree and 
attached the fields. Tukaram intervened as 
an objector and pleaded his mortgage. 
The jndgmentedebtor, who would normally 
be expected to resist a claim that the 
-property had been mortgaged, as in a 
sale on a simple money decree he wonld 
hope to receive a balance if the property 


was unencumbered, agreed that his pro» 


perty was encumbered and that the ciaim 
was justified. Thereupon the executing 
Court came to the conclusion that thera 
was a subsisting mortgage and disposed 
of the objection in the applicant's favonr 
on March 21, 1931, The decree-holder 
was not present on that date, and on 
i arch 27, as the Poeme polder was absent, 
ba nane was struck off and the t 

`(6) 30 M 335; 17 M LI95, “ - EER S 
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ordéred to be released. It may here be 
pointed ont that the other ground on which. 
the lower Appellate Oourt considered that 
the anction-nurehacer was entitled to ques- 
tion the validitv of the mortgnge was. that 
as the result of the order of March 27, the 
order of six daya before was a nnllity and 
that the verv foundation of the order which 
wanld have become conclusive underr. 63 
of O. XXI was gone. In this T am of 
opinion that the Court is wrong. The order 
which was passed on March 21, 1931, waa 
conclusive as against the decree-holder 
unless he brought a enit which would 
terminate in hia favour, within the period 
of one year. The fact that the propertv was 
released from attacbment afterwards in no 
way annulled the duty that Javon himif 
he wished to bring the vroperty to gale 
unencumbered; and indeed when he 
attached the property again more than a 
vear later and Tukaram renewed his objec- 
tion, the decree-holder at once conceded 
that he was unable to resist the applica- 
tion inasmuch as he bad failed to bring a 
suit and he enneequently agreed that the 
property should be sold in execution of his 
decree subject to the mortgage which had 
been held two years before to be subsist- 
ing. 

The orders of the Court and the proclama- 
tion leave it in no doubt that the Court had 
fonnd that there was a subsisting mortgage 
and that the property conld only be sold 
subject to it, The order of the Subordinate 
Judge. dated January 7, 1933, rung: 

“As the deoree-holder did not file any declaratory 
suitto get the order, dated March 21, 1931, set aside 
it is conclusive against the decree-holder and the 
attached property will be sold subject to the objector's 
mortgage, dated October 18, 1929. The attached 
property will, therefore, he sold subject to the 
objector’a mortgage, dated October 18, 1939, and the 
Collector will be informed accordingly.” 

Tn Oollector’s proceedings the following 
order was Daased : 

‘Decree-holderin person. Judgment-debtor absent, 
The attached land be sold aubiect to objector's 
mortgage as directed by the Oivil Court after pro- 
clamation at Multai. Sale on April 20, 1933" 

The sale proclamation against the 
schedule of property and under the heading 
“Details of anv encumbrances to which 
the property is liable” the following entry 
is made : 

“This property will be sold subject to the mortgage 
of Tukaram.” 


Now in this Court the plaintiff-appellant 
relies on the cases which have already been 
cited for the proposition that even when 
the purchaser is the decreeeholder, there 
can be'no doubt that he can have no right 
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that is to say, Kalidas Chaudhuri v. 
Prasanna Kumar Das (3); Shih Kunwar 
Singh v, Sheo Prasad Singh (2) and Gailu 
v. Lekha Singh (5) These decisions the 
learned Oounsel for the respondent 
challerges asincorrect’ law. The learned 


Connee! for the appellant. states tnat Kesho 


Ram v. Chunnt Singh (4) ia distinguishable, 


and L am of opinion that his contention -is . 


correct. There the learned Judges were con- 
sidering a case of a decree-holder auction- 
purchaser, and the ratio dectdendit on which 
it was held that he was allowed to 
challenge the validity of the mortgage was 
that he had in fact brought a suit within one 
year of the order of the execuling- Court 
allowing the mortgagee's claim; and in that 
case Shib Kunwar Singh v. Sheo Prasad 
Singh (2) was querried mainly as the ruling 
did not consider the case of a decree-holder 
auction-purchaser who desired to bring a 
suit contesting the validity of the order in 
the execution department. I am, with great 
respect, unable to followthe comment that 
Shib Kunwar’ Singh v. Sheo Prasad Singh 
(2) is incorrect in holding that all that is 
sold as the result of an order under O. XXI, 
r. 62, is the equity of redemption and that 
what is actually sold is the property itself 
subject to the mortgage and not merely the 


right of redemption. I am in respectful | 
agreement with the Bench of the-Oudh- 


Chief Court in holding that the . phrase 
“gubject’ to such mortgage” 


tion-and that a distinction is made between 
an express order directing the property to 


be sold subject to a mortgage and cases’ 


where notice of an alleged mortgage is given 
in the sale proclamation, In the former 
case a prospective purchaser is told 
exactly what -he is buying; in the latter he 
takes a chance that the mortgage which is 
alleged to exist may prove unenforceable 


either from inherent defects or possibly . 


because it may have been satisfied by the 
time of the sale, and the price which the 
property would fetch would vary consider- 
ably according whether the property is 


definitely stated to be sold subject to ‘an’ 


ascertained encumbrance or merely subject 
to the risk of encumbrances existing. This 
judgment on the materiul points repeats the 
judgment in Shib Kunwar Singh v. Sheo 
Prasad Singh (2; almost verbatim Again 
the distinction has been noted in Kalidas 
Chuudhuri v. Prasanna Kumar Das (3) where 

(7) 19 N LR 15; 82 Ind. Cas. 771; A IR 1923. 
Nag. 282. | i f D 
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it is stated : 


gage, whether under a voluntary, conveyance or, 


under a sale in invitum or undertakes to dischargé ` 


it, he cannot be heard to deny the validity of the” 
mortgage subject to which he made his purchase, 
Where, however, the purchaser merely buys an, 
estate which ia under mortgage, but does not take it 
subject to the encumbrance or undertakes to discharga. 


~, . - - ins ol 
“Ifa person purchases an estate subject to a morta .- 


3 


1 


it, he is not precluded from impeaching the validity <* 


of the mortgage. . The distinction between 


the property has been sold subject to the mortgage or 
whether mere notice of the alleged mortgage has 
been given in the proclamation of gale The 
contingency is 
latter is contemplated. by O. KAT, r. 86. 


As will be shown later, Umrao was well” 


the two ~^ 
classes of cases-depends upon the question, whether | 


ormer- ` 
provided for by O. :XXI, r. 62, tha. 


t 


aware what he was purchasing, and it must" 


be held that he has no right to challenge the” 
A ++ Pee 


mortgage. 


On this finding it is not really necessary A 
to advert to the contention that the respon=:'- 


dent Umrao has not. been able to prove 


that the mortgage was fictitious and that the .+ 


burden has been wrongly cast. --It appears. 
that both 
influenced in their consideration of law by- 
the fact that they have held that the transac: 


tion was fictitious from beginning to endi. 


and was made for the. purpose of defeating ' 
the claims of Bhabichand, who, as the result ; 


the Courts below have been’. 


of the order under O. KAT, r. 62, which he - 


did not challenge, has been able to satisfy 
his claim only in part, and that Umrao is an 
innocent purchaser who was unable to. 
challenge the finding in execution proceed- 
ings, as naturally he did. not appear on the 
scene until after the sale had been conclud-. 


ed. But Umrao from his own deposition. , 


as a witness is deserving of no such 
sympathy which would justify the Odurt in 


seeking equitable considerations on. his’ 


behalf. Hehas stated in the witness-box 
that-he had ascertained before hand that 
the transaction embodied in the mortgage 
was a fraudulent and fictitious one ‘and 
that he also obtained an assurance from 
Tukaram that, if he purchased the property, . 
he would not be-called onto pay any part. 


of the mortgage money as in-fact there.: 
was nothing owing to Tukaram. He waa ` 
aware that ths objection had been made. 


by Tukaram and that the objection had been: 
found valid and that the Court had come. 
to the conclusion that there was a mort- 

age and declared that the Bala was to be 
Bela subject to the mortgage. He has also 
admitted that as the result of this order 
he was able to obtain the property much 
cheaper than he would have done otherwise, 


„. that it was a good stroke of business to_ 
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Keep silence about his knowledge that the 
mortgage was fictitions, and that in fact he 
had saved a considerable sum of money 
thereby. Equitable considerations ‘cannot 
be called into play on behalf of such a 
person. It may be unfortunate from his 
point of view, assuming that his statements 
are true, that the executing Court was 
persuaded into coming tn a definite deci- 
sion that there was a subsisting mortgage 
and directing the propertv to be sold 
subject to that mortgage. That declaration 
having once been made is final, and an 
auction-purchaser can in no circumstances 
be allowed to challenge that finding because 
of his knowledge that the finding is incorrect 
and his hopes of obtaining a surreptitions 
profit by utilizing that knowledge. He 
may have a canse of action against Tukaram, 
but-he cannot be entitled to resist Mishrilal’s 
claim based on the mortgage. ; 

The appeal accordingly succeeds. The 
respondents Barik and Tukaram have 
apparently failed to redeem the mortgage as 
directed in the Courte below, A decree will 
be passed for the full claim with costs 
against all the Tespondents with interest 
at the rate given in the Court below, T fix 
the date of redemption at three months from 
the date of the delivery of this judgment, 
failing which the whole property will be 
foreclosed. 


D. Appeal allowed. 


tis _ OUDH CHIEF COURT 
First Oivil Appeals Nos. 82 and 83 of 1937 
5 a mbe 29, 1939 
- THOMAS, C. J.. AND RADHA KRISHNA. J. 
Tas DEPUTY COMMISSIONER. KHERI, 
- MANAGER, COURT oe WARDS, 
» MAHEWA ESTATE—PETITIONER— 
Si APPELLANT 


f versus 
Kr. KHUSHWAQT RAJ—OLAIMANT— 
P a APONDENT 
. Encum Estates Act (XXV of 1984), 
a. 14, cls. (4) te), (5), (6}—Cl. 6, clei ack 
distinction between a case where prior debt of date 
earlier than December 81, 1916, is renewed by 
i an ieren of original! debtor and case where 
y is undertake 
such legal representative. i eM 
Olause (6) of s, 14, U. P. Encumbered Estates Act, 
makes no distinction between a cage where the 
prior debt (principal plus interest), of a date earlier 
than December 31, 1916, is renewed by the succes 
sor-in-interest of the original debtor, and a case 
where thst liability is undertaken by a person. 
othar thon sich legal representative. 
mortgaged certain property to B for Ra, 20,000 
on. April 26, 1915. He then mortgaged the same 
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property together with other property to O for one 
lakh rupees on May 28, 1981, leaving out of the 
oonsideration ‘a mum of Ra. 20,000 for payment to A. 
O did not pav this amount. O then executed a 
mortgage on July 28, 1933, in favour of A for 
Rs. 30.000. The principal amount of Rs. 20,10 and 
interest thereon up to that date amounting to 
Re. 1.884-14-9 was set off towards the mortgage 
counideration and a sum of Rs. 8,11F-1-3 was receiv- 
ed in cash. The estate of O went under the manage- 
ment of Conrt of Wards and the manager applied 
under s. 4, U. P. Encumbered Estates Act. A 
claimed Ra, 63.958 on the basis of his mortgage : 

Held, that the principal amount for the purposea 
of s. 14 consisted of Rs. 20,000 originally advanced 
hy A on April 26, 1915, and Rs. &,115-1-8 fur- 
ther advanced in cash on July 28, 1923, both of 
which were still due atthe date of the application. 
Under s. 14 (4) (a) the claimant was not entitled 
to more than that amount as interest. Thus he 
would get only Re. 56,230-2-6 and no more, 


F. 0. As. against the order of the Special 
Tndge, First Grade, Kheri, dated May], 
1937. 


Mr. H. S. Gupta, for the Appellant. 
Mr. Ali Hasan for Mr, M. Wasim, for tha 
Respondent. 


| Judgment.—The facts giving rise to these 
appeals are that Messrs. L. D. W. Hearsey 
and G. E. O. WHearsey executed a morte 
gage deed on April 26,1915, for a princi- 
pal sum of Rs. 20,000, carrying interest of 
annas 10 per cent. per mensem in respect 
of three villages in favour of the. respon- 
dent (vide Ex, A-3 in appeal No. &3 of 
1937). The same two persons on May 26, 
1921, mortgaged 16 villages, including the 
three villages mortgaged under the mort- 
gage deed dated April 26, 1915, for a sum 
of Rs. 1,00,000, in favour of Rani Rajesh- 
wari Devi, the senior Rani of Thakur Jai 
Indra Babadnr Singh, the taluqdar of 
Mahewa, leaving. out of the consideration 
a sum of Rs. £0000 for payment to the 
respondent (vide Ex, A-4 in appeal No. 83 
of 1937), The amount of Ra. 20,000, made 
dehanid and due on the mortgage of 
April 26, 1915, was not paid .by Rani 
Rajeshwari Devi. 

The said Rani together with her hus- 
band. Thakur Jai Indra Bahadur Singh exe- 
cuted on July 28, 1923, a deed of mortgage 
for asum of Rs. 30,000 in favour of the 
respondent. The principal amount of 
Rs. 20,000, and interest thereon up to that 
date amounting to Rs. J,884-14-9, was set off 
towards the mortgage consideration and 
a sum of Rs. 8,115-1-3 was received in cash, 
(ide Ex. 1). The estates of Rani Rajesh- 
wari Devi and Thakur Jai Indra Bahadur 
Singh are now under the superintendence 
of the Court of Wards. 
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--The -Depnty Commissioner of Kheri, 


Manager of the Onourt of Wards, represent- 
ing the estates of Thakur Jai Indra Baha- 


dur Singb and Rani Rajeshwari Devi, made, 


two separate applications on behalf of each 
of them under s. 4 of tha U P. Encumbered 
Fstaten Act praying that the provisions of 


that Act be applied to them. Tha appli- 
catione were forwarded to the Special Jndge,. 


Firat Grade, Kheri, and necessarv notices 
under e. 9 of the Act were published in 
the Gazette. 

Thereupon the rarnondent to the two 
appeals, 
favour dated July 28. 1923, filed a written. 
statement of his claim mnders. 9 (1) of 
the U. P. Encumbered Estates Act in each 
case claiming a total amount of Rs. 63,958 
on the basis of the said mortgage. i 
. Thé claims in the two'cases were decided 
together, The debtors in their written 
statements contested the claim of tbe 
ground that the.princival amount for the 
purposes of s. 14 of the U. P. Encumbered 
Estates Act could not exceed Ra. 98,115-1-3. 
They further alleged that the claimant had 
agreed to accept Re. 56.230-2-6 in full 
satisfaction of his claim, and no more than 
that amount could be allowed to him. 
` The learned Special Judge decreed the 
claim - for Rs. 60,000, i. e. denble 
of Re. 30,000, the amount for which Ex. 1 
was executed with proportionate costs and 
interest at 3} per cent. per annum from 
the date of the application till the date of 
the payment. The learned Special -Judge 
incorporated in the decree a condition to 
the effect that the claim will be enforced 
either against Thakur Jai Indra Babadur 
Singh or against Rani Rajeshwari Devi 
or againat both, but in allto the extent 
ef the amount decreed only. > 

The debtors have filed the two appeals 
mentioned above one from the decree in 
one case and the other from the decrse 
in the other case. These appeals have been 
heard together. 

The points that have heen urged in these 
appeals are that the principal amount for 
the purposes of e. 14 of the U. P. Encum- 
' bered Estates Act should have been taken 
as Re. 28,115-1-3, i.e. Rs 20,000 actually 
advanced as principal by the deed dated 
July 26,1915, and Rs &115-1-3 represente 
ing the cash advanced at the time of the 
execution of Ex. 1, and that in the cir- 
cumstances of the case no costs should 
have been allowed to the claimant. k 

The learned Special Judge. has ireate 
‘the entire consideration of the mortgage 
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deed (Ex, 1) as principal money for the 
purposes of s. 14 of the U, P. Encums 
bered Estates .Act on the. ground that the 
applicants are not the representatives of the 
mortgagors of the deed dated April 26, 1915, 
executed by Messrs. L. D. W. Hearsey and 
G. E. O. Hearsey, and, therefore, as regards 
them the amount of principal is Rs. 30,000 
and not Rs. 20,000.. The second ground in 
support of his finding is that it could not 
be ssid that the mortgage deed in suit 
was in-the course of the original transace 
tion. ; 

Having regard to the provisions of s. 14 
(4) (a) of the U. P. Ensumbered Estates 
Act, we are of opinion that the principal, 
which was at the date -of the application 
still due tothe claimant, must ‘be the 
amount of Rs. 20,000 plus Rs. &115-1-3, 
which- was advanced on July 28, 1923, in 
cash. The ordinary meaning of the word 
“principal” is “the capital sun lent as 
distinguished from. ioterest”. It may be 
that the total liability, barring the cash 
advance, undertaken by the debtors when 
executing Ex. 1 on July 28, 1923, was 
fixed at Rs. 28,115-1-3 but this amount 
consisted of the capital amount by which 
the -claimant was out of pocket plus in- 
terest thereon from May 26, 1921, to 
July 28, 1923, By cl. (5) and (6) of ‘the 
section, a rule has been laid down by the 
U. P. Encumbered Estates Act for the 
purpose of ascertaining the principal 
under cl. (a) and they lay down that 
any amount of interest accruing or 
accumulating after December 31, 1916, 
cannot be treated as part of principal. Im 
the present case it is to be noted that if we 
add Rs. 1,884-14-9 to Rs, 20,000 and treat 
the total as principal as agreed in Ex. ly 
then we shall be transgressing the pro- 
visions of cl. (6) mentioned above, This 
clause abrogates all contracts between the 
interest accamuiating 
after December 31, 1916, is converted into 
principal, Further, it isto be noticed that 
cl. (6) makes no distinction between a 
case where the prior debt, (pripcipal plus 
interest), of a date earlier than Decem- 
ber 31; 1916, isrenewed by the successor- 
in-interest of the original debtor and a 
case where that liability is undertaken 
by a person other than ‘such legal repres 
sentative. We are of opinion that the 
question whether Thakur Jai Indra Baha» 
dur Singh and Rani Rajeshwari Devi were 
the successore-insinterest of Messrs. L. D. 
W. Hearsey and G, E. O. Hearsey or not 
ig entirely immaterial .to the question 
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under consideration, They are applicants 
under 8,4 of the Act and that is enough. 

The contention raised by the learned 
Counsel for the respondent that the state- 
ment of (?) settlement of accounts and the 
contract subsequent to December 31, 1916, 
contemplated by cl. (6). of s. 14 of the 
U. P. Enoumbered Estates Act must be 
betweén the parties to the original tran- 
saction, or their ‘legal representatives, 
seems to have no force in view of the clear 
language of the clause. 

The other ground upon which the learned 
Special Judge decided against the debtors 
is that the mortgage deed (Er. 1), was 
not executed in the course of the original 
transaction. In our opinion this argument 
is the same as the first argument but only 
in another form. 

In our opinion the principal amount for 
the purposes of s. 14 of the U, P. Encume 
bered Estutes Act consists of Rs, 50,000 
originally advanced by the respondent on 
April 26, 1915, and Re. 8,115-1-3 further 
advanced’ in cash on July 28, 1923, both 
of which were still due at the date of the 
application, Under s.° 14 (4) (a) of the 
U. F. Encumbered Estates Act the claimant 
was not entitled to more than that amount 
as interest. The claimant had claimed a 
sum of Rs. 63,958. He will be allowed 
Rs. 56,250-2-6 and nomore. 

As regards costs in the Oourt below, 
we are of opinion that the same prin- 
ciple should apply as applicable to a 
mortgage suit by a mortgagee. Under 
B. 14 (4) and (7) the learned Special 
Judge had complete discretion in the matter 
of allowing costs. He has allowed pro- 
portionate costs in his Court to the claims 
ant and we see no grounds either on the 
principle-or on the facts of the present 
case to interfere with that order. 

. The result is that the appeals are partly 

allowed, the decrees passed by the learned 
Special Judge are modified only to this 
extent that in place of Rs. 60,000, 
Rs. 56,230-2-6 will be substituted ‘in’ them. 
The rest of the decrees shall stand. ` 

As regards the costs of these ‘appeals, 
‘we .order that the appellants will get their 
costs in this Court, but the Pleader’s fee 
will be taxed only in cne appeal; i. e. 
Appeal No. 82 of 1937 and not in- the other 
appeal, A $ 
B Appeal partly allowed. 
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RANGOON HIGH COURT 
Special Second Appeal No. 80 of 1938 
January 13, 1939 
Mya Bu, J. 

MO MAUNG U—APPELLANT 
versus 
MA BLA ON—RESPONDENT 

Specific Relief Act (I of 1877), s. 41 — Minor 
transferor entering into transaction of transfer —- 
Alleged misrepresentation as to age—Transaction 
not influenced by mtsrepresentatton—Consideration, 
if should be ordered to be refunded. 

Where a minor by false representation as to his 
or her age induces another to enter into a trans- 
action, it ig just that the latter should be refunded 
the money that was paid to the minor as conei- 
deration. 85 Ind, Oas. 79 (3), relied on. [p. 785, col. 
2 


‘bat where the misrepresentation of his age by 
the minor transferor has no influence on the trans- 
action of the transfer and the parties would have 
still entered into the transaction, inspite of the mis- 
representation as to transferor’s age, the alleged 
misstatement as to the age cannot be regarded as 
jnducement to enter into the transaction nor does 
it support the theo1y that the transferor has mis- 
represented his age on the occasion, In sucha case 
it 18 not proper to exercise the discretion under 
8. 41, Specific Relief Act, in favour of a transferee 
from a minor upon the cancellation of the instru- 
ment of transfer on the ground of the transferor's 
minority at the.time of the transaction, unless the 
transaction has been the consequence of the false 
representation by the minor as to age, by ordering 
the refund of the money paid to the transferor as 
consideration. Mohor: Bibes v. Dharmodass Ghose 
(1) and 111 Ind, Cas. 175 (2), distinguished. 


Sp. 8. A. against the decree of the 
District Oourt, Maubin, in U. A. No.3 of 
1937, ` 


Dr. Ba Han, for the Appellant. 
Mr, U Zeya, for the Respondent. 


Judgment.—This appeal has arisen out 
of a sult instituted by-the respondent under 
8, 39, Specitic Relief Act, for cancellation of 
a deed of sale on the ground that it was 
void on account of-her minority at the time 
of the transaction. The appellant who cone 
tested the suit on various grounds, such as 
that the respondent was not a minor at the 
time of the transaction, also claimed that 
in the cancellation of the deed the respoie 
dent should be ordered to make a refund of 
the purchase money which he (the appel- 


lant) had paid for the land that was trans- 


ferred under the deed. This claim was mada 
under s. 41, Specitic Relief Act. Both the 
trial Oourt and the lower Appellate Court 
-decided all-the -points in dispute in favour 
-of the respondent, and held that as the rese 
pondent was a minor at the time of the 
transaction, the transaction was Void, and 
consequently directed the cancellation of 
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the deed of sale. With reference to the 
appellant's claim under s. 41, Specific 
Relief Act, the trial Gourt upon the evis 
dence came to the conclusion that there 
was active misrepresentation on the part 
of the respondent as to her age, which was 
alleged to be 19 years, and that thorefore 
the appellant was entitled to have tie 
amount which he paid as purchase money 
refunded to him by the respondent upon 
the cancellation of the deed of sule. The 
lower Appellate Court, however, came to 
the conclusion upon the evidence in the 
case that no active misrepresentation on 
the part.of the respondent as to her age 
was proved and that the appellant entered 
into the transaction with his eyes open to 
the {fact that the respondent was a minor, 
and therefore held that the appellant was 
not entitled to have the amount paid by 
him as purchase money refunded to him, 
Before the filing of this suit, the respondent 
had filed a suit to enforce an unregistered 
written agreement entered into at the time 
of the execution of the deed of sale under 
which the appellant promised to recover 
the property mentioned in the deed on the 
respondent paying him the purchase money 
with an additional sum. The appellant 
contested that suit which failed on the 
ground ‘that the agreement relied upon by 
the respondent not being a registered one 
was invalid, Both parties to the suit led 
evidence upon various issues of fact which 
were framed in that proceeding. Therefore, 
in the present litigation the parties agreed 
in the trial Court that the evidence taken 
in the previous suit should be treated as 
evidence in the present case. In addition 
to such evidence the parties were given the 
liberty to adduce such further evidence that 
they desired to adduce in this case. 
fore the evidence relied on by the parties in 
this case has been mainly evidence which 
was not recorded by the learned Judge who 
tried this case, 

In addition to the interested parties to 
this litigation, namely the appellant, the 
respondent and a cousin of the respondent 
named Maung Ba Maung, there are three 
witnesses who were examined with reference 
to the allegation of active misrepresentas 
tion on the part of the respondent. The 
evidence in the affirmative comes forth from 
the witnesses Po Sa and Maung Kun called 
by the appellant, while the evidence of 
Maung Nyo called by the respondent sup- 
porta.the_ denial of the respondent that 
there was any misrepresentation on her 
‘art as toher age. These three witnesses 
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were admittedly present at the time of the 
drawing up of the deed in question. Pò Sa 
being the writer and Maung Kun, who is 
related both tothe appellant and the res- 
pondent who are also related as cousins, 
and Maung Nyo being attesting witnesses 
to the deed. The evidence of Po Sa and 
Maung Kun supports the appellant's alle- 
gation to the effect that when Po Sa was 
about to write the deed, Po Sa questioned 
the respondent as to her age and that the 
Tespondent’s answer was that she was 19 
years old. Theevidence of Maung Nyo ‘is 
to the effect that he never heard anybody 
questioning the respondent as to her age, 
nor did he hear any statement made by the 
respondent upon this point It is un: 
doubtedly & weak point in the case for the 


appellant that there was no circumstance 


which would show that there’ was any need 
for Po Sa to put the alleged question. But 
Po Sa says that he questioned the respon- 
dent as to her age because respondent was 
dwarfish, and it is perfectly clear that the 
question was not put by him on account of 
the realization on his part that a contract 
entered into by a minor was invalid in law. 
Taus the question that he put was not put 
in connection with the transaction of which 
he was about to draw the deed, but merely 
to satisfy his personal curiosity. Be that as 
it may, it must be conceded that this weak 
point in the appellant’s case is not suffi- 
cient, in my opinion, to justify interference 
by the lower Appellate Oourt with the tind- 
ing of the trial Gourt though the trial Oourt 
did not in this case have the ordinary 
advantage over the Appellate Court of have 
ing the evidence of witnesses recorded bes 
fore it. 

But that is not the end of the matter, 
because in the circumstances of the case it 
appears to me that the parties would have 
entered into the transaction even if this 
alleged statement was not made, and I am 
unable to attribute the entry of the parties 
into the transaction to this statement at 
all. The writer of the deed, Po Sa, wasa 
petition-writer, but he confesses that. he 
did not know what the legal effect of the 
deed signed by a minor would be, There- 
fore so far as the question of minority was 
concerned, it wasa matter of indifference 
to him. The transaction was brought about 
by Maung Ba Maung, respondent's cousin, 
in whose care the respondent was living 
at the time. He was'a fishery lessee who 
needed money to pay the arrears of revenue 
due for the anand therefore he approached 
the appellant to let him have the money 
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upon the respondent entering into this 
transaction. It was only after he had made 
all the arrangements that the respondent 
was taken to the place where the deed was 
to be drawn up to give the transaction its 
, finality. The appellant was also related to 
the respondent as a cousin and they all 
lived in the same village until about eight 
years before the suit when the appellant 
left this village and took up his residence 
elsewhere which, however, does not appear 
to be so distant as to render improbable 
their meeting with each other on some 
occasions during the period. The arrange- 
ments had brought the matter tothe stage 
‘when the final deed was to be drawn up, 
and up to that time it is reasonably clear 
that the appellant never had in his mind the 
question of minority or majority of the per- 
son who was going to execute the deed of 
sale in his favour. Therefore, upon the facts 
of the case in my opinion it is safe to hold 
‘that it wae not the alleged declaration of 
her age to be 19 that had any influence on 
the transaction at all, und that this trans- 
action would have been entered into whe- 
ther that statement was made or not. 


The question is whether in these circum- 
_8tances the Court should exercise the dıs- 
cretionary power under s. 41; that is 
whether the Ovurt will require the respon- 
dent to make any compensation to the 
appellant, and it resolves itself into whether 
justice requires the making of such an 
order. In Mohori Btbee v, Dharmodass 
Ghose (1), it was held that a false repree 
sentation made to a person who knows 
it to be false 18 not such fraud as to 
take away the privilege of infancy. In 
that case the Uourts found that the agent 


of the mortgagee had not acted upon nor. 


was misled by, the statement by the morte 
gagor as to his age but had been fully 
aware at the time the mortgage was execu- 
ted of the “minority of the mortgagor. In 
‘those circumstances their Lordships up» 
heid the View of the Oourts in India that 
under the circumstances of the case justice 
did not require them to order the return 
by the respondent of money advanced to 
him with full knowledge of his infancy, In 
‘Khan Gul v. Lakha Singh (2), a Full Bench 
of the Lahore High Gourt held, Harrison, J, 
dissenting, that a minor who nad entered 
into a contract by means of a false repre- 
sentation as to his age, though not liable 


441 ( 
(2) 9 U 701; ILL Ind, Oas, 175; A I R1928 Lah- 
609; W PLR EN Ee Si 


” Mb Matyo Ù v. MA eta ON RANG.) 


his age, 


M 30 TA 114; 30 O 539;8 Sar. 374; 70 W.N- 


435 


under the contract may, in equity, be re- 
quired to return the benefit he had receiv- 
ed by making a false representation as to 
There the facts of the case 
showed that the minor had falsely repre- 
sented himself to be a major and induced 
a person to enter into a contract with him. 
Ido not think that the alleged statement 
made by the respondent to Maung Po Sa 
can be regarded as an inducement by the 
respondent to the appellant to enter into 
the transaction, because, as I have pointed 
out upon the facts and circumstances of 
the case, the appellant would have taken 
the sale from the respondent even if she 
never made that statement to Po Sa. In 
Muhammad Said v. Bishambhar Nath (3), at 
p. 649 Sir Grimwosd Mears, O. J, and 
Piggott, J. of the Allahabad High Court 
pointed out that in each case the test 
must be the condust of the parties, and 
observed in the course of the judgment : 

“Purchasers or money-lenders who deal with 
persons who are hovering upon majority, and the 
ascertainment of whose age is impossible, must not 
complain if their cupidity leads them at times 
into litigation and loss.” 


My view as to the priaciple laid down 
by this case is where a minor by false 
representation as to his or her age induces 
another to enter into a transaction it is 
just that the latter should be refunded the 
money that was paid to the minor as con- 
sideration, In my opinion it is not proper 
to exercise the discretion under s. 41, Spee 


„oific Relief Act, in favour of a transferee 


from a minor upon the cancellation of the 
instrument of transfer on the ground of the 
transferor’s minority at the time of the 
transaction, unless the trausaction has been 
the consequence of the false representation 
by the minor as-to age. Before I conclude 
I must mention that in 1932 “when Maung 
Ba Maung was required by the Revenue 


.Officer to furnish security for the fishery 


license fees the respondent, who was then 
only 13 years of age, offered herself as his 
surety by a petition in which she stated 
her age to be 16. It is surprising to find 
that the Revenue Officer concerned accept- 
ed her suretyship and the lease was issued 
to Maung Ba Maung, Judging by that con- 
duct'it seems that the respondent was a 
person who would be willing to make a 
misstatement of her sge at the back and 
call of Maung Ba Maung, but it cannot be 
said that she put herself forward as a 
major, and the circumstance does not by 
itself sapport the theory of her having 
(3) 45 A 644 at p, 649; 85 Ind, Cas, 79; AIR 
1924 AU, 156; BI A LJ 586, ` < ; 


936 


actively misrepresented her age on the 
occasion cf tLe transfer in question. In 
all the circumstances of the case, I see no 
sufficient reason for interfering with the 
judgment of the lower Appellate Oourt on 


this point, The appeal fails and it is diee 
missed with costs. 
D. Appeal dismissed. 


——_——_— 


OUDH CHIEF COURT 
Appeal No. 15 of 1937 
October 9, 1939 
HamMILTUN AND RADHA KRISHNA, JJ, 
Pandit JAL MANGAL TEWARI AND OTHERS 
— PLAINTIPFS— APPRLLANTS 
versus 
BINDES3HURI SINGH AND OTHARB 
— DEFEN DANTS— RABPONDEN TS 
Limitation Act 1X of 1903), Sch. I, Art. 142— 
. Question of applicability of particular article— 
Duty ‘of Court—Applicability of Art. 142— Whether 
‘applies to suta on proprietary title. 
order to determine the particular Article ‘ap- 
plicable toa suit, it 18 the duty of the Oourt to 
consider the facts and circumstances admitted and 
proved in the case. Where there is no allegation of 
, dispossession inthe plaint but the facts show that 
the defendants entered or must have entered on the 
land “while ıb was in the possession of the plaintiff, 
the Article applicable would be Art, 112. Lt would 
-be absurd to hold that a plazutiff can at his sweet 
will avoid the operation of Art. laž by framing his 
suit in sucha manner as if there was no dispoases- 
Bion, [p. 737, col. 1.) 
Articie 143, Lim. Act, is very general in its scope 
` and application, There is no reason to confine. the 
word “ plaintiff” in this Article to plaintiffs bring- 
ing their suits on possessory title only. The 
‘Article will apply to all cases of alleged or proved 
dispossession whether the plaintift’s suit 13 based 
‘On his propiietary or his possessory title, There is 
nothing in the Article itself, tomake it applicable 
to suits on- possessory title only. 147° Ind. Vas, 805 
‘Ve and 163° ind. Oas. 309 (2), held no good law, 
52 Ind, Oas. 1 (4), relied on. [p. 737, col, 2.) si 
[Oase-law-referred to.] 
A. against an order of Mr. Justice Zia-ul 
Hasan, dated March 1, 1937. 
Mr. Murlt Manohar Lal, for the Appel- 
lante. f 
Mr, R. B. Lal, for Appellant No. 1, : 
Mr. Mohammad Ayub, for Respondents 
Nos. |, 2 and 3. 


- Judgment.—This is a plaintiffs’ appeal 
“under s. l2 (2) of the Oudh Courts Act. 
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plots Nos. 582/1 and 583/2 for the. last 
ten years. The defendants- respondents 
alleged that they had been in adverse pos- 
session of the said plots for the last 25 years 
or 30 years. In para. Sof the written state- 
ment, they pleaded that in 1910 there were 
proceedings under s. 145 of: the Oriminal 
P.O. between the parties in which -their 
possession was upheld and no suit having 
been filed within time by the plaintiffs, 
their suit now was time-barred. : 

‘The trial Court ‘framed the following 
issues:— A 

(1) Are the plaintiffs owners of the plots 
in suit? he 

(2) Whether defendants have perfected 
their title by adverse possession ?, | |, 

(3) Is the suit barred by limitation, as 
alleged in para. 8 of the written-statement ? 

(4) To what relief, if any, are plaintiffs 
entitled ? 

On issue No. 1 it held that the plaintiffs 
were the proprietors of the land in buit. 
Issue No. 2 was decided in the negative and 
on Issue No.3 it was held that the plea 
that thesuit was barred by Art. 47 of the 
In. Lim, Act had no force. The learned 
Munsif did not consider Art. 142 of the 
Lim. Act obviously for the reason as 


“indicated above that it was not raised ‘in 


‘the written statement, 


In the result, the 
suit was decreed. eet 

In appeal the learned Subordinate Judge 
(now Uivil Judge) of Gonda held that’ on 


-the allegations in the plaint the suit’ was 


governed by Art. 142 of the Lim, Act, 
He framed a fresh’ issue as follows “and 
remanded the case for a fresh decisio 
of the point of limitation :— iy 

“Have the plaintiffs been in posses 
sion of the plots in a suit within’ umita 
tion?” * ` : ae 

An appeal against the said order 0) 
remand was dismissed by a Single Judge 
of this Court from whom ihe appellants ob: 


-tained leave to appeal toa Benchof thie 
“Court under 8.12 (2) of the Qudh Courts 
“Ad ‘and the present- appeal is the appea 


4 


The plaintffs-appellants brought a suit for - 


possession of three plots in dispute on the 
allegation that they werelhe proprietors 
` of the plots in suit with which tne defend- 
ants had no concern and that the defend- 
- ants were in illegal possession of plot 
- No, 582/2 for the last eight years and of 


tiled in pursuance of that leave. LS 
We-have heard the learned Counsel for 
the parties at length. On behalf of the 
appellants the following’ points ‘have beep 
argued :— : oan oe gt 
(1): That the Article of the Lim. Ao 
applicable to a suit must be discovereo 
on the allegations in the plaint.’ It ‘is 
not-open to a Court to hold ap enquiry 
on that pomt by going into evidence. . 
(2) That the present suit is & suit fo 


` possession on title along ‘and is'aot’ basec 


’ 
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upon dispossession by the defendants and is 
governed by Art. 144 and not by Art,-142 
of the. Lim. Act. - P 

On the first point we are of opinion, 
that thé suit is clearly based upon an 
allegation:- cf, dispossession of the plaintiffs 
by the défendants. The allegation in para. 2 
of the plaint that the defendants are in 
illegal possession of s:mə property in suit 
for the last eight years and of the rest fcr 
the last ten years an.ounts clearly ‘io an 
allegation that the plaintiffs were dispos- 
-Bessed of the plots in dispute eight or ten 
years ago. The language of para. 2is not 
‘capable of bearing any other interpretas 
tion. In fact one of the plaintiffs who was 
examined as P, W. No. 4 stated that he had 
-been formerly iu possession of the plots 
jn dispute and-the defendanis had taken 
possession about 9 years ago. This is the 
view taken by the learned Single Judge 
of this Court who heard the second appeal 
and we find ourselves in -full agreement 
with him. . Itis thua clear that the only 
Article applicable is Art, 142. 

Even assuming that there was no allega- 
tion of. dispcasession involved in. para. 2 
of the plaint, we are of opinion, that the cone 
tention ofthe learned Counsel for the appel- 
lants thatsthe Gourt in discovering ihe 
Article of the Lim.- Act applicable ‘tothe 
suit is tied to the-statements in the plaint, 
is incorrect. In our opinion, in order to 
détermine.the particular Article applicable 
to a suit, it is the duly of the Oourt to con- 
sider the facts and circumstances admitted 
and proved in the case. Where there is no 
allegation of dispossession in the -plaint but 
the facts-show that the defendants entered 
or: must ‘have entered onthe land while it 
‘was in the possession of thé plaintiffs, -the 
Article applicable would.be Art 142. .It 
would be absurd:to hold that a plaintif 
can, at bis sweet will, avoid the operation of 
Art. 142, by’ framing, his duit in euch a 
manner as if there was.no dispossession, 
‘We are - aware that in some cases observa- 
tins Kave- been ‘made to-the effect that 
Art. 142, ‘cannot, apply to ‘cagés in which 
the plaintiff has not alleged in the. plaint 
his possession and dispossession and that 
‘Art. 144, would’apply to such a suit. But 
we.are of opmidn, ‘that sibhae view js not 
Gotrect on principle. It involves the shutting 
out of a defence. by.the defendant-to tne 
éffect that on trae‘ facts the suit is ‘governed 
by Art. 144. |, pak TEN 

; The, defendant,.to,a-sait for . possession 
«annot:on:.any . principle: be precluded. from 
showing that on the true facts of a case the 
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Article applicable to thesuit is Art. 112. 
Further, the interpretation of law urged 
by the learned Counsel for the appellants 
is against the plain language of Art. 142 
of the Lim. Act, Article 14: applies to 
suits for possession when the plaintiff while 
in p ssession of the properly has been dis- 
possessed or has discontinued the posses- 
gion, i. e. when on the facts proved in a par- 
ticular case the plaintiff while in posses* 
sion has been dispossessed or has discone 
tinued the p>ssession. To accept the argu- 
ment of the learned Counsel forthe appel- 
lants that Art. 142 would apply where 
on the face of the plaint there is an alle- 
gation of dispossession would be reading 
certain extra words into the section which 
do not find a place therein. 

On the second point it was argued thatas 
the present suit was for recovery of posses- 
sion on-the basis of title, Art. 142 of the 
Lim. Act was inapplicable inasmuch that 
Article-applied to suits on possessory title 
only. Article 142is applicable on its t-rms 
and language to all suits for possession of 
immovable.property where the plaintiff 
wh,le in possession of the property has 
been dispossessed or has discontinued his 
possession. Article 144 is a residuary 
Artiole and is applicable to suits for pos- 
session not otherwise specially -provided 
fur in the Act. - If Art, 142 is applicable to 
a case, than-it: ia obvious that Art. 144, 
would be inapplicable, Article 142, is very 
general in its scope and application. There 
18 no reason to confine the word “plaintiff” 
in this Article to plaintiffs bringing their 
suits on possessory title only. In our opie 
nion, Art. 142, will apply to all cases of 
alleged or proved dispossession waether 
the plaintiff's suit is based on his pro- 
prietary Or his possessory title. There is 
nothing inthe Article itself, as we have 
observed above, to make it applicable to 
suits on possessory title only. Tae learned 
Counsel for the appellants has placed great 


réliance upon two decisions of thig 
Court, Mohammad Mahmud v. Mohammad 
Afaq, A. L R. 1934 Oadh 2i=il 


> W. N,-104 (1) and Sheo Moorat va 
Chhangoo, 1937 O. W. N. 085 (2). The latter 
case followed the former, The former case 
was decided by a Bench consisting of tha 
late Mr. Justice Raza and the late Mr. 
Justice Smith. [tis difficult to gatner all 
the factsof this case except tnat the sut 


(d) AIB 1934 Oadh 21; 147 Ind. Oas. 805; 11 O W 
N 104; 2034 O L R 187;-0 RO 39913). 

(2) 1934 O W N 585; 168 Ind, Oas, 809; 19370 L 
R 250; 9 R O 462; A I R 1937 Qudh 328, 
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was for possession ola house in a town. 
It is enough to say.about this case that the 
Jearned Judges based their judgment upon 
a decision of the Allahabad High Court 
rep rted in Kanhaiya Lal y. Ginwar, L L. 
R. 51 Allshabad, 1042 13), which case has 
since been held as not laying down the 
correct law in the latest Full Bench case 
of that Court in Bindhyachal Chand FV. 
Gharib Chand, J. L. R. 57 Allahabad, 278 
(4). We are in full agreement with the 
view of law contained in ‘the Fall Bench 
case of the Allahabad High Court if we 
may say so respectfully. The second case 
of this Oourt reported in Sheo Moorat v. 
Chhangoo, 1937 O. W. N.585 12), isa Single 
Judge decision of this Court and followed 
Mohammad Mahmud v. Muhammad Afaq, 
11 ©. W. N. 104 (1. In our opinion, the two 
decisions mentioned above do not lay down 
correct Jaw, . The learned Counsel for the 
appellants also relied upon the following 
Gases :— |. va 
Wadero Warsidino Allahdino v. Bhat 
Pursumal Bhai Parumal, A. L. R. 1937 
Sind, 226 (5), Naru Shidu Gaikwad v. 
Krishna Shidu Gaikwad, A. I. R. 1938 Bom- 
bay, 210 (6), Abdul Latif v. Nawab Khajeh 
Habibullah, A. I R., 1939 Oal, 354 (7) and 
Mehtab Singh v. Dayal Singh, A. I, R. 1939 
Lahore 172 (8). . aac 

"The Sind decision in. Wadero Warsidino 
Allahdino v. Bhat Pursumal Bhai Parumal, 
A, I. R. 1937, Sind, 226 (5), is. based upon the 
decision In Mohammad Mahmud v. Muham- 
mad Ajag, 11 O. W. N. 1104 (1), about 
which we have already said thatit does 
not lay down correct law. ‘This case, 
therefore, need not detain us any further. 

The cases reported in Naru Shidu 
Gaikwad v. Krishna Shidu Gaikwad, A.I. R. 
1938 Bombay 210 (0) and Mehtab Singh v. 
Dayal Singh, A. I. R. 1939 Lahore, 172 (8), 
are Single Judge decisions and are not 
helpful on the particular point arising in 
this case. 


Abdul Latif v. Nawab Khajeh Habibullah, 
A. I. R. 1939 Oal. 354 (7), was a suit in rese 
pect of lands subject to alluvion and dilu- 


> 51 A 1042, 119 Ind, Cas. 6; AIR 1929 AIL 
753; Ind, Rul, (1929) All, 966; (1929) AL J 1103, 

2 57 A 978; 159 Ind. Oas, 1; (19034) A LJ 973; A 
IR 1934 All. 993; 18 R D 541; 7 RA 802 (F B} 

(5) A 1 R1937 Sind 226, 170 Ind. Oas. 621; 30 8 
LR 472; 10R 8 66 

6) A I R 1938 Bom, 210; 175 Ind, Oas. 93; 40 Bom 
L R 166;10 R B 519. 

(7) A I R 1939 Osl. 354; 185 Ind. Oas. 714; 69 O L 


28, 
(8) A IR 1939 Lah. 173; 183 Ind. Cas, 140; 12 R L 
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vion. The land had begun to rise above 
water from ten or twelve years before the 
suit and had become fit for cultivation: - 
seven or eight years before the suit. The 
land had never,þeen in the physical pos- 
session of the plaintiffs themselves or of 
person who held under them at any time 
after the land had reformed. Having regard 


: to the nature of the land in that case, it was 


held that there could be no question of any. 
Possession or discontinuance of possession 
in the case aud the suit would be governed 
by Art. 141. This case is clearly distin- 
guishable from the facts of the present 
case. ‘ a 
In the result,.we find ourselves in com- 
plete agreement with the view of law taken" 
by the Single Judge of this Court, who. 
heard the second appeal. The appeal, 
therefore, fails and is dismissed with ccats. - 


B. | Appeal dismissed. ~ ` 


pos a 


PATNA HIGH COURT a 
Oriminal Reference No.31 of 1939 > : 
October 11, 1939 ea oe! 
Hageins, O. J. AND MANOHAR LALL, J.’ |. 
Cart. M. O. ANGELO—PariTionse . *, 
versus TOS. 
KANDAN MANJHI AND ANOTugR— ' 


$ © OPPOSITR.PARTY Wi 2. be, 
Chota Nagpur Tenancy Act (a of 1908), ss.. 63. as 
amended by (Act II of 1938), 258—Offence under s. 63- 
—Only committed when lanalord or his agent makes 
demands from tenants in excess of réent—Manager, 
Court of Wards, making such demands—Offence is 
committed—O ffence to be tnvestigated and tried accord- 
ing to provisions of Orimtnal Procedure Oode—Ap- 
pointment of such manager wuh previous sanction of: 
Government—Sanction for his prosecution under 
8. 197, Oriminal Procedure Oode (Act V of 1898), if: 
necessary—Ss.- 63 and 258, whether deprive Criminal 
Courts of their jurisdiction to try offence—Court 
of Wards Act` (IX of 1879), s.70—ules made under, 
r. 115—If ultra vires, . Shah à tee! 
An offence under s. 63, Ohota Nag. Ten, Act -is 
only committed if the landlord or his agent levied. 
or makes certain demands over and above- the’ 
rent legally due from the tenants. There is no 
offence if anybody other than the landlord ori 
an agent of the landlord demands commodities 
from persons who are not his tenants. Where 
the Manager of the Uourt of Wards demands cer- 
tain commodities or animals or birds from’ the 
tenants of the estate which he is not entitled to 
eee he commits an offence under sg, 68. (p. 740, 
col. 1 TR a 
Section 63 (1) (a) of the Ohota Nag. Ten. Act 
creates an offence but does not deal with the method 
in Which investigation is to be made'and the trial 
to be held; therefore by reason of a, 5 (2) of the 
Oriminal P. O., it must be investigated into and 
tried according to the provisions of the Oode. {p 
141, col, 2.) x 
There 18 nothing in s. 63 which - deprives the 
ordinary Oriminal Courts of jurisdiction to try all 
offences under that section, Section 368 does sob 
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‘eprive a-Oriminal Court of its jurisdiction to try 
criminal offence. [sbtd.] 

Under: s,'59-A, Court of Wards Act, a Manager 
of -Court of Warde is a publio servant, and where 
ccording to the rules made by the Court of Wards 
ander s, 70 vi that Act such a person getting certain 

lary cannot ‘be appointed without the previous 
anction.oftbe Govt., it follows that he cannot also be 
Kismissed without the sanction of the Govt, When 
uch a manager therefore commits an offence under 
. 68, Ohota Nag. Ten. Act while acting in his 
‘apacity as a manager of the éstate, a sanction of 
“ae Govt. under s. 197, Criminal P. O., is necessary 
or his ‘prosecution. 181 Ind. Oae. 317 (1), referred 


Je 
‘Rule 115 of the rules made by Courtof Wards 
inder s, 70 of the Court of Wards Act, does not 
ke ‘away the power expressly given tothe Court 
ay 6, 20 toappoint and remove managers but it 
nly modules the previous sanction of Govt. Bec- 
jons 69 and 70 of the Act empower the making of 
uch a rale and it is not therefore ultra ures. (p. 
41,601. 1.J : ' 

Or. Ref. made by the Deputy Oommis- 


ioner of Hazaribagh, in his. letter 
No. 127£0-G, dated August 14, 1939, 
Mr. B. P. Sinha, in support of. the 


“eference, 


Mr. Basanta Chandra Ghosh, against the 
~eference, , 


Harries, C. J.—This is a reference made 
y the learned Deputy Commissioner of 
Mazaribagh recommending that certain 
Timinal’ proceedings against one Oapt. 
«ngelo-which were commenced without the 
Tevious sanction of the Provincial ‘Govt. 
‘6 quashed. i cal 

On February 3, 1939, one Kandan Manjhi 
led a ‘petition -before the Sub-Divisional 
)fficer of Giridih alleging that on the pre- 
‘ious Friday; namely, January 27, 1939, 
ae Manager of the Oourt of Wards of the 
Ranwan Estate had demanded various 
ommodities from the tenants who resided 
1 the village of Obattarmar. Amongst 
“aese commodities were rice, dal, milk, ghee 
~ doil and two fowls and one goat were 
lso demanded. It was alleged that these 
ommodities, fowls and goat were taken to 
Mo Manager. The petitioner alleged that 
ther goats had been received by the 
‘anager and that hehad been diracted to 
ake them to Ganwan, the headquarters of 
Khe estate. The petitioner stated that he 
-3t out with two goats to Ganwan accom» 
anied by a peon., On the way, it is said 
“hat he met some Congress people including 
lawyer who induced him to file a come 
-laint before the Second Officer who was 
«t Satgawan. The Second Officer directed 
-im to file a complaint before the Sub- 
ivisional Officer at Giridih and this was 
one.i# The; Sub-Divisional Officer ordered 
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a Magistrate to make an inquiry, and the 
learned Magistrate found that presents: of 
emall value had been given by certain 
persons such as are usually given to. the 
landlord or his employees whenever ‘the 
visited thè ‘village. The Sub-Divisiohal 
Officer then called upon the Manager and 
the peons to show cause why action unde 
s. 63 of the Ohota Nag. Ten. Act 
should not be taken against them. Oause 
was shown, and it was urged on behalf of 
Oapt: Angelo that he was a public servant 
and, therefore, no cognizance of the'offénce 
alleged to have been committed by him 
could ‘be taken’ without the prévibus 
sanction of the Provincial Govt. The 
learned Sub-Divisional Officer, after hearing 
argument on this point, came to the “son- 
clusion that Capt. Angelo was a public 
servant ; but he further held that the ‘acts 
could not be said to have been done” by 
Capt. Angelo in discharge of his official 
duties. In the resalt he held. that’ ‘the 
sanction -of the Provincial Govt. for ‘the 
prosecution of Capt. Angelo was not heces 
sary and directed the proceedings to’ core 
tinue. A petition was then filed on behalf of 
Qapt. Angelo before the learned Deputy 
Commissioner who came to the conclusion 
that the sanction of the Provincial Govt. 
was necessary for the prosecution of Oapt. 
Angelo, and accordingly he referred ‘the 
matter to this Court with the recommende 
ation thatthe, proceedings pending against 


Oapt. Angelo should be quashed. 


The allegation made by the petitioner 
against Oapt. Angelo was that he had 
demanded from the tenants certain gifts 
which he was not entitled to demand and 
that he had committed. an offence under 
s. 63 of the Ohota Nag. Ten. Act as 
amended by the Ohota Nag. Ten. (Amende 
ment) Act, 1938, (Act IE of 1938), 7 

The amended s. 63 cf the Ohota Nag. 
Ten, Act reads as follows : SA 

* (1) (a) Ifa landlord or his agent levies, except 
under any special enactment for the time being in 
force, from a tenant of such landlord, any sum of 
money or anything in excess of the rent lawfully 
payable by sach tenant for his tenancy and the 
interest payable on.an arrear of such rent; or 
enforces compliance by any tenant with any preadial 
condition to which he is not lawfully entitled, such 
landlord or agent, as the case may be, shall be 
punishable with simple imprisonment for 8 term, 
which may extend to six months, or with fine which 
may extend to five hundred rupees, or with both. 

“(b) An offence under cl (a) shall be bailable and 
shall be compoundable with the leave of the Court... 
..(3) Min any suit, application or proceeding 
under this Act or any other law, the Oourt or pre- 
siding officer (not being the Deputy Oommissioner) 
has grounds for believing that any landlord or his 


40 h 
agent -ia guilty of an offence under cl. (a) of sub- 


B (1), such Court or Officer shall inform’ the Deputy 
Commissioner." l i 


. Ths ‘section makes it an ofence for a 
‘landlord or his agent tolevy, except under 
‘any special enactment for the time being 
'in f rce, from a tenant of such landlord, 
any sum of money or anything in excegs 
‘of ‘the rent lawfully payable by such tenant 
for his’ tenancy.. The allegation against 
“Oupt. Angelo is that he, as Manager of-the 
Oourt of Wards which was in charge of the 
‘Génwan Estate, had demanded from the 
‘tenants something over and above the rent 
‘which was lawfully payable by them. He 
had démanded certain commodities and 
‘animals which it was usual in the past for 
landlords and their agents to demand from 
tenants when they were in their vicinity. 
‘There appears little doubt that demands 
-for such commodities or birds or animals 
‘might ‘well be an offence within this 
| section. However, it must be remembered 
‘that ‘an offence is only committed if. the 
landlord or his agent levies or makes such 
‘demands, There is no offence if anybody 
‘other than the landlord or an agent of the 
‘landlord demands commodities of this kind 
from persons who are not his tenants. 
“The learned Deputy Oommissioner was 
“of opinion that Oapt. Angelo was a public 
Servant and therefore, that no Court could 
take cognizance of this offence except with 
‘thé previous sanction of the „Provincial 
Govt, It is c:mmon giound that the sanction 
of the Prcvinciél Govt. was not obtained for 
‘instituting these proceedings against Capt. 
Angelo. Section 197 of the Oriminal P., O. 
‘deals with the prosecution of publicservants 
and is in these te1ms : 

(1) When any person who is a Judge within the 
meaning of s. ly of thé I. P. O.,or when any Magis- 
trate, or when any public servant who is not remov- 
able from his office gave by or with the sanction of 
a: Local Govt, or some higher authority, is accused 
of any offence alleged to have been committed by him 
‘while acting or purporting to act. in the discharge 
“et Srey duty, no aaa nase tak; cognizance 
BU 0. ce i 
` zi n e wit previous sanctioù of 


-; Beforė the learned Deputy Commissioner 
‘it-was conceded that Oapt. Angelo was a 
papuo servant ; but before us it has been 
Strentously argued that he is not a public 
: Bervant. Oapt. Angelo 18 the Manager of tke 
Court-of Wards wrich has assumed suprin- 
‘téndencé of the Qanwan Estate. His 
monthly salary is Rs. 350, and there can 
be -no doubt that: Oapt. Angelo must be 
deemed-to 'be'a public servant for the‘ pur- 
“poses'‘df the I:'P. O “Section 59-A 6F the 
Oourt of Wards Act (Act IX of 1879) ex- 
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pressly provides that évery person employe 
by the Oourt of Wards under the Act, shal 
for the purposes of the I, P. O., be deeme 
to be a public servant. If the prosecutio 
here wasa prosecution for an offence unde 
the I. P.O., it could not be argued thi 
Cap:. Angelo was not a public gervan 
However, it is said that the prosecutio 
here is for an offence created by the Chol 
Nag. Ten. Act and not by the I. P.O an 
therefore, s.5%A of the Court of War 
Act has no application. . A 

Section 4, Bub-e. (2) of the Oriminal P.Ç 


‘provides that all words and expressio 


used in thè Uriminal P, O. and défined 


F. 
] 
HT 


P. O., shall be deemed to have the meal 


-ings respectively attributed to them by, tk 


L P.O, The term “public servant” is n 
defined in the Oriminal P.C., and, ther 
fore, must be deemed to have the sam 
meaning as given in the definition of th 
term in the I.P. O. If, for the - purpode 
of the L P. O., 8. 59-A of the Oourt of Warc 
Act makes a servant of the Oourt of War 
a public servant,;‘it- would appear to follc 
that he must also be a publicservant with 


‘the meaning of the térm as used in tl 


Criminal P.O, However, it is not nedessa) 
to decide this question because. in any vie 
it is\clear on the facla of the presént Gd 
that Odpt. Angelo is a public servant. “A 
I have stated his monthly sulary is Ra, 35 


‘Bection 70 of the Oourt of Waids A 
“authorizes the Court of Wards to mal 


rules consistent with the Act, and T, |) 
which was made under s. «0 deals ‘wi 
appointments to poste on duly sanctioné 
establishments, and this rule makes 
clear that all appointments to posts cari 
ing a monthly remuneration of over Rs.'2! 
including commission are to be made q 
the Court with the previous sanction’; 
Govt. lt has been said that Capt, Ange 
was appointed before this rale came in 
force; “but there is nothing to show th 
` Under this rule, 
manager whose salary is Rs. 350, could “on 
be appointed by the'Court with the previo 
sanction of Govt. If he could oniy" 
appointed with the previous sanction - 
Govt., it necessarily follows that he cann 
be dismissed without the sanction ~: 
approval of Uovt. lt would be an absu; 
position 1f sanction of the Govt. was neci 
sary for an appointment by the Oourt whi 
the latter could terminate at once witho 
any, reference to Govt. ‘An (officer in t. 


“position of Capi. “Angèlo can only, ma 


view, be appomted with the previo 
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action of the Govt. and Gan only. be 
amiesed with the sanction or approval 
“the Govt. A Manager of a Court of 
ards undoubtedly performs public duties, 
3 is résponsible for the management and 
pervision of the estate, and one of the 
ain purp-ses of'taking over estate is to 
gure that .all Govt: dues are paid. He 
cupies a public position, and as 
“cannot be appointed or ‘dismissed 
thout the sanction of the Govt. he is, 
my view, a public servant. As I havé 
ated earlier, this has always been con- 
ded by the petitioner in the Oourts 
low. It is Sena argued that r, 115 
‘ultra vires ass. 20,Oourt of Wards Act 
‘preesly gives the Court power to appoint 
xd remove managers, ‘The rule does 
ut.take away such power and only requires 
e previous sanction of Govt. In my 
dgment ss. 69 and 70 of the Act empower 
e making of such a rule and it is not 
ira vires. 
If he isa public servant, can a proses 
tion under the amended s. 63.of the 
iota Nag. Ten. Act -be instituted 
‘ainst him without- the previous. sanction 
‘the Provincial Govt? It hag been 
ged before us that no sanction of. the 
“ovincial Govt. is necessary by reason of 
2- fact that the Criminal P., O. can 
“Ye no application whatsoever to pro- 
‘dings under the Ohota Nag. Ten, 
t It’ is said that the’ Ohota’ Nag. 
m. Act is a self-contáined Act ‘and 
at the procedure in all proceedings under 
at Act is governed by the Act itself. 
Bection 63 (1), (a) of the Chota Nag. 
-D,, Act creates an offence and that 
ence is described in cl. (b) of that sub- 
stion as a bailable ‘offence which can 
compounded with the leave of the Court. 
.6 section is silent as to how the offence 
to be tried. lt has been contended that 
De; (3) of s. 63 of the Chota Nag. 
D. Act makes it clear that the offence 
ast be disposed of by the Deputy Oom- 
assioner. I have already set' out this 
b-section which directs that if. it is dis- 
wered that there are grounds that a land- 
cd or, his agent is guilty under sub- 
1 (a) to 8. 63 of the Act, ‘the Oourt 
aring the suit, application or proceeding 
“at inform the Deputy Oommissioner, It 
said that this sub- ‘section means that the 
aputy Commissioner is the “only person 
10 ¢an try’ -these offences. If that be so, 
an itis difficult to understand how the 
aimed. Magistrate ‘who heard ‘this case, 
4d jurisdiction to proceed ‘i in the matter. 


1 
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Sub-s. (3) of B. 63 does not give the Deputy 
Oommissioner’ exclusive | jurisdiction; it 
Merely enjoins all Courts who have reason 
to believe that an offence has beén com: 
mitted to report the matter to the Deputy 
Oommissioner, I am satisfied that there is 
nothing in s, 63 of the Ohota Nag. 
Ten. “Act which deprives the ordinary 
Criminal Courts of jurisdiction to‘ try all 
offences under that section. Reliance in 
the Court below was placed upon s. 258 of 
the Ohota Nag. Ten. Act, and it was 
suggested that that section deprived the 
Oriniinal Oourts ‘of jurisdiction. All that 
8, 258 of the;Ohota Nag. Ten. ‘Act 
does is to bar guite in certain casea. In 
other words it makes the decision of the 
Tribunal contemplated in the Act final in 
certain types'of pr ceedings. The wording 
of s. 258-makes it clear that only proceed- 
ings ofa civil nature were in' the contemp- 
lation of the Legislature and such only are 
made final. ‘The concluding words of ‘the 
section are: 

“and avery ‘such decision, order or deoree shall 
have the force of a decree of a Civil Oourt in a 
suit ketween the parties and subject to the pro- 
yeas of this Act relating to -appeal shall bo 


‘This section cannot deprive ‘a Oriminal 
Court of its Jurisdiction to try a criminal 
offence. : 

In my judgment s. 63 (1) (a) of the Ohota 
Nag. Ten, ‘Act creates an offence, 
and if it does, prima facie the Oriminal 
P.O. will apply to the trial of such aa 
offence. Section 5 of the Oriminal P.O. 
in these terms: — 

““(1) All offences under ‘the T. P. O. shall ‘be 
investigated, inquired into, tried and otherwise 
dealt with according to the provisions hereinafter 
any other law 
shall be investigated, inquired into, tried and 
otherwise dealt-with according to the same pro- 
visions, but subject to any enactment for the 
time being in force regulating the manner or 
place of investigating, inquiring into, trying or 
otherwise dealing with such offences," 

The offence: under s. 63 of the Ohota 
Nag. Ten. Act is an offence not 
under the J.P, G. but under a different 
Act. By reason of s. 5 (2) of the Criminal 
P. O. it must’ be investigated into ‘and 


-tried according to the provisions of the 


Code because, as Ihave already pointed 
out, there is nothing in the-atatute crəat- 
ing tke crime dealing with the method in 
which investigation is to be made and the 
trial to be held. It was contended that 
the provisions of the Oriminal P. O. would 
not apply to this case by reason of s 1 (2) 
of the Oriminal P. ©. That sub-section 
directs that the Oriminal P. O. shall extend 


- kinds cf offences. 
: argued that the offence with which Oapt. 


-bis dismissal: also. 
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Toya aa MES a, Heh Fe : = ? : 
„to ‘tha whole of British India; but, in the 
absence of any specific provision: to -the 
sontrary, nothing-; contained in. the Oode 
shall affect avy special-or local laws then 
in, force, or any -special jurisdiction or 
power conferred; or any special form of 
procedure. prescribed, by. any other law 
for: the time being in force. It was argued 
that :: the Ohota. Nag. Ten. Act is 
a local law :gnd, therefore, the -Oriminal 
RO; would not apply, Asl have already 
Pointed, the . Ohota Nag. Ten., Act is 
Silent as to. how the case ia to be investi- 
gated and prosecuteda. and that being go, 
the. provisions of the Oriminal P., O. must 


_ apply. . 


, Holding as. I do that’ inthe prosecution 
ofan offence undér. s. 63. of the Obota 

ag. Ten, Act, the. provisions of the 
Criminal P. ©. -apply, then the provisions 
of s. 197 of the Oriminal-P; O. must be com- 
‘plied with: ‘That seetion. expressly states 
that where a public servant who is not 
Temovable from his office save by or with 
the sanction of the Local’ Govt. is accused 
‘of any Offence alleged to.have ‘been com- 
mitted by him while acting or purporting to 
act in the discharge of his - official: dutv, no 
Qourt shall take cognizance of such offence 
except with the previous sanction of the 
Local Govt, I have already stated that 
Capt: Angelo.is undoubtedly a public 
fervant, and, in my view, is a servant who 
is not removable from his office save with 
the sanction of the Local Govt. In my 
view, 88 his appointment could only be made 
with the sanction of the Provincial Govt., 
would require such 
sanction. | He is, therefore, in my, judgment, 
& public servant within the meaning of 
-6, 197, of the Oriminal P. ©. 

The previous sanction of the Provincial 
Govt.- ib only required when the public ser- 
vant is accused of an offence alleged to 
aye been committed by him while acting 
or purporting to actin the discharge of 
his ‘official duty and does not apply to all 
It.has been strenuously 


ngelo is charged is not an offence alleged 
sto have . been committed by him while 
. acting or purporting to act in the discharge 
ot his official duty and, therefore, it js said, 
„previous sanction of.the Govt. is not 
_necessary. I-bave already stated that the 
amended 8. 63 (1) (a) of the Ohota Nag. 

en., Act makes it an offence for the 
, landlord or his agent to levy certain dues, 
_ and .it is no offence if. the. person levyin 
is neither a landlord nor a landlord's 
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agent. The charge in the present, c: 
against Capt. Angelo is that as Manag 
of the Court cf Wards; he made ‘the 
demands If he made them as landlord 
agent of the landlord, then he : may he 
cominitted a crime, If he did not mi 
them in his capacity as landlord or 
agent of the landlord, then no crime 
committed. The allegation in the. prese 
case is that. whilst acting as agent.of | 
landlord he made-illegal demands, and 
my view, it is:abundantly clear’ tbat; Oa 
‘Angelo was accused of-an offence alleged 
have been committed by him while acting 
purporting to act in the discharge. of . 
official duty. e 4 
~ The meaning of the words a 
“ig, accused of any offence alleged to have” b 
committed by, him while acting or „purporting 
act in the discharge of his official duty.” ` 
was considered at length by the learn 
Judges of the Federal Oourt in the ce 
of Hort Ram Singh v. Emperor (1): In tk 
vase the learned Judges were dealing w 
g. 270 (1) of the Govt. of India Act. Whi 
dealing with the construction to be giv 
to the wordsof that section, the léarpn 
Judges also discussed the authorities‘ unc 
s. 197 of he na P. O “At 'p! 55 
‘i J. observed : © ee 
pian it ‘is necessary to goto the length of é 
ing that the act constituting the offence should 
so inseparably connected with the: official duty 
to form part and parcel of the same transact} 
‘Tf the act complained of is ‘an offence, it m 
necessarily be not an execution of duty, but a di 
liction of it ` What is necessary is that the offe 
must be in respect of an act done or purporte 
be done in execution of duty, that is, in the « 
charge of an official duty. lt must purport tc 
done in the official capacity with which he: } 
tends to be clothed at the time, that is to say un 
the cloak of an ostensibly official act, a 
course, the offence would really amount toa bre 
of duty. An act cannot purport to be done in: 
‘oution of duty unless the offender professes tc 


‘acting in pursuance of his ‘ official duty and me 


to convey to the mind of another the impression $ 
che is so acting " A : 
At p. 560", Varadachariar, J, observed 
“Tn one group of cases, it-is insisted that* tk 
must be something in the nature of the act compli 
‘ed of that attaches it to the official character of 


person doing it,” , r H 
. _He cited a number of Indian auth 
ties in support of that proposition. He tt 
mentions another group of cases whi 
much stress had been laid upon the ¢ 
sumstance that the official ' character 
status of the accused gave him the opp 
A). 90 P L T 539; 181 Ind, Caa 317; 40 Or:I 
48:11 RF O 60; (1939) M W'N 497; 5 B R 685; 


IR 19089 FO43; 19390 L R 368; 50 L W 
(1939 2M LJ 23 A a E 430W 
F O 50; (1939) FO R159 (F 0)... 
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tunity to commit the offence,and then re- 
-marked that it seemed to. him that the 
first group of cases Jaid down the correct 
principle, and those cases insisted that 
“there must be something in the nature of 
the act complained of that ‘attached it to 
the official character of the. person. In the 

Present case, it is alleged, Oapt. Angelo 
committed the act complained of in his 
Official capacity, that is as agent of the 
landlord, and that being so, he committed 
“an offence under a. 63 of the, Ohota Nag. 
Ten, Act. In my view the accusation 
in the present case is precisely the one 
contemplated in s 197 (1) of the Criminal 
P. O. That being so, previous sanction 
of the Govt. was necessary before the 
learned Magistrate could take cognizance 
of this offence. 

For these reasons I am satisfied that the 
learned trying Magistrate had no jurisdic- 
tion’ to order these proceedings to continue 

: and that the learned Deputy Commissioner 

' was right in referring the matter to this 
Court with the recommendation that the 
proceedings be quashed. I would, there- 

. fore, accept this reference and quash the 
proceedings which have been instituted 
against Capt. Angelo without the previous 
sanction of the Provincial Govt. 

-It will, however, be open to the Pro- 
vincial Govt, after considering the facts 
of the case, to give their sanction to pros 
ceedings, and in such an event, a fresh 
complaint can be made, and proceedings 
can be. carried on to conclusion. 

Manohar Lall, J—I agree, Capt. 
Angelo is the manager of an estate under 
the Court of Wards in Chota Nagpur. There- 
fore, by the operation of. s. 59A of the 
Court of Wards Act, 1879, he must be 
deemed to be a public servant'within the 
meaning of the I. P.O, By r. 115, framed 
by the Court of Wards under s. 70 of the 
Act as Oapt. Angelo is drawing a salary 
of over Rs. 200 per month, he cannot be 
removed by the Oourt of Wards without the 
sanction of the Provincial Govt. These facts 
being established, it follows as a necessary 
consequence, that the provisions of s. 197 

„of the Oriminal P. U. come into operation : 
that is to say, no Court can take cognizance 
of any offence said to have been commit- 
ted by Capt. Angelo while acting or pur- 
porting to act in the discharge of his duties 
-as-a public servant without the sanction of 
the Provincial Govt. The learned Advocate 
for the respondents strenuously argued 
that the offence created by the amended 
B. 63 (1) (a) of the Ohota Nag, Ten. 
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Act was*a special offence outside the juris 
diction of the ‘Criminal Courts and that it 
cannot be tried by the ordinary Oriminal 
Courts. He placed reliance upon the inser- 
tion and retention of s. 63 within s, 258 
of ‘the Ohota Nag, Ten. Act even 
after the amendment in 1938. It may be 
that the legislature hus omitted to remove 
s. 63, from s, 258, after the amendment of 
8, 63, or it may be that the section had to 
be 1etained in the category of sections 
ehumerated in s. 258, because some proe 
ceedings, which.may under the old s, 63 
have started before the Act was amended, 
had not yet terminated. In any case the 
concluding words of s. 258 make it 
clear that an ordér passed under s. 63, shall 
have the force and effect of a decree of 
a Oivil Court in a guit between the parties. 
It cannot be understood how an order passed 
convicting or acquitting an accused under 
the amended sB. 63, can have the force and 
effect of a decree of a Civil Court in a suit 
between the parties. The obvious intention 
of s. 258, is, as was pointed out by my 
Lord the Ohief Justice in the course of hig 
elaborate judgmént delivered just’ now, 
that the Act specifically bars the jurisdice 
tion of any Civil Uourt to try a suit which 
would vary, set aside, alter directly or ine 
directly any order which may be passed 
under 8. 63, i 

I am not at all impressed by the argue 
ment that although Oapt. Angelois a public 
servant within the meaning of the I. P. O., 
he is not a publio servant within the meane 
ing of the Oriminal P. O., The Oriminal 
P.O. does not create any offence ; it is a 
procedural Act. It defines the procedure 
to be followed by the Oourts before taking 
cognizance of an offence or after a Court 
has taken cognizance of an offence against 
an accused. The offence is created either 
by the I. P. ©. or by some other law for 
the time being in force. In the present 
case the offenceis created by the provi- 
sions of the amended s, 63 (1) (a) of the 
Cnota Nag. Ten. Act. In that Act 
I do not find any procedure provided for 
the investigation’ of that offence ; nor does 
the Oode define the Oourt which would try 
that offence or could give sanction to 
compoutd the offence as provided by sube 
B. (3). It follows, therefore, as pointed out 
by my Lord, the Chief Justice, that the 
ordinary procedure provided in the OCrimie 
nal P. O. will come into operation and will 
guide the Oourts intaking cognizance of 
the offence and investigating it if they | 
possess jurisdiction to take cognizance 
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thereof, In the present case as no sanction 


was obtaihed from thé Provincial Govt., the - 
trial: Court hadmo junediotion to take cog- 


njzance-of the offence.. 


-Tabould bave „dealt with ‘the argument- 
115, was ultra- 
The argument took the. shape that; 


of the'respondents that r: 
vires; 
the Oourt’cf Wards has authority under 
a: 70; to make only -such rules as are con- 
sistent withithe: Court of. Wards Act, : Reli-- 


ance:was -placed- upon s.20 of the Act to. 


shew that- whereas by this section the Court. 
has: the power to- appoint a manager .and_ 


also to remove the manager so. appointed. 


ifrespective of the salary which he draws, 


Court to'the appointment of those managers 
only whose ealary does not exceed Rs. 200 a 

month, The argument is fallacious and omits 
to consider the effect of s. 69. Section 69, 
expressly authorires that : 

“in the exercise of the powers and in the dis- 
charge of the duties conferred and ‘imposed res- 
pectivoly op on the Court by this Act, the Oourt shall 

ed by such’ orders and instructions as it 
may from time to time receive from the Provincial 

OVE. 

The Oourt of Wards itself has framed 
r..115, by which they have agreed to be guid- 
ed. by. the orders of the Provincial Govta, 
with ‘respect to the appointment of a 
manager where his salary is above Rs. 200 : 
per mensem. I do not see any inconsis- 
tency between r. 115 and any other provi- 
sion. of the Act. Indeed the provisions of 
the Act are being carried out with greater 
efficiency under the controliand direction 

he. Provincial Govt. itself. 

dt. was also argued that the Provincial 
Govt. have only a power to sanction the: 
appointment of the manager hut ‘have no 
power to remove the. manager appointed 

with their consent or approval. The. prin- . 
ciple is well established that where an autho- : 
Tity has a power to sanction the appoint- 
ment, the persons so appointed cannnot be 
removed without the sanction of that-autho- 
tity- 

For theese. reasons I agree that the proe 
ceedings should be quashed, leaving. it 
open to the parties to obtain the sanction of 
the Provincial Govt. if they go desire. 

a 


Procee dings quashed. 


BARTBZADI t, ABDUL GHAPOOR (LAH) 


i t tent 
Y; 115, expressly limits the power of the: the ground that he, was impotent at 


` are several expressions 


‘defendant to be impotent. 
- leaves no dcubt in my mind that the defen- a, 
The plaintiff swore. 
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Second Appeal No. 41 of 1938 
- April 20, 1939 


SERUP, p 
Mst. BAHIBZADI—PLAINTIPF—APPHLLANT 
VETBUS 
ABDUL QHAFOOR—DBFANDANT-— 


J. = 


RESPONDANT A 
Muhammadan Law—Marriage— -Dissolution Suit 


for, on ground of husband's impotency ~Limitation’: 


—Limitation Act (IX of 1908), 2. 23, ae 


Under Muhammadan Law marriage, is a civil oon 
tract and the husband's impotency, is a continuin 
breach of contract’ within the meaning of s. 23; 
Lim. Act. 
solution of her marriage with her 


the time of 


Consequently, a suit by the wife for dis- - 
husband | on, ; 


‘Vy 


marriage and at the date of the suit he was: still ™' 
unable: to perform the sexual act is incapable ' of. w: 


being barred by limitation. 


NG 


S. A. from the decree of the Additional®s 


District Judge, Shahpur at Mianwali, dated” t 


October 16, 1937. 


Mr. Abdul Aziz Khan, for the Appellant. ., 
Judgment. — The plaintiff, Met. Sahib: . 


sadi, sued for dissolution of her marriage. 
with the defendant, her husband Abdul: 
Ghafoor, on the ground.that he was impc=:" 
tent at the time of marriage and ‘at‘: 
the date of the suit he was still unable to, 
perform the sexual act, 


The trial Judge ` a 


found after consideration of the evidencë ° 
that the defendant was impotent but he-- 


dismissed the suit as barred by time on the’ 


ground that the parties had been married 
ten years and the suit was governed by , 
Art. 120, Lim, Act, He rejected the argu- . 
ment that the matter was covered by s. 23, 
Lim. Act. . On appeal, the learned District, 


Judge appeared to hold that the defend .. 
ant was impotent but he agreed that the |, 


suit was barred by time. The plaintiff has... 
come here in second appeal. The learned à 
‘District Judge appeared to hold that the, 
defendant was impotent but he did not doi, 
so definitely, holding that in any case 


6 
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suit was barred by time. However, there :; 


in his judgment: ’ 
-which clearly imply that he believed the., 


dant- was impotent. 
‘that she was a virgin, that the defendant). 


had never had sexual intercourse with her’. 


‘and that he was impotent. The defendant. 
‘ did not go into the witness-box. There is 
medical evidence 


a 


The evidence,., He 


J 


He 
rere 
va 
ad 


which supported the. 


plaintiff. I hold under a. 103, Oivil P. 0. :- 


that the defendant was impotent. On the’, 
.. point of limitation, it is argued that under ` 


1 


ok 


Mbantu dan Law marriage is a civil cons". : 
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‘act. and, that the. defendant's impotency 
4 a continuing breach of’ contract. Beo. 
‘on 23, Lim, Act, runs: 

“Tn the case of a continuing breach of contract 
ad in the ‘case of a continuing wrong ange penden’ 
€ contract, a fresh period of limitation begins to 

in at every moment of the time during which the 
«each or the wrong, as the caso may be oon- 
ues.” 

It seems to me that this section alone 
sould. justify the finding that the suit is 
ithin time. The plaintiff is and always 
as been unable to perform ‘the contract 
nd there .js a continuing breach of the 
ontract of marriage. This view is-support- 
iby authority both under the Muham- 
adan Law and under the ordinary civil: 
aw: for the tormor, see Syed Ameer Ali’s 
uhammadan Law, Vol. 2,-p. 531; for cases 
nder the Lim. Act, see Ghienit v. Mehran 
I) which held that s. 23, Lim. Act, applies 


>a suit for restitution of conjugal Tights. _ 


Kir Meredyth Plowen said: 
“The ‘unjustifiable -withholding of her person by 
ie wife is a breach of the contract of marriage, 
_ad a breach which continues so long as her person is 
withheld. And upon consideration, I can find 
> sufficient ground for holding that this ig not a 
yntinuing breach of contract within the meaning 
Jit is within the terms of s. 23, Lim. Act.” 
Later he said: ° 
“Virtually, Has aba the Buit of a Muhammadan 
asband selg his wife for recovery df his wité 
‘Dot capable of being barred “by limitation." 


This judgment was followed and these 
«agBages were quoted in Binda v. Kaunsilia ` 
2) a case between Hindus, which also refer- 
ed to an unpublished "judgment of the 
“ombay High Court, Ghieni v. Mehran (1) 
Jas ‘followed by a Division Bench cf the 
unjab Chief Court in Khairuddin v. Budhi 
54), I therefore hold that the suit'is within 
me and accept this appeal. I have already 
ald thatthe defendant is impotent, but 
16 casé must now go back to the trial 
ourt in accordance with the rule of Muham- 

adan Law that after impotency is estab- 


‘shed, further hearing of the suit should be 
ijourned for ayear in order that it may 


“ascertained whetker the defect is remov- 
žole: In this case I would ‘hold that the 
war-runs from the date of the lower Couit's 
aoree, April 26, 1937. The second appeal 
as ‘admit'ed in this Court in J anuary, 1938, 
rad the hearing has been delaysd because 
16 husband has not been personally served. 
‘he’ appellant’s Counsel alleges that he 
as been evading rervice. He has at last 


‘een served by-substituted service but has, 


ot appeared, 


1) 60 P R, 1879 (F B), 
136; A W N i801, 18. 
(3) 0ER 1 92, 
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I hold that the defendant is impotent, 
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thatthe suit is within time and return t 
case to the Court of the Subordinate Judge 
to giye the defendant an opportunity of 
proving that he is no longer impotent. The 
case is to be sent down promptly and the 
learned Subordinate Judge is to take prompt 
action, Ifthe defendant is not personally 
served, he is to effect, substituted service. 
If the defendant does not appear, the wife's 
statement will probably be enough to prove 
his continued impotency. The case is to 
be put before the learned Subordinate 
Judge, Fourth Olass, Shahpur, on May 8, 
1939. The parties are to bear their own 
costs. 

-D . Appeal allowed. 


i 
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OUDH CHIEF COURT 
Oriminal Revision Applications Nos. 83: 
and 84 of 1939 

December 1, 1939 | 
ZiaeUL HASAN, J. 
BABU—Accusgp — APPLIOANT 
versua 


EMPEROR—Opposita Party 

Criminal Procedure Oode (Act V of 1898) sa, 195 ) 
(a), 144—Complaint under a. 195 (1) (a), absence of — 
Efect—There was held no complaint —Order under 
ai. 144 agains public generally — Scope of—Require- 
d not in accordance with law. 

. The fact that no complaints required by the manda- 
tory provisions of 8 195 (1) (a), Oriminal P. O., were 
. made makes the trials nugatory. 

On a report of a Sub-Inapector of Police that certain 

rong had sacrificed a cow against the order passed 
by a Sub-Divisional Magistrate under s. 144, Criminal 
P O., probibiting such sacrifice within certain area, 
with a suggestion that cases under s. 188, I. P, O. 
should be started against those persons, the Sub- 
Divisional Magistrate sent the apor to the District 
Magistrate that those persons prosecuted, The 
District Magistrate passed anorder sanctioning the 

rosecution and making the case over toa particular 
Magistrate and’ returned the records to the Sub- 
Divisional Magistrate who then sent the oases to the 
Magistrate named : 
» Held, that the reports sent to Distriot ve istrate 
were not complaints under s, 195 (1) (a). -` e mere 
fact that the Bub-Divisional Magistrate hil giving 
evidence before the trying Magistrate several months 
after, called them complainta did not make them com- 
plaints. 148 Ind. Cas. 784 (1) and 140 Ind, Oas 184 
(2), reliedon, - 

‘The scope of an order paesed under a. 144, Oriminal 

P. O., against the public generally is narrower thag 
that ‘passed against an individual and served pa 

sonally on him. Although the word “public” han 
not been used with the expression “particular place” 


~ in a. 144 (3) still the law iutends not only that the 


particular place ehould be specified but that it 

should be a place which is frequented or visited by the 
blic. 

we order passed under s 144, Oriminal P. O., was 

addressed to the general publio’ and was to the effect 

that nobody shall sacrifice a cow within a radius 

of-a mile from certain villages: j : 


t 
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"Held that the order proclaimed was not in accord- 
ance with law, 131 Ind. Oas. 649 (3), relied on, 


` Or. R. App. cf the order of the Additional 
Sessions Judge, Bahraich, dated August 23, 
1939, 


Mr. M. H. Kidwat, for the Applicant. 
The Assistant Govt, Advocate, forthe 
Orown. 


_ Order.—There are two applications ‘in 
revision against appellate orders of the 
learned Additional Sessions Judge of Babe 
raich upholding the convictions and sene 
tences of the applicants under s. 188, 
I.P.0. Application No, 83 has been 
brought by Babu alone while Application 
No. o4 has been filed on behalf of nine 
persons. 

It appeare that on January 27, 1939, the 
Sub-Divisional Magistrate of Nanpara in 
the Bahraich “District took proceedings 
under s. 144, Orim nal P: O. and proclaimed 
a notice that as a breach of the Peace 
was apprehended by the Muslims of 
villages Shankarpur and Muqam intending 
to sacrifice cows against previous practice, 
it was ordered thatfrom January 31, 1939, 
to February 3, 1939 (both days inclusive) 
no person should sacrificea cow within a 
radius ‘of a mile from Shankarpur and 
Muqam and that five or more persons 
should not assemble at any place except for 
prayers. : 

On February 8, 1939, the station officer 
of Sunwan, within whose jurisdiction 
Shankarpur and Muqam are situated, 
made a report that tear eight persons 
aamed in the report sacrificed cows on 
February 1, 1939, inside the house of 
Abdul Razzaq (one of the twenty eight 
persons 1eported against) in village Shan- 
karpur.. A similar report was made on 
the same date against three persons one 
of whom is Babu applicant in Application, 
No. 83, and in both cases, the Sub-Inspec- 
tor suggested that cases under s. 138, 
I. P.O. be started against the persons 
reported against. On these reports the 
Sub Divisional Magistrate sent repcrts to 
the District Magistrate on February 8, 
praying that the persons mentioned in the 
Sub-Inspector’s report be prosecuted under 
s. 18%,1.P. O. In the case of Babu, the 
learned District Magistrate passed the fol- 
lowing order on the Sub- -Divisional Magis- 


trate’s report :— 

“The prosecution of Babu and two others under 
s. 188, L P.O. jis sanctioned. The case is made 
over to Mr. Raghubir Singh Magistrate, First Olass, 
for disposal.” 
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A similar ‘order was passed ‘against th 
twenty-eight persons mentioned above i 
the above case. Thereupon twenty-eigt 
persons inciuding the applicants in Appl: 
cation No. 84 were prosecated under s. le 
in one case and Babu and two others i 
the other case. Out of the' ‘twenty-cigh 
accused the learned trying Magistrat 
acquitted seventeen and coavicted eleven 
Inthe other case two were acquitted . an 
Babu was convicted. Io the frst cas 
Abdul Razzaq was sentenced to six months 
rigorous imprisonment and a fine o 
Rs. 100 and his co-accused to four months 
rigorous imprisonment and to a fine -o 
Rs. 25 each. Inthe other case Babu wat 
given a sentence of six months’ rigorou 
imprisonment and a fine of Rs. 25. All the 
convicted pers ns in the two cases appeal 
ed but their appeals were dismissed bi 
the learned Additional Sessions Juda 
except with regard to two of Abdul Razzag 
co-accused to whom he gave the benefit oj 
doubt and whom he acquitted. it is thu 
that the nine persons in one case anc 
Babu alone inthe other bring these appli: 
cations for revision. 

The first point taken before me is tha: 
the trial and conviction of all the applicants 
was illegal as no complaint as required by 
B. 195 (1) (a) of the Criminal P. O., had been 
made by the learned Magistrate who pro 
mulgated the order under s. 144. ‘This 
contention appears to me to have force. 
The reports of the learned SubeDivisional 
Magistrate in both the cases show that they 
were made to the District Magistrate with 
a View to obtaining his permission for the 
Prosecution of the persons concerned, 
Tne learned Govt. Advocate argues that 
the said reports were in fact complaints 
unders. 195 (1) (a) but I am unable tc 
agree with this view. Not only did the 
learned District Magistrate not treat these 
reports as complaints but the lists of 
papers that the learned Sub-Divisional] 
Magistrate submitted along with his reports 
to the D.strict Magistrate clearly show 
that the reports were not meant to be 
complaints but only reports for sanction 
of prosecution of the persons concerned, 
The list in one case comprises (1) the 
report of the station officer, (2) recovery 
list, (3) statements and Sub-Divisional 
Magistrate’s orders on them to the station 


‘officer, (4) sketch of Abdul Razzaq‘s house, 


aod \5) Parbhu Ohaukider’s statement and 
in the other, (1) report of the station officer, 
(2) recovery list, (3) sketch (4) Lakshmi 
Narain’s statement, and (5) statements of 
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“ four’ persons. The lists of papere gubmit- 


ted were such as could enable the District 


< Magistrate to form an opinion as to the 


advisability or otherwiee of prosecution, 
It seems ‘clear tomy mind that the inten- 
tion was to obtain the District Magistrate's 


` sanction for prosecution and not to make a 


complaint to him under s. 195 (1) (a). 
It-may also be noted that after recording 
his order: on February 9, in one case and 
on February 11, in the other the learned 
District Magistrate returned the records to 
the Sub-Divisional Magistrate ‘and the 


‘latter sent the cases to Mr. Raghubir Singh 


with an endorsement:— 
“To Mr. Raghubir Singh for favour of 


- disposal”. 
: : "This also'shows that the learned District 


` Magistrate did not 


treat the reports as 


_complaints under the Oriminal P.O. The 
-Jearned Govt. Advocate refers to the evi- 


dence of the Sub Divisional Magistrate 
who' proved his reports before the trying 
Magistrate and called them complaints, but 


-his calling them complaints several months 


afterwards does not, in my opinion, make 
them complaints when as [have shown 
above they areon the face of them mere 


| reports for sanction and when they - were 


treated as ‘such by the learned District 


` Magistrate. | 


' the mandatory provisions of 8 


+ The fact that no complaints required by 
195 (1) (a) 


were made makes the trials nugatory. 


' Tm the case of Kali Charan v. King-Empe- 


mM ( 1) (a), 


ror, (11-0. W. N. 473) :(1) the facts were 
on'all fours with those of the present 


‘case, andit washeld bya learned Judge 


of this Court that if a Court takes coge 
nizance of an offence under s. 185 with- 
cout a complaint as required by s. 199 
Criminal P. O. and convicts 


` the ‘accused, the irregularity in the 


p pro- 
~ cedure cannot be cured by s. 537 (a), 


` Criminal P. O. and -the conviction cannot 


ig 


- on the folowing 


be legally sustained, In that case a per- 
Bon who had failed to pay up the balance 
due from him -on the ‘sale of an excise 
licence, was prosecuted under s. 1*5, 
I:P. U. and. the prosecution had started 
order of the learned 
District Magistrate on the report of the 
Excise Officer. :— . 
“Prosecution under s. 185 is sanctioned, 
Case to Syed Mohammad Zakir” 

With regard to this order of the District 
Magistrate which. it will be noted, was 


I OW N 473; 148 Ind. Oas. 784; 6 R O 434; 35 


J 789; A I B1934 Oudh 186; (1934) Or, Oas. 582; 
1934 O L R 357; 9 Luck 684, 
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exactly similar to the order in the case 
now before me, the learned Judge remake 
ed:— 

“Now this order of, the District Magistrate 
éannot by any stretch of language is deemed to 


be a complaint within the meaning of the term 
oo under s. 4 (h) of the Oriminal 


In the case of Abdul Rahman v. Empe- 
ror (A. I. R. 1932 All. 190) (2) the facts 
were that the accused Jodged information 
at the Police station to the effect that a 
motor lorry belonging to a certain person 
had been overloaded, On investigation 
this information was found to be false, 
The investigation officer then moved the 
Superintendent of Police for the prosecue 
tion ‘of the accused under s. 182, I. P. O. 
The Superintendent of Police sent the 
report to-the District Magistrate with the 
following note:— 

‘District Nagane; The acoused js the reader 
of the Tahsildar of Konch. Have you any objec- 
tion to his prosecution.” 


The District Magistrate passed the fol- 
lowing order:— 

- “I ganction the prosecution of Abdul Rahman 
Judicial Moharrir, Konch. Oase to Sub-Divisional 
Magietrate for disposal. The Moharrir will be eug- 
pended till the disposal of the case." 

“Ts was held by two learned Judges of 
the Allahabad High Ovurt that there was 
no complaint either by the Superintendent 
of Police or by the District Magistrate, 
and consequently, the conviction of the ac- 
cused was set aside. 

“ Although the present application must 
be allowed on the ground mentioned above, 
but I consider it neceszery to deal with 
another point raised cn behalf of the 
applicants. It ig that the order proclaim- 
ed under s. 144, Uriminal P. O. was not 
in accordance with law. The order as 
I have already noted was addressed to 
the general public and was to the effect 
that nobody shall eacrifice a cow within a 
radius of a milə from the villages of 
Shankarpur and Muqam, Now looking 
to s. 144, Oriminal P. O. it appears to me 
that the scope of an order passed under 
s. 144 against the public generally is 
narrower than that passed against an 
individual and served personally on him. 
Sub-s. 3 of s. 144 lays down.— 

“An order under this section maybe directed 
to a particular individual, or to the publio 
ld when frequenting or visiting a particular 
piace, 

Now although the word “public” has not 
been used with the expression “particular 

(2) A I R 1933 All 190; 140 Ind. Oas, 184; (1932) A 
Ja J 155; (1982) Or, Oas, 206; 33 Or. L J 948; Ind. Rul. 
(1932) All. 633, 
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place” still. the .law intends not only that 
the particular place should be specified 
but also that it should be a place which 
is frequented or visited by the public. 
In the. case of (Devatha) Sriramamurihy, 
(A, I, R, 1931 Mig: 242),(3), it was observ- 
ed:— ` 

“The order EEEE of two parts, one addscandal 
to -five individuala, ' the: other to the public gene- 
rally. So far as ‘it is addressed to the public 
generally, it is clearly a violation of the express 
tarms’of s. 144(3, which paatos that an order 
under ‘this section may te addressed to the 
public po when quenting or visiting a 
particular place. No order can be against 
the publie without that limitation as to 
nately, that it must be one, whether Air 

By brtrately owed, which at the time when the 

rohibition operates, the public frequent or visit. 
pnt may have a right to frequent the place aa 
in highways and places of public resort or they 
may be allowed or invited to visit it asat a 
public meeting held in private premises, But the 
place must be one which is open to the public 
as’ such. ‘And this involves that the public cannot 
be prohibited from, putting up flags in private 
houses ‘first because those ene put up the flags are 
owners or occupants of such houses and second 
because the public as such neither frequent nor 
visit private houses It is a misuse of language 
to call house owners who ase their houses mem- 
bers‘of the public for the purpose of this section, 
and I have not been shown any instance of such 
& use of the section.” 

- The convictions and sentences of thé 
applicants in both the cases must, therefore, 
be set aside and no question of re.trial 
arises owing to the view that I have 
taken of the order under s. 144, Orimis 
nal P. O. PEA 

The applications are accepted and the 
convictions and sentences ofthe applicants 
get aside. a 
GB Applications accep‘ed. 

(3) A IR 1031 Mad 242; 131 Ind Oas 649; (1930) M 


WN 819; 60 M L J 370; 33L W 610; 38 Or. L J 763; 
(1931) Or. Oas. 363; Ind. Rul. (1931) Mad. 553, 


: PATNA HIGH COURT 
. Criminal Revision No. 590 of 19.9 
. December 4, 1939 
Fazu ALI, ‘J. 
“BAM CBANDRA SINGH AND OTHRES— 
; BTID Mung 


BALDEO SINGH—Oppoarra PARTI 
Bihar and Orissa Village ` Administration -Act 
(IIE. of 1922), ss. 68, 53 (2)—Oomplaint filed before 
Magistrate transferred -by him to Union Board— 
Accused wishingto get tt transferred to ‘proper 
Court— Procedure. 


- Section 68, Bihar and Orissa Village Administra- 


tion Act, does not empower the Union Board to 
re-transfer a case to! the Court of a Ma ae 
but. it. only -empowers "itto direct the comps 
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to file a complaint before the proper Court. Where 
the’ complaint’ had already” beén filed before ‘the 
Magistrate and transferred by him to the Union 
Board under s. 53 (2), the procedure to be follow- 
ed by the accused ifhe wishes ‘to get it transfer 
red to the proper Gourt, is to move the District 
Magistrate or the Sub- Divisional Magistrate under 
s 53 33) (b) of the Act. f 


Or. R. against an order of; the District 
Magistrate of Saran, dated September 15; 
1939, confirming an order , of the Union 
Board, Naini, dated August 6, 1939; - 


. Mr. Rai TEN. Sahay, for the Petitioners. ` 
Mossrs, S N, Sahay and K. P. Varma, for; 
the Opposite Party. 


Fazl All, J.—Tie only point raised in 
this case is that the Union .Board of Naini 
has acted beyond its jurisdiction in trying 
this case. It appears that ‘the opposite 
party preferred a complaint before a 
Magistrate charging the petitioners with an 
offence under e, 323, I. P. ©. The Magis 
trate under s, 53 (2) of the Bihar and Orissa 
Village Administration Act, 1922, transfer- 
red the complaint to the Union Board, 
The accused were then summoned, wheres 
upon as isstatedin para, 4 of this peti 
ticn, they filed a petition under s. 68 of 
the Act, praying that the casé be retrang- 
ferred to the proper Oourt at Ohapra. 
The Union Board, however, rejected this 
petition and proceeded with the trial, and 
ultimately convicted the petitioners and 
sentenced petitioners Nos. 1 and 2 to pay 
a fine of Rs. 5 each and the remaining 
three petitioners to pay a fine of Ra. 9 
euch. The petitioners thereupon moved - 
the District Magistrate against their cone 
victi n and sentence, but the learned Dis» 
trict Magistrate rejected their - applicaticn 
on the ground that he was unable: to inter- 
fere with the conviction unless'there was a 
failure of justice, and in his view there was. 
no failure of justice, in the present case. - 
The petitioners thereapon filed, this pet 
tion for revision in this Court. : 

Section 68 ofthe Act provides that 

“If the accused appears and claims to be tried. 


by a Magistrate, the panchayat sLall direct the” 


complainant to file acomplaint before the proper. 
Oourt.”” 


Now, what is stated in ‘para, 4of thë- 
Petition is that the petitioners prayed. 
before the Union Board that thé case ‘be- 
re-transferred to the proper Court at Chapra. 
Section 68 does not empower the Unign: 
Board to re-transfer a case to the Court of a 
Magistrate but it only empowers it to 
Seed ls la complainant to file : complaint 

efore the proper Court. In the, am fled, 


case the complaint had: already _ beep 
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before the Magistrate and so the procedure 
to be followhd by the petitioners was to 
move the District Magistrate or the Sub- 


Divisional Magistrate under s, 53 (2) (b) 


ofthe Act, which provides that 

“the District Magistrate or Sub-Divisional 
Magistrate may transfer any case from one panchayat 
to another orto any other Oourt subordinate to 

In my opinion no case has been made 
out for interfering with the order passed by 
the panchayat, and the application is, there- 
fore, rejected, 


8. Application rejected.. 


mg MADRAS HIGH COURT 
Full Bench - 
Second ‘Appeal No. 418 of 1935 
October 2, 1939 
Lgaon, O, J., MOOKETT AND 
.. KRIBANASWAMI AYYANGAR, JJ. 
KARINAGISETTI CHENNAPPA~ 
APPELLANT 
pon versus 
KARINAGISET II ONKARAPPA— 
< RASPONDANT . 
, Hindu Law—Guardian— Paternal grandmother 
of minor—Endorsement of payment made by her, 4 
can bind minor: under s. 21, Limitation Act (I 
of. 1905)—Desirabtlity in matter of appointment of 
guardian, when relevant—Limitatton Act (IX of 
1903), as. 21,, 20—Lawful guardian, who is— 
Acknowledgment by.de.facto guardian, whether pre- 
vents debt being time-barred. i 
‘ The aucient texts of Hindu Law do not provide 
for the management of a minor's property beyond 
stating that the guardianship shall vest with the 
king. The position of the king is now taken by 
the Oourt. Oustom has, however, recognized thas 
the father-of a Hindu minor, and on his death the 
minor’s mother, 18 entitled tothe guardianship of 
the minor's estate, But the-custom has not extend- 
ed- the rule beyond the mother. Neither by Hindu 
Law nor custom isthe grandmother recognized as 
the lawful guardian of the minor, No member of 
the family other than the father or the mother has 
„Deen recognized as having the right of guardian- 
ship, All other things being equal, the nearest 
relative of the minor should have the position of 
‘guardian but if the father and the mother have died, 
no relative can become the lawful guardian without 
an- order of the Court. It follows that neither the 
‘paternal grandmother nor any other relations be- 
yond the mother can be regarded as possessing an 
‘inherent right to act as lawful guardians for the 
poses of s. 21, Lim, Act, even xf such person 
Ppens tobe the minor's nearest living relation. 
„Hence the endorsement of payment made by the 
minor's paternal grandmother cannot bind ‘the 
- minor, 106 lad. Oas. 803, (7),,overruled., Opinion 
‘of Viswanatha Sastri, J., ın 92 Ind. Qas. 8zi 16), 
disapproved. [p.. 753, col. 2.] ete es 
Per Mockett, J.—Desirabilaty can only. be relévant 
in an application to remove the father or mother 
or in an application to appoint some one else, 
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Per Krishnaswami Ayyangar, J.—A lawful guar- 
dian can be no other than a person whom the law 
invests with the rightand duty of protecting the 
property of the minor. Such a person is generally 
described as & de jure guardian in contrast to 8 
de facto guardian. The law does makea real dis- 
tinotion between a de jure guardian and a de facto 
gugrdian, A de facto guardian may be a relation 
or even a mere intermeddling stranger who in fact 
assumes the management of a minors property 
though in Jaw he or she has no authority to do s0. 
It.is consequently impossible to regard him as 4 
lawful guardian, notwithstanding the factthat by 
reason of the decision of Oourts, the acts of a de 
facto guardian bind the estate of the minor, if 
done under the pressure of necessity or for the clear 
benefit of his estate. 

An acknowledgment ofa debt made by a de facto, 
guardian of a minor does not prevent the debt from 
being time-barred, 179 Ind, Oas, 201 (1), relied on. 
{p. 750, col. 1] 


S. A. against a decree of the District 
Court, Ballary, in A. 8 No 59 of 1933. 


Messrs. A. Bhujanga Rao and D. R. 
Krishna Rao, fcr the Appellant. 


Mr. K.Srinirasa Rao, for the Respondent, 


Leach, C. J.— This appeal raises the 
question whether the paternal grandmother 
of a Hindu minor is his lawful guardian 
when she happens to be his nearest 
living relation. From 1917 to 1924, the 
respondent's father had on various ocza- 
sions borrowed money from the appellant, 
On September 1x, 1924, an acsount was taken 
and it was foudd that the respondent's 
father owed the appellant an aggregate 
sum of Ra, 3,825 -for which he executed a 
promissory note. The instrument was not 
propely stamped and therefore was not 
admissib'’e in evidence, Realizing the 
defect, the appellant filed a suit in the 
Court of the District Munsif of Bellary for 
relief on the basis of a settled account. 
The date of the institution of the suit was 
July 16, 1932, and unless the appellant was 
entitled to rely on certain endorsements on 
the promissory notes, his suit was time- 
-barred. I sbould mention that the respon- 
dent's father had died on October 4, 1924, 
and the suit was against the respondent 
as his legal representative. The respons 
dent's mother had pre-deceased his father 
and on hig father's death, Neelamma, his 


paternal grandmother, took charge of his 


property, Un Septem ber 6, 1927, she paid to 
the appellant a sum of Rs. 70 in reduction 
of the interest due on the loans and made 
an endorsement to this effect on the 
promissory note. On November 10, 1927, 
the District Court of Bellary acting under 
the provisions of the Guardians and Wards 
Act appointed one Basappa, the guardian 
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1928, Basappa paid a sum in reduction of 
the amount due and made an endorsement 
on. the promissory note! recording the fact 
of: payment. On July 18, 1929, Neelamma 
made anotLer payment in reduction of the 
debt and this was also followed by an en- 
dorsement on the instrument. Basappa 
was then alive and was still the lawful 
guardian of the respondent, but he died 
a month later. The last payment to the 
appellant was made by Neelamma on 
August 25, 1929. This was a sum of 
Rs. 1000 paid towards the principal. Again 
she made an endorsement on the promis- 
sory note recording the fact of payment. 
In order tc save limitation the appellant 
has to rely on the endorsements made by 
Neelamma on September 6, 1427, and on 
August 25, 1929. The District Munsif and 
` on appeal the District Judge of Bellary 
held that the suit was time-barred. The 
appellant then filed this. second appeal 
which has beon placed before a Full 
Bench in view of conflicting decisions of 
this Court bearing on the question whether 
Neelamma was under Hindu Law the 
lawful guardian of the minor when 
she made these particular endorse- 
ments, Section 20, Lim. Act, states 
that where interest on a debt is, before 
the expiration of the prescribed period; 
paid by the debtor or his agent duly 
authorized in this behalf, or where part 
of' the principal of a debt is, before the 
expiration of the prescribed ‘period, paid 
by the debtor or by his sgent, a fresh period 
of limitation shall be computed from the 
time when the payment was made, pro- 
vided that, save in the case of a payment 
of interest made before January 1, 1928, 
an acknowledgment of the payment appears 
in the handwriting of, or in a writing sign- 
ed’ by, the person making the payment. 
Bection 21 (1), states that the expression 
“agent duly authorized in his behalf” in- 
cludes the person's lawful guardian, The 
fact that Neelama was the de facto guar- 
dian of the minor would not help 
appellant. It was expressly held by a Bench 
of this Court (Madhavan Nair and Abdur 
Rahman, Jl). In Nama Nagayya v. Kalle 
Narasayya (1), that an acknowledgment of 
a debt made bya de facto guardian of a 
Minor does not prevent the debt from 
being time-barred. {his decision followed 
& previous decision of this Gourt to the 
D (1938) 2 M L J 501; 179. Ind, Cas. 201; AI 
19 


R 
Mad. 853; 48 L W 368; (1938) M W N 878; 11 
R M 55l; ILR (1989) Mad, 65. | 
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same effect, The wording ofs.-20 and a, 21, 
Lim. Act, leaves no room for doubt that 
this dzcision is correct. The appellant, 
however, says that Neelmma was the law- 
ful guardian of the minor, except -durilig. 
the period when Basappa was acting in 
pursuance of the order passed under the 
Guardians and Wards Act. In support'of 
this contention’ the learned Adyocate for 
the appellant has relied on a passage in 
the edition of Strange’s “Hindu Law" 
published in 1864, Edn. 4 and a passage 
in Macnaghten's ‘Principles and Precedents 
of Hindu Law” quoted in Kristo. Kisgor 
Neoghy V. Kader Moye Dossee (2). The 
passage from Strange is at p. 72* and reads 
as follows: l 


“The natural guardians of-a minor are, fret his 
father, then his mother, elder brother, paternal 
relatives and maternal relatives.” 


The passage from Macnaghten is in these 
words : 


“A father is recognized as the legal’ guardian of 
his children, when he exists; and when the father 
is dead, the mother may assume the guardianship. In 
default of her, an ‘elder brotherofa minor is com- 
petent to assume the guardianship of him. In. 
default of such brother, the paternal relations gene- 
rally are entitled to hold the office of guardian ; 
and failing such relatives, the office devolves on 
the maternal kinsmen according to their degree of 
proximity; but the appointment of guardians univer- 
sally reste with the ruling power.” 


‘Lhe learned Advocate would have it that 
these passages must be accepted as athos 
Titative support for the proposition that: the 
legal guardianship devolves upon the nears 
est paternal relative and: in default of æ - 
paternal relative on the nearest maternal 
kinsman. Iam not prepared to accept this 
argument. I consider that it is contrary to 
principle and accepted authority, It is coma” 
mon ground that the ancient texts of Hindu 
Law do not provide for the management of 
& minor's property beyond stating that the 
guardianship shall vest with the king: ‘The . 
position of the king is now taken by thé 
Oourt. Oustom has, however, recognized that 
the father of a Hindu minor, and on. his 
death the minor's mother, is entitled to’the 
guardianship of the minor's estate, This has 
been accepted from time immemorial, sọ 
universally that the right of the father or 
of the mother, as the case may be, cannot 
now be disputed, but it-appears to be equal- 
ly clear that custom has not éxtended the 
rule beyond the mother... In Kristo Kissor 
Neoghy v. Kader Moye Dossee (2); Garth, 
O. J., referring to the passage from Macnae 
ghten which I have quoted, said ; i 


9 an, ak 
“We do not think that this passage means. that 
(3) 20 LR 583. . : 


~ *Page of Lh, . ' 
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Jl the persons therein mentioned have in turn. an 
absolute right to take upon themselves the guar- 
jianship of a minor, without any permission. or 
authority from the ruling power. it did mean 
his, the authorities cited would not appear to 
tupport it.” ? 

Garth, O.J, then went out to point out 
hat Jagannathan, one of the authorities, 
cited after quoting from Manu this passage: 
“he king should guard the property which 
Jescends to ` an infant by inheritance, 
muntil he returns from the house of his pree 
ceptor, or until Le has passed his minority,” 
and frcm the Ratnacara this statement : 
‘Wealth which descendants to an infant 
by inheritance, and becomes the property 
of the minor, let the king guard; that is, 
4et him protect it from the other heirs,” 
mad proceeded toadd these observations of 
1i8 own : 

“Consequently, the meaning is, let him (the king) 
act in such mannerthat other heirs may not take 
she whole, defrauding the infant who is incapable for 
«aon-age of conducting his own affairs ; or the sense 
nay be, let him commit the share of the minor in 
rust to any one co-heir or other guardian.” 


There is here authority that no one in 
the family is entitled as of right to act 
as the guardian of the minor. Tne right to 
act then depended upon the decision of the 
King. ‘the judgment in Kristo Kissor 
Neoghyv- Kader Moye Dossee (2), is of 
special importance in the present case-as 
sit related to a ccntest between the paternal 
grandmother and the paternal uncle on the 
ne side and the maternal grandmother on 
‘the other for the custody of a minor, The 
Jourt held that none of them was entitled to 
claim custody as the lawful guardian, The 
sudgment in Kristo Kissor Neoghy v. Kader 
“Moye Dossee (2) was accepted as correctly 
stating the law in Bhikus Koer v. Chamela 
Koer (3), which was also decided by the 
Jaleutta High Oourt. This was a case 
ander the Guardians and Wards Act and 
she contesting parties were the maternal 
grandmother and stepesister of a minor 
who were his nearest relatives, Trevelyan 
and Stevens, JJ. held that there was not, 
əvèn before the Guardians and Wards Act 
«vas passed, any one other than the father 
or the mother wno had an absolute right to 
the custody of a Hindu minor. 

Kristo Kissor Neoghy -v. Kader Moye 
Dossee (2) has been cited with approval in 
swo decisions of this Oourt: Ranganayaks 
Ammal v. Ramanuja Iyengar (4) and 
Thayammal v. Kuppanna Kaundan (5). In 

(3)2 OW N91 

(4) 35M 728; 11 Ind. Oas, 570; 21M L J 600; 10 
Éi LT 57, (1911) 2 M W N 285. 

(5) 88 M1126; 46 Ind. Oas, 179; AI R1915 Mad, 
659; 27 M L J 285, i 
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.the latter case Sadasiva Iyer, J., following 


Kristo Kissor Neoghy v. Kader Moye Dossee 
(2) and Bhikus Koer v. Chamela Koer {3), 
held that under Hindu Law nobody else than 
the father and mother of a minor "with 
probable exceptions in favour of the elder 
brother and the direct male and female 
ancestors of the minor” is entitled aa 8 
matter of natural right to be, and to act 
as, guardian of a minor's person and pro- 
perties. Recourse must, he said, be had to 
the Court (representing the rights of the 
king which are paramount to even the rights 
of the parents) where there is no natural 
guardian alive, It was not indicated how 
exceptions might arise in favour of the 
elder brother or the direct male and female 
ancestors of a minor and the decision cane 
not be taken as going really beyond what 
was decided in the two Caleutta cases. In 
Seetharamanna v. Appiah (6) Viswanatha 
Sastriar, J. expressed the opinion that there 
is nothing in Hindu Law “which limits 
guardianship only to the father, the mother, 
and, failihg them the king.” This state- 
ment cannot be accepted as correctly state 
ing the position, As I have already point- 
ed ont the Hindu Law, in so far as it is to 
be gathered from the ancient tex's, only 
provides for the king having charge, of a 
minor's property. ‘There is nothing to be 
found in the ancient writings which can be 
interpreted as: giving the father or the 
mother any right to guardianship, Their 
present rights in this respect are based 
merely on custom. 

In Kola Surayya v. Kola Subbamma (7) 
Devadoss and Jackson, JJ. went very far 
and it is this decision which has caused 
this appeal to be placed before a Full 
Bench. They decided that under the 
Hindu Law, in-the absence of the father 
and the mother, the paternal grande 
mother is the natural guardian of the grande 
children. They said that there was no direct 
authority for the contention that the pater- 
nal grandmother was not the natural guare 
dian of her grandchildren in the absence of 
their father and mother, but they did not 
consider the bearing of the two Oaslcutta 
cases to which I have referred. The basis 
of their decision that the paternal grand- 
mother is the natural guardian of her 
grandchildren isto be gathered from this 
statement in the judgment: 

“Qonsidering the habits and customs of the people 


(6) 49 M 765; 92 Ind. Oas. 827; AI R 1926 Mad. 
451; 50M L J689; 23 LW 285; (1993) M W N 
38 


2 . 
(7) 53 M L J677 106 Ind, Oas, 863; A I R 1098 Mad, 
43; (1927) M W N 91, 
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of this part of the country, there is no reason why 
the paternal grandmother should’ not be considered 
aa the natural guardian of her grandchildren in the 
absence of their father and their mother.” 

The short answer to this statement is 
that neither by Hindu Law nor custom is the 
grandmother recognized as the lawful guar- 
dian of the minor. No member of the family 
other than the father or the mother has 
‘been recognized as having the right of 

ardianship and this statement receives 
aT support from Mayne, Ed. 10, p. 299, 
from Mulla’s Principles of Hindu Law, 
Edn. 8, p. 565 and from Trevelyan’s 
“Hindu Law” Edn. 3, p. 251. The Bombay 
High Court in effect expressed the same 
opinion in In re Gulbat and Lilbai (8). Of 
course all other things being equal, the 
nearest relative of the minor should have 
the position of guardian butif the father 
and the mother have died, no relative can 
become the lawful guardian without an 
order of the Ccurt. I hold that the Courts 
below were right in refusing to recognize 
Neelamma as the. guardian in law of the 
minor and in rejecting the claim that her 
endorsements bound him. It follows that I 
consider that Kola Surayya v. Kola Sub- 
bamma (7) was wrongly decided and there- 
fore should not be followed. I would dis- 
wiss the appeal with costs. 

Mockett, J—I entirely agree and am 
only adding a few words in View of the fact 
that we are differing from a Bench of this 
High Court. After the very full investiga- 
tion into this subject which has been made 
to-day—the learned Oounsel for the ap- 
pellant referred to all the relevant deci- 
sions—l think it is olsar that at least at some 
period of time which it is difficult to fix, 
the only guardian of 8 minor was “the 
-king,” as he is so described in the texts. 
But to-day undoubtedly it cannot be argued 
thatthe father andin his absence the 
‘mother are not the legal guardians. They 
-have been. so recognized by usage and 

-custom. Indeed the position of the father is 
impliedly recognized by statute under s. 19, 
Guardians and Wards Act. How all this 
came about is atiractively putin the latest 
edition of Mayne on Hindu Law, para. 231, 
at p. 299, The learned author envisages the 
natural delegation to the parents by the 
king of duties so intimately affecting their 
‘son,-but that idea, as has been pointed out 
‘in the authorities to which my Lord has 
‘referred, although now having attained 
the. force of law,, has never been extended 
beyond the parents by the Courts. with the 
exception of the decision in Kola Surayya 

(8) 83 B60; 9 Bom, L R 923, 
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v. Kola Subbamma (7). In the case o. 
persons other than the parents, an expres: 
delegation or appointment is required and 
this has been done and is .to day’ done 
through the machinery of the Oourt os 
Wards. With all respect, I think the learn: 
ed Judges who decided Kola Surraya ‘‘‘v. 
Kola Subbamma (7) confused the’ ‘twe 
positions, namely a consideration as to 
who wasthe most desirable person to ‘be 
appointed as guardian ofa minor with æ 
consideration of whether desirability con: 
stituted a person a legal guardian auto 
matically. The difference between the tw 
positions is fully recognized by Davar, J. 
in In re Gulbai and Lilbai (8) and it seems 
to me that if these two distinctions are kept 
apart, this subject presents very little diffi: 
culty. Desirability can.only be relevant 
in an application to remove the father ox 
mother or in an application to appoint 
some oneelse. I agree that the decision oñ 
my learned brothers Devadoss ‘and Jack: 
son, JJ. in Kola Surayya v. Kola Subbam 
ma (7).is not in conformity with authorit 
and that this appeal must be dismissed wit 
costs, Í 


Krishnaswami Ayyangar, J.—It i 
scarcely necessary for me toadd any. 
thing after, if I may say so with the utmoe> 
respect, the full and elaborate consideratior 
that the matter has receiyed at the hande 
of my Lord. `The ‘question, in short, is 
whether a paternal grandmother can by 
reason of her relationship alone be held tc 
be a lawful guardian within: the meaning: 
of s. 21, Lim. Act, She may in a sense be 
regarded as a natural guardian as her rela 
tionship tothe minor isso close that she 
may be expected naturally to watch ove» 
and guard his interests. It is, however 
better to avoid the use of the expressior 
for the present purpose, as we are not 
concerned with finding whether in the 
ordinary course of nature she is or is not è 
fit and proper person to protect the 
minor's interest in the absence of a nearer 
relation. The statute has used the ex- 
pression lawful guardian and the introduc- 
tion ofthe term natural guardian cam 
scarcely elucidate discussion, but on the 
contrary may divert the attention. 

_ The Act does not define the ‘expression 
‘lawful guardian. Butit is obvious, . that 
we must resort to the personal . law ‘of 
the minor orto other enactments, if any 
to ‘ascertain its meaning. The only enact- 
ment having a bearing is the Guardians 
and Wards Act, 1890, which does no more 
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than define the word ‘guardian’ simplici- 
ter. We have, therefore, to fall back on tLe 
personal law of the minor, viz. the Hindu 
Law, to get at the meaning of the ex- 
Pression with which we are concerned, 
If a persén has been appointed or declared 
a guardian by Oourt-under the Guardians 
and Wards Act, he or she is undoubtedly 
alawful guardian. The difficulty arises 
only when no such appointment has bèen 
made, A lawful guardian can be no other 
than a person whom the law invests with 
the right and duty of protecting the pro- 
perty of the minor. Such a person is 
generally described as a de jure guardian 
in contrast toa de facto guardian, The 
law does make a real distinction between 
a de jure guardian anda de facto guar= 
dian. A de facto guardian may be a 
relation or even a mere intermeddling stran- 
ger who in fact assumes the management 
of aminor’s property though in law he or 
she has no authority to do so. It iscun= 
sequently impossible to regard. him as a 
lawful guardian, notwithstanding the fact 
that by reason of the decision of Courts, the 
acts of a de facto guardian bind the estate 
of the minor, if done under the pressure of 
necessity or for the clear benefit of his 
noslate. - . 
There is in the texts of Hindu Law no 
warrant for regarding a paternal grand- 
mother or indeed even the parents them- 
wolves for that matter, as the lawful guard- 
i@s ofa minor entitled to manage his pro- 
perty as of right. The texts bearing upor the 
point are few, and donot throw any direct 
-light on the point under consideration. They 
only seem to establish the proposition that 
it is the king -alone- who as parens patrie 
is the universal and supreme guardian of 
all the minors and their estates in the 
kingdom. He of course has the power to 
delegate his authority and to appoint guard- 
iang, and that power isnow vested in the 


Courts established by law bya process of ` 


legislative delegation, if I may so call it. 
As has been pointed out by my Lord, the 
parents of aminor.have been so long and 
Bo Consistently regarded as lawful guardians 
by the Courts no less than by the communi- 
ty-that-an exception in their favour must 
be held to have been engrafted on the 
primeval law of the Hindu text writers. 
-The father and in his absence the mother 
must accordingly be.regarded as lawful 
guardians, not requiriog an appointment 
for acting as such, and.this has now to be 
treated as an integral rule of the law itself. 
But such a custom is wholly lacking in the 
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case of other remoter relations not exclude 
ing the paternal grandmother, howevermuch 
they may be interested in -the welfare of 
the minor, [a the passages cited from 
Macnaghten and Strange, there would seem 
to be at the first look a statement of the 
order of lawful guardianship which- includes 
other relations besides the father and the 
mother. 

It is, however, c'ear to my mind that the 
enumeration was not intended to declare the 
persons to be recognized as lawful guardians 
under the Hindu Law without reference to 
an appoin:ment by Oourt. It seams to 
me that it will be more in consonance with 
the spirit of thelaw to hold that what 
was intended by the enumeration was but 
an indicationof the order of preference 
which the Qourt should bear in mind in 
making the choice of a guardian among 
the available relations, the dominant cone 
sideration being the welfare of the minor, 
It follows that neither the paternal grand- 
mother nor any other relations beyond the 
mother can be regarded as possessing 
an inherent right toact as lawful guardians 
for the purposes of s. 21, Lim. Act. I have 
the less. hesitation in-assenting to this 
view, as l consider that it will tend to 
protection of the minors’ 
than if I were to hold 
commencing 
from the elder.brother and including the 
paternal and the maternal relations have 
the inherent right directly and without an 
appointment by the Oourt to assume charge 
of a minor's estate and proceed to keep 
alive debts on his behalf. Such an expan- 
sion of the rule is, it seems to me, fraught 
with dangerous consequences, and in the 


properties 


„absence of binding autnority, should not be 


upheld. I concur inthe judgment just now 


- pronounced by my Lord, 


ND. Appeal dismissed, 


— t 


MADRAS HIGH COURT 
Criminal Revision Case No. 677 


and 
Petition No. 645 of 1938 
September 9, 1933 
- “LAKSHMANA Rao, J. f 
In re MADDUKURI SUBBA RAO AND 
` OTAHARS — PKTITIONBRS 
Criminal Procedure Code (Act V of 1898), 8. 106— 
Order under, in respect of offence under s, 426, Indian 
Penal Oode, legality. 
Offence under s. 426, I. P.O. doas 
breach ofthe peace and the order 
Criminal-P,-O, cannot be sustained, 


not involve a 
under s, 106, 


154 
. Cr, R. Case and P. from the judgment 
of Joint Magistrate, Bezwada, dated May 
50, 1938. 
. Mr. P. Satyanarayana Rao, for the Peti- 
_tioners. 
|. The Public Prosecutor, for the Crown. 
_ Crder.—The evidence justifies the con- 
Viction cf the petitioners under 3. 426, 
I. P.O, and the fines are not excessive. But 
„the offence under s. 426, I. P. O, does not 
involve a breach of the peace and the 
order under s. 106, Criminal P. O, cannot 
_be sustained. The order under 6. 106, 
_Oriminal P. O. is, therefore, set aside and 
otherwise this petiticn is dismissed. 
_ NoD. Order set aside, 


._. , .OUDH CHIEF COURT 
_ Oriminal Miscellaneous Application No. 108 
of 1939 
December 1], 1939 
Tuomas, O. J. anp Rapha KRIBBNA, J. 
_DISTRIOT MAGISTRATE, SULTANPUR 
| — COMPLAINANT—APPLICANT 


VETSUS ' 
| Mr, RAMJAS YADAVA anp Mr, RAM 
NARESH SINGH— OPPoSITB PARTIRS 
Contempt of Court—During pendency of proceed- 
ings under s. 107, Oriminal Procedure Code (Act V 
- of 1898), against certain persons, an M. L. A, writing 
. to Magistrate to withdraw proceedings against one 
of them—Contempt of Court held committed. 
No member of the Legialative Assembly has any 
right to interfere in the course of administration of 
- orlminal- justice. A 
While proceedings under s. 107, Oriminal P. O., 
<. Sgainst certain persons were pending in the Oourt 
of a Magistrate, a. member of the Legislative 
Assembly wrote a letter tothe Magistrate with the 
‘ intention that the proceedings against one of the 
persons should be withdrawn ; 


Disfaiot MAGISTRATE D. BaMJAS yADAYA (OUDH) 


Held, that the latter grossly offended against the - 


“law of contempt of Court. 


Or. Mis. App. for taking action under 
Contempt of Courts Act.’ 


_ The Assistant Govt. Advocate, for the 
Orown, 


Mr. M. H, Kidwat, for the Accused. 


Order.—This is a case for contempt of 
Court against Ram Naresh Singh, M. L. A., 
and Ram Jas Yadava, President of the 
peu Ka a uae T of Sultanpur, 
on the complaint of t istri i 
ot aan trict Magistrate 

As there ‘was fear of communal disturb- 
ance, two separate cases were started 
against 12 Hindus and 12 Muhammadans 
under s. 107, Oriminal P, O., in the’ Court 


of the Sub-Divisional]’ Magistrate of Kadi- 


“pur, District Sultanpur. ` The ‘learned 
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Magistrate bound dowa both the” partie 
on June b, 1939. On appeal, the learne 
Sessions Judge of Fyzabad, on July 2! 
1939, remanded both the cases for furthe 
evidence. The .learned Sub-Divisione 
Magistrate fixed the cases for further ev 
dence on August 31,1939. It appears tht 
on the same date about two hours befci 
the hearing of the cases Kam Nares 
Singh, M. L, A., wrote the following lette 
to the Sub-Divisional Magistrate and Rar 
Jas Yadava took it and gave it to th 
Magistrate. It is asfollows: 
“My dear Deputy Sabib, 


1 have nowadays been touring’ i 
Kadipur Tahsil in connection’ wit 
Congress work. In this tour I had 


chance of visiting Dostpur also, The 
Icame to know that proceedings und 
s. 107, are again going to be starte 
against the same 24 persons. I also ful) 
approve ofthis proceeding, But I hav 
realised one thing. Certain miuschief-moi 
gers have been left from prosecution an 
some innocent persons have been entra) 

ped. So Ithought to suggest to you 
amend the list, if possible, The famo 
Leader Barrister Inayatullah and one Shya 
Baran muy be included, and one Bench 
Rai, whois the President of the Mand, 
Congress Oom, and who was not actual 
at Dostpuron the day ofthe scuffle an 
whom 1 have greatly repremanded -ar 
have taken under promise to do nothir 
without my permission, may be dela 
from the list. L hope you will take it in pu 
lic service spiritand try to act accordir 
to my suggestion. The bearer of the lett 
is the President of the D. O. O. and a-ta 

in detail can be had with him. ; 

Soliciting a reply, : 

Yours sincerely,- 

(Sd). Ram Naresh Singh.” 

Benchu Rai, who is mentioned in* t] 
letter, was a member of the Dostpur , Oo 
gress Mandal and was one of the perso 
against whom proceedings under 8." 1 
had been taken. he intention of? t. 
accused Ram Naresh Singhin writing t. 
letter was thatthe proceedings under s. 1( 
should be withdrawn against Benchu - R 
and we have no doubt that the accus 
when he wrote the letter thought that `h 
position asa member of the Legislati 
Assembly entitled him to write the lett 
to the Sub-Divisional Magistrate. 

Itis not necessary for us to deal wi 
the matter at length because the accus 
have admitted their guilt, bat we mi 
point out that the letter grossly offer 
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. against the. law of Contempt of Uourt. It 
was Written at a time when the proceedings 
were pending in the Court of the Sub-Divi- 
sional Magistrate, and it was clearly an 
attempt to influence the Magistrate to drop 

_ the proceedings against Benchu Rai. No 

_ Member of the Legislative Assembly has 
apy right to interfere in such a manner in. 
the course of administration of criminal 
justice. 

When the case -came up for hearing 
before us, the accused tendered the following 
written apology: : 

“The humble application of Rim Naresh 
Singh and Ram Jas Yadava respectfully 
showeih : 

l. Thatnotice has been issued to the 
applicants to show cause why proceedings 

, Should not be taken against them under 

. 8.2 of the Contempt of Oouris Act (XII of 

' 1926), 

2, lhat the applicants greatly regret 
that their action has been an interference 
with pending judiciel proceedings. For 
this actirn of theirs, they tenderto Your 
Lordship a full and unqualified apology and 
undertake never to repeat the offence, 

‘Wherefore they throw themgelves at Your 

. Lordship’s mercey.” - 

The question for consideration is whether 

. we should act under the first proviso to 
8.3 of the Contempt of Oourts Act- which 

-- provides that “the accused may be dis- 

, charged ortke punishment awarded may 

_ be remitted on apology being made to the 
satisfaction of the Court’ or whether we 
should compel Ram Naresh Singh and Ram 
Jas Yadava to purge their contempt by 

. payment of a fineor the undergoing of a 
Bentence of imprisonment. 

The accused were present in Oourt and 
we put certain questions to them and have 
come to the conclusion that the apology is 
genuine. 

We accordingly while convicting Ram 

Naresh Singh and Ram Jas Yadava of 

- contempt of Court with respect to the Court 
of the Sub-Divisional Magistrate of Kadipur 

_ consider that the undertaking given by 

_ them is sufficient to meet the circumstances 

z of this case, accept the apology of the accus. 

-ed and order that they be discharged. We 

: make no order as to costs. f 


oB ~ Order accordingly. 


MADRAS HIGH COURT- 
Appeal No. 114 of 1937 
August 17, 1939 
WaADnswoRTH, J. : 
MAMMILI KUNHI RAMAN KITAVU, 
KARNAVAN anp MANAGER or 
THAVAZHI—A pegLiant 


VvETSUS 
VENGILERI THANANOHERL KUNHI 
KARNAVAN KITAVU —RRSPoNDENT 

Malabar Law—Family property—Acquisttion by 
manager— Presumption. 

In the absence of evidence-that the family pos- 
sessed property with the income of which the new 
acquisition might have been made, thera is no pre- 
sumption that the property acquired by the manager 
is family property. The fact that an item, the 
character of which.ia in dispute is mortgaged slong 
with another item proved to be family land, will 
not raise a presumption that the disputed item was 
also family land unless it be shown that the mort- 
gage itself wasa borrowing forthe benefit of the 
family, 179 Ind Oas. 344 (I), relied on, 


A, against remand order of the District 
Oourt, North Malabar, dated July 25, 1936. 


Facts.—The suit is to recover possession 
of two items of property from the defendant 
held by him under registered marupat, 
Ex. A, dated January 1/, 1919, executed 
by him in favour of one R, the then kirnae 
van of the plaintiff's tavazhi, on the ground 
that they belong tothe tarazhi and was 
‘dismissed under Ex. A to the defendant. 
The defendant set up a gift in his favour 
by the previous karnavan, Ex. B of 1922, 
The trial’ Oourt decreed the suit, In appeal, 
the lower Appellate Court held on the 
evidence that item No.2 was tavazhi prce 
perty and decreed possession, As regards 
Item No. (|), the evidence was that it was 
purchased by K in his name, and there 
was no evidence- that when R purchased 
the property, there was sufficient incone 
from the tavaeht out of which he could 
have made the purchase. The only evidence 
contra was that R clubbed this item with 
the tavaghi property in the transaction 
Ex, A. On this evidence the lower Appel- 
late -Oourt held that Item No. (1) was the 
private property of R and the gift in 
favour of the defendant was valid, and 
that the plaintiff could not recover it and 
remanded the suit to the trial Court for 
disposal. Against this decision the plaintiff 
preferred this appeal. 

Mr, K, Kuttikrishna Menon, for the Appel- 
lant. 


Judgment.—In the absence of evidence 
that the family possessed property with the 
income of which the new acquisition might 


. 
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bave be&h mede, there is no presumption 
that the property acquired by the manager 
is family property: Vythinatha Ayyar v. 
Varadaraja Ayyar (1) The fact that an 
item the character of which is in dispute is 
mortgaged along with another item proved 
to be family land will not,raisea presump- 
tion that the disputed item was also family 


land unless it be shown that the mortgage - 


itself was a borrowing for the benefit of 
the family. On boththese points the evi- 
dence is lacking. The appeal has, therefore, 
to be dismissed. 
ND. Appeal dismissed. 
(1) 48 L W 628; 179 Ind, Oas. 344;A I R 1938 


Mad, 841; IL R (1938) Mad. 696; (1938)1M L J 
216; (1988) M W N 13r; 11 R M 575, 





OUDH CHIEF COURT 
Second Oivil Appeal No. 72 of 1937 
; ` December 20, 1939 
. Rapua KRIBANA, d. 
` LAOBHMI NARAIN AND ANOTHRR— 
` APPELLANTS 
versus 
MUSAHEB ALI AND OTHERS 
— RBEBPON DENTS 

Oudh Laws Act (XVIII of 1876), s. 9—Pre-emp- 
tion—Preferential right iby drawing of lots, when 
determined—Ordinary tenant, whether member of 
under-proprictary village communtty—Sale- of plot 
also transfers well situated on tt. 

The lust sentence of s. 9, Oudh Luws Act, lays down 
the procedure of determining the order of preference 
where several persons having equal right of pre- 
emption have exercised their right of pre-emption 
by wstituting a suit, 

An ordinary tenant ina village cannot be said to 
be a member of the under-proprietary village com- 
munity ina village, 

‘The sale of a plot carries with its transfer of 
the well situated on the plot when itis not sold asa 
separate entity. | 

8.C. A. against the order of the Addi- 
tional Civil Judge, Lucknow, dated October 
3, 1936, 

Mr. R. B. Lal, for the Appellant. 
< Mr. Anwarul Hasan, for Respondent 

0. l. 

Judgment.—This appeal arises out of a 
pre-emption suit. 
On May 22, 1935, defendants Nos. 1 and 
_ 2 who are respondents Nos. 2 and 3 in this 
Court, executed asale deed fora sum of 
Rs. 125 in favour cf defendants Nos. 3 
and 4 who are appellants here, in respect 
of plot No. 623 of an area of 1 bigha 5 
‘ btswas in Village Saras, Pargana Nigohan, 
District Lucknow. The suit has been 
‘decreed by the two Courts below and the 
_ Verdees, t. e, defendants Nos. 3 and 4 have 
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come up. in appeal. The following con- 
tentions have been raised in support of 
the appeal : — 

(1) That there are other under-proprie- 
tors in the village and the plaintiff's pres 
ferential right cculd te determined only 
after the drawing of lota among all of 
them and for this purpose the other under- 
proprietors should have been impleaded in 
the auit. 

2) That the. appéllants are also mems 
bers of the village community ‘because 
they with one Misri Lal, who is the father 
of the appeliant No. land the uncle of 
the appellant No. 2, formed a joint Hindu 
family and are tenants of the plot in suit. 

(3) That the plot in dispute was sold 
along with one well and as the transfe 
of well is not preeemptible, so there could 
be no pre-emption in respect of the ploi 
as the well and the plot have both beer 
transferred by the same sale deed. 

As regards point No.1, it has been con 
tended that the right ot preemption il 
available to, all persons mentioned in a. | 
of the Oudh Laws Act, but where there ar 
several persons who are equally entitlec 
to that right, the particular person out o: 
them whose right can be given effect -t 
must be determined by -lct- between al 
those persons. The argument is that where 
there are persons in a village of equa 
status, none of them can pre-empt- unles: 
he has kad hia right determined either ou 
of Court or in the suit by drawing lote 
Reliance is placed upon the last sentence 
of s. 9 of the Oudh Laws Act. The tw 
Oourts below have held that the applica 
ticn of this sentence arises only amonge 
rival claimants to pre-emption and nc 
against those persons who never though 
of preeempting the property at ull. as 

The right cf preemption is defined i 
s. 6,88 a right to acquire immovable prc 
perty in preference to all other persons 
Section 9 givesa list of persons who i 
the order of preference are entitled to pre 
empt when property sold or foreclosed i 
a proprietary or under-proprietary tenure 
The language of 8.9 would indicate tha 
the order of preference mentioned in the 
section comes into play only when mor 
than one person mentioned in. that sectio: 
actually exercise that right. The right i 
there in all the persons mentioned therei 
but the order of preference is laid dow 
to regulate the exercise thereof, The lat 
sentence shows that where all rival pri 
emptors are equally entitled to exercise th: 
right then the Court shail determine th: 
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Tight by drawing alot. The werds “to 
exercise” and “the Court” in ‘this sentence 
exclade any idea of the determination of 
preference amongst several intending pre- 
emptors out of Court. i 

„Section 10 also indicates that the quese 
tion of preference has to be decided in 
thé suit when several persons o exer- 
cised the right of pre-emption. Notice of 
a proposal to sell or foreclosure has to be 
given to allthe persons who have a right 
of pre-emption irrespective of the order of 
preference, Section 11 lays down that a 
person having a right of pre-emption in 
respect of any property proposed to be 
sold, shall lose such right, unless within 
three months from the notice mentioned 
in 8. 10, he tenders the price to the person 
Proposing to sell. Ifthe right of pre-emp- 
tion is lost cn failure to tender the price, 
16 goes without saying that it is equally 
lost where no suit for pre-emption has been 
filed. In my opinion, the sentence in dis- 
pute of 8.9 lays down the procedure of 
determining the order of preference where 
several persons having equal right of pre- 
emption have exercised their right of pre- 
émption by instituting a suit and the view 
taken by the two Courts below in respect 
of this contention is upheld. 


As regards the second point, the lower 
Appellate Oourt has held that there is no 
evidence that the holding of Misri Lal is 
a joint family holding. Further, an ordie 
nary tenant in a village cannot be said to 
be a member of the under-proprietary vil- 
lage community ina village. This conten- 
tion has no force. 


The last contention has been raised in 
this Court by a petition dated August 14, 
1939, It was not raised in any of the Courts 
below. On a perusalofthe sale deed it 
would appear that the well was not sold 
as a separate entity, It was part of the 
plot sold. The words main ek dahan chah 
pukhta are words of description or better 
specification of the plot actually sold. The 
definition of immovable property in s. 4 (23) 
of the U. P. General Clauses Act (I of 1904) 
eee we :— 

ovable pro ” shall inal 
to arise out of bal ed things Na a 
earth, or permanently fastened to anything, attached 
to the earth, but shall not include steading timber, 
Towing crops or grass,” 

‘The sale of the plot in dispute carried 
with it a transfer of the well situated on 
that plot. Itwas-not soldasI have said 
above as a separate entity. The argument 
is an afterthought and has no substance. 
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In my opinion, there is no force in thig 
appeal and I dismiss it with costs. 
As the appeal has been dismissed, I 


reject Civil Miscellaneous Application 
No. 535 of 1932. 
B. , Application dismissed, 





RANGOON HIGH COURT 
Full Bench 
Oivil Reference No. 1 of 1939 
March 20, 1939 
Ropekta, O. J, BAGULRY AND SAARPB, JJ, 
MAUNG AYE MAUNG—Appauiant 
versus 
A. SCOTT AND Oo AND OTHBRS 
— RESPONDENTS 
Execution sale—Attachment and sale of judgment. 
debtor's movable property by decree-holder—Trus 
owner recovering such property from auction-pur- 
chaser—Auction-purchaser, if can recover Fron 
deeree-holder money paid by him on ground of total 
Janure of consideration—Oivil Procedure Oode (Act 
of 1908), O. XXI, r. 93, s. 60—0. XXI, r. 93 
whether creates new right—Non-owner disposing of 
goods not belonging to him— His action vis-a-vis true 
owner, nature of—Ezecution sale—What paases— 
Sale of Goods Act (III of 1930), s. 30—Scope of. 
Per Full Bencsh.—If a decrea-holder attaches and 
sells in execution of a decree against a judgment- 
debtor (the sale proclamation saying that the right, 
title and interest only of the judgment-debtor ía 
being sold) movable property, and such property is 
subsequently recovered by its true owner from the 
auction-purchaser, the auction-purchaser is entitled 
to recover from the decree-holder the money which 
he has paid on the ground that there has been a 
total failure of consideration. 6 Ind. Oas. 672 (8), 
explained. . 
Oage-law referred to.| 
er Baguley, J.—There is a difference between 8 
sale in which the jud t-debtor has some inter- 
est in the property sold and a sale in which hoe 
has no interest in the property sold. If the 
judgment-debtor has some interest in the pro. 
perty sold, there is no guarantee by any party 
or by the Court as to the extent of that in- 
terest, and, if that interest is sold, the sale becomes 
absolute and no more can be said or done about it 
in the absence of misrepresentation, fraud, eta, 
On the other hand, when the judgment-debtor has 
no attachable interest at all, nothing has been sold, 
and if nothing is sold, there is no sale. There is, 
therefore, nothing to become absolute and nothin 
to be set aside, There is simply a payment 
money in return for nothing and the money havy- 
ing thus passed is returnable. [p. 164, col. L] 
“ar Sharpe, J.—The whole basis of asale of mov- 
able property, be it a sale by the Court or not, is 
that something is sold. That besis is unchanged 
even in cases where the sale is by the Oourt in 
execution of a decree, the sale proclamation saying 
that only the right, title and interest of the jndg- 
ment-debtor is being sold. In those cases in whi 
it transpires that nothing whatever isin fact sold, 
there is, if the Na kang has paid the purchase 
money, & total failure of consideration. [p. 764, 


col 2] - | 
Per Roberts, O. J.—The Civil-P. O., is adjective 
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law as opposed to substantive law and O. XXI, 
r. 98 does not create a new right but merely gives 
a new and summary remedy in respect of immov- 
able property to “enforce that right. Order XXI, 
r. 93, only comes into operation if an order setting 
aside a sale has been passed under r. 92 and it 
does not provide the exclusive remedy of the auc- 
tion-purchaser, and these rules- have no application 
where an pase pu er has been deprived of 
the property purchased by him after the sale has 
been confirmed and by reason of the intervention 
of the true owner upon the ground that the judg- 
ment-debtor had no saleable interest in-the proper- 
ty. [p 763, col. 1] : 5 

Per Baguley; J., (in order of reference) :—If 
the non-owner does, dispose of goods which do not 
belong to him, his action sis-a-vig the true owner 
is in the ndture of a tort and it is quite” incre- 
dible that under s. 60, Civil P. O, the law entitles 
a creditor to attach and sell his judgment-debtor's 
right to commit a tort and clearly no right to 
commit a tort can be envisaged. [p. 759, col. 1) 

In the case of all sales in execution of decrees 
only the right, title and interest of the judgment- 
debtor passes. [p, 758, col. 2. ; 

The general principle of law is that only the 
owner can give a good title to another of his own 
property and the law has always done its best to 
protect: the rights of the legal owners. The 
power given by s. 30 (2), Bale of Goods Act, is in 
a sense of compromise which enables, in certain 
circumstances, & person, who ia nota legal owner, 
to transfer the title. [p. 759, col. 1.) 


O. Ref. arising out of 8. A. No. 279 of 
1938, from the judgment of the District Court, 
Amherst, in Civil Appeal No. 4-A of 1938, 


Order of Reference to a Full Bench 


Baguley, J.—Omitting the unnecessary 
points, the bare facts of the present case 
are as follows: Messrs. A, Scott & 
Co. sold an engine to Saw Yu Hoe on 
the hire-purchase system and under the 
agreement, the engine remained the pro- 
perty of Messrs. A. Scott & Oo. until 
the .price , had been paid in full. Kin 
Mun, got a decree against Saw Yu Hoe 
and in execution of that decree, he 
attached the ecgine which was in Saw Yu 
Hoe's possession. The engine was put up 
for-sale and sold to U Aye Maung. 
Messrs. A, Bett & Oc. knew noth- 
ing about the attachment until after the 
sale; so, they brought the present suit 
against Saw Yu Hoe, Kin Mun and Aye 
Maung, The suit is beaded as a snit for 
possession of the engine or in the alterna- 
tive for Rs. 609, its value. The exact nature 
of the case seems slightly obscure, The 
suit for possession of the engine can only 
be „brought against the person in whose 

ossession itis. The prayer for a decree 
a pi the alternative seems to me 
simply an alternative to getting pcsses 
of the engine and also on that baiia, ET 
oņly.be , claimed from the persons in whose 
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poscession it. originally was, I think, 
however, ‘that the suit is really in the 


nature of a combined suit, using the old 
terms of law, against Aye Maurg for 
trover and against Kin Mun for trespass 
agains. property. I cannot suggest that 
it is also filed against Saw Yu Hoe for. 
balance of purchase-money. That would 
be misjoinder of too glaring a kind. The- 
trial Court gave a decree against Saw Yu ; 
Hoe only for Rs.354 being the balance of. 

the unpaid purchase-money. Messrs. A. 

Scott & Oo, appealed and the Additional 

District Jadge gave a decree against Aye 
Maung only for the engine or its value,- 
Rs 370. The monetary amounts of the 

decrees given are interesiing. Rupees35t 

seems to be the balance of the unpaid >; 
purchase money and Rs. 370 seems to have . 
been fixed as the unpaid balance of the: 


. purchase money after allowing a certain - 


payment of Re, li to be credited towards 
interest. The present appeal is filed by 
Aye Maung. 

Of the three grounds of appeal argued, : 
the first 16 that under O, XXI, r. 77, when 
movable property is sold on payment of the .. 
purchase money, the ssle becomes absolute. 
and sppellant’s claim is tbat, the engine 
being movable property, as soon as he- 
paid the purchase money, he gct a complete _ 
title, It is pointed out that rr. 74 to 81 
apply to sales of movable property and r. t2 
onwards apply only to immovable property 
and the sale had been made absolute by., 
payment of the money. There is no provis- 
sion among the rules relating to movable 
Property corresponding to r. 91 which ' 
applies to immovable property. The 
answer to this argument ‘seems tome to be 
that in the case of all sales in execution of 
decrees only the right, title and interest of 
the judgment-debtor passes. This is. 
specifically stated in the sale proclaration , 
and is, I think, common knowledge to all, 
who take part in these sales, The appel-, 
lant’s next line of argument, and, if I may. 
say s^, a very ingenious argument it is, is. 
that s. 30 (2). Sale of Goods Act, applies... 
Although Saw Yu Hoe was regarded merely,- 
as the hirer in possession, he had really - 
agreed to buy the engine ultimately and - 
with the consent of the seller he was in, 
possession of the engine. If, therefore, he 
were to have sold the engine to some person 
who bought it in good faith and without | 
notice of any right of the original seller 
to the goods, the buyer will get aclear title, 
Section 30 (2), Bale of Goods Act, is based 
upon English, Law, a. 9, Factors Act, 1829, 


s 
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nd the leading case on this ig Lee v. Butler 
L). ` In that case 

“L, being in possession of furniture under a kire 
ad purchase agreement made with the plaintiff, sold 
ad delivered the furniture, before the last pay- 
ient had accrued due or been paid, to the defend- 
nt, who received it in good faith and without 
ance that the plaintiff had any right in respect 


And it was held that thesale and delivery 
vere valid. It is argued, therefore, that if 
daw Yu Hoe had sold this engine to Aye 
Maung. Aye Maung would have got the 
tlo. Therefore, it is argued, since 
<u Hoe's creditor has attached the engine 
nd sold it in execution of the decree, the 
ale must be good because Saw Yu Hoe's 
«terest in the engine included his power 
f disposal, and therefore when Kin Mun 
ttached and sold Saw You Hoe's interest 
e got hia power of disposal under s. 30, 
"aleof Goods Act. The argument, as I 
ave said, is ingenious but I cannot accept 
5. The general principle of law is that 
nly the owner can give a gond title to 
ther of his own property and the law 
as always done its best to protect the 
ights of the legal owners. The commercial 
world, however, is more interested in remov- 
ig restrictions upon trade aud it is quite 
Near that business would be impossible if 
very time a purchaser wished to buy goods, 
e had to examine the title of his vendor. 
o, the power given by s. 30 (2), Sale of 
doods Act, is ina sense of compromise 
vhich enables, in certain circumstances, a 
erson, who is not a legal owner, to transfer 
ne title. 

If the non-owner does, -in this way, dis- 
ose of goods which do not belong to him, 
is action vis-a-vis the true owner is in the 
ature of a tort and it is quite incredible 
dat under 8. 60, Civil F. O., the law entitles 
. creditor to attach and sell his judgment- 
‘ebtor's right to commit a tort and c'early 
0 right to commit a tort can be envisaged. 
‘he machine belonged to Messrs. A. Soott & 
jo; It was in Saw Yu Hoe's possession 
agally and under a contract which is ofa 
-ommon nature. Being their property and 
waving found its way into the hands of Aye 
faung. they are entitled to follow it there 
md- claim to recover it. Equitable con- 
iderations, however, require the Court not 
= ‘allow Messrs A. Scott & Co. to make a 
arofit out of this transaction, so, fortunately 
or the other people, although the engine 
s -their property their beneficial interest: 
a it really was no more than to recover 
43, 370 from Saw Yu Hoe, The decree 
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against Aye Maung in favour of Messrs. 
A. Soott & Co., therefore, should be not ~ 
for the return of the engine or its value 
of Ra, 3 0, but for the return of the engine. 
Execution by seizure of the engine is not to 
be granted if defendant No. 3 pays into ' 
Osurt or to Messrs. A. Scatt & Oo, the sum of 
Rs. 370 in lieu of the engine, and their 
coste. 

The appellant, however, also aska that the 
decree if not set aside against him should 
direct the payment by Kin Mun's rapTee 
sentative to him of the purchase price they 
received from him. Iam aware that in ‘all 
cases in which property is sold at a Court 
auction, there is not necessarily a warranty 
of title and in a Single Judge ruling of this 
Oourt Maung Pa v. Abdul Ganni (2) this 
was laid down. In this case a reference 
was made to Maung Tun v. Wa Ngan (3) a 
decision of a Full Banch of the late Ohief 
QOourt, This lays down that: 

“When movable property is sold in execution of a 
deores and it is subsequently found that the judgment- 
debtor had no saleable interest in the property, and 
the purchaser is thereupon deprived of the property, 
the purchaser is not, in the absence of fraud, 
entitled to recover the price paid from the deoree- 
holder.” 

In the judgment of the Bench, Fox, O. J. 
at p. 63*, remarked in passing: 

“Tt may ssem inequitable that he should not havea 
right to recover his money from the man whocan 
only have raceived it wrongly, but in the face of 
their Lordships’ decision in Dorab Ally Khan v. 
The Rxecutors of Khajah Mohecooddeen (4) and in the 
absence of any legislative provision contemplating 
sucha right, I am constrained to hold that he has 
none, It cannot be assumed that their Lordships 
overlooked therule that the Oourts of India are 
bound to decide according to justice, equity and good 
conscience, and it mast be assumed that in appeals 
from the Indian Courts, their Lordships themselves 
follow that rale.” ; , 

Now without speculating with regard to 
what their Lordships may or may not have 
overlooked, it is, I fear, clear that the learned 
Chief Judge must have overloəked one 
important point. Towards the end of the 
judgment there is a passage: 

“There is, no doubt, a further question whether the 
plaintiff has shown acase which, if proved, would 
entitle him to recover back the purchase money as 
money had and received to his use as upon a total 
failare of consideration.” 

The facts in Darab Ally Khan v The 
Executors of Khajah Moheeooddeen (4) were 
shortly that in execution of a decree 
obtained in the late Supreme Oourt of 


(3) 4 R 202; 97 Ind. Oas, 1029; AIR 1926 Rang 
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Judicature at Fort William a writ of fieri 
facias was issued to the Sheriff of Oalcutta 
iz 1866 directing him to recover from the 
movable and im movable property of the 
judgment-debtor within Bengal, Bihar and 
Orissa, and Benares and certain o'her 
places, a certain sum cf money. The 
Sheriff, however, proceeded outside the large 


area in which he was authorized to execute: 


‘ and seized some .property in Oudh. The 
only question before the Judicial Committee 
was whether the purchaser could sue for 
‘damages against the Sheriff and the attach- 
ing creditor. They -held that on the facts 
as stated, the suit would lie. The law which 
had to be administered was the Common 
Law of England and IfearI know little or 
nothing about a writ of fieri facias and the 
powers of the Sheriff under English Law. 
There isa passage inthe judgment which 
indicates that special rules would apply in 
- such cases: f 

“The rule itself cannot properly be held applicable 


to sales by the Sheriff which are governed by rules 
peculiar to such gales,” 

- The facts upon which this case was based 
date frem the year 186.. The learned Chief 
Judge in Maung Tun Ma v. Ngan (3) 
quotes from Dorab Ally Khan v. The Exe- 
cutors of Khajah Moheeooddeen (4). 

“Now it is of course perfectly clear that when 
property has been sold under a regular execution, 
and the purchaser is afterwards evicted under a 
title paramount to that of the judgment-debtor, he 
has no remedy against either the Sheriff or the 
judgment-credator.” 

When, however, we see that the Judicial 
Committee were applying a rule which has 
no applicability whatsoever to ordinary 
sales in execution under the Civil P. O., 
I confess I fail to understand why the rule 
laid down for Sheriff's sales by the Privy 
Council should be made the one governing 
factor upcn which to ascertain the rights of 
the parties who are litigating under another 
law. Proceeding further on, in the judg- 
ment, the learned Obief Judge said: 

“By the Oivil P. O. of 1877 the Legislature gave 
a remedy to auction-purchasers of immovable pro- 
perty when the judgment-debtor has no saleable 
interest in the property sold, and when for that 
reason the purchaser is deprived of it. Unders 315 
the auction-purchaser might get back in execution 
proceedings his purchase money and possibly in- 
terest on it, from the person to whom it had been 
paid.” 


Be goes cn to point out that there was no 
provision similar to ss. 313 and 315 apply- 
ing to movable propeity from which he 
deduces tbat the buyer of movable pro- 
perty has no remedy whatsoever, With due 
respect, this reasoning does not seem to me 
jo be sound, He has used the correct word, 
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the section of the Civil P. O. gives a sum- 
mary remedy, but what we are concerned 
with here is the right of the purchaser and, 
as Ihave had occasion to point out in other 
cases, the Civil P. O. is a Oode of civil 
procedure. It merely gives means where 
by a party may proceed to exercise a right 
which he has aliunde; it never gives a sub- 
stantive right; so’ where tke Civil. P. O. 
givesaremedy, by giving the remedy it 
seems to me to recognize a pre-existing 
right. If a purchaser has a remedy to 
recover his purchase money when the 
judgment-debtor is shown to have no 
interest at all, then that recognizes the 
existence of a right to recover the purchase 


‘money under these circumstances, and it 


seems to me that in principle there can be 
no difference between the right to recover 
the purchase money under similar circum: 
stances whether the property sold is mov- 
able or immovable. The fact that no provi- 
sion corresponding to s. 313 exists in regard 
to movable propery simply means, so far 
asI understand it, that the purchaser of 
immovablé property under these circums 
stances has a short remedy by way of an 
application, in addition to his intrinsic re- 
medy of filing aregular suit to enforce his 
right, whereas the short remedy of an ape 
plication to the executing Court dces not 
exist for the benefit of the purchaser of move 
able property; but he also, it seems to me, 
must be regarded as having the means of 
enforcing his right by aregular suit and 
this, I will submit, is what their Lordships 
of the Privy Oouncil were referring to, in 
the passage which I have quotedin Dorab 
Ally Khan v. The Executors of Khajah 
As far back as 1877, in 
Framji Besenji Dustr v. Hormasji Pestanji 
Framp (5), where the property sold in 
execution of the decree was certain shares, 
which are movable property, the right to 
file @ suit in consequence of the judgment- 
debtor having no interest in the shares was 
recongized, the sale was set aside, and the 
purchase money was ordared to be re-paid 
to the auction-purchaser. This suit, it may 
be mentioned, was decided on August 10, 
1877, long before the Oode of 1822, came 
into existence. It was therefore decided 
under the Code of 1859, and the Code of 
1%59 had no section corresponding even to 
ss, 313 and 315 of the Code of 1882. There 
was no corresponding section in the Oodes 
of 1877 or 1859. Returning again to Maung 
Tun v. Ma Ngan (8), Irwin, J. who wrote the 
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-second judgment took the same view of Dorab 

Ally Khan v. The Executors of Khajah 
Moheeooddeen (4), as I do, namely that as 
the law applicable to that case was quite 
different to the law applicable to this 
country, he did not think “their Lordships 
would approve of the dictum being held to 
be binding on Oourts which have toad- 
minister a different law.” Leaving aside 
therefore this case he said he could find no 
authority tosay thatin the mofussil either 
the bailiff or the decree-holder gives any 
warranty of title. He seems to be under the 
impression that because paras. 2, 3 and 4, 
s. 315 of the 1882 Code did not apply to 
movable property, therefore the purchaser 
of movable property had no means of obtain- 
ing relief. This, itseems to me, regards 
the right as having been given by the Civil 
P. O. and my contention is that rights are 
not given by the Oode of procedure. 


Hartnoll, J, who followed took his stand 
on Dorab Ally Khan v The Executors of 
Khajah Moheeooddeer (4). Robinson, J. 
who wrote the next judgment, considered 
that the dictum in Dorab Ally Khan v. 
The Executors of Khajah Moheeooddeen (4) 
was a general statement of the law 
which would apply to the case of a 
sale by the Oourt’s bailiff. He did accept 
the argument that s. 109, Contract Act, 
ehowed that the Law of England when the 
Privy Council raling was passed had not 
been adopted in India but says that s. 109 
was in existence when the Privy Oouncil 
ruling was passed. It is quite trae that the 
Contract Act came into force on September 
1, 1872, and the Privy Council case was 
decided in 1578, but the facts which gave 
rise to the case started with an application 
for a warrant in June, 1866. The last judg- 
ment is by Bell, J. He refers to Dorab 
Ally Khan v. The Executors of Khajab 
Moheeooddeen (4) which notices that it did 
not refer to the law of India but says that 
that does not seem to him to detract from 
its value a8 guide of the decisions on the 
Indian law, He first refers to Sowdamini 
Chowdrain v. Kishen Kishore Poddar (6). 
This, of course, was decided before the 
Oontract Act came into force. He says that 
the subsequent enactment of s. 109, Contract 
Act, did not detract from its value because, 
he says, the argument that s. 109 altered 
the existing law is in-direct opposition to 
the views expressed by the Privy Council 
in Dorab Ally, Khan v. The Executors of 
Khajah Moheeooddeen (4) but, as [ have 
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said, the facts on which Dorab Ally Khan 
v. The Executors of Khajah Moheeooddeen 
(4) arose were earlier than 1872., He says that 
“caveat emptor” applies. Now, s. 109, Contract 
Act, is a considerable limitation to the 
principle of “caveat emptor" aad since 
thens 109 again has been repealed, and 
now the law is to be found ins. 14, Sale 
of Goods Act. Even in England the princie 
ple of “caveat emptor” has been riddled 
with exceptions and according to Lord 
Oampbell in Sims v. Marryatt {7) at p. 289 
“the exception well nigh eat it up.” 

My own view is that when, as in the 
present case, in the execution proceedings 
the sale proclamation states that ‘intending 
purchasers are warned that only the right, 
title and interest of the judgment-debtor 
is going to be sold” there is an implied ware 
ranty that the judgment-debtor has some 
interest. ‘There are no apt words saying that 
whatis being sold is “the right, title and 
interest of the judgment-debtor, if any,” 
or “the right, title and interest of the judg- 
ment-debtor, if he has one,” and [ think 
that as all the parties concerned are before 
the Court and this appeal has been filed by 
the auction-parchaser making the decreee 
holder party, it is only right that all the 
rights and liaibilities of the parties as against 
ERE in this matter should be finally de- 
cided in this case. Bee O. XLI, r, 33. If the 
view toat I take of this law is correct, I 
would give Messrs. Scott & Oo. a decree 
against Maung Aye Maung for the return of 
the machine with costs, the decree not t) be 
executed if he do pay to them the sum of 
Ra. 370 and costs, the sum of Rs. 370 ree 
presenting the unpaid portion of the pure 
chase money. Whatever in the event Maung 
Aye Maung kas to pay to Messrs. Scott & 
Ob, he is entitled to be reimbursed together 
with his own costs by the attaching creditor, 
now the legal represetatives of the deceased 
Kin Mun. When these transactions have 
been carried out, there will remain the 
question of what alteration must be made 
with regard to the amunt that must be 
regarded as having been received in part 
satisfaction of the decree as between the 
legal representatives of Kin Mun as decree- 
holder on the one hand, and Saw Yu Hoe, 
the judgment-debtor on the other hand. 
This cannot be determined in this suit but 
will have to be decided under s. 47, Oivil 
P. O., by the executing Oourt. In this 
Court no order of any kind will be passed 
with regard to Saw Yu Hoe, save that he 
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do bear his own costs throughout. In view, 
however, of the five Judge ruling of the late 
Chief Court, I hardly see how, sitting as a 
Single Judge, I can overrule it. I therefore 
refer to a Full Bench of as many Judges 
as my Lord the Chief Justice may think fit, 
the question; “If adecreesholder attaches 
and sells in execution of a decree against 
a judgment-debtor (the sale proclamation 
saying that the right, title and interest only 
of the judgment-debtor is being sold) move- 
able property, and such property is subse- 
quently recovered by its true owner from 
the esuction-purchaser, is the auction-pur- 
chaser entitled to recover from the decree- 
holder, the money which he has paid on the 
ground -that there has been a total failure 
of consideration ?” 

Mr. Aiyangar, for the Appellant, 

Measra. Beecheno and S, C. Chowdhury, 
for Respondents Nos. 1 and 3a and 3b, res 


ectively. 
Brees OPINION 

Roberts, C. J.—The question of law 
referred to this Full Bench is in the follow» 
ing terms : 

“If g decree-holder attaches and sells in execution 
of a decree egainst a judgment-debtor (the sale 


proclamation saying that the right, title and interest - 


only of the judgment-debtor is being sold) movable 
pro , and such property is subsequently recover- 
ed b. its true owner the auction-purchaser, 
' ja ‘the “auction-puchaser entitled to recover 
from the decree-holder the money which he 
has paid on the ground that there has been a 
total failure of consideration ?” 

The facts of the case which gave rise to 
it are that the first defendants, Messrs, A. 
Scott & Co, delivered to Saw Yu Hoe, 
defendant No. 2, an engine upon a hires 
purchase agreement ; by the terms of the 
agreement the engine was to remain the 
property of the vendors until the purchase 
price was paid in full. One W. Kin Mun, 
since. deceased.(whose heirs are defendants 
Nos, 3 and 4) obtained a money decree 
against Saw Yu Hoe and purported in ere- 
cution thereof to attach this engine which 
was inthe judgment-debt»r's possession 
but was the property of the first defendante, 
Messre.Scertt & Co. It was then ostensibly 
put up for sale and purchased by the ap- 
pellant Maung Aye Maung. When the ap- 
pellant discovered that the engine which 
he thought he had bought and for which 
he had paid the purchase price, belonged to 
Messre. A Scott & Co. and that he was 
obliged to return it to them, he sought to 
recover the purchase price from someone 
or ,other of the defendants. The learned 
Judge who made the reference did so by 


reason of the judgment of five Judges in the | 
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Chief Oourt of Tower Burma ln Maung Tun | 


v Ma Ngan (3). In that vase it was held 
that the purchaser of movable property at 
a Court sale bought the property put up for 
sale subject to any existing incumbrances; 
no more could be soldin execution of the 
decree than the right, title and interest of 
the judgment debtor and such purchaser 
was not entitled to recover the price paid 


by the decree-Lolder when deprived of the, | 


property by reason of a second sale under 
a mortgage decree. 

The case in Dorab Ally Khan v., The 
Executors of Khajah Moheeooddeen (4) was 
quoted in their decision, 


in Bengal, Bihar and Orissa, Benares and 
certain other districts under a writ of 
fieri facias exceeded his jurisdiction and’ 
Beized certain property in Oudh. Their 
Lordships of the Privy Council pointed out 
(at p. 8134) that sales by the Sheriff were 
governed by rules peculiar to such sales, 


but that the plaint directed by the purchaser ` 


at the Sheriff's sale, who had subsequently 
been evicted, against the judgment-creditor 
had not wholly failed to disclose a cause of 
action. It was observed that there was the : 


In that case the | 
Sheriff who was entitled to seize property | 


i 


question whether the plaintiff had shown a’: 


case which, if proved, would entitle him to 


recover back the purchase money as money . 
bad and received to his use as upon a total ‘ 


failure of consideration. The Chief Court of 
Lower Burma laid stress upon the follow 
ing passage in the judgment : 

‘Now it is of course perfectly clear that when the 
property has been so gold under a' regular execution 
and the purchaser is afterwardsevicted under a title 
paramount to that of the judgment-debtor, he has no 
remedy againet either the Sheriff or the judgment. 
creditor. This, however, is because the Sheriff is autho- 
rized by the writ to seize the proper 
tion-debtor which lies within 8 


warranting that title to be good.” 
Page, 
(>), observed : 


“That ig the general rule, but in a case where” 


of the execu- . 
: territorial . 
jurisdiction and to pass the debtor's title to it without ` 


“in Rishikesh Laha v. Manik Molla’ 


1 


a 


property in which the judgment-debtor has no saleable - 


jnterest has been purchased in execution of a decree 


and the circumstances are such that in accordance ' 


with the equitable rules obtaining in that behalf it- 
would be against reason and ‘ conscience that the 
person to w 


auction-purchaser, the auction-purchaser is entitled 


m the purchase price has been paid" - 
should retain the purchase money as against the.: 


to recover such money as money had, and received to, ` 


his use. If he did not possess such a right, he 
be exposed to loss resulting from fraud or collu- 


sion at the sale between an execution-creditor . 


and the judgment-debtor, and yet remain without 
redress. But against loss sustained in such cireum- 

(8) 53 O 758; 96 Ind, Oas, 64; A I R 1986 Oal 
971; 430 L J 418, 
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ances the law does not leave him defenceless and 
o auction-purchaser may recover the purchase price 
hich he has paid if he can bring himself within the 
uitable principles which justify a suit for money had, 
ad received, apon the ground that itisuncongolonable 
at the defendant should retain the money as against 
e plaintiff” 

Now in England the execution of a decree 
or money fs entrusted to the Sheriff, an 
Micer who is bound to use his own discre- 
ion and is directly responsible to those 
oterested for the illegal seizure of gcods 
thich do not belong to the indgment-debtor: 
se Kissorimohun Roy v. Harsakh Das (9), 
st p: 443. But it was pointed out by Jai 
ia}, Jein Mehr Chand v. Milkhi Ram (10), at 
1» 652 that : 

“While it is true that when selling the property of 
he judgment-debtor the Court does not guarantee any 
«itle, it does proclaim and communicate to the intend- 
1g purshaeers that according to the representation of 
‘he decree-holder, the judgment-debtor has some 
nterest in the property to be sold; the extent of that 
nterest is not investigated nor is it guaranteed by the 
Yourt but the existence of some interest is affirmed by 
the decree-holder. Itis inconceivable that the Court 
‘would proceed to cellthe property in respect of which 
ne decree-holder has not made a representation, 
xpress or implied, that the judgment-debtor has a 
aleable interest in it.” 

Although the case cited related to im- 
movable property, it was most carefully 
explained in the decision of the Full Bench 
that the Oivil P. O. is adjective law 
xssopposed to substantive Jaw and that 
4, 315 (the provisions of which are now 
necrporated in O, AKI, r, 93) did not create 
anew right but merely gave a new and 
summary remedy in respect of immovable 

property to enforce that right, Order XXT, 
<. 93 only ccmes into operation if an order 
setting aside a sale has been passed under 
x. 92 and it does not provide the exclusive 
«emedy of the auction-purchaser, and these 
«ules have no application where an auctions 
purchaser has been deprived of the pro- 
[pers parchased by him after the sale has 

een confirmed and by reason of the inter- 

wention of the true owner upon the ground 
‘hat the judgment-debtor had no saleable 
dnterest in the property. 


The question whether the auction pur- 
chaser can recover back the purchase price 
from the decree-holder depends therefcze 
upon whether ilere has been a tctal failure 
of consideration. A suit based upcn euch 
failure of ecnsideration for tke recovery of 
money paid is maintainable in this country: 


(9)-17 0 436 at p. 443; 17 I A 17; 5 Sar. 472; 13 Ind 
Jur. 453 (P O 
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Chaitanya Das v. Ranjit Pal Chaudhuri 


.(11), and in my opinion the answer to the 


uestion raised in the reference must 
therefore be given in the affirmative; 
Advocates’ fee 15 gold mohurs. ‘ 

Baguley, J.—I agree with the answer 


_ proposed by my Lord the Chief Justice but 


as I made the reference myself, I would like 
to add a few remarks particularly as part 
remarks are in the nature of 
criticizm of the reference actually made. 
The wording of the reference that I made 
would have applied perfectly to the case 
of Maung Tun v. Ma Ngan (3), which was 
mentioned so oftenin the course of this 
argument; but the question which really 
arose in this present reference was not 
quite the same, and it would have been 
better had I referred the same question 
as was referred in that case. The question 
which was referred in the case in Maung 
Tun v. Ma Ngan (3) did not really apply 
to the case which was before the Jate Chief 
Court of Lower Burma. In that case the 
judgment- debtor whose boat was sold had 
got an interest in the boat and the pur- 
chaser at the Court auction did get some 
benefit from the purchase, The boat was 
sold by the Court in August, 1905, and it 
was not until the following December that 
a mortgage decree was passed against the 
boat and in consequence’ the. purchaser at 
the Court auction was deprived of it. In 
that case certainly the judgment-debtor 
had an attachable interest; so the question 
which I actually referred would have ap- 
plied to that case and the question which 
was referred in that case would apply | to 
the present reference because the question 
there asked applied to cases In which 
judgment-debtors had no saleable interest 
in the property. However, throughout the 
argument of the present reference it was 
assumed that the judgment-debtor had no 
saleable interest in the property. 

It was anfortunate that at the time the 
case was argued before me as a Single 
Judge, my attention was not drawn to 
certain cases which were dealt with before 
this Full Bench. Irefer to Rishikesh Laha 
v. Manik Molla (8) Chaitanya Das v. 
Ranjit Pal Chaudhuri (11), and Mehr 
Chana v. Milkhi Ram (10). Had I known 
of these cases, I would probably have fol- 
lowed them and refused to follow the Bench 
ruling of the late Ohief Court. I would like 
to refer toone point that was emphasized 
in the argument, namely that in O, XXI, in 
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the rules referring to- the sale of movable 
property, there is nothing which corres- 
ponds to-r, 91 which refers to sales of 
immovable property, and r.77 (2) states that 
“on payment of the purchase money, the officer or 
other person holding the sale shall grant a receipt 
for the same, andthe sale shall become absolute.” 
‘Tt is argued that when the sale becomes 
absolute there can be no return of the pur- 
chase money without a setting aside of the 
sale. . The argument, if I may say so, is 
quite fair, but for a-sale to become absolute, 
there must have been asale; for a sale to 
take place, there must be something sold 
and a price paid or promised .and this, in 
my opinicn, shows the difference between a 
sale in which the judgment-debtor ha: some 
interest in the property sold and a sale in 
which he has ho interest in the property 
sold. It is conceded that ifthe judgment- 
debtor hag some interest in the property 
sold; there is no guarantee by any party or 
by the Court as tothe extent of that inter- 
est, and, if that interest is sold, the sale 
becomes absolute and no more can be said 
or done about it in the absence of misrepre- 
sentaticn, fraud, eto. On tbe other hand, 
when the judgment-debtor has no attache 
able interest at all, nothing has been sold, 
and if nothing is sold, there is no sale. There 
is, therefore, nothing to become absolute and 
nothing to be set aside. There is simply a 
payment of money in return for nothing. 
It will be noted in Dorab Ally Khan V. 
The Executors of Khajah Moheeo ,ddeen (4), 
their Lordships (at page 816*) considered 
the’ question whetherit could be sgaid 
that in the case before them there 
had been a total failure of consideration 
because the purchaser had been for 
nearly two years in possession of 
the property in question and might be as- 
sumed during that time to have gained some 
benefit from his purchase, in which case 
they said that it could not be stated that 
consideration had wholly failed, but that in 
view of the fact that if thesale was in fact 
a complete nullity, he would become liable 
to the true owner for all the rents and 
profits which he had received, it would be 
impossible to say that he had received any 
substantial benefit, for everything which 
he ‘might receive by virtue of his irregular 
position was liable to be taken away from 
him by the true owner. [am certainly of 
opinion, that when the decree-holder asked 
the Court to attach property in execution 
of the decree against his judgmeat-debtor 
he must be held to be representing that his 
judgment-debtor had some interest in that 
- "Pago of 8 O-[Rd] 
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property. There ia not in the ordinary 
course a representation that he is in full 
ownership of the property and there is cere 
tainly no guarantee thatthis is the case; 
but unless the decree-holder has made a 
representation that the judgment-debtor 
has some interest, he could not ask the 
Oourt to attach it. In the result if the 
judgment-debtor had any interest in the 
property that interest went to the purchaser 
at the Oourt auction and even if the pur- 
chaser finds he has got a much smaller 
interest that he expected orhoped to get, 
he has ordinarily no cause of action against 
any one. If, however, the judgment-debtor 
has no attachable interest at all, when he 
had a right to expect that he would get 
something, he has got absolutely nothing 
and, as I have suggested, there is no sale; 
therefore no sale became absolute and there. 
is no sale which need or can be set aside 
and the money having passed for no con- 
sideration is recoverable. 

Sharpe, J.—I agree that the question 
referred, which is one: involving a purely 
abstract proposition of law, must be answered’ 
in the affirmative. I propose to state my 
reason quite shortly. ln my judgment, the 
whole basis of a sale of movable property, 
be ita sale by the Court or not, is, ag 
my brother Baguley has just pointed out, 
that something is sold. That basis is un- 
changed even in cases where the sale is by 
the Oourt in execution of a decree, the sale 
proclamation saying’ that only the right, 
title and interest of the judgment-debtor ig 
being sold. In those cases in which it tran- 
spires that nothing whatever is infact sold, 
there is, if the purchaser has paid the pur- 


-chase money, 8 total failure of consideration. 


It is clear from the judgment of Sir James 
Colville in Darab Ally Khan v. The Execus 
torsof Khajah Moheeooddeen (4)—indeed 
itis almost stated there in express terms 
—that here, asin England, a plaintiff is 
entitled to recover back purchase money 
as money had and received to his use in 
the case of a total failure of consideration. 
To my mind thatis sufficieat to dispose 
of this reference. A consideration of the 
terms of O. XXI, Civil P. O., is, in my 
opinion, unnecessary and only tends to 
confuse the real pcint of the case, for, as 
bas been pointed out by my Lord the 
Chief Justice, and also by Bagulay, J. 
when referring this question, that Oode is 
purely adjective, as opposed to substantive 
law. : 
D. Answer in affirmative, 
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SIND JUDICIAL COMMISSIONER'S 


OURT 
Revisicn Application No, 28 of 1938 
May 17, 1939 
Davis, J. O. AND TYABJI, J. 
RAMCHAND VIRMAL—Appnicant 
versus 
LILARAM AND ANOTABR— OPPONENTS 

Oivil Procedure Code (Act V of 1908), ss. 10, 115 
—Order under s.10 refusing stay— Revision, if main- 
tainable. 

No revision is maintainable against an order of 
a Judge under s,10, Oivil P. O., refualog to sta 
proceedings and directing a suit to proceed. 27 Ind. 
Oas. 917 (5), explained. 


(Case-law relied on.) 

. R. App. from the order of the First Olass 
Bub-Judge, Hyderabad, dated March 
19, 1938. 


Mr. Fatehchand Assudomal, for the Ap- 
Plicant. 

Mr. Dipchand Chandumal, for the Op- 
ponents. 


Davis, J. C.—This is an application in 
revision against an order of the learned 
First Olass Subordinate Judge, Hyder- 
abad, dated March 19, 193, in which he 
refused to stay Suit No. 103 of 1936 in 
his Court. It was argued that s 10, Civil 
P. O., prevénted his proceeding with the 
trial of the suit before him, there being 
another suit prior in point of time between 
the same parties or parties litigating under 
the same title in which the same matters 
directly and substantially in issue, filed in 
the Bombay High Court. The learned 
Judge dealt with this objection carefully 
and at length, as he and other Judges have 
dealt carefully and at length with other 
objections raised in this Suit No. 103 of 1936, 
which to thia day, May 17,1939, has made 
no appreciable progress. 
preliminary objection taken that revision 
application will not lie against an ordercf 
the Judge rejecting an objecticn under 
8. 10, Oivil P. O., and ordering the suit 
shall prcceed: before him must sacceed, for 
such an order is not acase decided within 
the provisions of s. 115, Oivil P.O. A Bench 
of this Oourt in the judgment reported in 
Zenab Sukhio v. Muhammad Haji-Allahdino 
(1) have pointed out thats, 115, Civil P. O., 
does not in terms refer to interlocutory 
orders; it refers to a case decided and it 
was in Zenab Sukhio v. Muhammad Haji 
Allahdion (1) laid down that the point 
whether a case is oris not decided within the 
provisions of s. 115, Civil P, O., must be 


(1) 32 SLR 708; 174 Ind, © 572, AI R 1938 
Bind 76; 10 R 9 264, j 
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determined upon the facts of each case. 


In the case of an order of a Judge refusing 


to stay proceedings under s, 10, Vivil P. 0., 
there is authority that such an order doea 
not fall within the provisions of s. 115, 
Civil P, O., in Bal Krishna v. Ram Kishun 
(2) while in Sultanat Jhan Begam v. 
Sundar Lal (3) it was decided that an 
order staying a suit on an application under 
8. 10, Oivil P. O., was also not a case decide 
ed within the meaning of s. 115, Civil P. O, 

In Kalwant Rai v. Fonseca & Co. (4) it 
was also held that an order staying a suit 
under s. 10, Civil P. O., is not a case decid- 
ed within the meaning ofs. 115, Civil P. C. 
It is true that in Sivaprasad Ram v. Tricom- 
das Coverji Bhoja (5) the Calcutta High 
Court set aside an order of the Subordinate 
Judge staying a suit under s. 10, Civil 
P.O, but in that case the power of the 
Oourt to interfere under s.115, Civil P. O., 
was not considered atlengih. It merely 
stated that the Court had ample power to 
interfere with an interlocutory ordér, even 
if that power only lay under s. 15 of the 
Charter Act. 


The view of the Madras High (ourt in 
certain cases in unauthorized law reports 
is to the effect that revision will lie against 
an order passed under s. 10, Oivil P.O. 
There is, therefore, on this point conflict of 
judicial decisions; but our own view 1s that 
where a Oourt refuses to stay proceedings 
under s, 10, Oivil P. O., it cannot be said 
to bea decided case within the meaning of 
s. 115, Civil P. O. Rather it might be said 
it did not decide a case but merely allowed 
the suit to proceed and to be decided in 
accordance with law. It is true that a 
Bench of thig Gourt held in Zenab Sukhio 
v. Muhammad Haji Allahdino (l) that an 
order setting aside a decree under U. LX, 
r, 13, was an order desiding a case, So did 
a Full Bench of the Allahabad High Oourt 
in Radha Mohan Datt v. Abbas Alı (6) and 
yet the decision of that same High Vourt 
in cases under a. 10, Civil P. O., 18 that no 
revision will lie. So that there is, at least, 
an authority besides our own for the view 
that there ıs no necessary conflict between 

(2) AIR 1929 All, 957; 121 Ind, Oss. 97; (1930) A 
LJ 235; (nd. Rul. (1930) All, 81. 

(3) 42 A 409; 58 Ind, Oas, 90, A IR 1920 All, 197; 
18 ALJ 431, 

(4) A IR 1933 Lah, 1¥1; 141 Ind, Oas, 177;34 P 
L R 8&6; Ind, Rul. (1933) Lah, 71, : 

i 42 O 926; 37 Ind. Uas, 917; A I R 1916 Oal, 


(6) AIR 1931 All, 294; 183 Ind, Oas. 120;53 A 
si; (1981) A L J 377; Ind, Rul, (193) All, 577 
b> 
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a decision that an order under 6. 10, Civil 
P. O; allowing a suit to proceed is nota 
, case decided within the provisions s. 115, 
Oivıl P. O, while an order setting aside a 
decree under O. IX, 1,13, Civil P. O„ is, 
This Court has recently in a Full Bench 
decision in R. A. No, 12 of 1937 
[Kishinchand Changomal v. Takhitram 
Tulsidas (7)] held that no revision 
under s 115, Oivil P. O,, 
orderof the Court setting aside an award 
and directing the suit to proceed. That 
decision seems in accord with our present 
decision that no application in revision will 
lie against an order of a Judge ander s. 10, 
Oivil P. O., directing a suit to proceed. 


This revision application must be dismissed 


with costs accordingly. 


D, Application dismissed, 


“Gg De b) R 1939 Sind 241; 183 Ind, Oas, 724,12 R 


OUDH CHIEF COURT 
' Civil Miscellaneous Application No. 730 
of 1939 


and 
First Civil Appeal No. 43 of 1937 
November 27, 1939 
ZiaevL Hasan AND HAMILTON, Jd. 
: Raja SHANTRANJI JI—OLAIMANT 
— APPELLANT 
versus 
i . DEPUTY COMMISSIONER, 
itio- .' Manager, COURT cr WARDS, 
: ‘MAHEWA ESTATE, KAERI— 
APPLIOANT—RBSPONDENT 
Low Fees Act (VII of 1870), Sch. II, Art, 17 (vi)— 
Appeal not relating to amount of decree butt to manner 
tte executton—Art. 17 (vi), Sch. Ila 
` where an appeal does not relate to the monni for 
whioh the-decree has been passed but to the manner 
in which, the decree can be enforced or executed, the 
appeal falls under Art, 17 (vf) of the Second Schedule 
the Oourt Fees Act. 90 Ind. Oas. 629 (1), 62 Ind. 
Oas. 979 (3), 154 Ind, Oas. 330 (3) and 171 Ind. Oas, 
18 (4), relied on. 
O, Misc, App. and F. O. A. dated October 
2, 1939, for enhancement of court-fee in 
. the First Oivil Appeal No. 43 of 1937, 


. filed on behalf of the respondent, the 


oe order was passed by this Hon'ble 
ouart 

Rai Bahadur H. 8S. Gupit, for the Appli- 
' -Gant-Respondent. 

Messrs. M, Wasim and Ali Hasan, for the 
Appellant-Opposite Party. 


“ Order.—This is an application by the 
_ respondent to an appeal filed under e, 45 


sof the Encumbered Estates Act alleging 
‘that there is a deficiency of court-fee on- 


- ‘he appeal and praying that the appellant 
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be ordered to pay the proper court-fee a 
to amend the valuation of his appeal. — 

The applicant filed an application ‘unc 
s. 4 of the Encumbered Estates Act, and t 
appellant brought a claim before t 
Special Judge amounting to Re. 2,09,087 
the foot of a mortgage of property held | 
the applicant, The learned Special Jud 
gave the appellant a decree forthe amou 
claimed, but asthe applicant was a'trar 
feree from the original mortgagor, t 
learned Judge added a condition to t 
decree in the following terms: 

“The actual liability of the landlord will, howev 
be limited tothe extent of the transfer value of | 
moretecy property which might be fixed: by { 
Oollecto 

The atau was awarded costa 
Rs. 25,000. Future and pendente li 
interest was awarded to him, at Rs. 3-12 
per cent. per annum, 

Against this decree the claimant fil 
an appeal tothis Court. In paras. 1 to 
of the grounds of appeal he objected 
the condition imposed by the Special J agi 


“in para. 4 he claimed fall costs in 


Oourt below and in para. 5 he claim 
interest from the date of the application 
the rate of 44 per cent. per annum. T. 
entire appeal was valued at Rs. 2,09,0& 
The office made a report that the appella: 
had not put any Valuation on grounds, Nos, 
and 5 of the memorandum , of. appeal al 
that he might be asked to put proper valu 
tions on the relief claimed by him, . Ther 
upon the learned Counsel for the appella: 
amended the memorandum of appeal | 
mentioning a gum of Rs. 1,925 as the aos 
claimed by him in para. 4 and Ra, 1,015 
the difference of interest claimed. E 
reduced the valuation of the appeal to tl 
total of these amounts, namely Rs, 2,570 ar 
paid acourt-fee of Rs. 10 on grounds Nos. 
to 3ofhis appeal. ‘heoffice reported th 
the valuation and the court-fee paid we: 
correct; andthe appeal was fixed for hea 

ing. Itcould not, however, be taken up c 
the date fixed and on that very date tl 
learned Oounsel for the respondent- file 
the application with which we are no 
dealing. 

We have heard the learned Counsel fi 
the parties and are of opinion that there 
no deficiency in the court-fee now. T} 
learned Counsel forthe applicant argu 
that as by the decree of the Special Judg 
it has been ordered that the appella 
would be entitled to realise the amount: 
his decree to theextent of the tranek 
value of the’ property, which the. respo; 
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- dent says is Rs. 24,154-12-3, it should be 
assumed ihat ihe appeal relates to an 
amount equivalsnt to the diference between 
Rs. 2,09,087 and Rs, 24,164-12-3. We are 
unable to accept this argument. The Court 
below has already given the appellant a 
decree for Rs. 2,09,087 andit isnot the 
amount of the decree given to him that is in 
any manner in dispute in this appeal. 
'- What the appellant objects to is the condi» 
tion imposed by the learned Special Judge 
in the decree .grantedto him. It is, we 
think, a case which comes under Art. 17 (vi) 
of the Second Scredule of the Court Fees 
Act in that it is not possible to estimate 
the subject-matter of the appeal at a money 
value, 
In Radha Krishna v. Mehtab Mian, (90 
` Ind. Cas. 629, (1), Harcharan Das v. 
Sukhraj Das, (62 Ind. Cas. 979) (2), 
Jagannath Ravji Kondkar v. Laxmibar 
Anant Kondkar (1. L. R. 59 Bom. 439) (3) 
and Sobha kam Chela Ram v. Bainsiram 
Janjiram, (171 Ind. Oas. 13) (4), it was held 
that where an appeal does not relate to the 
amount for wnich the decree hes been 
passed but to the manner in which the 
decree can .be enforced or executed, the 
appeal falls under Art, 17 (vi) of the Second 
Schedule of the Court Fees Act. 
We, therefore, hold the court-fee paid by 
the appellant sufficieat and dismiss the 
respondent’s application with costs. 


8. Application dismissed. 
P g, 90 Ind, Oae. 629; A IR 1985 Lah. 496; 7 Lah, L 
(3) 62 Ind, Oas. 979. 


(3) 59 B 439; 154 Ind, Oas 330; A I R 1935 Bom. 111; 
36 Bom. L R 1320; Í R B 324. 


(4) 171 Ind, Cas, 13; A IR 1937 Pesh, 89; 10 R 


Pesh. 28 (1). 


g- ALLAHABAD HIGH COURT 
=~, Miscellaneous Case No, 391 of 1938 
= May 2, 1939 
IQBAL AHMAD AND BasPAT, Jd. 
- BHAIRO KUMAR—PLaIntTIFF—APPLIOANT 


Be KA versus 
MARKANDE GIR AND otaRes— 
DREBNDANTS— OPPOS1TA PARTY 
- Agra Tenancy Act (III of 1926), as. 44,242 (3) 
(a,—Suit under 9.44 by person alleging himself to 
be zemindar—Defendant admatting plaintiff to be 
proprietor and himself to be thekadar—Question of 
Proprietary rights, whether n issue in asuit—Ap- 
., Peal, whether ites to Commissioner or to District 


udge, 
Under the Agra Tenancy Act, a lease is hardly 
“ B transfer of proprietary interest in land, for the 
. Act speaks of leases by landholders to tenants 
and by tenants to sub-tenants. Even a thekadar 


ao. 
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has been defined as a farmer or other lessee of 
proprietary rights and not asa transferee of pro- 


prietary rights ın some form or another. Although 
a thekadar 18 not expressly ucluded in the defini- 
tion of tenant, the provisions relating to tenants 
apply inthe majority of cases to thekadars as well. 
lt will, therefore, be inappropriate to say that, when 
in a suit under s. 44 a defendant admits that the 
plaintiff is the proprietor of the holding and the 
defendant is a thekadar, a question of proprietary 
right is in issue between the plaintiff and the de- 
fendant claiming such right. Hence an appeal from 
the decision ın the suit liea to the Uommissioner 
and not to the District Judge. 


Misc. Oase irom the reference submitted 
by the District Judge, Ghazipur, as per his 
letter dated May 16, 1938. 


Messrs. Haribans Sahat 
Prasad, for the Applicant.) 


Mr. K. L, Misra, for the Opposite Party. 


Bajpai, J.—This is a reference by the 
District Judge of Ghazipur under s. 267 (2), 
Agra Ten. Act. The reference has been 
made in connection with an appeal pending 
in his Court. The suit has been dismissed 
by a Revenue Oourt and the appeal had 
been first filed by the plaintiff in the Oom- 
missioner’s Oourt. The defendant there 
raised a preliminary objection and said that 
the appeal ought to be returned for pre- 
sentation to the Civil Court, and the Oom- 
missioner upheld the preliminary objection 
and said that “the proper forum of the 
appeal .was the District Judge's Court,” 


and Janaki 


‘The appeal thus came to the District Judge 


and curiously enough the defendant again 
raised a preliminary objection and said 
thatthe appeal lay to the Commissioner. 
‘Phis1s an inconsistent attitude adopted by 
the defendant but this has very little beare 
ing onthe reference except perhaps on a 
question of costs, and we have to decide 
the reference 88 made by the learned Dis- 
trict Judge. 

The facts may now be stated. The plaine 
tiff alleging himself to be a landholder 
of certain plots, sued the defendants under 
s, 44, Agra Ten, Act. Defendant No. L 
was said to be a trespasser and defendants 
Nos. 2 to 5 were said to be in possession of 
the land through defendant No. 1. The 
case of the defendant No. 1 was that he was 
the heir of one Mewa Gir who held the land 
under a perpetual lease from the zamindar 
of the noiding and the case of defendants 
Nos, 2 to 5 was that they werein possession 
through defendant No. 1. The learned 
Assisiant Collector held that defendant 
No. 1 was an heir of Mewa Gir, that Mewa 


- Gir was a permanent lessee of the holding 


in question and therefore defendant No, | 
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could not be treated as a trespasser and 
the plaintifi's suit was, therefore, dis- 
missed. 

The plaintiff in appeal once again raised 
the question that tle defendant was a tres- 
passer and was not a permanent lessee. 
What we have got to decide is -whether 
- the appeal lies to the District Judge or to 
the Oommissioner The suit was a suit 
. under 8.44, Agra Ten. Act and is men- 
tioned at serial No. 2 in group B of 
Sch. IV, Agra Ten. Act. It is provided 
there that the suit is triable by an Assis- 
tant Collector of the First Class and an 
appeal shall ordinarily lie to the Oommis- 
sioner. Appeals lie to the District Judge 
- under 8. 271, Agra Ten. Act, or under s. 242 
(D or 242 (3), Agra Ten. Act. It is conced- 
ed that s. 271, Agra Ten. Act, has no ap- 
plication because no issue was referred 
by the Revenue Ovurt to the Oivil Oourt. 
Section 242(1) has also no application 
and the only relevant provision of law is 
5. 242 (3) (a) Under that provision an 
appeal shall lie to the District Judge 
in all suits except suits under Oh, XI, 
in which : 

“a question of proprietary right has been in issue 
between the parties claiming such right in the 
Court of first instance, and is in issue in the appeal " 

There can be no doubt that what was in 
‘ issue between the parties in the Oourt of 
first instance was also inissue in the appeal, 
and the only thing that we have got to 
decide isiwhether 8 question of proprietary 
right has been in issue between the parties 
_ claiming such right. It is of some importe 

ance to note that under the former Tenancy 
“Act (Local Act II of 1901) the words used 

in the corresponding section (8. 177) are : 
` “a question of proprietary title been in issue 
jn the Oourt of first instance and isa matter in issue 
jn the appeal.” 
_ The words “between the parties claims 
-ing such right” did not find a place in 

B. 177. We have, therefore, got to decide 
“whether any question of proprietary right 
: been in issue between the plaintiff 
‘and the defendant who have been claimin 
. such right in the Court of first instance aa 
are claiming thesame right in the appeal. 
The plaintiff alleges himself to be 
. gamindar andthe defendant admits that 
the plaintiff isa zamindar, The defendant 
further pleads that he is a lessee of pro 
prietary -rights or, in otber words, a theka- 
. dar as defined in 8.199, Tenancy Act. The 
“word ‘lease’ has nos been defined in the 

Tenancy Act exceptin the interpretation 

clause. s. 3 aa where it-is said that it 
jncludes a qabuliyat, but itis clear that 
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under the Tenancy Act a lease is hardly.a 
transfer of proprietary interest in land, 
for the Act speaks of leases by landholders 
totenants and by tenants to suab-tenants. 
Even a thekadar has been defined as a 
farmer or other lessee of proprietary rights 
and not as a transferee of proprietary 
rightsin some form or another, and in 
Oh. XIII, more particularly in s. 220, 
it is provided that suits between a theka- 
dar and his lessor shall be inst:tuted in 
the Revenue Court. Although a thekadar 
is not expressly included in the definition 
of tenant, the provisions relating to tenants 
apply in the majority of cases to thekadars 
as well. It will, therefore, be inappropriate 
tosay that, when a defendant admits 
that the plaintiff is the proprietor of the 
holding and the defendant is a thekadar, 
a question of proprietary right is in 
issue between the plaintiff and the defene 
dant claiming such right. We, therefore, 
think that the view taken by the learned 
District Judge is correct and our order is 
that the appeal be returned for presenta- 
tion to the Commissioner. As we indicated 
before, the attitude taken by the defendant 
was inconsistent, and we direct that the 
parties will bear their own cosis of this 
reference, < 
8. Order accordingly. 





MADRAS HIGH COURT 

Second Appeal No. 865 of 1934 

October 13, 1938 
VHNKATARAMANA Rao, J, 
PERUMAL MOOPPAN AND ANOTARBR— 
i APPELLANTS 
versus 
SUBRAMANIA -MUDALIAR—Rasponpant 

Transfer of Property Act (IV of 1883), 8. 41— 
ae in survey register, whether evi- 

nce of. 

The mere fact that an entry is made in the 
survey register in favour of transferor is not 
O E of consent within meaning of s. 41, T. P. 

ct. $ 

S.A. against the decree of the Sab- 
Judge, Sivaganga, in A. 8. No. 26 of 1933. 


Mr. V. Ramaswamy Iyer, for the Appel- 
lants. ai 


Mr. P. N. Appuswamy Iyer, for the Res- 
pondent. ia TA 54 


Judgment.—The only point urged by 
Mr. V. Ramaswami Ayyer is that his clients 
should have been given relief under-s. 41, 
T. P, Act; by non-suiting the plaintiff, I 
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do not think this contention is tenable, 
Under s. 41 it must be shown that defen- 
dant No.1 was the ostensible owner with 
tLe consent, express or implied, of. the 
person interested in the property. There 
18 no evidence of tacit consent. The mere 
fact that an entry was made in tha survey 
register cannot be relied on as such con- 
sent, I therefore dismiss the second appeal 
with costs. Leave to appeal refused. 
N.B, Appeal dismissed. 


PATNA HIGH COURT 
Miscellaneous Appeal No. 142 of 1937 
August 24, 1939 
ROWLAND AND Onatrrest, JJ. 
i HARBALLAV PRASAD 
OHOWDHURY AND OTHERS—PLAINTIRFS— 
APPELLANTS 


versus 

JAGBALLAV PRASAD CHOWDHURY — 

DAFSNDANT AND ANOTHHR— PLAINTIFE— 
RBSPONDENT3 

- Oivil Procedure Code (Act V of 1908), O. XLVII, 
rr. 400), 7, 0. XLIII, r. 1 (w), s. 115—Interpretation 
of 0. XLVII, r. 4 (1, — Appeal under O. ALIT, r.l 
(W), tf subject to0. XLVI, r. 1—Revision, when per- 
missible, 

Sub-rule il} of r.4, O. XLVII, Civil P. O., cannot 
„be interpreted to mean that its provision is contra- 

_ if the Court grants the application though 
there is not sufficient ground for a review, Whether 
there is no such ground must appear to the Oourt 
which hears the application. Ifthe Gourt considers 
that the application should be granted, the case falls 
ae sub-r, 4 

eright of appeal granted by O. XLIU, r. 1 (w), 
Qivil P. O., is subject to the z unds set a Hy 
O. XLVII, r.7, 94 Ind. Oas. 591 (2) and 116 Ind, Cas, 
645 Sh dissented from, 163 Ind, Uas. 992 (4) and 35 
Ind. Oas, 15 (5), followed, 

Under s. 115, Oivil P. O., revision is permissible 
omy where the order complained of is nct appeal- 
able. 

Misc, A. from the original order of the 
ee udge at Darbhanga, dated March 5, 
1937. 


Messrs. B.N. Mitter, R. Chowdhury and 
‘Ajit K. Mitter, for the Appellants, 


Mr. Bhabananda Mukharji, for the Res- 
pondents. > 


Chatterji, J—This appeal arises out 
of proceedings in a partition suit instituted 
so far back as inthe year 1917. Without 
going into the long history of the case, it 
will be enough to state that in pursuance 
of the preliminary decree which was passed 
in 1919, a Oommissioner was appointed 
‘who eventually submitted his report on 
April 26, 19.5. According to his findings, 
the plaintifig were entitled to get various 
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sums from the defendant who was the 
karta of the joint family. The defendant 
filed objections to the report and those 
were disposed of by the Subordinate Judge 
by bis order dated January 17, 1936. 
Accepting the OCommissioner’s report in 
part, he passed a final decree. Before 
the final decree was actually prepared, 
the defendant made an application on 
February 17, 1936, for review of the judg- 
ment dated January 17, 1936, In the 
application certain items in the Come 
missioner’s report were specifically referred 
toandit was prayed that “those items 
should be re-considered with a view to 
rectify the mistakes and inequities that 
have crept in owing to a misapprehension.” 
This application was presented to and 
heard by the same Judge who passed the 
final decree on January 17, 193% He 
granted the application by his order d sted 
March 5, 1937, and by the same order he 
passed afresh final decree. The present 
miscellaneous appeal is directed against 
that order in so far as it granted the 
application for review. The substantial 
point urged ia this appeal is that there 
were no sufficient grounds upon which the 
learned Subordinate Judge could review 
the final decree wh:ch was passed on Janu- 
ary 17, 1936, In support of his contention 
Mr, Mitter has relied upon the decision 
of the Privy Vouncil in Chhajju Ram v. 
Neki (1) where their Lordships laid down 
that “any other sufficient reason” in 
O. XLVII, r,1, Oivil P. O. means a reason 
sufficient on grounds at least analogous to 
immediately previously. 
In the present case, however, the learned 
Subordinate Judge has held that there 
was an error apparent on the face of the 
record or something analogous toit. If 
that is so, certainly the review was per- 
missible under the express provisions of 
0. XLVII r.ì. But let us assume that 
the Subordinate Judge was wrong in his 
view of the facts with which ho was deal- 
ing. The question is whether in this 
appeal wecan examine the propriety of 
his decision, ‘Indeed under O, XLIII, r. l, 
(w) an order granting an application for 
review is appealable; but O. XLVILr. 7, 
specifies certain limits within which 
such an appeal can bè entertained, `The 
relevant portion of O., XLVII, r.7, runs as 
follows: - 

(1) 3 L 137; 73 Ind. Oas. 566; A I R 1922 P O 113; 49 
I A 144; 30M L T 295;26 O W N 697; 41 PL R(P O, 
1922;3 P L T 435; 16 L W 37; 17 P W R 1922,43 M 
L J-332;,24 Bom, LR 1238;4 U P LR (P_O) 99; 36C 
L J 459 (P 0). pE a a NANG E a N 
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“An order of the Court rejecting the application 
ghall not be appealable; but an order granting an 
“application may be objected to on the ground 
‘that the application was : (a) in contravention of 
the provisions of r 2, (b) in contravention of the 
provisions of r.4, or (c) after the expiration of the 
period of limitation prescribed therefor and 
withont sufficient cause. Such objection may be 
‘taken at onte by an appeal from theorder granting 
the application or in any appeal from the final 
-decree or order passed or made in the suit." 

- Thus it is clear that an order granting 
an application for review can be objecte 
‘to only upon the three grounds specified 
‘in the above rule and no other. Now in 
the present case, the first and the third 
grounds unquestionably do not exist. An 
_ attempt was made by Mr. Mitter to support 
the appeal cn the second ground, namely 
thatthe application was in contravention of 
tbe provisions of r.4. Thatrule rans as 
follows : 

“(1) “Where it appears to the Court that there is 
not sufficient ground for a review, it shall reject the 

-application, 
, (8) Where the Court is of opinion that the appli- 
cation for review should be granted, it shall 
grant the same ; Provided that (a) no such ap- 
plication shall be granted without previous notice 
itothe opposite party, to enable him to appear and 
be heard in support of the deoree or order, a review 
of which is applied for; and (b) no such appli- 
ation shall be grantedon the ground of discovery 
of new matter or evidence which the applicant 
alleges was not within his knowledge, or could not be 
.adduced by him when the decree or order was passed 
or made, without strict proof of such allegation.” 


Sub-r. (1) dces not obviously apply as 
it refers to a case where+the Uourt rejects 
the application. It cannot be interpreted 
to mean thatits provision is contravened 
,U the Court grants the application though 
there is not sufficient ground for a 
‘review. Whether there is no such ground 
must appear to the Oourt which hears 
the application. If the Oourt considers that 
the applicaticn should be granted, the case 
, falls undersub-r.2. Mr, Mitter wanted 
,to-rely cn proviso (b) of that sub-rule, bat 
` theo application was not based on the 
<. ground of discovery of any new matter or 
.„ evidence nor was it granted on any such 
ground. The position therefore is that 
“none cf the grounds on which the order 
“granting theapplication for review could 
"be ‘attacked by way of appeal exists in the 
“present case, Mr. Mitter has referred us 
' to adecision of the Bcmbay High Court 
“in Daso Keshav Panchbhavi v. Karbasappa 
Kariyapra (2) and to the decisicn of the 
Nagpur Court in Mukundsa v. Motiram, 
110 Ind. Cas. 645 (3). In both these cases 
ve I R 1926 Bom. 121; 94 Ind, Oas. 591; 27 Bom. 
CRIT Oas, 645; AIR 1929 Nag. 73; BSNLR 
` 104; Ind, Rul, (1959) Nag, 165, E E 
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.Bombay High Court subsequent to 
-aforesaid decision deleted : O. XLIII 


- accede to that prayer. 
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it was no doubt held that the right of 


appeal granted by O. ALI, r. 1 (w) is not 


restricled by the grounds set out in 
O. XLVII,r.7, But there are decisions 
of this Court on this point in Jadunandan 
Singh v. Shankar Sahu (4) and Sundar 
Lal v. Upendra Nath (5). In the latter 
case, though it wus a decision of a Single 
Judge, it was held that an appeal under 
O. XLIII, r. 1 (w) is subject to.the pros 
visions of O.XLVII,1r,7. It was farther 
held that an crder granting a review 
merely for sufficient ground is not ap 
pealable, In Jadunandan Singh Vv. Shan: 
kar Sahu (4) a Division Bench of this 
Court held that when a review is granted, 
an appeal is permissible only on the 
grounds specified in O. XLVII, 1.7. The 
High Courts of Calcutta, Rangoon and 
Lahore have also taken the same view 
as this Court. This being the state of the 
authorities on the point, I am afraid’ we 
are unable to follow the decisions of the 
Bombay High Court and the Nagpur Court 
referred to. It js tobe observed that the 
itt 


r. l (w) by virtue of its: rule-making 
power. AN 


Mr. Mitter further contends that thi 
order nowunder appeal being the. fina 
judgment in the suit, it may be attackec 
on grounds other than those specified ir 
O. XLVII, r. 7. The answer to this is that 
this is not a regular appeal against the 
final decree but a miscellaneous appea 
from the order granting the applicatior 
for review and it cannot be treated as : 
regular appealin view of the fact, tha 
the question of court-fee would arise. Mz 
-Mitter has asked us to treat the apped 
as aregular appeal on payment of thi 
deficit court-fee; but it is now too’late ti 
The appeal “wal 
presented on July 19, 1937 and was no 


- properly constituted as a regular appeal 


being insufficiently stamped. There is ni 
justiication for converting it into ¢ 
regular appeal so long after the expiratio 
of the prescribed period of limitation 
Mr. Mitter lastly asked us to treat th 
memorandum of appeal as an application 
in revision as was done in Sikandar Khai 
v. Baland Khan (6). Under s. 115, Oivi 


(4) 17 P L T 766; 162 Ind. Cas, 992; AIR 1936 Pa 
310; 2 B R531; 8 R P €02. | 
; (5)1P LJ 193; 35 Ind, Oas, 15; A IR 1916 Pa 

0. - 

(6) 8 L 617; 107 Ind. Cas,508; ALR 1937. Lah, 43 
29P LR 8], fe Pe aoe 


“1940 - aa 


P. O., revision is permissible only where the 
order complained of is not appealable. In 
the present case the order sovght to be 
‘Tevised amounts to a final decree and assuch 
‘18 appealable. Consequently, a. 115 cannot 
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comein. Inthe Lahore case, wheré the - 


facts were quite peculiar, there was no 
such appealable decree cr order. I 
would dismiss the appeal, but in the cire 
cumstances, the parties chould tear tLeir 
own costa. 3 : 
Rowland, J.—I agree. 
6. Appeal dismissed. 


OUDH CHIEF COURT 
Application No, 4 of 1937 
December 14, 1939 
Rapsa KRISHNA, J. 
HARDWARI LAL AND ANOT4BR—ORBDITORS 

: — APPLICANTS 


VETSUB 
OHHOTEY LAL AND aNotase— 
OPPOSITA PARTIRG 

Provincial Insolvency Act \V o 1920), as.-6 (b), 
(c), 9, 53, 54 —Partition between brothers, tf trans- 

er to defeat or delay creditors—3. 6 (b), applica- 

lity—If applies „where trunsfer has effect of 
preferring one creditor over other—Transfer in good 

aith and for valuable consideration—I} void under 
8. 58—S, 54, applicability. 

The partition between the brothers constituting 
a joint Hindu family, of the family ` houses 
cannot be treated asa tranafer with intent to de- 
feat or delay the creditors. When the debts are 
incurred by some of the brothers only, on account 
of a new business started by them, the share of 
the other brothers is not liable for auch debts and 
the partition does not prejudice the reditor, 128 
Ta Oas. 6 U), distinguion ed. 

ause (b) of 8,6 would apply only.to those cases 
where transfer is intended to detent all the credi- 
ors as a whole. It has no application tothe cage 
where the transfer has the effect of preferring soma 
creditors over others, 2 
_ Transfer of property to a third person made. in 
good faith and for valuable consideration is not 
void under s. 53,evenif it has the affect of pre- 
ferring some creditors over others, 
oo 54 covers transfers in favour of creditors 
only. . : 


. App, for revision of the order of the Dis- 
< triot Judge of Lucknow, dated May, 1937, 


Messrs. Haider Husain and Ali Zaheer, 
for the Applicants. 

Messrs, Makund Behari Lal and Govind 
Behari Lal, for the Opposite Parties. 


Order.—This is the creditors’ application 
in revision under s. 75, Proviso (1) against 
an appellate order of the District Judge of 
- Lucknow, - 

The applicants made an application pray- 


- defeat or delay the ored.tors. 
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ing that the Opposite-parties Nos. 2 and 3 
and their brotkers, Opposite-parties Nos 1 
and 4, be adjudged insolvents, This appli- 
cation was made under s. 9 of the Provincial 
Insolvency Act. 

Here it is necessary to state that the 
family of Opp-site-parties Nos. 2 and 3 
owned two houses situated in Sarojini 
Devi Lane, city Lucknow. On December 16, 
1936, a voluntary par.ition of that property 
was Carried into effect by which the two 
houses were divided in six shares, one each 
for Opposite-parties Nos. 1 to 4, and one 
each for the two minor brothers of Opposite- 
parties not parties to this application. In 
appeal the application against Opposite- 
parties Nos, 1 and 4 was withdrawn and 
pressed only as regards Opposite-parties 
Nos. 2 and 3. 

The two Courts below have dismissed the 
application. 

The grounds of the application were, 
firstly that a voluntary partition had been 
carried into effect between the Opposite- 
parties Nos. 2 and 3 and their brothers 
_within three months before the presenta 
tion of the petition with an intention to 
defraud the creditors, and secondly, that on 
January 12, 1936, Opposite-parties Nos. 2 
and 3 bad sold their shares in the two 
houses to their mother for a consideration of 
Rs. 1,000. Out of the sale consideration 
Rs, 600 and Rs. 150 were paid to Lachhman 
Prasad and Ganga Oharan, creditors. Phe 
object of this sale was to prefer two credie 
tors over others. 

A creditor is entitled to make an appli- 
cation to have a debtor declared insolvent 
under conditions mentioned in sub-cls. (a) 
toc) of cl. (1) of 8.9. It is admitted that 
the conditions laid down in cls. (a) and (b) 
have been fulfilled and the only question 
ia controversy was whether any act of 
insolvency had occurred within three 
months before the presentation of ‘tha 
petition, The two acts of insolvency alleged 
were the partition dated December 16, 1936, 
evidenced by Ex. 1, and the sale deed 
dated- January 12, 1937, evidenced by 
Ex, 2. - Acts of insolvency are defined in 
g. 6 of the Provincial Insolvency Act. The 
partition between the brothers of the two 
family houses on December 16, 1946, cannot 
be treated as a transfer with intent to 
So far as the 
debt due to the applicants is concerned, 
it has heen found that it had been incurred 
by Opposite-parties Nos, 2 and 3 only cn 
account of a new business started by them, 
The share of other brothers was by no 


- 
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means liable for the payment of this debt, 
The share of Opposite parties Nos. 2 and 3 
being alone liable, the partition of 1936 did 
not prejudice the creditors of Oppcsite- 
parties Nos. 2 and 3 in any way. 

Reliance was placed in the Court below, 


as -well as in this Gouit, on a decision of, 


“the Nagpur High Court in Bajirao v. 
_Daulatrao ,reported in 128 Ind. Oas. p 404 
(1). This was a case where the father in 
.& joint Hindu family had allowed a parti- 
tion between himself and his sons. The 
_interests of the sons were liable for the debt 
-of the father's creditors and on that footing 
_it was held that transferring the share by 
. partition from the possession of the father 
into the possession of the sons amounted 
_to a transfer with an intent to defeat or 
delay the creditors. That case has obvicusly 
¿no application to the facts of the present 
case. 

_,, As regards the sale deed, dated Jane 
uary 12, 1937, it appears to me that the 
contention in the two Courts below that the 
said transfer fell witha cl. (b) of s. 6 but 

. that clause is excluded on the admitted case 
of the creditors, that out of the consider- 
_ation money Rs, 75u had been paid to two 
of the creditors, Clause (b)of s. 6 in my 

„opinion would apply only to those cases 


where transfer is intended to defeat all the ` 


creditors a8 a whole. It has no applicaticn 
to the case where the transfer has the effect 
_of preferring some creditors over others. 
. The learned Counsel for the applicants 
has placed reliance upon cl. (c) of 6, 6 and 
has urged that the debtors have in the 
present case made such a transfer as is 
liable to be avcided as a fraudulent pre- 
` ference under ss, 53 and 54 of the Provincial 
Insolvency Act. This argument dces not 
seem to have been pressed before any of 
the Courts below. After examining as, 53 
“and 54, I am cf opinion that the contention 
must fail, The transfer in question would 
_ not be void under s. 53 for the simple reason 
that there is evidence in the case tbat the 
transfer was made in good faith and for 
Valuable consideration, the entire amount 
of which was paidin cash before the Bub- 
Registrar. As regards 8. 54, I am of opinion 
_that it wculd cover tiansfers in favour cf 
a creditor only. It has been argued that in 
effect the transfer is in favour of a creditor 
because on January 12, 1937, two trans- 
actions tcok place simuitaneously, one, the 
„Bale deed ın favour cf the mother and the 
„other tLe mortgege deed by. the mother in 
1) 128 Ind. Oes, 404; A 215; - 
< RLA T ; S 1930 Nag. api Ind 
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. Facts.—The plaintiff owned a 
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favour of Raj Dulari, the wife of Lachhman 
Prasad, the creditor, and that as a result of 
these two transactions, Lachhman Prasad 
became the transferee of the shares of 
Opposite-parties Nos, 2 and 3 by a mort- 
gage and gained to the extentof Rs..600. 
The argument could only be considered it 
this case had been properly put in the 
Courts below and attempt had been made 
to prove that the mother of the Opposite- 
parties Nos, 2 and 3 and the wife of 
Lachhman Prasad were mentioned in the 
transactions fictitiously and that the real 
transferors were Opposite-parties N«s. 2 
and 3 and the real transferee was Lachhman 
Prasad. In the absence of any evidence 
to that effect, it is not possible to give effect 
to this contention, - = 

It is not possible, therefore, to hold on 
the facts found by the two Uourts below 
that the act of insolvency complained of 
fals within s. 6 (e). The result is that no 
act of insolvency as required by sub-cl. (c) 
of s. 9 (1) of the Provincial Insolvency Act 
has been established in the present case. 

The appeal fails and is dismissed with 


costs, 


B. Appeal dismissed., - 


LAHORE HIGH COURT. - 
Becond Appeal No. 1279 of 1938 
February'9, 1939 
Danie BINGE, J. n 
. Musammat NOOK BIBI—PLAINTIFE— 
APPALLANT à 


VETEUS 
MUNICIPAL COMMITTEE, AMBALA 
OLIT Y—DEFaNDANT—KBSPONDENT 

Corporation—Hatraneous structure brought on to 
highway— Negligence of Municipality tn matntaining 
at tn good repairs—Lerson suffering wmjury, tf can 
sue jor damages. 

An extraneous structure brought on toa highway: 
must be maintained ın good repaur by the -authori- 


-ty bringing that structuie on to the ghway, and 


where a Municipality is mneghgent in domg 80 
and owing to it, @ person suffera injury, he is 
entitled to sue the Municipality for damages, Waite 
v, Hindley Local Board of Health 2), followed. 

8. A. 110m the deciee of the Senior Bube 
Judge, Ambala, dated May 9, 1938. 
tonga 
and a horse and piled it for hire, Abdul 
Gani: being ibe driver, On November 
13, 1936, wile the tonga nas Passing over 
the culver} near tue water reservoir and 
opposite the giuin Market, Amuala Oily, 


“the hind leg ot the norae got entangled 


in the broken giating and thus sustained 
injures which incapacitated tne horse for 


1940: . 
a period- of 13 days - and permanently 
reduced its value by one-half. The tota 
loss claimed including the medical expenées 
and logs of hire and depreciation in. the 
value of horse was Rs. 100, Notice was 
served on the Municipal Committee cn 
January 18, 1937, but the Committee refus- 
ed to pay any damages. i 

Mr. Mahmud Ali, for the Appellant. 

4 Mr. Qabul Chand Mittal, for the Respon- 
ent. 

Judgment.—The only question arising 
for decision in this case is whether the 
case falls within the purview of Achrailal 
Harilal v. Ahmedabad Municipality (1), 
which itself follows a certain class of cases 
where it has been held that omission to 
repair a highway does not entitle a person 
to sue the Corporation or other authority 
responsible ‘for the maintenance of the 
highway, or whether the case falls within 

Ə purview of the other class of cases 
wherein it was held that an extraneous’ 
structure brought on toa highway must be 
maintained in good repair by the authority 
bringing that structure on to the high- 
way and, therefore, the plaintiff could in 
the present case sue the Municipality for 
damages, The distinction between the 
cases is often difficult, but the general 
principle appears to meto be clear. On this 
particular point there is a case, White v. 
Hindly Local Board of Health (2), which 
is exactly in point and on all fours with 
the present cage. Nothing has been point- 
ed out on either side as to why this case 
should not be followed or why it does not 
apply. Following therefore this case, I 
would accept the appeal and hold that the 
Plaintiff is entitled to sue for damages. 
The amount of damages has been fixed at 
Rs. 40 by the learned Senior -Subordinate 
Judge and this'is a finding of fact which 
I see no reason to disturb. The plaintiff's 
suit is, therefore, decreed for Rs. 40 with 
proportionate costs throughout. 


D. Appeal accepted. 
1) 28 B 340: 6 Bom, L R 75, í 
) GD) 100 B 219; 44 LJ QB114; 32 L T 460; 





‘PATNA HIGH COURT 


Criminal Revision No. 369 of 1939 `." 


, August 15, 1933 
Aqarwa.a, J. 
RAMSAGAR YADAV AND aNotunp— 
PETITIONERS 
ersus 
M. YUNUS AND ancraer—Oppostte Party 
Oriminal Procedure Code (Act V of 1898), as, 523, 
144—Magistrate refrising to take procesdings under 


h 
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8. 144—He must’ exercise discretion conferred by 
8, 523 in respect of property seised by Police—Pro- 
per order to be made—Discretion not judicially exer- 
cised—Interference by High Court. 3 

Where a Magistrate after having refased to take 
proceedings under a. 144, Criminal P. O., thinking 
that he was not competent to investigate the ques- 
tion asto who was in possession ofthe property 
seized, directs the Police to retain it in their cus- 
tody : and, if it was liable to decay, to sell it, and 
deposit the money in safe custody pending orders 
from a proper Court, he has not judicially exer- 
cised the discretion which s. 528 confers on him 
and the High Court can, therefore, interfere with his 
order. In such acase hemust exercise the disore- 
tion conferred by s, 523 and if he decides that one 
or other of the parties was in possession at the 
time the Police seized the property, the proper 
order to be paased will be to restore that party to 
possession. If the Magistrate is unable to decide 
who is in possession, it will be his daty to issue a 

oclamation under eub-s. (2) of s. 523 and proceed 
i accordance ,with the provision of that sub-sec- 
tion. 

Or. R. form an order of the Sub-Divisional 
Officer, Patna Oity, dated May 22, 1938, 
January 20 and March 15, 1939. 


Messrs. Hareshwar Prasad Sinha, D. P. 
Sinha and R, P. Jaruhar, for the Petitioners. 

Messrs. K. Sahay and J. Rahman, for the 
Opposite Party. 

Order.—In 1933 a certain plot of land 
was settled with the petitioners by thé 
landlord for one year, Although the 
settlement was for this limited period, it 
appears that the petitioner did not give 
up possession on the expiry of the Period, 
In 1v38, the landlord purported to settle 
the land with the opposite party. The 
present proceedings date from a letter 
which the landlord wrote to` the Police 
informing them that the petitioners were 
cutting the unripe paddy growing on the 
plot. On receipt of this information, the 
Sub-Inspector went to the plot in question 
and found both parties there and thatthe 
crop had been cut. In view of the 
allegations in the landlord's letter to the 
Police it would appear that the crop hed 
been cut by the petitioners, 

-The Police reported the matter to the 
Magistrate apprehending that there mi ht 
be a breach of the peace and suggesting 
that proceedings should be taken under 
8. 144, Cnminal P. C. As the crop had 
already been cul, the Magistrate disagreed 
with the Police suggestion that there might 
be ğa breach of the peace. He ordered 
that the paddy should be returned to the 
person from whom it had been recovered, 
The Police thereupon reported that they 
had not recovered the paddy from any of 
the paities, Meaning that they had merely 
taken it from the land on which it had 


174 
beban lying’ after having been cut. They 
.therefore asked for the Magistrate's 


-direction. The Magistrate then observed 
that it was not possible to pass an order 
‘about tbe disposal of the properly without 
“coming to a definite conclusion about its 
“possession. He considered that, having 
ryéfused to'take proceedings under s. 144, 
‘Criminal P. O. he was’ not competent to 
‘investigate the question as to who was in 
possessicn of the paddy, He therefore dir- 
‘eéted ‘the Police to retain it in their custody; 
‘and, if it was liablé to decay, to sell it, 
and: deposit the money in safe custody 
‘pending orders from a proper Court. It 
‘is ‘against that order that the petitioners 
‘have moved this Oourt. The sections of 
the, Criminsl P. O, empowering a Police 
Officer to seize. property are, ss. 51, 54, 169, 
166 and 5:0. The last mentioned section is 
in these terms’: 2 fan: 
“Any Police Officer may seize any property which 
may be alleged ór -suspected to have been stolen, or 
which may be found onder circumstances which 
create suspicion of the commission of any offence.” 
` 'It is clear that neither s. 51 nors. 54 
nor s. 165 nor s. 166 applied to the facts 
of “thi case, On the other hand the land- 
lord had written tothe Police, informing 
them that the petitoners were cutting un- 
ripe’ paddy on land which did not belong 
to them. This allegation, if true, was an 
allégation that the petitioners were com- 
mitting ‘mischief and therefore would have 
entitled the officer to seize the paddy under 
$...” 5£0, Oriminal `P. O. As there appears 
fo beno other authority for the seizure of 
the paddy in this case, it must be preeum- 
ed that it was in the exercise of the 
powers under this section that the Police 
acted. The question now is as to how 
the money which represents the paddy. 
that was seized is to be disposed of, 
The ‘only section of the Oode which 
appears to have any application is s, 523., 
The material portion of the first sub-section 
af that section is as fcllows: 
“The selsure by. any Police Officer of property 
taken under s. $1+....or found under circumstances 
which create suspicion of the commission of any 
offence, shall be forthwith reported to a Magistrate, 
who shall make such order as he thinks fit respectin 
the disposal of such property or the delivery of su 
property to the person ‘entitled to the poseesgion 
thereof, or, if such person cannot be ascertained, 
respecting the custody and production of such 
property.” 


The second sub-section is in this language: 


“If the person so entitled is known, the Magis- 


trate may order the property to be delivered to him ` 


on such conditions (if any) as the Magistrate thinks 
fit. If such _ person is unknown, the Magistrate may 
detain it and shall; in such case, issue a proclamation 


spadifying the articles of which such property con- 
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sists, and requiring any person who may have a 
claim thereto to appear before him and establish his 
claim within six months from the date of such 
proclamation,” : d 

Had the Magistratein this case purporti 
ed to act under the powers conferred by 
this: section, this Court would not have. 
interfered with his order. But as the 
Magistrate has taken the view that hè has 
no power at all to deal with the matter,: 
it is clear that he has not judicially 
exercised the discretion which the section 
confers on him, The case must therefore 
go back to the Magistrate to enable him 
to exercise the discretion conferred on- 
him by s 523, Oriminal P. O. In coiisider- 
ing the matter, the Magistrate will bear in 
mind s. 110, Evi. Act, which provides:: 

“When the question is whether any person -is‘ 
owner of anything of which he is shown to be in, 
possession, the burden of proving that he is .not 
the owner is on the person who affirms that he is_ 
not the owner." . EA 

If the Magistrate decides that oné ‘or: 
other of the parties was in possession: at’ 
the time the Police seized the property, the’ 
proper order to be passed will be- -to 
reatore that party to pcssession. If the- 
Magistrate is unable to decide who is in 
possecsion, it will be his duty to issue a 
proclamation under ‘subes. (2) of s. 523’. 
and proceed in accordance with the pro-- 
vision of that sub-section. Tae order of: 
the Magistrate complained against is’ set- 
aside and the case will be sent back to be- 
disposed of in accordance with the direc-- 
tions -given in this judgment. TT 


so Case sent back. .. 


——= 


OUDH CHIEF COURT 

First Oivil Appeal No. 8 of 1935 
! November 29, 1939 
ZiseUL Hasan AND YoRKB, JJ. 0, 
(HAR GOVIND PRASAD—Oxz IMANT— -~< 
APPELLANT 5 
` versus ate 
Mat. MAHRAJ KUNWAR AND OTBBRS ./ 
—ORBDITORS— RESPONDENTS as 

U. P. Regulation of Sales Act (XXVI. of 1934), 
ss. 5, 3,4—8s. 8,4 and 5, whether repugnans; to 
s. 20, Oudh Lawa Act (XVIII of 1876)—8. 5, if ex- 

cludes application of a. 20, Oudh Laws Act. i 
There is no repugnancy between the provision 
of s. 20, Oudh Laws Act requiring permission of 
the Local Govt to a sale of ancestral property 
and the provisions whereby the Deputy Oommis- 
sioner executes a decree under the U. P. Regulation 
of Sales Act. It is true that it does not appear 
at what stage the permission of the Local Govt. is 
to be obtained, but it seems obvioue that: permis- 


_ Sion must be taken after the valuation hès. been’ 
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‘arried- out, The provisions of the earlier Act are. 


capable of being combined with the provizions .of 
the, latter Act, and the mere fact that the provi- 
sions of s. 5 of the Regulation of Sales Act havea 
mandatory tone, does not exclude the application 
of s. 20 of the Oudh Laws Act. Rajdei v. Chhama- 
Nath (1) and Raghoraj Singh v. Sheo Shankar Lal 
43), referredto. [p. 777, cola, 1 & 2] 


. E.O A. against the order of the Addi- 
tional . Special Judge, First Grade, Bara 
Banki, dated December 15, 1937. 


Messrs. M. Wasim, Durga Diyal and Ali 
Hasan, for the Appellant, 
: Mesers, M-azzam Ali and Hyder Husain, 
for Respondent No. 1. 


JSudgment.—This is a first civil appeal 
from the decree of the Additional Special 
Judge, first grade, Bara Banki, dismiesing 
the claim of the claimant appellant under 
thé -provisions of s. 11 of the Eacumbered 
Estatses Act. This is a claim with re- 
ference toa 16-annas zamindari share of 
mahal Gur Bakhsh Singh, village Baddu- 
pur, Pargana Fatehpur, district Bara Banki. 
This property was mortgaged in favour of 
one Jagannath on February 10, 1919. On 
May 1,.1921, it was again mortgaged to 
Hargobind Prasad, the present claimant. 
It appears that both Hargobind Prasad and 
Jagannath filed suits on foot of their morte 
gages, the latter making Hargobind Prasad 
a party to bis suit, Hargobind Prasad got 
a preliminary decree on July 19, 1929, and 
a final decree for Rs. 31,125 on October 25, 
1930. Jagannath got a decree on August 27, 
1932. The final decree of Hargobind 
Prasad was transferred to the Deputy Com- 
miseioner under the provisions of s, 68 of 
the Civil P. O., on November 17, 1933. 
Proceedings were still pending in the 
Deputy Commissioner's Court when Mat. 
Mahraj Kuar as owner ofthe property filed 
an application under s. 4 of the Hncum- 
bered ‘Estates Act. In due course Har- 
gobind Prasad in whose favour the Deputy 
Commissioner had made an order of transfer 
of this very property on August 22, 1935, 
under.‘the provisions of 5,5 read with 69, 3 
and 4 of.the U. P. Regulation of Sales Act 
(Act XXVI of 1934), filed a petition under 
8:.11.of the Encambered Estates Act, because 
Mat. Mahraj Kuar had in her written state- 
ment under s. 8 (1) (b) of ‘the latter Act, 
included this property in the statement of 
the. nature and extent of her proprietary 
rights in land. This transfer to Hargobind 
Prasad had been made at the figure: of 
Re, 40,093-2-11, Under s. 3 of the Regu 
lation of Sales Act, an appeal is provided to 
the Board of Revenue from the decision of 


‘HAR GOVIND PRASAD v. MAHRAJIKUNWAR (OUDH) 


715: 


the Collector fixing the net profits or the 
multiple of such net profits under sub-a. (2).. 
Mst. Mahrij Kuar filed a review appli-: 
cation which was dismissed on October 24, 
1935. She either subsequently or contem- 
poranconsly filed an appaal which was 
dismissed by the Board of Revenue on 
August 24, 1936. Meanwhile on Noveme 
ber 2, 1935, Hargobind Prasad got a sale 
certificate, and on February 28, 1936, he got 
this sale certificate registered. The pro- 
cedure in regard to these matters has since 
been altered and aregular sale-deed is now 
executed by the Collector or Deputy Oom- 
missioner when an order of transfer is 
made under s. 5 of the Regulation of Sales 
Act. That procedure, however, was not in 
force at this time.. 
- Mst. Mabraj Kuar had also on Septem- 
ber 3, 1935, applisd for amendment of the 
final decree for sale in favour of Hargobind 
Prasad under the provisions of the U. P. 
Agriculturists' Relief Act, but that appli- 
cation was dismissed by the Subordinate 
Judge, on November 18, 1935, and an appeal 
from this order was dismissed bv the Dis- 
trict Judge cn September 26, 1936. The 
Subordinate Judge held that the sale 
was complete with the passing of the order 
of transfer under 6. 5 of the Regulation of 
Sales Act, and that in consequence the 
decree had been satisfied and could not be 
amended. Tae “District Judge did not 
agree with the Subordinate Judge being 
of opinion that the transfer order of 
August 22, 1935, did not effect a transfer of 
the property which was.only affected by the 
issue of the sale certificate on November 2, 
1935, but he was of opinion that. the decree 
could not be amended unless and until the 
transfer made on November 2,.1935, was 
get aside. Ag the Civil Court had no juris- 
diction to interfere and set aside the sale 
made by the: Oollector, he was of opinion 
that even if he set aside the order. of the 
Subordinate Judge, it would not help the 
appellant unless and until the sale was set 
aside. ; - as 
The contention of the clainant Hargobind 
Prasad under s, 11 of the Encumbered 
Estates Act was that by virtue of the 
transfer of August 22, 1935, he had become 
sole proprietor of the property in question, 
that Mst. Mabraj Kuar applicant under the 
E Ęcambered Estates Act had no title to the 
property, and was therefore not entitled to 
show it as her property in the statement 
filed under s. 8. He further contended that 
Mst. Mahraj Kuar was estopped from deny- 
ing his title in view of the decisions of 
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the Revenue Oourts and that ehe could not 
in the Special Judge's Court challenge-the 
transfer made by the Leputy Commissioner. 
The defence put forward was that the title 
of the claimant objector had never been 
perfected, that before he obtained his sale 
céTtificate the application under the Encums 


. bered Hetates Act had been made, and 


therefore the proceedir gs of the Revenue 


_Court came within the mischief of s 7 of 


the En¢umbered Estates Act, and were’ 


ultra vires. It wasalso ccntended that the 
tranefer under s. 4 of the Regulation of 
Sales Act conferred no title cn Hargobind 
Prasad becaure tke provisions of e, 20 of the 
Oudh Laws Act had not been complied with. 
That section pre vides as follcwe : 

“Bo much of s €0 of the Civil P. O , 1908, as renders 
land liable to sale in execution of a decree shall be 
subject to the following restrictions :— 

“No ancestralland shall be sold in satisfaction of a 


` decree without the permission of the Lieutenant- 


Govérnor”’ For Lieutenant-Governor we may now 
read the Local Govt.” 

A number of issues were framed, On 
Issue No. 4 (a) “Wes the permission of the 
Lccal Govt, necessary to complete the 
transfer under the Regulation of Sales Act,” 
the learned Additional Special Judge held 
that the-permission of the Local Govt. was 
necessary to complete the sale or transfer 
in favour of the decree-holder Hargobind 
Prasad ‘as required by e, 20 of the Oudh 
Laws Act. On Issue No. 4 (b), “if so, can 


“ the transfer be questioned by the applicant- 
. debtor in this Court”, 


he held that the 
applicant-debtor could question and 
challenge the sale or transfer, and he keld 
that the order of August 22, 1935, was ultra 
vires and a mere nullity. On Issue No. 3 
he held that tLe principle of res judicata did 
not apply so as to bar the applicant-debtor 
frcm denying Hargobind Prasad'stitle. On 
Issue No. 2 he held that the order of 
August 22, 1935, being ultra vires, the 
transfer thereby and the subsequent grant 
of the sale certificate on November 2, 1935, 
did not confer any title on Hargobind 

racad, He acccrdingly held on Issue No, 1 
tLet the proj erty in question was liable to 
attachment, mortgrge, or sale in satisfaction 


_ of the debts of Mst, Mahraj Kuer applicant 


ünder the Encumbered Es'ates Act. 

A nuinber of points have been raised in 
the grcunds of appeal, but only two quese 
tions bave been argued before us. It ig 
contended in the first place that s. 20 of the 
Oudh Laws Act cannct be held to be appli- 
cable to.sales or transfers of land effected 
under the provisions of s. 5.of the Regu- 
lation of Bales Act, The second point is in 
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answer to a contention put forward on 
behalf of the respondent that there was in 
any case no effective sale resulting from the 
order of the Deputy Commissioner of 
Auguet 22, 1935, and that the transfer hav- 
ing really been effected only -by the issue 
of sale certificate on November 2, 1£35, 
was null and void, as falling within the 
mischief «fe, 7 of the Encumbered Estates 
Act, because that sale or transfer wab 
effected subsequent to the application under 
the Act. 


‘The gist of the contention of the learned 
Oounsel in regard tos, 20 of the Oudh Lawa 
Act is that the procedure prescribed ‘in 
58. 3 4 and 5 of the U. P. Regulation of 
Sales Act leaves no scope whatsoever for 
the permission of the Local Govt. and it 
must, therefore, te held that this Act by im- 
plication repeals a. 20 of the Oudh Laws 
Act. He observes -that the object of s. 20 
was to protect owners of ancestral land from 
Sales of their property by public auction for 
egrcssly inadequate prices,and that the 
Regulation of Salea Act has the same object 
in view, but substitutes a new prccedure. 
He further observes that tbe provisions oil 
this Act are clearly mandatory and must be 
presumed to be all embracing. Learned 
Counsel has referred ug to Halsbury'’s Laws 
of England, Second Edition, Vol. 31, para. 
684 at p. 524 and para. 749 at p. 561. Stated 
shortly, he contends that the provisions of 
the U., P. Regulation of. Sales Act are so 
inconsistent with the provisions of s. 20 of 
the Oudh Laws Act that they must be 
regarded as by implication repealing that 
section. For this proposition he bas to con: 
tend thatthe provisions of the Oudh Lawe 
Act sre plainly repugnan‘’ to those of the 
U.P. Regulation of Sales Act. It will be 
useful to quote some passages from Hals. 
bury’s Laws cf England. Jn para. 684, 
p. 524, we find it stated : : 
& “The common law gives place to statute law, and 
an older statute to one more recent, where the langu: 
age and theobjects of the latter are inconsistent 
with those of the former, Even though the words o! 
alater statute taken strictly and grammatically 
repeal a former atatute, they ought not to be go con- 
strued where it is clear that the intention ol 
Parliament is that they should not beso construed; nc 
statute operates to repeal or modify the existing law 
whether common or statutory, or to take away right 
which existed before the statute was passed, especial 
ly if it involves a drastic departure from the princi. 

les of law existing when it was passed, unlees th 

ntention is clearly expressed or necessarily implied 
Prima facie a later statute, which is supplementar 
to and intended to be read with an earlier statut: 


dealing with the same matter, is not of wider applica 
tion than the earlier statute.” i 5 


Paragraph 685 runs as follows : 
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“Affirmative statutes do not repeal precedent’ 
affirmatives statutes unless they are contrary or 
Tepugnant to them ; for without negative or repeal-- 
ing words, expressed or implied, the intention of 
Parliament to alter what already existed is not ap- 
parent, and it ia always to be presumed that there was 
no such intention,” 

In para. 759 at p. 561 in the Chapter: 

dealing witb ‘Repeals” it is stated : 

“A statute is repealed by implication in-the follow- 
ing cases, namely : , 

(1) If its provisions are plainly repugnant to those 
of a subsequent statute; 


(2) Ifthe two standing together would lead to 


wholly absurd consequences ; 

(3) I£ the entire subject-matter of the first is taken 
away by the second. 

Repeal by implication, which, whenever it occurs, 
is the consequence of inconsistent legislation, .is 
never to be favoured, and should not be imputed.to 
Parliament. It is not to be implied from a mere 
recital, or scbedule, or from non-user, and the mere 


omission in a later statute of an exception in an: 


earlier one cannot by itself have the result ofa 
substantive affirmation. It is necessary to see how 
the law would have stood without the original ex- 
ception and the terms in which the repealed sections 
are re-enacted.” 


Applying the principles set forth in these 
paragraphs we find overselves unable to 
hold that there is any repugnancy between 
the provision requiring permission of the 
Local Govt. toa sale of ancestral property 
and the provisions whereby the Deputy: 
Commissioner executes a decree under the 
U. P. Regulation of Sales Act. Itis true 
that it does not appear at what stage the 
. permission of the Local Govt. is to be’ 
obtained, but it would seem to be obvious 
that permission must be taken after the 
Valuation has been carried out. That is the 
view which has beer taken by the learned 
Members cf the Board of Revenue of this 
province in Mst. Rajdet v. Chhama 
Nath (1937 R. D 269) (1), and again in 
Raghoraj Singh v. Sheo Shankar Lal (1937 
O. W. N. 1167) (2). Learned Counsel 
urges that the view of the learned Members 
of the Board of Revenue, which is of course 
not binding ou this Oourt, is also unsound, 
but we are not prepared to accept that 
view. It was contended in the second of 
these two cases that g, 20 of the Oudh Laws 
Act was passed in order to prevent pro- 
. perties from being sold in the public auction 
at an absurdly low price, and this considera- 
tion could not apply to the transfer of the 
land at an inflated rate fixed by the Govt. 
but, as the learned Junior Member re- 
marked : 

“Government are entitled to be assured that the 
valuationhas been properly carried out and their 


sanction hag to be applied for before the land can be 
sold.” 


(1) 1937 R D 289, 
(8) (1937) O, WN 1167. 
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Wecould not hold that- his view is uns 
sound unless we were first prepared to held 
that the ‘provisions of the Regulation of 
Sales Act are repugnant to those of the 
Oudh Laws Act. Tha provisions of the 
earlier Act are capable of being, combined 
with the provisions of tbe latter Act, and 
the mere fact that the provisions of s. 5 of 
the Regulation of Sales Act have a manda- 
tory tone does not seem to us to exclude the 
application of s. 20 of tte Oudh Laws Act. 
We àre clearly of opinion that the permis- 
sicn of the Local Govt. was necessary to 
complete the sale or tranefer in favour of 
Hargobind Prasad, and it was rightly held 
by the learned Additional Special Judge 
that as that permission had not obtained, 
the transfer of August 22, 1935, was without 
effect and did not confer a, title on Hargobind 
Prasad claimanteobjector. ‘ 


Asregards the second point raised on 
behalf of the respondent, namely that the 
transfer was only effected by the issue of 
sale certificate on November 2, 1935, and 
that that transfer was subsequent to the 
application under the Encumbered Estates 
Act made on October 12, 1935, and the order 
under s. 6 of that Act was passed on the 
same day, and was therefore tobe treated 
as null and void, the learned Counsel has 
referred us to a case reported in 1933 A. LJ; 


. R 541 [Sheo Baran Singh v. Ranbir Prasad] 


(3), in which it was held that the order of 
transfer preceding the application under the 
Encumbered Estates Act did not constitute 
a transfer, and a sale deed and dakhl which 
took place after the application under the 
Encumbered Estates Act were to beset 
aside in View of the provisions of s 7 of the 
Encumbered Fstates Act, and therefore the 
decree and the: debt which were intended. 
to be satisfied by that transfer continued to 
subsist. In that particular case the order of 
transfer was differently worded from the 
present case and something might have been 
founded on that fact. We are, however, of 
opinion that this is a point which does not 
ariee for decision in the present case in 
view of our finding on the first point argued 
before us, and we, therefore, make no pro- 
nouncement upon it. ; 


In view of our finding on the first’ point. 
argued, we hold that the claim of Hargobind 
Prasad under s. 11 of the Encumbered 
Estates Act was rightly dismissed. There 
isno force in the present appeal which 


(1938) A L J 641; 177 Ind. Oas. 215; A I R 
1038 fi On 11 RA 183; 1938 A LR 7984. 
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agocrdingly fails -and is dismissed with 
Cr sts. a 
TeBe | Appeal dismissed. 


a a A w IN pa 


“SIND JUDICIAL COMMISSIONER'S 
; , COURT 


- «+ Miscellaneous No. 393 of 1938 
: July 28, 1939 
ee, O,SULLIYAN, J. 
OFFICIAL ASSIGNEE, KARAOHI— 
Cote _ APPLICANT . 
to Oe a versus i 
u » \DHANOOMAL MOHANLAL— 
oe ` OPPONANT 
Presi Towns Insolvency Act ‘III of 1909), 
an 57— Official ee establishing that transac- 
atone a baki apan de of al took ploce after 
mencement oF tnsolvency —Onus to prove t 
took before adfud‘cation. hae 
Under the doctrine of “relation back" the property 
ofan insolvent on the making of the order of adjudi- 
dation vests in the Official Assignes as from the 
commencement of the insolvency, that is to aay, from 


fhe date of the act of insolvency upon which the. 


adjudication is made. As from that date the in- 
dolvent ceases to be owner of the property and oan- 
not deal,with it, He cannot make payments to credi- 
tors or’ give good and valid discharges. Section 57 
of the Presi. Towns Insol. Act, however, provides 
an: exception to the doctrine by affording pro- 
tection to bona fide transactions taking place between 
the commencement of the insolvency and the date of 
the order of adjudication in those cases where the 
person with whom such transaction takes place had 
ho‘potice of the, presentation of the petition by or 
against the debtor. When the Official Assignes has 
established that a traneaction withinthe contempla- 
tion of s. 57 took place after the commencement of 
the. insolvency, the onus lies on the person seeking 
to. uphold the transaction to prove that it took place 
hefore adjudication and that he had no notice of the 
presentation of the petition. A denial in the objec- 

ons filed ‘by him is insufficient to discharge the 
onus. >The objections are mere pleadings. 143 Ind. 
Cas, 628 (2), 138 Ind. Oas,- 633 (3), 158 Ind Oas. 361 
(4), In re Matanle, Bz parte Schulte (5) and In re 
Tolle Mache, Hz parte Revell (6), relied on, 


Mr. Kundanmal Dayaram, for the Appli- 
oant. - 


As Tak hgashand Gopaldas, for the Oppo 


to 


ren 


- Order.—This is an application by th 
Official ; Assignee es 8. 7, Presi, 
Towns. Insol. || Act, to adjudge a pay- 
ment of Rs. £00 by the Insolvent Sant- 
ram Bhagwandas to the opponent firm of 
Dhanoomal Mohanlal, null and void and to 
direct the latter to refund to the Official 
Assignee the said sum with interest. 
The firm of Iesardas’ Srig-pal and one of 
its partners Santram Bhagwandas were 
adjudged insolvent on August 25, 1937, on 
& petition by. certain creditors filed on 
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October 14, 1936." The date of the .act of. 
insolvency on which the adjudication- was . 
based was October 8, 1935. It jis stated in - 
the Official Assignee’s application that on 

July 1, 1937, the insolvent Santram Bhag-. 
wandas made the payment of. Rs. 500 to- 
the opponents in full satisfaction of two 

dacrees for Rs. 437 and Rs, 408, respectives - 
Iy obtained against the insolvent firm at,” 
Amritsar. The .dates of these decrees have | 
not been mentioned. The.opponents have: 
not appeared in person. They have con- 

tended themselves with filing certain’ 

objections to the application of the Official- 
Assignee and these objeztions are not sup- 


ported by affidavit. í $ 


It is not disputed by. the-:opponents,~ 
vide para. 2 of the objections filed by them,” 
that the said: pirment to them of Rs, 500° 
was made on July 1, 1937, that isto say, - 
considerably after the filing of the insole 
vency petition though before the order of- 
adjudication, The learned Advocate for the, 
opponents contended that his clients had - 
at the time of the payment no notice of 
the presentation of the petition and that the - 
transaction was a bona fide one, He, there: 
fore, ` relied on e. 57, Presi. Towns: 
Insol. Act, as affording him protection: 
The proviso to this section reads: : 

“Provided that any such transaction takes place - 
before the date of the order of adjudication, and’ 
that the person with whom such transaction | 
takes place bas not at the time notice of the’ 
presentation of any insolvency petition by or 
against the debtor.” - 

The learned Advocate argued that the 
onus Jay onthe Official Assignee to estab- 
lish that the opponents had notice of the 
presentation of the petition and that the - 
transaction was not bona fide and unless 
that onus was discharged, his clients were 
entitled to succeed. In ‘developing ` this, 
line of argument, the learned. Advocate ` 
said that it was unreasonable, generally - 
speaking, to expect any creditor to estab-* 
lish a negative, that is to say, that he had - 
not received notice. At first sight there” 
may appear some logical basis for this con-’; 
tention, but the flaw in the argument’, 
becomes apparent on a consideration of the ` 
relevant principles: of bankruptcy law: 
It is elementary that under the doctrine 
of “relation back” the property of an in- 
Solvent on the making of the order of: 
adjudication vests in the Official Assignee 
as from the commencement of the insol- 
vency, that is to say, from the date of the 
act of insolvency upon which the adjudi- 
cation is made As from that date the 
insolvent ceases to be ownerof the pro- 
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pérty and cannot deal withit.. Hè - cane 
not make payments to creditors.;or give 
good and valid discharges. As was stated 
by Fletcher Moulton, L. J. in Ponsford 
Baker .&Co. v. Union of London and 
Smiths Bank, Ltd. (1). ; 
“Nothing is more “ firmly .established in bank- 
Tuptcy law than that a man -who has committed 
en act of. bankruptcy is not entitled to deal with 
id estate. He has no right to gather it in if -it is 
not already in his hands’ or to- make payments 
his oreditors out of that which hehas actually a 


hig commard. afr 

Under the Presi. Towns Insol, Act, 
the doctrine of “relation back" is set 
forth ins, £1. Section 57 of the Act, howe 
evér, provides an exception to the doctrine 
by.. affording protection to bona fide trans- 
actons’ taking place between the com- 
mencement of the insolvency and the daté 
of the order of adjudication in those cases 
where the person with’ whom such trans- 
action takes place had no notice of thé 
presentation of the petition by or against 
the debtor, Section 57 is of course subject 
always to the provisions of the Act with 
respect ,to the effect of insolvency on an 
execution and With respect to the avoid? 
ance.of certain transfers and preferences, 
Under the principles laid down’ in 
Evi. Act the burden of proving those facts, 
prcof of which is necessary to bring a 
transaction within the protection afforded 
bys. 57 would clearly lie on the person. 
-who relied ‘upon the protection, because 
in the absence. of such proof the transac 
tion would be void by reason of the doct- 
rine of “relation back.” I ‘would say 
therefore that when the Official Assignee 
has established that a transaction within 
the contemplation of s. 57 took place after 
the commencement of the insolvency, the 
onus lieson the person seeking to uphold 
the transaction to prove that it took place 
before adjudication and that he had no 


notice of the presentation of the petition.- 


In Nanackchand Ramanand v, Oficial 


Receiver (2) under the Pro. -Insol. Act, 


it was. held that ‘persons claiming the 
benefit of the. proviso must show that they 


had no notice of the presentation of the 


insolvendy.; petition." The decisioi in 


Dharamdas Thawardas v. F, O, Hukume 


chand Mirimal (3) also under the Pro. 
Insol, Act was tothe same effect. 


L-È 812, 13 Mans 381. 
(2) AIR 1983 Sind 85; 143 Ind, Oas, 626; Ind. Rul, 
(1933) Sind 136, ` . - 


(8) A LR 1932 Bind 62; 138 Ind. Cas. 628; Ind Rul. 


(1932). Bind 86... +. ? 


This 
latter case was followed by ‘the Rangoon, 
(D (1906) 3 Oh, 444 75 L J Ob. 784; 95 L T 333; 33 T- 
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High Courtin Secretary of State v. S. C. 
Niyogi (4) where the Orown relied upon the 
proviso to 8. 57 to- protect a mortgage in 
its favour. In the course of the judgment, 
Dunklev, J.. said : rads : 

“The learned District Judge has rightly held 
that ifthe Orown wished to . rely upon the protec- 
tion given by 9.55, Pro. .,Insol. Act, for bona fide 
transactions prior to the date of the order of 
adjadication, it was the duty ofthe -Orown to have 
pleaded the protection of that section and further 
the burden was upon the Crown to show that at 
the time ofthe transaction in question, ijt had 
no noticeof the presentation of an insolvency’ peti- 


tion" : ' 
- The English cases in In re Matanle, 


Ex parte Schulte (5) and In re Tolle 
Mache, Ex parte Revell (6) establish the 
same principle. In this particular case it 
is admitted that the payment in question 
was prior to adjudication and the only 
point that remains is as to whether the 
opponents have discharged: the onus of 
proving that they had no notice of the pre- 
sentation of the insolvency petition. Iam 
prepared'to agree with the learned Advo- 
cate for the opponents that sometimes it 
would-only: be possible to prove that no- 
notice had been received by a bare derial 
on the point and in the absence of cir 
cumstances indicating that the denial ig 
false, it should prevail. , In this ‘case, hows 
ever, the opponents are not present in Vourt 
to’ say that they did not receive notice of 
the presentation of the petition and they 
have filed no affidavit on the point, A 
denial in the objections filed by them is 
{néufficient to discharge the onus.. The 
objections are mere pleadings. I hold, 
therefore, that toe opponents have failed 
to establish that they had no notice of the. 
preséntation of the petition. © . 3 

In view of this conclusion, it 18 not strictly 
necesssry to consider the matter further. 
but having heard arguments in full, T 
would add that taking all the circum- 
stances into consideration, I- consider the 
opponents must have had notice of the 
filing of the petition and tbat the transac 
tion was not bona file, Both parties resida 
and carry on business as merchants ab 
Amritsar and although the ‘adjudication 
was at Karachi, itis inthe highest degree 
unlikely that the opponents would. not 
learn of the adjudication. The news . of 
an insolvency rapidly circulates and theré 
is ccnsiderable business connection between 
Amritsar and Karachi. The opponents 

WA TE 1935 Rang. 273; 158 Ind. Oas, 461; 8 R 


Rang. 166, 

(5) (1874) 9 Oh. App. 409, 

(8) (1884) 180 B 731; 4LJ QB 92; 51 LT 379; 
33 W R 28 at bhi ah See Ma 
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have given no details’ asto the nature of 
the claim when the suits were filed or why 
claims aggregating over Rs. &00 were 
settled for Re. 50^. The insolvents were 
served with notice of the petition for 
‘adjudication on January 22, 1937, and the 
payment was made. on July 1, over six 
months later. F. hold that the payment of 
Ra. 500 to the opponents ia void as against 
the Official Asrignes, and I order the onpa- 
nents; to refund the said sum tothe Official 
Assignee together with interest at 6 per 
cent. from July 1,1937, till date of pay- 
ment, and [ further direct the oppc= 
nenta to pay tke costs of the application, | 
' D, í Order accordingly. 


“1° < NAGPUR HIGH COURT 
Second ‘Civil Appeal No. 387 of 1936 
eS April 12, 1939 
Strong, O. J. AND Boss, J. 
'ZALLIRAM— APPELLANT 
versus 
MANGALSINGH—Regsponpent 

O. P. Land Revenue Act {II of 1917), s. 157 (3y— 
Sadar-lambardar paying land revenue due of mort- 
agor’s land, whether gets priority over morigagee— 
by him, effect of. , P 
` When: the land revenue in respect of mortgagor's 
land has been paid by the sadar-lambardar, he 
rata “priority over the mortgagee, standing in the 
shoes of the Govt. tothe extent of the land revenue 
paid by him. He can accordingly sell the land 
giving to the purchaser a like priority unless the 
mortgages redeems thischarge by payment. But 
the sale is not free from incumbrance, ([p. 783, col. 


E 8.0. A. from the appellate decree of the 
Court of the Additional District Judge; 
Damoh, dated February 29, 1936. ' 

Mr. R. S. Dabir with Mr. R. G. Pande, 


for the Appellant. 
Mr. M. Adhikari, for the Respondent. 


| Judgment.—This second appeal raises 


an interesting point of law -under the 
Land Revenue Act, The appellant is the 
mortgagee of a partof the village Nimar- 
munda which is divided upintoa number 
of pause: The sadarlambardar of the 
village was called upon to pay land revenue 
in respect of the village including the 
patti belonging to the mortgagor. At all 
material times the mortgagor had ceased to 
be interested in the land because he had 
been sued by his mortgagee and a prelimi» 
nary and later a final decree had been 
passed against him. In that state of affairs 
the sadar-lambardar paid the land revenue 
due in respect of the mortgagor's patti. 
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Next the sadar-lambardar sold the mort: 
gagor’s patri under the powers ccnferred 
upon him by 8.157 of the Land Revenue 
Act. 

Section 157 provides 
lo 


inter alia as fol- 
ws i É 

“(1) Any sadar-lambardar......who has paid any 
land revenue due by any proprietor... may, withis 
six months from the date of ‘such payment, apply 
in writing to the Deputy Commissioner to recover 
the amount on his behalf ... 7 

(3) The Deputy Commissioner... . may . pro: 
ceed to recover, as if it werean arrear of land 
revenue, such amount, with costsand interest, from 
the person held by him to be'liable for the same.” 

Thus it will be seen that a sadar-lam- 
bardar can. ask the Deputy Commissioner 
to proceed to recover the amount that he 
has paid on behalf ofthe patti ina parti- 
cular mode. 

Where land revenue is unpaid to Govt., 
Govt. may sell the defaulter's land in 
order tò recover thelandrevenue due.., 
If it doso sell the land, (there are many 
other ways indicated in s. 128 of realig- 
ing land revenue), the purchaser acquires 
that land free from incumbrances ás a 
consequence of the provisions of s. 138 (1), 

Before we come to that section, we 
observe that under s. 122 the land revenue 
is made a first charge. The provision ‘is ag 
follows : 5 

“122 (1), The land revenue assessed on an estate, 
mahal or land, and any sum payable under a sub- 
settlement shall, notwithstanding any partition, be 
a first charge on the estate, mahal or land to 
which it relates, andon the rents or profits there- 
of,” 4 
Returning now to s. 138 it is provided 
that 

“anlees the Daputy Commissioner in ordering 
the sale otherwise directs the purchaser of any 
estate, mahal, share or land sold for arrears of 
land revenue due inrespect thereof, shall acquire 
it free of all incumbrances imposed on it, and all, 
grants and contracts madein respect of it, by any 
person other than the purchaser.” 

We now turn tos. 128 which details 
the various modes in which the arrears” 
payable to Govt. may be recovered. The 
ones that have been referred to in the 
arguments are : 

“(f) by selling such estate, mahal or land, or 
the share or land of any co-sharer who has not 
pala the portion of the lend revenue whioh, as 

6 


tween him and the other oo-aharers, ia payable 
by him,” 
and 

“(g) by attaching and selling immovable pro-‘ 


perty belonging to the defaulter other than the 
and. in respeot of which the arrear has ac- 
orued. 


It will thus be seen that Govt, may 
Bell the land for: arrears of land revenue, 
and if the arrears of land révenue are 
due in respect of the land that is sold,. 
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that land is sold free from incumbrances 
unless the Deputy Commissioner otherwise 
directs, 

The Act also provides that if the sadar- 
lambardar pays whe land revenue due in 
respect of land belonging to a co-sharer, 
he may, througn the Deputy VUommis 
„Bioner recoverthe sum that he has paid 
on behalf of the cu-sharer as if it were an 
arrear of land revenue. The question is: 
Does that relate to a mode or does it also 
relate toiucidents ? In other words: Dces 
8. 157 (3) merely describe the machinery 
whereby the sadar-lambardar can recover 
the amount of revenue that he has paid 
on behalf of another or does it also pro- 
vide that if the machinery is put into 
operation andthe sale of land takes place, 
the land sold (the land of the mortgagor 
in this case), that is to say; the land in 
respect of which the land revenue was 
paid, is sold free from incumbrances ? 

The effect of provisions of this kind in 
otner Acts has been considered in a 
number of cases, In Laguidator, Yedha 
Society v. Pragdas (L) the question 
turned on the wording of s. 225 (dj of the 
Land Revenue Act, which provides that 

“any sum ordered by a liquidator appointed 
under sub-s. (1) of, B. 42 of the Oo-operative Societies 
Act, 1913, to be recovered as a contribution to 
the assets of a society or as the cost of liquida- 
tion....may be recovered under this Act in the 
same Manner as an arrear of land revenue,” 


It was held that this provision related to 
the mode in which the amount due could 
be recovered, The sale was not free from 
«ncumbrance. 

This kind of case is distinguishable from 
the Present one because it may well be 
said that the expression “in the same 
manner’ is not the same as the words 
“as if”, the former phrase relating more 
clearly to the mode in which the money 
may be recovered. It was indicated in 
Chinnasami Mudali v. Tirumalai Pillai 
2), however, that such difference in phrase 
is not important. 

In Ramchandra v. Pitchaikanni (3) the 
question arose under the Abkari Act and 
it was held that where land is sold under 
the provisions of s. 10 of the Madras 
Abkari Act, 1864, tor arrears due by an 
Abkari renter, the purchaser at the sale 
does noi take the land free from mcum- 
brances asin the case of a sale for arrears 
of land revenue under the provisions of 
the Revenue Recovery Act. Their Lord- 
- (1) 30 N LR 240; 148 Ind, Cas, 714; 6 RN 196; 
12NLJ47;A 1K 1984 Nag, 201, 

(3) 25 M 572 at p, 675, 

(8) 7 M 484, a. 
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ships observe atp.. 435*, after having con- 
sidered the provisions of the - Revenue 
Recovery Act, as fo'lows: 

“Taking these sections together, the intention is 
clear that the purchase is free of prior encum- 
brances only when the arrear is of public revenue 
of which the land is the first security iby statutory 
declaration. By s. 10 of the Abkari Act, it is enact- 
ed that Oollectors may proceed against Abkari 
renters or other persons licensed under that Act 
for the recovery of arrears due by them in like 
manner as for the recovery of arrears of land 
revenue . ... The expression ‘In like manner as for 
the recov ofarrears of land revenue’ indicates 
only that the same procedure is to be followed... . 
Arrear of Abkari revenue is not due upon any 
specific land owned bythe Abkari renter... ...” 

It was accordingly held that the land, 
when sold, would not be free from incume 
brances. : , 

Chinnasamt Mudali v. Tirumalai Pillai 
(2) wasa case under the Land Improve- 
ment Loans Act, s 7 (1) (a) As 
will be seen below there has been made a 
distinction between cases under s.7 (1) (a) 
and 8.7 (1) (c). It is desirable to set out 
these two clauses. They areas follows: 

“7, (1) Subject to such rules as may be made 
under s. 10, all loans granted under this Act, 
all interest (if any) chargeable thereon and 
costs (if any) incurred in making the same, 
shall, when they become due, be recoverable 
by the Oollector in allor any of the following 
modes,namely:— 

(a) fromthe borrower as if they were arrears of 
land roenn due by him; 


(c) out of the land for the benefit of which the 
loan has boen granted—as if they were 
arrears of land revenue due in respect of tnat 
land;... " 

It will be seen that there is a broad dis- 
tinction between (a) and (e) though both 
give power to recover (as if they were 
arrears of land revenue). But (a) is “as if 


‘they were arrears of land revenue due by 


him", and (e) is “as if they were arrears 
of land revenue duein respect of that 
land”. | f | 

In Chinnasamt Mudali v. Tirumalai Pillai 
(2, it was held that when the land was sold 
under the provisions of cl. 1 (a), it was sold 
subject to incumbrances. In Sankaran 
Nambudripad v, Ramaswami Ayyar (4) on 
the other hand, it was held that when the 
land was scld under the provisions of 8. 7, 
cl, 1 (c), it was sold free from incumbrances. 
Ayling, J. observes at p. 693 t: 

“A comparison of the various cls. (a), (b), (c) and (d) 
shows that the framers of the Land Improvement 
Loans Act considered that there was some sub- 
stantial difference between a sale for arrears of land 
revenue of the land on which the arrears accrued and 

4) 41 M 691; 47 Ind. Cas, 301; AI R 1°19 Mad, 
590, 34MLJ 446; 8LW 12; 8 ML T 346, 
Se 
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-8.sale-for the - same purpose of other lands whether 
belonging to the defeultér or some one else.” | 
Sankaran Nambudripad v. Ramaswami 
Atyar (4) was followed in Secretary of 
State for Indiu v. Flarinath (5) which was 
another case‘under the Land Improvement 
“Loans Act, a. 7 (1) (o). © ot f 
- Id ` Kadir Mohideen Marakkayar ` v. 
Muthukrishna: Ayyar (6) the sale was under 
the powers conferred by the Income Tax 
‘Act IL of 1£85. By s. 30 of-that Act the 
Oollector is empowered, in default of pay- 
‘ment.of the tax, to recover the amount as if 
it. were an arrear of land revenue. In 
that case the Collector proceeded to’ recover 
the amount as ifit were an arrearof land 
Tevenue. It was held -that s. 30- of the 
Income Tax Act had not the effect of con- 
verting income-tax intoan arrear of land 
Yevenue dué in respect of the land which 
“may-be brought to sale for realisation of 
the income-tax but that its effect was to ex- 
tend the procedure prescribed by (Madras) 
Act If of 1864 and (India) Act I of 1890, to 
the recovery of arrears of income-tax. In 
‘other words, the land ‘was sold subject to 
‘inctmbrances, E 
. In Ibrahim Khan Sahib v Rangaswami 
‘Naicken (7) the case was cne of sale. for 
arrears of Abkari revenue, Ths words were 
"as if they were arrears of land revenue” 
and it was held that they had the same 
meaning as the words “in like manner as 
‘for the recovery of arrearsof land revenue” 
‘and accordingly only the mode and not the 
‘incidents was applied and the sale was 
subject to incumbrance. In R.M.V.V.M. 
Chettyar Firm:v, M, Subramaniam (8) the 
Madras cases were reviewed. That. case 
arose under the Oity of Rangoon Municipal 
- Act where the relevant provision uses the 
words “as. if they were arrears of land 
Tevenue”. It was decided that the question 
whether the sale had the same consequence 
‘as &' Bale for arrears of land revenue due in 
respect of the land sold depended on the 
‘nature of the tax for which ithe sale was 
effected. At p. -464* the learned Judge 
relying on Sankaran Nambudripad v. 
Ramasmamt Ayyar (4) observes as follows: 
'.. “This ruling shows that the words ‘as if they were 
arrears of land revenue’ do not by itself (sic) show 
“that the intention.of the Legislature was merely to 
regulate the procedure to be followed in such cases 
and that whetber it was intended to attract also the 
-provieion relating to the substantive right of a 
-t 45) 26 N L R 340; 122 Ind. Cas, 376; A IR 1930 
Nag. 195; Ind. Rul, (1930) Nag. 152; 13 N L J23, 
_, (6) 36 M 220; 12 ML J 368, i 
+ (7) 28 M 420, G ; 
(8) 5R 458; 105-Ind, Oas, 256; AIR 1937 Rang, 
$ f 
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purchaser depends upon 8 consideration of th 
wording of the Act and the nature of the tax. Thi 
is made clear in the judgment of Mr Justice 
Seshagiri Aiyar at p. 698“ where, after referring t 
the passage in Ramachandra's case, I have alread: 
cited, the learned Judge saya that to his mind tha 
passage is the key-note to the construction of simila 
provisions in other Acts, 4. e. that the fact whethe 
the tax is payable out of any particular or specifier 
land must havea material bearing on the constructioi 


It was held that the sale was free fron 
incumbrances, The same conclusion wai 
arrived atin Abdur Rauf Chowdhury v 
N. P. L. S. P. Chettyar Firm (9) which wa 
also a case under the same Act. e 

It will be seen that in all the above case 
one is concerned with sales by. Govt 
or some public body to recover taxes o 
public loans. They are cases of Abkari ta 
(excise revenue’, or Income-tax, or Municipa 
tax or a public loan. The present case is 1 
case of recovery of a private debt, by ı 
private person the sadar-lambardar. . Unde 
the scheme of the O. P. Land -Revenu 
Act the Govt. looks primarily to th 
sadar-lambardar for the payment of lan 
revenue due in respect of the area for whic} 
the sardar lambardar is responsible (usuali; 
a Village). Ifthe sadar-lambardar fails t 
get in and pay over, such revenue, he i 
liable -to have his land sold, --But on suchi 
sale, the land: is sold subject to incum 
brances because, as will be seen from th 
above quotation from 8. 138, it is only.whe 
land is sold for arrears of land revenue “du 
in respect thereof” that it is sold free. fron 
incumbrances. . ok ` 

The sadar-lambardar having been madı 
liable he is given aright over against th 
co-sharer whose revenue is in arrears, T 
recoup himself,he may sell the co-sharer’ 
land, through the appropriate officer, or hi 
may take any of the other steps availabl 
as if what was owed to him were lant 
revenue owed to Govt. We are of, thi 
opinion that, having paid Govt, the firs 
charge given by the statute to Govt. passe 
to him. We see no reason, however, ti 
sweep away the mortgagee’s rights in orde! 
to enable another private person, the eadar 
lambardar, to recoup himself. We con 
ceive that were this so, it would oper 
wide tbe gates to frandof a type tha 
could hardly be proved. Section 133 con 
tains provisions which in certain circum 
stances compel mortgagees to pay. lam 
revenue at the risk of losing their. securit: 
if they donot, But the person who pay. 


(9) TRUH; 117 Ind, Oas. 575; ALR. 1929 Ran; 
175; Ind, Rul, (1939) Rang, 207 ' 
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is the sacar-lambardar. We take the 
case, of frequent occurrence, of due payment 
by the sadai-lambardar. There is no 
delay. Jn such a case the mortgagee cannot 
pessibly know that although the land 
‘revenue has been duly paid without any 
delay, there is, in pcint cf fact, a default 
on the part of his mortgagor because the 
mortgagor has not put the sadar-lambardar 
in funds as regards,the share of land 
revenue due in respect of the mortgagor's 
holding. Yet, were we to hold that tke 
sadar-lambardar can recoup himself as if 
he were Govt. selling the mortgagor's land 
in respect. of an arrear of land revenue 
due in respect of that land, the mortgagee 
would find his security gone without any 
chance being given to him to pay. 

This is not, in! our opinion, the intention 
of the Act, We are of the opinion that the 
sadar-lambardar -has priority over the 
mortgagee standing:in Govt’s. shoes to the 
extent of the land revenue, due in respect 
of the mortgagor's land, paid by him. He 


can accordingly sell the land giving to the’ 


purchaser like priority unless the mortgagee 
redeems this charge by payment. 

This case is a perfect example of the mis» 
chief that would arise if it were held that in 
such circumstances the sale was free from 
incumbrances. The plaintiff obtained a 
foreclosure decree on the basis of his 
mortgage of 0-2-0 share of Mouza (village) 
Nimarmunda. When, the preliminary 


decree having been made final, the deeree- - 


holder came to take ` prossession, the defende 
ant took objection in execution on the 
ground that he (the defendant) had pur- 
chased’ the share when it was sold for 
arrears of land revenue. That sale was not 
at the instance of Govt. for Govt. had been 
paid, but at the instance of the defendant 
who was sadarlambardar of Mouza 
‘Nimarmunda. The defendant applied to 


‘the Tahsildar to sell the land. The land 
“was putup for sale and bought by the- 


defendant for Rs. 90. The value of the 
mortgege-decree was scmething over 


Rs. 700. This was wiped away if the deci-- 


“sions of the lower Oourts are sound and 
“wiped away because a private person, the 
“sadar-lambardar, is given the same powers 
.to recover the money he has paid as if the 
debt due to him from the revenue defaulter 
“were due to Govt: as an arrear of land 
' Tevenue, 
In addition to the Ra, {0 the sadar- lambar- 
dar incurred ccsts amounting to Rs, 50 in 
the objection matter. 


. The plaintiff has not paid anything into ` 
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Odurt though in the alternative he prayed 
only for a conditional order for possession, 
the condition being that he paid the defends 
ant Rs, 90. 

In our opinion, the true position is that 
nntil the defendant is paid what is due to 
him, i.e. until his charge has been cleared, 
he is entitled to resist. This affects the 
position so far as costs are ccncerned. 

The appeal will be allowed. There will 
be an order for possession conditional 
upon the plaintiff paying to the defendant 
Rs 90 together with Rs. 50 together with the 
cosis cf these proceedings. The plaintiff 
would have been entitled to possession and 
to the costs of these proceedings had he 
tendered to the defendant the Rs. 90 but 
that he did not do atthe time of the objec- 
tion application which was accordingly 
properly allowed. As the -defendant was 
in the right in resisting, he is entitled to 
receive the Rs, ¿0 as well as the Rs, 90 
before he can be compelled to deliver up 
possession. 

TD. Apreal allowed, 





ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 68 of 1937 
April 12, 1939 
BENNET AND OOLLISTER, Jd. 
RAM SARUP SINGH AND ANOTHBR— 
_Daranpants—APPaLL: NTS 


i - versus i 
‘MOHAN SINGH AND OTHERS —PLaIntiers— 


KBSPONDBNTS 

Hindu Law—Widow—Adverse possession—Adverse 
postêsason by widow orer baad not inherited from 
tsband—She acquires absolute tiile to it — Civil 
Procedure Code (Act V of 1903), O. XXII, r. 3—Suit 
by int Hindu brothers as reversioners—One dying 
teps to bring his legal representative on record 
not bian D baki appeal—Inference from docu- 


On the death of a Hindu, his widow entered into 
possession of his property and also of property which 
neither belonged to nor was held by him. There were 
separate mutations.in respect of both the prover tioa 

d effect- 
ed the mutations on the report of the patwari that the 
name of the widow should be entered by inheritance 
as there was no contest There was no indication 
on the part of the widow thatshe had inherited the 
property from her husband, There was no evidence 
as to what claim was put forward by the widow 
at the time she took possession of the second přó- 


perty: 

Held, that the widow had aoqaired absolute title 
by adverse possessiouto the property other than one 
inherited by her from her husband wherein she had 
only the widow’a estate. Thefact that thé patwari 
reported the nature of transfer as by ‘inheritance’ did 
not amount to an admission by the widow. 

Where a suit has. been instituted by. oint Hindu 
brothers as next reversioners and one'of them -d 
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i ` 
the other brothers being nearer reversioners than the 
sons of the deceased, are his legal representatives and 
being already on record, no steps are nccessary to bring 
them on record 
: Ina matter of legal inference from the docaments, it 
is open to the High Oourt in second appeal to form 
its own opinion. 

L. P. A. against an order of Mr, Justice 
‘Thom, in Second Appeal No, 273 of 1934, 
dated August 26, 1937. 


. Messrs. A. Sanyal and Shiva Prasad 
Sinha, for the Appellants, 


Mr. A. P. Pandey, for the Respondents. 


Bennet, J.—This is a Letters Patent 
‘Appeal by defendant No, 1, Ram Sarup 
Singh, and defendant No. 2, Udit Singh, 
against the decree of a learned Single 
Judge cf this Court allowing the appeal of 
the plaintiffs, At the conclusion of the 
argument in this case, learned ‘Oounsel for 
the plaintiffe-respondents orally stated that 
‘plaintiff No, 2, Bikaram Singh had died 


-after the decree of the learned Single Judge, 
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the date of death being November 7, 1938, 
and complained that his legal represente- 
tives had not been brought on the record. 
We think that the matter should have been 
the subject of an application in writing if 
the learned Coungel desired to bring it to our 
notice, but it appears to be sufficient to 
observe that the legal representatives of 
Bikaram Singh are apparently, his two 
brothers, plaintiff No.1, Mohan Singh, and 
plaintiff No. 3, Bat Narain Singh, and as 
they are already on the record, no further 
steps appear to be required. It is not 
asserted that these Hindu brothers were 
separate, Tbe plaintiffs sued as the nearest 
reversioners of one Kumar Singh and if 
Biksram Singh had any sons, they would not 
be his legal representatives as there are the 
two uncles, plaintiffs Nos. 1 and 3, who are 
nearer reversioners, Bo they did not require 
to be brought on the record. The family 
pedigree is as follows :— 








PARSAN SINGH 
| aff... | 
Alan Ram Narain (issueless.) Nirman 
| l | | || i 
Sheo Balak Sheoraj Dalip Bheo Dihal PBhairo Singh 
ere is no male = Mat. Bachhi = Mst Parowa 
member in this Ram Faqir = Mst, Adhera, | (died 1899) 
branch) - | . ; 
| | a . |e ee | 
. Mohan Bikram Sat Narain Met, Jaleba, Kumar Singh 
a (plaintiff No. 1, (plaintiff (plaintiff = Asumedha 
No. 2.) No. 3) (defendant No. 3.) 
| | 
| | | M | | 
Mahesh Ganesh Met, Patti, Met, Mulema Mat. Balesa, 
Nekku Bandhan L | | i 
K jak | (defonde t No, 1 deen 
an, ant No, 1, ofend. 
(plaintiff No. 4,)° | a = 6. a 
| l 
Ram Adhar, Bhagwati 


i p (plaintiff No, 5.) 


4 Lachmi Narain (plaintiff No, 6) 


The facts which gave rise to the present suit 


“are as follows: Bhairo Singh died and left 
” s-widow Mst. Parewa who held a zamindari 
‘share of 1 anna 6 pies and this widow died , 


in 1899. Bhairo Singh was separated from 
‘his nephew Kumar Singh and Kumar Singh 
-died as is the finding of the lower Appel- 
\late’Qourt about three weeks after the death 
‘of Mst. Parews. Mest. Asumedha, de- 
-Iendant No. 3, was then entered for the 
properly of Bhairo-Singh, 1 anna 6 pies, 
zatid she was also entered for a 6 pies zamin- 


dari share of her husband Kumar Singh. 
The immediate cause of the present suit is.a 
deed of gift dated October 6, 1931, execu- 
ted by Mst. Asumedha in favour of Ram 
Sarup and Udit, defendants Nos, 1 and 2, 
_ by which she made a gift of the.two shares 
amounting altogether to 2 annas zamindari 
share, Tne plaintiffs sued claiming in para, 3 
.of the plaint that the 2 annas zamindari 
Share was the property left by Kumar 
Singh and that on the death of Kumar 
-Bingh, defendant No, . 8, Mat. Asumeda 


1940) i 
‘Kunwar entered . into possession of.the pro- 
perty as a Hindu widow with a life-interest, 
The plaintiffs. therefore asked for a decla- 
Tatory decree that defendants Nos. land 2 
are not the sons cf the sister of Kumar 
Singh, deceased, bat are the sons of the 
daughter of Bhairo Singh. This portion of 
the decree was-gratited by the trial Oöurt 
although the-defenes was that defendants 
Nos, 1 and 2 ete covet the bistér bf Kumär 
Singh aud therefore the nearest reversion- 
ers under.the. Hindu -Läw of -Inheritance 
Amendment Act. The finding of fact is riot 
now in contest. The other portion of the 
relief was that there should be a, declaras 
tion that the deed of relinquishment which 
purported to be a deed of gift dated 
October 6, 1931, was null and void against 
the reversionary rights of the plaintiffs after 
the death of Mst. Asumedha Kunwar. In 
regard to this relief the trial Court granted 
a declaration so far as it concerns the -6 
ples zamindari share which has been held 
by Kumar Singh and no appeal was taken 
by the defendants against that desree. 
The trial Court held that Kumar Singh had 
not entered jnto possession at allof the 1 
anna 6 pies samindari share held by Mat, 
Parewa, widow Bhairo Singh, and the Court 
further held that Met, Asumedha had been 
entered for this share by mutation in 1899 
and that she had held it by adverse pos- 
session against the three daughters of 
Bhairo Singh wbo were entitled to hold by. 
succession aftertheir. mother, and further 
that she had heldit tor the period of 18 
years ‘after the death of the last surviving 
daughter of Bhairo Singh and had therefore 
acquired a title adverse possession 
against defendants Nos, 1 and 2, The trial. 
Dourt further held that this adverse posses- 
3ion by Mat..Asumedha acquired for her 
an absolute title a9 full owner of thel 
enna 6 pigs share of Bhairo Singh--and 
not merely" thé limited estate. of a Hindu 
widow, The suit was, therefore, dismissed in 
cegard to this 1 auna 6 pies share, 

The plaintiff fled an appeal inthe lower 
Appellate ae claithing that the aor 

ostessioa of Mel. ‘Asiitiedha, Kunwar Waa 
‘hit of & Hindi wig ga an ne , that 
ihe hadu acquired. an estate merely of, a 
Hinda widow-‘in the 1- anna 6 piés share 
miginally of Bhairo Singh and that having 
aoquired that estate Bhs was unable to 
divest herself of it by a desd of gift or re- 
inquish in fayour of defendants Nos. 1 add 
2 although they were the rightful heirs 
sntitled to possess that share, The plaintiffs 
orought a second appealin this Court and 
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the learned Single Judge of this Oourt has 
held that the title acquired by Mst. Agus 
medha Kunwar in thel anna 6 pies share 
was only that of a Hindu widow and that 
she had also acquired the- full title by 
adverse poesession to the estate of her huee 
band and that her deed of gift to defende 
ants Nos.1 and 2 was, therefore, invalid 
and the claim of the plaintiffs was allowed. 
Against thuat decree of the learned Single 
Judge, this Letters Patent Appeal has been 
brought and the question before us is whe- 
ther under the circumstances of this case 
Mst. Asumedba Kunwar acquired adverse 
possession as a Hindu widow for herself 
and the fall title for, the estate of her 
husband or whether. she acquired the full 
title for herself. No casa has been-shown. 
to. us in which a person acquiring title by 
adverse possession. as a Hindu widow 
attempted to make a gift.of her rights to 
the rightful heirs and the Oourts have 
never held that she could not divest herself 
of the rights which she had acquired by 
adverse possession. The case is, therefore, 
somewhat unique in this-feature. 

A5 regards the law on the point, we are 
referred in‘thé first instance toa ruling of, 
their Lordships of the.Privy Ocuncil of the 
year 1894 in Lachhan Kunwar v. Manorath 
Ram (1), in that~case a Hindu proprietor 
died leaving a widow anda son who died 
leaving the widow of his father. The 
father’s widow either daring the son’s life- 
time or on his ‘death took possession of the 
propérty left by the father and remained 
in possesion for 17 years until she died. 
The son's widow who was really entitled 
to succeed brought a suit against the 
father’s, widow for the property, but this 
was dismisséd on the groand of limitation 
in 1875. Before, her death the father’s 
widow transferred part of the property by 
gift. Itwes found that she had not made 
any assertion that she was taking possés- 
sion of the estate as a Hindu widow. It 
was held thereforé that by taking possess 
sion, she had taken possession of an abso- 
lute estate and that she was entitled to 
make a gift of that estate. On p: 450* their 
Lordships observed : 

“THe contention that although it might be barred 
as against the son and all persons claiming under 
him, the effect was only to extinguish those righ 
and to let in the rights of any persons who would - 
claim as reversionary heirs of Mangal does not 
appear to their Lordships to be supported by autho- 
rity, nor isit.tenable, unless it were clearly shown 
that when Jit Kunwar took posseasion she pro- 

(1) 38,0 445 at p 450; 22 I A 25;6 Sar. 533; 5M L 
J1L(P 0). g 
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hp to do it as claiming only limited estate of a 
widow. 

The next ruling is Shama Koerv Dah 
Koer (2), a ruling of 1902. In that case 
there was a member of an undivided 
Hindu family whose widow aud son's 
widow obtained possession of a portion 
of his property which was assigned 
by a hilbanama toa third pereon. The re- 
versionary heirs then brought a euit against 
the survivor of the widows and her assignee 
toset aside the gift and for possession. 
This suit was brouglt after the pericd of 
limitation bad expired from the time when 
the widows took possession. On p. 671* their 
Lordships stated : 

“The only question therefore is: have the appel- 
lants given satisfactory proof of an arrangement 


with the two widows, which would be an answer 
to the plea of limitation?" 

In this connection on p. 672* it is men- 
tioned that reliance was placed on argv- 
ment cn certain documents such as a 
mukhtarnama which stated that the vil- 
larges were in possession cf the widows as 
“life-interest.” "Ihis mukhtarnama was 
executed by one of the widows: 

“Their Lordships, however, think that, having 
regard to the position of the widows, who were 
pardanashin ladies, and ccnsidering that the mukhtar 
appointed by them was tho mukhtar of the 
reversionary heirs, it would be dangerous to rely 
on such an admission, unless it were proved that 
ue attention of the widows was directly called to 


The ruling shows that some words ina 
document executed by widows cannot be 
taken to be an admission by the widows. 
The next ruling in point of time is Lajwanti 
V. Safa Chand (3) a ruling of 1924, In 
that case one Jawabara’ Mal was the 
owner of the property in dispute and 
he died in 1852 leaving three widows 
who took possession as widows. The eldest 
widow gave birth to a posthumous son who 
lived for a few months, This son, therefore, 
became the last male holder. Oertain 
litigation arose between a nephew who 
Claimed to be the adopted son and two of 
the surviving widows, the one who’ gave 
birth to the posthumous son having died. 
It was -held that the two widows were 
entitled to the estate for their lives, This 
was of course incorrect, Many years later, 
the question then arose of the title to these 
two widows when they had been holding 


(2) 29 O 664; 291 A 188; 6 O W N 657; 8 Sar, 860; 4 
Bom, L R 547 (PO. - 

(8) 82 A L J 304; 80 Ind. Oas. 788; AIR 1984 PO 
121; 51 1 A 171; 5 L192; (ia) M W N 443; 20 LW 
10; 2 Pat. L R 345; 80O W N 960; 86 Bom. LR 
iir; 47M LJ 935; 6 P LT1; LESA (PO) 94 

). 
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the estate, and it was held that as they 
were not heirs under the Hindu Law, their 
possession from 1869 to 1910 was adverse, 
but it was held that the property did not 
become their stridhan; on the other hand, 
they had acquired by adverse possession 
owning the title of Hindu widows., On 
p. 306* it was stated: - : 
“The Hindu widow, as aften pointed out, is not 
a life renter but has a widow's estate—that is to 
say, a widow's estate in her deceased husband's 
estate. If possessing as:widow she possesses ad- 
versely to anyone as to certain parcels, she does 
not aoguire the parcels as stridkan but ehe makee 
them good to her. husband's estate. The result is 
the mousahs are Jawahara Mal's estate, the res- 
pondents having no title to attack them, and ae 
such, the plaintiff is entitled» as heir to her father 
to take them,” ' 


In this case the property was the pro 
perty originally of the husband of the 
widcws and there was no question appar 
ently but that they had taken as his widows. 
They did not apparently during theiz 
life-time make any attempt to dispcse of 
these mouzahsa. The circumstances of this 
particular ruling are different therefore 
from thoge of the rulings where the questicr 
has arisen in what capacity the widows 
took possession where the widows have 
atterapted to make a disposal of the property 
afterwards. ‘the scope of this ruling is 
Lajwanti v. Safa Chand (3) has been con: 
sidered in a ruling of the Oudh Ohief Oour! 
in Kaj Bahadur Singh v. Kanhaiya Bakhst 
Singh, 99 Ind. Oas. 890 (4) where it wa: 
held that there is no rule that whenever a 
Hindu widow is found in adverse pdssession 
of property, she must be treated as being 10 
adverse possession of a widow's estate only 
In Uman Shankar v. Aisha Khatun (0 
it was laid down that admissions by, £ 
Hindu widow that she had‘ acquired the 
property as heirto her husband does no; 
necessarily involve the legal inference thal 
she was asserting only a limited interest anc 
not her absolute right. The scope. of the 
ruling in Lajwanti v. Safa Chand (3) wae 
further considered in Atkhdeo . Tewari v 
Sukhdeo Tewari (6). At p. 46 the ruling 
observed : 4 = 

“We would distinguish this decision as it he 
previously been distinguished on the ground thal 
in the Privy Council case at the time when she 
entered into possession, she was entitled to thr 


property as a widow and it was only subsequently 
that the birth of a posthumoas son made her Liable 


4) 99 Ind. Cas, 890; A IR 1997 Oudh138; 40 W N 
Pa IR 1924 All. 88; 74 Ind. Oas. 869; 45 A 


729, 
MAIR 1938 All, 45 at p 46; 102 Ind, Oas, 175; 49 
A 713; 25 A LJ 580, z 
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‘to dispossession. fn the present case, Mst. Naulasi 
was not entitled in any view to a | widow's 
Possezsion at the time when she obtained entry. 
The Privy Council decision has been distinguished 
in- the same way in other cases, We would refer 
to Varada Pillai v. Jeevarathnammal (7) and Kali 
Oharan v, Peare (8)." 


-In Dungar Singh v, Maid Kunwar (9) there 
was a ruling by a Bench of which one of us 
was a member with Mukherji, J., and in that 
case it was laid down that where a Hindu 
widow takes a property to which she is not 
entitled to succeed under the Hindu Law, 
tho question whether ehe acquires a limited 
estate or an absolute estate, depends on 
the question of fact whether she claimed 
to take the property through her husband 
or not, If she has taken through her husband 
she acquires by prescription only a limit- 
ed estate of a Hindu widow and does 
aot obtain an absolute estate, but if there 
‘8 no evidence that she has so limited her 
alaim, she takes an absolute estate as stri- 
dhana,- Learned Counsel for the plaintiffs- 
‘espondents relied on the way in which the 
facts had been treated in that ruling which 
was a first appeal, but wa do nct think that 
ho method of treatment of the facts has 
any bearing on the present case, as the 
»vidence in that case was different. The 
widow in that case gave evidence and. 
she statement in her deposition partly form- 
ad the basis of the decision. We have not 
rad any statement by defendant No. 3 in 
ihe present case. For the respondents 
‘eliance is also placed on Shankar Lal v. 
Oamodar Das (10), a ruling by the same 
Bench, ‘On p. 451*, col. 1, it was held: 

“The mere fact that a Hindu woman holde pro- 

need not necessarily imply that she holds it 
‘or her own benefit, She may hold it on behalf 


£ her husband's estate or on behalf of her son's 
state as the case may be,” P 

-In that case the widow, Mst. Basanti 
‘made a clear statement that she was 
ding as heir to her hushand.” This 
tatement was in her will We now have 
© examine the evidence -in the present 
jase in the light of these rulings. There is 
ûrsly the. fact that mutation was effected 
separately for 1 anna 6 pies share and the 
} pies share, Learned Ooungel for the res- 
ondents claimed that the two documents 
yroduced are admissions by the widow 
Oe I R1919 P O 44; 53 Ind, Oas. 901; 46 I A 285; 
3 M 244; (1919) M W N 724; 10 L W679;24 0 WN 
46; 38 M L J313; 18 A L J 274(P 0). 


) 
(8) A IR 1934 All. 740; 83 Ind. Oss. 754; 46 A 769; 
BAL J725. 
2 AIR 1933 All, 832; 147 Ind, Oas. 220;6R A 


(10) A IR 1931 All. 450 at p 451; 133 Ind. Cas. 790; 
nd, Rul, (1931) All. 743, . 
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that she took by inheritance. It is true 
that in col. 9 the nature of transfer is 
stated to be “inheritance,” but these docu- 
Ments are not statements by the widow. 
They are signed only by the patwari 
Achaibar Lal. There is no reason to supe 
pose that the widow made any report or 
application for mutation or that there was 
any contested case, All that is produced 
is a‘ copy of the mutation register and it 
is not headed with the heading of any cone 
tested case. Under the U. P. Land Revenue 
Court Act OI of 1901, s. 35, when a report 
is made to the Tahsildar in an undisputed 
case, he records a succession and it is only 
if there is a dispute that he refers the 
matter tothe Collector for decision under 
8. 40. The Tahsildar therefore was acting 
in this manner as an executive officer and 
not as a Court. The mere fact that the 
patwari reported (under department VII 
Board of Revenue Circalars) that the name 
of Mst. Asumedha should be entered by 
inheritance does not in any way amount 
to an admission by her. The next docu- 
ment was a usufructuary mortgage by 
Mst. Asumedha, dated July 31, 1801. This 
usufructuary mortgage was in favour of 
the grandmother of the plaintiffs and tae 
plaintiffs are at present in posssesion of 
the property. The usufroctuary mortgage 
does not anywhere set out that Met. 
Asumedha was holding the property as the 
widow of her husband. She could not 
have done so in view ofthe fact that her 
husband was not the person legally entitled 
to the property and he had never held it. 

The next document is a deed of gift in 
the euit dated October 6, 1931. In this 
document also Mst. Asumedha does not 
state that she holds as the widow of her 
husband, Ske states merely that the prope 
e owned and possessed by me, the executant, over 
which the mortgagees are in possession now. I, the 
executant, have no male or female issue,” 


Learned Counsel place some reliance on 
an expression which is in vernacular aun 
apne warasat se ham mogir tlahda hogaei 
and which has been somewhat vaguely: 
rendered in the translation as “I, the 
executant, have severed my connection from, 
the inheritance.” The lower Appellate 
Court has observed that this reference to 
inheritance may be taken to apply to the 
6 pies share which Mst. Asumedha had and 
to which she had succeeded from her 
husband. We donot think that: any con- 
nection can be claimed to exist between 
the 1 anna 6 pies share and a right of ip 
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heritance. Nor it is clear that Met. 
Asumedha intended to put forward such 8 
statement. In this deed of gift, there isa 
certain amount of confusion and in one 
Place she refers to defendants Nos. I and’2 
as sons of her sister, and in another 
place she refers to them as sons of her 
husband's sister, Learned Counsél hab 
Pointed out that the deed of gift. is of 1931 
and the Hindu Law of Inheritance Amend- 
ment Act Game into force two yéars previe 
ously in 1929. -The document states that 
legal opinion was taken and apparently 
the legal opinion was that defendants 
Nos, 1 and 2 would have a claim as sons of 
& sister of Kumar Singh to inherit from 
him as reversioners. Very possibly, this 
was introduced into the document to support 
their claim to ‘the 6 pies share which had 
belonged to Kumar Singh. The Oourts 
below have found that that claim is false 
and that they are not the sons of the sister 
of Kumar Singh. But the Oourts have 
found that they are sons cf the daughter 
of Bhairo Singh and are, therefore, entitled 
as their legal heirs to the estate of Bhairo 
Singh on the death of all his daughters 
which took place 18 years before the suit. 
We think that the language in the deed of 
gift is intended to bolster up this false 
claim of inheritance as heirs of: Kumar 
Singh and we do not thik that the langu- 
age is intended toset ouf that Mst. Asumedta 
claimed to take asa Hindu widow. 


Moreover, the rulings which we hav 

‘quoted ‘indicate that the important 
question is what claim “did Mst. Asumedha 
but forward at the time; that slie took 
Possession of thé properly, in .question. 
‘This is a mattér tö be established “by evi- 
dence. Apparently she made’ no claim at 
the time to inherit asa Hindu widow in 
regard .to this l anna 6. pies share, The 
mere fact .that.-the. patwari thought she 
was entitled/<to inherit asa Hindu widow 
-has no ‘bearing.on the point, We think, 
therefore, that the burden of proof lay on 
the plaintiffs toestablish that Mst. Asumedha 
had taken possession of the 1 anna 6 pies 
gharé as a Hindu widow claiming only the 
rights of a Hindu widow and the plaintiffs 
have failed to show that according to the 
finding}of the two Courts below. No doubt, 
it is open to, this Court to form its own 
opinion in second ‘appeal. because this is 
a matter of legal inference from the doou- 
ments. We have examined the documents 
and we do not, consider that this legal 
inference has been established by the learn- 
ed Counsel for the plaintiffs, We consider 
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that on this view-of the case, the decree of 
the lower: Appellate Court was! correct, ~- 
> Accordingly we allow: this’ Letters Patent 
Appeal'arid we set. aside the‘ decree of the 
learned ‘Single Judge in: favour. of the 
plaintiffs ad we restore the decree: of the 
lower Appellate Court with. costs of both 
the proceedings in this Oourt to defendants 
Nos. 1 and 2. i Eaa a 

B. ` Appeal allowed, 
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“PATNA HIGH COURT... . 
Appeal from Appellate Decree No. 619 
of 1938: 
November 30, 1939 d 
` FazL ALI AND Muexotra, JJ. , 
RAM KUMAR RAM SARAF E —DEFENDANT 
— APPELLANT 
a versus 4 
MOHAN LAL MAHARAJ—PLAINTIFF AND 
Firm KANHAYA LAL DURGA FRASAD 
AND OTHERS— DHFSNDANTS—RESPON DENTS 
~ Aassignment— Decres—Aassignment of, ajter tts 
passing but before it is drawn up—Validity — 
Whether carries with it right to decree passed in 
appeal—H indu Law—Alienation— Karta—One of 
two kartas assigning decree —Assignment, if can be 
challenged by person not member of family. 
“The assignment of a decree is nothing more than 
hn assignment of the rights conferred by the decree. 
‘These rights are acquired as soon as the decree 18 
passed or pronounced and cannot be made dependent 
on the preparation of the decree which is more ol 
less a ministerial ' act. As the Civil P, O providee 
ih OXX, r. 7, thatthe decree shall bear the date 
on whidh'the judgment is pronounced, the ‘deorec 
must, inthe eye oflaw, be presumed to,have come 
into existence,on thé, date on which the judgment 
was;pronounced., The assignment. of a, deares after 
he judgment is prandunced but before the decrée ie 
drawn up is, therefore, valid. 64 Ind. , Oas, ,913,, (1), 
distinguished. BGS ceca, Op hee MAE 
; When a decree is assigned, what, is transferred, is 
not the deotes itself bit the intereat‘of the decres- 
holder in the decree as may be finally determined 
and therefore the assignment of# decree carries 
with it,the right to the decree passed in appeal. 
44 Ind, Oas. 849 (2), relied on, sg, ss 
“Where a joint Hindu ` family has two kartas, ap 
assignment of -a!'deoree made by one of'them alone 
éannot be challehged -by a person who is ndta 
member of the jomt family, Buch an alienation is ‘not 
unlawful or void ab initso but is.voidable only at 
the option of the other co-parceñers, who alone are 
affected by unauthorised act. 159 Ind. Uas:-474 (3) 
and Hanuman Kamat v. Hanuman Mander (4), 
relied om t'est tu GAMAN PLEAD 
l- Á. -from adecipion-: of the ‘Subordinate 
Judge, of Bhagalpur, dated May 26, 1988, 
Mesers, Mahabir Prasad and S. C. 
Muzamdar, for the Appellant. a 
Messrs. Khurshaid Husnain, K. Dayal 
and K: P>Sukul; forthe Respondents. ~ 
Fazi All, J.—This is an appeal by the 
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defendant No. 1 (one of the defendants 
first party) in a suit under O. XXI, r. 63 
of the Civil. P. O. which has been decreed 
in favour of the plaintiff. . 

It appears that defendants Nos. 15 to 
19 (defendants third party) owed money 
ito ‘the plaintiff as well as to defendants 
first party. On April, 2,. 1930, defendant 
No. 15 and one ‘Meghraj, ‘who. held á powera 
of-attorney from defendant No. 16; executed 
a deed.purporting to..assign in, favour of 
the plaintiff a decree for Rs. 2 506 obtained 
by defendants third party against defend- 
anta second party. This decree was sub- 
sequently appealed against by- defendants 
second party, but their. appeal; was. dig 
missed and the decree was. upheld .by the 
Appellate Court on September 7, 1934. ln 
1934.defendants first party executed a decree 


which they. had obtained against defend- _ 


ants third party and on October 5, 1934, 
they attached the appellate decree ‘passed 
on September 7, 1934, in favour of defend- 
ants third party againat defendants; sécond 
party. On. January. 23, 1935, the defends 
ints second party paid a sum of Ra, 3,369 
which was the total amount due on, that 
late under the decree attached by them 
and the defendants first party filed a peti 
jion of satisfaction.. The plaintiff there- 
pon applied under O. XXI, r. 58, and 
‘laimed that the decree in question hving 
deen assigned to him in 1930, the defend- 
ants first party could not attach it after- 
wards in execution of their decree and 
hat he was entitled to the sum which had 
yeen realised by defendants first party 
tom the judgment-debtors (defendants 
second party). This claim was-disallowed 
and so on July 22, 1935, the plaintiff insti- 
uted the present suit, The suit having 
ween decreed in the Oourts. below, one of 
he defendants. first party - has. preferred 
his. second appeal impleading defendants 
fos, 2 to 4 as respondents, in the appeal, . 
It may be stated here that, in the, suit 
vhich defendants third party, had brougat 
gainst. defendanta second party, the judg- | 
aent was pronounced on March 31, „4930 
hat is. to Bay; bwo days before : the. “deed 
E assignment, but the, decree. was not 
repared, and signed until ‘April 7, 1930. 
“he - first point. ‘raised on behalf . of , the 
ppellant , As that., the plaintiff did. not 
equire, a valid title, to the desree inasmuch , 
sit was not in. existence on, the; date, of 
‘he assignment. 
aent it has been pointed out that the Code 
sself draws a, distinction, between, a judge 


aent.and a decree and that no decree an) 
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be enforced until it has been prepared and 
Bigned.. I think, however, that a complete 
answer to this contention is provided by 
O..XX, r. 7, which provides that the decree 
shall bear the date on which the judgment 
was pronounced, The assignment of a 
decree is nothing, more than an assignment 
of, the. rights conferred. by the decree. 
These rights, are acquired as soon as the 
decree is. passed or pronounced and cannot 
be’ made: a dependent. on, the preparation 
of the. decree; which is more or less a 
ministerial, act. “AB the Code provides that 
the decree shal! bear.the date on: which the 
jud ment is pronounced, the decree must 
in. ‘the eye of law be; presumed to have come 
into existence on: ethor date on which the 
judgment was pronounced, The mere fact 
that, the decree, cannot be executed 
until ik. has been prepared and sigoed 
cannot ‘avail the . appellant, because the 
law makes it necessary that a` petition for 
execution must contain certain particulars 
embodied in the. decree. The learned Advo- 
cate. for. the, appellant has placed some 
reliance upon Gela , Ram v. Ganga Ram, 54 
Ind. Oas. 913 (1) in ‘which the Court refused 
to entertain an appeal on the ground that 
no decree had been prepared in the case 
in which the appeal had been preferred. 
The. facts, of the case were, however, 
peculiar and the case is hardly in point, 
The next question raised on behalf of the 
appellant was that because the plaintiff 
was the assignee of the decree of the trial 
Court only, the assignment in his favour 
did not carry with it the right in the decree 
of the Appellate Court which was passed 
on September 7, 1934, and was attached by 
the defendants first party on October 5, 
1934, A similar point appears to have been 
raised in M. Ponnusami Pillai v. Chidam- 
baram Chettiar (2) wherein it was pointed 


‘out by the learned Judges who dəcidsd 


that case, that when a decree is assigaed 
what is. transferred is noi the decree itself ` 
but the interest of the decree-holder in the 
decree .as. may..be finally , determined and 
therefore ‘the: assignment of ṣa decree 
carries , with it the ‘righ’ to the decree pass» 
ed ‘in appeal. ; 

The. ext point “arged on behalf of the 
appellant, was that the assignmant in favour 
of the, plaintiff” ws not valid inasmuch ' 
as in, the ‘power-of- attorney held by Meg araj - 
from! "Mannoo" ‘Lal no; jauthority was givon 


(1) 5£Ind/ ‘Oas. 913: A 1'R'1920'Lah 395, ; 

(3) ALR 1918Mad 279; 44, Ind. Oas. 849; 35 M L 

3294; 29 M-L TUAH TLW 568; ‘(1918) M W N 
4 
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to him to execute a deed of assignment 
relating to adecree. It appears from the 
judgments of the Courts below that there 
were two kartas in the joint family of 
which defendants Nos. 15 to 19 were mem- 
bers, these being Kanhaiya Lal and Minnoo 
Lal. From a genealogy which forme part 
of the written statement of defendant 
No, 1, it appears that both Munnoo Lal and 
Sita Ram on whose behalf Meghraj executed 
the assignment deed are sons of Kanhaiya 
Lal, one of the executants of the deed. Munnco 
Lal was adopted by one Dilsukh Rai, the 
only son of Tormal, and Kanhaiya Lal was 
adopted by Balkishun Das, a brother of 
Tormal. It appears that Sitaram has 
been adopted by his brother Munnoo Lal. 
The judgment of the trial Oourt further 
shows that the descendants of Balkishun 
Das and Tormal were joint. Assuming 
then that Meghraj was not empowered by 
the power-of-attomey to execute a deed of 
assignment relating to a decree, the point 
which is still to be decided is whether the 
assignment, which was admittedly executed 
by one of the two kartas of a joint family 
can be challenged by a person whois not 
a member of the joint family. In my 


opinion this point is fully covered 
by the decision of the Lahore High 
Court in the Imperial Bank of India 


Jullundur v. Maya Devt (3) which is based 
upon the observation made by the Judicial 
Ocmmittee in Hanuman Kamatv. Hanuman 
Mandur (4). In tbat case it was h-ld that 
under the M takshara Law though the 
manager of a joint Hindu family cannot 
alienate joint family property except for 
family necessity or with the consent of the 
co-parceners if they areadalts, yet an aliena- 
tion by him which cannot be supported on 
those grounds, is not unlawful or void 
ab initto, but is voidable at the option 
of the other co-parceners, who alone are 
affected by his unauthorised act, and no 
person who is a stranger to the family and 
does not possess a right to have the 
transaction defeated on other grounds (e. 6. 
under s. 53 of the T. P, Act) has a locus 
standt to intervene and impugn such an 
alienation, merely because it is in excess 
of his authority to deal with the: property 
for family purposes. In the present case 
the assignment was never challenged by 
noo Lal or Sitaram. Thus the quese 
tioh as to whether Meghraj was empowered 






to assign the decree under the powerof- 
(3) 16\L 417; 159 Ind, Oas. 474;A-I R 1935 La 
IA ris IR Lah 


; 8 R D399; 37 P L R831. 
f4) 19 O 133; 18 I A 158; 6 Sar 91 (P 0). 


"RAM KUMAR BAM BABAFF V. MOHAN LAL MAHARAJ (PAT.) 


18510 — 


attorney does not arise. I should also state’: 
that the document, though it is somewhat: 
obscurely worded, may well bear the con-" 
struction which has been put upon it by 
the Courts below—that is tosay, it expressly’ 
authorises Megharj to execute sach docu-~ 
ments as are signed by Kanhaiya Lal’ 
(who was after all the father of Munnoo:- 
Lal and Sitaram) without reference to 
Munnoo Lal and Sitaram. oe 

It was contended on behalf of the res-` 
pondents that this appeal is incompetent 
inasmuch as it has not been preferred on" 
behalf of all the members of the -defen- 
dants first party. But ag the other members: 
have been impleaded as respondents, there” 
was nothing to prevent us from passing 8’ 
decree in favour of all the defendants first: 
party ‘under O. XLI, r. 33 of the Civil Ps! 
O. if we thought that the appeal should’ 
be allowed. The question, however, is 
merely academic because the appeal fails- 
on its merits. a 

I would, therefore, dismiss the appeal 
with costs and the crosseobjections not: 
being pressed by the respondents, must also’ 
be dismissed but without costs. s 

Meredith, J—I agree with my learned? 
brother. Ido not think the firdings of fact aré’ 
vitiated by any, misplacement of onus, Or 
the contrary, the lower Appellate Oourt: 
has correctly stated the position in observ- 
ing that the onus was primarily on the 
plaintiff because his claim was rejected in 
a proceeding under O. XXI, r. 5, Oivil 
P.O, but when evidence had been gone 


into on both sides, the question of onus was 


of secondary importance. 

Order XX, r. 7, Oivil P. O., seems to me 
a complete answer to the contention that 
when the assignment was made, there was 
no decree in existence which could be 
assigned. Judgment had been pronounced, 
although ‘the formal decree had not been 
prepared, and though the decree was not 
signed until some days after the assign- 
ment, still under O. XX,r.7 the date of 
the decree is the date of the judgment, 
and the decree must, therefore in law, be 
deemed to have come, into existence on t 6 
date when the judgment was delivered. “e 

The argument that it: was the decree of 
the Appellate Ocurt which the defendants 
first party attached and that that decree was 
never assigned is,in my view, completely. 
met by M. Ponnusami Pillai v. Chidame 
baram Chettiar (2) wherein it was laid 
down that the assignment of. a decree 
under appeal gives the assignee the right 
to execute the appellate decree, as what 


1940 


but the interest of the decree-holder therein 
as finally determined. 


Lastly, the argument, that there was no . 


valid assignment as Meghraj’s powerof- 
attorney did not give him any authority to 
execute a sale deed relating to a decree, 
finds answer in Imperial Bank of Indiz, 
Jullundur v. Maya Devi (3). If the execu- 
tion be held to be by one karta only out 
of the two, then the document would be 
merely voidable at the option of the other 
Co parceners and not anally void. The 
assignment would, therefore, be valid in 


law unless and until avoided by any of the. 


cO-parceners,' or, any one deriving through 
them. In the present case the other mem- 
bers of the family of the defendants third- 
party were impleaded in the suit and did 


not appear to challenge the assignment.. 


The finding, moreover, was that the assign- 
ment was for consideration and for benefit 
of the joint family. 

Apart from that both the lower Courts 
have interpreted the power-of-attorney 
(Ex 6) as authorizing Meghraj to sign 

walas of all sorts if they bear the 
sigoature of the other karta Kanhaiya Lal. 
The power-of-attorney may be badly word- 
ed, but there is nothing in it, in my opinion, 
which weuld justify us in holding that the 
interpretation put upon it by both the 
Courts below is wrong. 


Appeal dismissed. 


ALLAHABAD HIGH COURT 
Uivil Revision No, 285 of 1937 
April 27, 1939 
Tom, O. J. ano Ganga Natu, J. 
- GOVIND RAM AND ANOTABR —ORnDITORS 
—APPLIOGANTS 
versus 
Mayor A. U. JOHN—JUDGMENT-DEBTOR 
4 Opposita Party 
, Civil Procedure Code (Act V of 1908) as. 151, 
115—Jurisdiction of Court under s. 151—Inter- 
pens by High Court under 9.115 with order under 
4, 


, 151, A 
: Beotion 151, Civil P. O., does not confer upon the 
Courts any powers with which they were not vest- 
ed before the passing of the Oivil P, O. There are 
certain well-recognized prinoiples which guide the 
Courts in the exercise o er raien under 
8.151. The Courts must p according to the 
inciples of equity, justice and good conscience. 
nder s. 115 the High O has jurisdiction _ to 
interfere wherethe lower Court has acted in the 
exercise of its jurisdiction illegally or with material 
irregularity. [p. 782, col, 8.) 
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The parties entered into a contract which took the 
form of a mortgage-deed and a finance agreement 
both of which were executed on the same day at 
Bombay. The deed recited that “no suitor proceed- 
ing arising out of and in relation to this indenture ` 
shall be instituted in any Court other “ than the 
High Oourt of Judicature at Bombay.” On default 
of the mortgagora to pay an instalment due under 
the mortgage, the mortgagees filed.a suit at Bombay. 
Subsequently the mortgagors made an application 
under the v. P. Encumbered Estates Act and 
obtained an injunction restraining the mortgagees 
from proceeding with their suit in the Bombay 


High Oourt : - 

eld, that judged even by the lowest standards 
of commercial morality, the conduct of the mort- 
gagors was utterly inexcusable. There was nothing 
whatever illegal in the contract and sucha provi- 
sion was quite usual and was in the circumstances 
eminently reasonable, In granting the injunction, the 
Oourt had notacted consonantly with the spirit of 
s. 151, Oivil P. O. In restraining, the mortgagees 
from doing something which the mortgagors 
agreed that they should be permitted to do in a 
solemn contract, the 
accordance with the principles af equity, justice 
and good conscience, It was not in accordance with 
these principles to permit a party to repudiate his 
contractual obligations, In iling to take into 
consideration the legal rights of the mortgagees 
the Court acted with material irregularity, 


O. R. against the order of the Special 


Judge, Second Grade, Agra, dated March 
18,1937, - 


Sir Tej Bahadur Sapru, Messrs, P. L. 
Banerji, C. B. Agarwala and 8S. P. Kumar, 
for the Applicants. 


Messrs. B. Malik, J. Swarup and Kali 
Nath, for the Opposite Party. 


Court had not acted in- 


Thom, C. J.—This is an application in 
civil revision under s. 115, Civil P. O. The 
applicants Govind Ram Gordhandass and 
Ramnath Gordhandass ,are the proprietors 
of Messrs. Govindram Ramnath & Oo, On 
July 5, 1934, the applicants entered intoa 
contract with Major A. U, John and Mr, 
G. A. John who are owners of certain mills 
at Agra. This contract took the form 
of a mortgage deed and a finance agreement 
both of which were executed on the same 
day. Under the mortgage deed, the morte 
gagees agreed to advance the sum of seven 
lakhs upon themills belonging to Major 
A, U. John and Mr. G. A. John (now 
deceased). The applicants, under the 
finance agreement undertook to finance 
the mills up to a figure of four lakhs, 
The negotiations which culminated in the 
execution of the mortgage deed and the 
finance agreement were conducted in 
Bombay and the mortgagors, under the 
terms of the mortgage-deed, were taken 
bound to re-pay the amount due under the 
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mortgage at Bombay. The mortgage deed 
included the following provision: = 

“And it is hereby further agreed and declared that 
no suit or proceeding srising out’ of and in rele- 
tion to this: indenture. shall be instituted in any 
Court other than the High Court of ‘ Judicature ‘at 
Bombay.” 

It is alleged on -behalf of the applicants 
that the mortgagors defaulted ‘in regard 
to the payment of an instalment due under 
the aforesaid mortgage. Following upon 
this default a suit’ was ingtituted' “in the 
High Qourt of Judicature at Bombay. Suh- 
sequent to the institution of this suit the 
mortgagors made. an application under the 
U. P, Encumbered Estates Act. Thé matter 
was referréd to the Special Judge ‘who-has 
passed an order of injungtion ‘restraining 
the applicants from proceeding .with their 
suit in the Bombay High Oourt. This 
order of the Special Judgs has" beet upheld 
by the learned’ District Judge of Agra in 
his order of May 17, 1937. Against ,this 
order the applicants have ‘preferred this 
application in civil revision.” “THe ‘léarnéd 
District Judge appests to ‘have takèn the 
view that the contract entered into between 
the applicants on the one hand and Major 
A, U. John and Mr, G, A, John onthe other 
was an illegal contract and mainly upon 
that ground he has declined to interfere 
with the order of the Special Judge res- 
training the applicants from prosecuting 
their suit in the High Court at Bombay. 

When the mortgage was executed in 1934, 
the parties to tbe contract had in view the 
impending debt legislation of the Govt. 
of the U. P. It was with the object of 
avoiding the reetrictions which were likely 
to be imposed by that legislation that the 
aforementioned clause to the effect that no 
suit or proceeding arising out of and in 
relation to the indenture should be institute 
ed in any Court other than the High Court 
of Judicature at Bombay was inserted We 
may take it that the applicants would never 
have agreed tothe terme of the hypothe- 
cation bond and the finance b KA ja had 
not this clause been inserted. “When the 
mortgagors had defaulted and when theret 
“upon the mortgagees filed a suit in the 
Bombay -High Court, the mortgagors- prò- 
ceeded to do what .they jin effect had 
solemnly undertaken not to do under thè 
mortgage deed; they applied for the bene- 
fits of the’ Encumbered Estates Act and 
secured an order of injunction against the 
applicants. They broke their contract. 
They refuse to honour their signatures, 
Judged even [by the. lowest ‚standards cf 
commercial morality, their conduct appears 
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to us to be utterly ffiexdusable. We do. 
not ‘consider it necessary jn disposing of 
this application to say anything as to 
what the rights of the mortgagorsa are 
under the Encumbered Estates Act in 
the spécial circumstances ‘of this ` case... 
We are only concerned with the question 
as to whether the order restraining the- 
applicanta from proseguting their suit in- 
the Bombay High Court is'anh order which 
should be allowed to stand. p 

"It was contended by the learned Oouneel' 
forthe mortgagors that inasmuch as this was 
an application in ‘civil revision, this Court. 
could not interfere unless lit was held that ` 
the order against which the application in, 
revision is preferred was passed without 
jurisdiction. The ‘terms of's, 115 do ‘not 
warrant this contention. ‘Under s, 115 this 
Court’ has’ jurisdiction’ to ‘interfere : where 
the lower’ Court ‘has acted in’ the exercise 
of its jurisdiction illegally or’ with material 
irregularity. The Courts below purported 
to have acted under s. 151, ‘Civil P: O. Sec- 
tion 151, Civil P. O.;it is well established, 
does not confer upon the Courts avy ‘powers 
with which they’ were not vested before 
the passing of ‘the Civil P. O 
There are certain well-recognized princi- 
ples which guide the Courts in the exercise 
ee jurisdiction unders. 151, Civil 


It was contended for the opposite parties 


_that the High Court should not interfere 


in revision where the order challenged pur- 
ports to be passed under s, 151. We have 
no hesitation in repelling this contention, 
No Gourt has unrestricted jurisdiction to 
pass crders under s. 151. The Courts must 
proceed according to the principles of 
equity, justice and good conscience. Now 
there is nothing whatever illegal in the 
contract which was entered into by the John 
Brothers on the one hand and the applicants 
upon the other. ‘The former took certain 
benefits under the contract which they 
would not have obtained had they not agreed 
to the provision that no suitarising out 
of the agreement ghould ‘be instituted in 
any Court othér thah thè High’ Oourt of 
Judicature at Bombay. Bauch a provision is 
quite usual and was in the circumstances 
eminently reasonable. Jt was anggested 
‘that there’ are’ othér creditors ‘of Messrs. 
John and .that their.rights would be jeo- 
‘pardized if the case in the Bombay High 
Court “were” allowed’ to” proceed“ ,Thesé 
creditors, howeyér, are, not, parties to this ap- 
plication.They.are not, represented in these 
proceedings. -Theit interests donot fall to 

y aei agah eae 
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be considered in the disposal of this appli- 
cation. They have no" locus to oppose the 
application. It was further suggested that 
if the applicants obtained a decree in the 
Bombay High Court, they might proceed 
to sell the property mortgaged at a price 
much lower than its real value. This isa 
difficulty which, in our judgment, does not 
appear to be insurmountable, ‘Sir Tej 
Bahadur Sapru who ‘appears for the appli- 
cants has given an undertaking thit'ifa 
decree is passed in favour of his clients by 
the Bombay High Oourt before there is any 
attempt to put that decree into execution 
by sale of the mortgaged property, three 
months’ notice will be given to Major A. 
U. Joho, the beire of G.A. John, the 
Special Judge charged with the preceedings 
under the Encumbered Estates Act and to 
the Collector at Agra. Counsel appearing 
for the heirs of Mr. UG. A, Jobn in the lower 
Court has undertaken tceday to furnish 
Sir Tej Bahadur Sapru with the: names 
and addresses of the heirs of Mr. G. A. 
John. f 

We are satisfied that in granting the 
injunction the learned Special Judge has 
not acted consonantly with the spirit of 
s 151, Oivil P. ©. In restraining, in the 
circumstances, the plaintiffs from doing 
something which the mortgagors Major 
A. U. John and Mr. G. A, John agreed that 
they should be permitted to do in a solemn 
contract, the Oourts below have not acted 
in scsordance with the principles of equity, 
justice and good conscience. It is not in 
accordance with these principles to permit 
a pariy to repudiate his contractual obliga- 
tions, a8 the opposite parties have done in 
the present instance. Their obligations are 


not illegal. There is nothing in the Encum:' 


bered Estates Act which forbids parties to 
a contract’ agreeing on a forum for the 
decision of their disputes. Further the 
learned Special Judge and the learned 
District Judge have not taken into consi- 
deration the legitimate legal rights of the 
applicants.: In failing to také into consider- 
ation these rights, the Courts below’ have 
acted with material irregularity. In the 
result, we allow this ‘application, we set 
aside the order of the learned District 
‘Judge and'recall the order of injunction. 
The applicants ‘are entitled to their costs. 


8. Application allowed. 


ABIAN ASSURANOB CO», LTD. v. ABA RAM (QUDE) 193 


OUDH CHIEF COURT 
Second Civil Appeal No. 30 of 1937 
Zia-UL Hasan AND HAMILTON, JJ. 
December 12, 1939 
Taz ASIAN ASSURANOE Oo., Lep,, 
— DREENDANT— APPRLLANT 
versus 
ASA RAM—P1a1ntIvF —RBSPONDENT 

Insurance—Life tnsurance—Policy, interpretation 
of— al and declaration by assured forming 
basis of contract—Assured declaring that contract 
would become void tf declaration or proposal con- 
tained wnirue statements—Some statements found 
untrue but fraud not proved—Liability of company 
held ceased, 

According to the terms of a life policy the re- 
presentations, statements and agreements in the 
application for the policy were made part of the 
contract between the as and the Insurance 
Oo, The following declaration was made by 
the assured: “ I do hereby declare that the above 
answers and statements are true and that I have 
not withheld or concealed any information and I 
do hereby agree that this declaration together with 
the proposal shall be the basis of the contract to 
be made............. and that if any untrue aver- 
ment is contained in this declaration or in the 
gaid proposal or if it shall hereafter appear that 
any information has been withheld, then the said 
contract shall be void and all moneys which shall 
have been paid on account of the assurance shall 
be forfeited.” Some of the statements made by the 
assured were found to be untrue. No frand was, 
however, proved : 

Held, that by the terms of the policy in question, 
the liability of the company ceased when it was 
found that any of the statements contained in the 
declaration or the proposal were untrue. 129 Ind. 
Oas 746 (1), 140 Ind, Oas. 575 (2) and Oondogianis 
v. Guardian Assurance Company, Ltd. (3), relied 
on. 


9. O. A. against the order of the District 
Judge, Lucknow, dated November 13, 1936. 


Messrs. J. Jackson and Shyam Manohar, 
forthe Appellant. 

Messrs. Bhawani Snankar and Bijai 
Shankar, for the Respondent. 


Judgment.—This is a second appeal 
against a decree of the learned District 
Judge of Lucknow. 


On July 18, 1933, Mst. Sundara Devi, wife 
of the plaintiff-respondent Asa Ram, got 
her life ‘insured with ‘the defendant 
company, namely, the Asian Assurance Co., 
Etd. Shé died'on September Fl, 1934. On 
her death the plaintiff, to whom the policy 
had been assigned applied to the company 
for the money but the company refused to 
pay. Thereupon thé! suit: which has given 
rise to this appeal ‘was brought by the 
plaintiff for recovery of Rs. 2,700 with future 
interest. Defendant No.2 impleaded in the 
suit isthe agent in ,Lucknow of the first 
defendant company. He supported the 
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plaintiffs claim and claimed ex:mption 
from costs. The defendant company 
admitted that Sundara Devi was insured 
for Rs. 2,500 under a policy dated August 
30, 1933, bat contended that under the 
terms of ‘the policy in question, it became 
void on account of certain untrue statements 
made in the declaration of the assured. 


It was also contended that the assured | of 
practised fraud on the company by various , 
Five issues were - 


statements made by her. 
framed by the trial Oourt on the pleas 
raised by the defendant No.1 but subse- 
quently owing toa statement made by the 
defendants’s Pleader, only the following 


two issues were retained and the others were 


struck off— 


1, Did the policy become void on account 
of fraud practised by the plaintiff-defend- 
ant No. 2 and the assured ? 

2. To what relief and against which 
of the defendants is the plaintiff entitled ? 

Finding on issue No.1 that no fraud had 
been proved, the learned Oivil Judge 
decreed the plaintiff’s suit and on appeal by 
the defendant company, the decree was up- 
held by the learned District Judge. 

It appears that on February 18, 1936, 
the Pleader for the defendant company 
made the following statement : 

“I rely onthe elements of fraud as alleged in 
para.15 ofmy written statement cls. (a), (d), td), ©, 
(h) and paras. 16 and 18, I give up all other elements 
alleged before". 


Paragraph 15 of the written statement 


referred to in the Pleader's statement is as 


follows :— 
“The policy in suit was obtained from the answer- 
ing defendant by making to it in form of proposal 
form D, a declaration and also otherwise the following 
misrepresentations and by concealing from it many 
material facts. 
(a) That the age of the 


(b) That the assured consulted a physician six 
months before the date of her proposal and that, too, 
for fever only.” ` 

(c) That the assured was the married wile af 
the plaintiff and had been married for seven 


assured was only 25 


(d) That on no occasion and for _no diseases 
or injuries the assured ever received any medical 
advice. 

_(¢) That the assured never suffered from 
serious disease. i 

(f) That the assured never had any abortions 
and that sbe was not pregnant at the time of the 


proposal. 

(g) That the assured was literate, 

(k) That the assured had only one -sister aged 
18 years.” 

16 will thus appeur that the Pleader for 
the defendant company gave up the pleas 
contained in cls. (c), (f) and ig) of para. 15 
of the written statement-and relied only on 


any 
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cls. (a), (b), (d), (e)and (h) as constituting 
fraud. The learned Oounsel for the appel- ' 
lant company, however, relies on para, l4 ` 


of the written statement, which is as ` 
follows :— A 
“According to the terms of the policy in suit, no ' 


liability can attach to the answering defendant and - 
the policy is to become void, if any untrue statement ` 
is found to be contained in the declaration (form D) . 
the assuied or in her proposal or if it: 
should appear that any information has been_ 
withheld,’ = 
and argues that the defence contained in 
this paragraph, which is totally indepen 
dent of fraud, was never given up and that 
though the learned trial Oourt held that 
wl.ere according to the terms of the policy’ 
the representations, statements and agree-' 
ments in the application’ for the policy are’ 
made part of the contract, the company is” 
liable only if those representations and. 
statements are true, and though some of the 
statements made by the deceased lady have” 
been found to be untrue, the learned Judge’ 
wrongly held that as no fraud was proved, 
the plaintiff was entitled to the money 
claimed. The learned Counsel has drawn 
our attention to the following declaration 
contained in Hx, A-32: 
“I do hereby declare that the above answers and. 
statements are true and that I have not withheld or 
concealed any information and I do hereby agree: 
that this declaration together with the proposal 
shall be the basis of the contract to be made... 
and that if any untrae averment is contained inthis 
declaration orin the said proposal or if it shall 
hereafter appear that any information has been 
withheld then the said contract shall be void and all 
moneys whichshall have been paid on account of the 
assurance shall be forfeited”. j 


We are of opinion that the defendant 
company is entitled to put up this agree- 
ment in defence even though no fraud has 
been foundto be proved, The learned 
Oounsel for the plaintiff-respondent argues: 
that no issue having been framed by the. 
trial Oourt on the allegations contained in. 
para. 14 of the written statement, those. 
allegations must be deemed to have been: 
withdrawn, We are not prepared to accept. 
this contention. It is true that no issue. 
was framed on the plea raised in para. 14 
but the judgments.of both the Courts below: 
show that the matter was argned on behalf: 
of the defendant company. and the mere: 
omission of the Oourt below to frame an 
issue on the point cannot be taken to mean 
that the plea was withdrawn. The learned 
Judge of the trial Court himself re- 
marked :— 

“I think having regard to the above terms, it is not 


necessary to prove in the case before me that the, 
false statement was fraudulent. Law Journal Vol. 34 
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Quesn’s Bench* does not apply to the facts of this case 
because there is no such condition here. that thera 
should be fraudulent concealment or designedly 
unirse statements. In the 2 King’s Bench Divi- 
siont the declaration was not’ to the effect as it is 
in this case. So these ralingsdo not fully apply and 
the rulings cited by defendant No. 1's Taninol De mael 
are more applicable to the facts of this case, Thus 
wehave to see if the statements made are true or 
false and the point of materiality does not arise”; 
still he decreed the plaintiff's suit on the 
ground that no fraud or wilful misrepre- 
séntation was proved. We are clearly of 
opinion that by the terms of the policy in 
question the liability of the company ceased 
when it was found that any of the statements 
contained in the declaration or the proposal 
were tntrue, In Ex. A-32 it was stated 
in answer to question No.3 that no medical 
advice was sought but Ex. A-34, the 
Outpatient Register of Mulchand Rastogi 
Aushdhalaya, shows that the lady was under 
medical treatment offand on from Noveme 
ber 22, 1932, upto April 23, 1933. Then, a 
statement was made in Ex. A-32 that the 
proposer had only one sister while the 
evidence of the plaintiff himself and that 
of D, W. No. 3 and D. W. No.4 prove that 
phe had three sisters living at the time. 
Similary the number of brothers given in 
Ex, A-32 is one but the plaintiff's own evie 
dence shows that the lady had three 
brothers. We do notalso agree with the 
remarks of the Courts below that the evi- 
dence of Dr. Ourtis, who put the questions 
contained in Hx, A-32 to the lady, was 
necessary to prove that the lady who was 
practically illiterate, correctly understood 
the questions put to her, Her husband, the 
plaintiff, admits in his examination not only 
that be was present when the questions were 
put to the deceased by Miss Curtis and 


answered some of the questions himself but. 
also that the entries as contained in Hx. 


A:32 were correct. In these circumstances, it 
cannot be argued with reason that the 
lady did not understand the questions put 
to her -which were simple enough or that the 
medical examiner did not correctly record 
the answers. > 


. We are of opinion that in view of the law as 


146) (1) 
(1) Al R 1981 Bom. 146; 130 Ind. Oas, 744 82 
Bom. L R 1671; Ind. Rul. (931) Bom, 216; 55 B 
124, 

* f The learned Judge of the trial Court probably 
referred the *Fowkes v. 
ance Association (1868) 82 L J Q B 153; 3 B& 8 
917; 8 L T (N. B.) 309; 11 W R622; 129 R R 607. 

tJoel v. Law Union and Orown Insurance COo. 

908) 3 K B383; 77 LJK B 1108; %4 TL R898 

his jadgment.—{Bd] -+ - - . - 
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The Gresham Life Assurance Society, Ltd. 
(A, I. R, 1932 Bom., 582) (2) and Condogianis 
v. Guardian Assurance Company, Ltd. (A. 1. 
R. 1921 P. 0. 195) (3) and having regard to 
the terms of the policy in question, the 
plaintiff is not entitled to sue upon the 
policy. 

The appeal is, therefore, allowed and the 
plaintiff-respondent’s suit dismissed. In 
view however of the special circumstances 
of the case and of the fact that no wilful 
fraud or misrepresentation on the part of the 
assured has been proved, we order parties 
to tear their own costsin all the Courts. 


B, Appeal allowed. 
(2) A I R 1932 Bom. 583; 140 Ind. Oas. 575; 34 
Bom. L R 1295; Ind. Rul. (1933) Bom. 21. 

(3) AIR 1981 P O 195. 


BOMBAY HIGH COURT 
Oriminal Reference No. 55 of 1939 
August 24, 1939 
Beavuont, O. J. AND SEN, J. 
PRAQGJI BHULA BHAI—OO0MPLAINANT 
versus 
BHAGWANJI BAWABHAI—Acoussp 

Criminal trial—Practice—Appeal from conviction 
on private prosecution—Oomplainant, tf entitled to 
be heard by an Advocate. 

The strict rule is that in an appeal against a 
conviction, only the Orown is entitled to be served 
with notice, and heard. Nobody but the Orown is 
entitled to be heard, because no private citizen is 
technically interested in upholding a conviction. 
But the true rule, which should be followed in all 
Courts, is that in private prosecutions, the Court in 
its discretion may allow the complainant to appear 
by an Advocate, but it is not in any case bound to 

0 80. 


Or. Ref, made by the District Magistrate, 
Surat. 


Mr. A. S. Navalkar, for the Complainant, 

Mr. J. C. Shah, for the Accused. 

Mr. R. A. Jahagirdar, Government 
Pleader, for the Orown. 


Beaumont, C. J.—This is a reference 
made by the District Magistrate of Surat 
which raises a short point of practice, The ` 
accused was prosecuted on a private prcse- 
cution, and wasconvicted, and he appealed 
to the City Magistrate of Surat. The learn- 
ed Magistrate held that the complainant's 
Advocate was not entitled to be heard on 
the appeal, but only the Public Prosecutor 
could be heard. The District Magistrate 
was then moved in revision and he has. 
referred the matter to us, because in his 
opinion the complainant was entitled to be 
heard by an Advocate, and he says that it 
is the practice obtaining in the District of _- 
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Surat, as in other districts, that in appeals” 


in private: cases, opponents’ Pleaders are 
heard. 4 

I think the strict vale’ is that in an api 
peal against a conviction, only “the Crown 
is entitled'to be served with notice; and 
heard. Notice is served on an officer on 
behalf of the Local Govt, under s. 422, 
Criminal: P. O., and in my. opinion, nobody 
but the Orown is entitled to be heard; -bet 
cause. no private citizen is technically ine 
terested in ‘upholding ‘a conviction: The 
Practice in the High Oonrt is for the Ad- 
vocate:for the'complainant to be heard if 
the Oourt thinks fit to hesr him, In some 
appeals the Govt Pl6nder “does not appear, 
for instance,” an appeal ‘aghinst’ conviction 
for defamation in 8 private prosécutidn 
where Govt. may feel that they are not 
really interested in upholding the convic- 
tion, In my opinion, the - true rule, which 


should be followed in all’ Courts, i is that in ` 


private pr secution the Court in’ its discre- 
tion may allow the mepi abah. to appear 
by an Advocate, but- it -is not in,-any 
case boutd’to d» go. T think. therefore,” we 
can only send'the case back .to the. Oity 
Magistrate with- an intimation. that- he-is 
entitled,if he thinks fit to- heer an-Advocate 


for the ‘complainant. 3 agase i g 
Sen, J.—I agree. 
8. `- Reference answered. 


ed 


PATNA HIGH COURT 
Appeal from Original Deérée No. 33 of 1937 
November 30, 1939 
HARBIRS, O. J. AND MANOHAR LALL, J. A 
Ftem HAROHAN DRAI ANANDRAM 
cima Se 


Fiem KEDARNATH "NIRMAL OHAN DRA 
GUHA—Darenpants—Responpants : 

Hindu Law—Family business—Joint.. family of 
brothers governed by Dayabhag School starting busi- 
ness—Son of one of them taking“ very active. part.in: 
firm affatire..from :.comniencement—~ Whether j per-- 
sonally. liable for debts of firmz, contracted during 
lifetime of. hia, ather. 

-Where ‘a ‘joint “family of brothers governed by tHe 
Dayabhag School’of Hindu Law: start:a business. and 
a son ‘of one.iof themi takes! such tan activespart jn, 
the:basiness from: sits }commencement.ag.to. inter that 
he was one.of the. ‘partners ers, he, .is "Personally, liable, 
for thé debts of”. t firm’ contracted even in the 
lifetime!-“i-of hie-fathér: That + péfsonal liability? 
would not cease on‘the death of his\father-and : on 
his acquiring an interest: in the family. property.’ 


A, from a decisidn' of tke ‘Subordinate. 


Judge! of Bhagalpur; dated’ September : 80, 
19344 WU sr nde arabe a js 
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Sir M. N; Mukharji and Mesers, G. N. 
Mukharji! S: N. Sahay, Prem Lall and Er 
P. Sukul, for the Appellant: | 


‘Méssre, S. M. Mullick, Nitai Chandra 
Ghosh, Sudhir Chandra Ghosh and Girindra 
Banarji, for. the Heeponden's; ga 7 von 


‘Harrles, GC. J. — This is a plaintiff's 
appeal from a decree of the learned -Sub- 
ordinate Judge of. Bhagalpur. passed in 
Money. Suit No. 191 of 1934:- The suit was 
decreed: by the learned Subordinate Judge 
against all the»defendants., As». regards 
defendants Nos.-3-and' 7; the decree was 
nêt “only against their share in the family 
property but also” sg: personal decree.. The 
decree -against the other defendants was a 
decree to .the-extent of ka aa ia, in the 
family property.) e mi was “ae 
110 this-appeal the plaintiff contends 
that he should ‘have been granted: a per- 
sonal: decree not only. against dafendants 
Nos. 3:and''7 but>also against defendants 
Nes. 2,4 and 6:5 ~ cyan 

The facts: of the case can be shortly 
stated . as followe:: -- In the year 1920, three 
brothers:Ashu, Kedarnath .and Gangatlas 
commenced to carry oa: business, and: inf 
that: business Charu and Nirmal, the sons | 
of Kedarnxth, played an important part, 
This family was governed by the Dayabhag ~ 
School of Hindu Law. In the year 1921, - 
this business began to borrow money from 
the plaintiff. .On April 18,:'1931, Kedar, 
the father of defendants Oharn, Nirmal and 
Bimal, ‘died,'and the business continued 
to be carried on under the old name of 
Kedarnath Nirmal Chandra :Guhs. On 
July 3, 1931, Nirmal, as managing partner, 
settled the accounts of thefirm up to May 
30, 1931, and agreed to. pay interest at the 
rate of 12 per cent, per annum on the. 
balance due. The account ran on and. 
iù. due course the plaintiff filed this suit: 
claiming a? balance of Rs.  5,116-11-0° 
against the eight defendants: Charu, defende 
ant: No, 2, Nirmal,-defendant:Nc. 3 «and. 
Bimal, defendant No. 4, are the sons of, 
Kedar:deceased; Khitish, defendant. No.,5,;' 
Jyotish, defendant No, 6\ and Buail, defend-: 
ant: No. #‘Are.the sons of- -Gangailas, deceas-" 
ed, and:Sudhir, defendant. No. 8 is the son: 


` df ' Suresh) deceadédy: who wasi‘the. son of. 


Garigadas décedsed, li” faite d mei 
~According.to the plaintiff, the business’ 

edarnath, Nirmal Ohandra, was .a‘ business 
of :this? family which was.actively conduct- 
ed by Nirmal and‘Susit at Bhagalpur: The 
plaintiff-also. contended that’ Charu; Bimal 
and ‘Jyotish were also actively. interested. 


f. 
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in thefirm, and they aimed that these 
defendants were not only liable to,the 
extent of the family property but were 
also personally liable. 

The main defence was that this business 
was not a family business at. all but was 
the business of Nirmal, who had been des- 
cribed ag an idler and partially educated 
man. It is said that the business was create 
ed by Kedar to find employment for this 
somewhat useless son. 

- The suit out of which this appeal arises, 
was tried witha large number of other 
suits, and the evidence led .was treated 
as evidence in all the cases, The learned 
Subordinate Judge held that the firm Kedar- 
nath Nirmal Ohandra was the joint family 
firm of the defendants and not the personal 
business of Nirmal. His findings upon 
this question, however, are somewhat cone 
tradictory. At p. 80, Parts Land II of the 
paper-bock, he sums up the position in 
these words 

“For these reasons I hold that the firm Kedar 
nath Nirmal Chandra Guha was the joint family 
firm of the defendants and was opened by the three 
brothers Gangadas, Kedar and Ashu, and after the 
deaths of the former two of their sons became part- 
ners of the firm in place of their fathers, and as 
Lae all the defendants are liable for plaintiff's 
ues. 


. In this finding the learned Judge seems 
to suggest that the only persons interested 
in the business at the commencement were 
thethree brothers, Gangadas, Kedar and 
Ashu, and that the sons of Kedar and 
Gangadas only became interested in the 
business on the death of their fathers., It 
is, however, clear from an earlier findin 

that Oharu at least was actively interes 

in the business ‘from its . very commence: 
ment. At’ Ds, 79 the learned, Subordinate 
Judge deals with the evidence concerning 
‘Oharu's participation in. the affairs of this 
firm.’ Counsel for, the “respondents does 
not challenge the accuracy | of the statement 
of the learned Subordinate Judge. It appears 
that as early as April 7, 1921, Cnaru was 
borrowing. money from the Benares Bank 
to assist the firm, Oharu and his father 
Kedar also raised money to discnarge the 
debts of thefirmin 1425. In 1930 Ohara 
transferred ' ‘Rs, 1,900 from his, private 
account to the firm’s account. Again on 
June 28, 1932, Charu borrowed Rs, 5,000 
from the Bank and this amount waa credit- 
ed to the accountof the firm. Summing 
up these transactions, the learned Subordi- 
nate Judge says: “These papers go to show 
that Onaru had an important hand in the 
business of the defendant firm”, In fact, 


HARCHANDRAT ARANDBAM v. zanislatn NIBMAL OHANDEA (PAT; ) 


` fact 


. persons 


4997 


these various transactions show that Ohara 
took’ a very active, part in the activities 
of.the firm from its.. commencement, and 
there can..be no doubt, in my view, that 
OCharu--was-in - the position of a partner in 
this busines8 from its commencement. He 
Was. advancing money to the firm and proe 
siding for the payment of its debts. In 

e- appears -tọ have been one of ihe 
most: ‘important members of the firm. There 
is,.also:.abundant. evidence to show ‘that 
later when this firm got into difficulties, 
Qharu wés taking an active interest in its 
affairs, The Benares Bank was a creditor 
of this firm for a very substantial amount, 
‘and at pp. 15,16 and 17 (Part III of the 
paper-book) are printed letters’ passing 
between the Benares Bank and the defende 
ant Obaru, These letters make it clear 
that at a time, namely, 1931, Obaru was 
taking an active interest in the financial 
affairs of the firm and was endeavouring 
to make arrangements for payment to the 
Bank, At p.30 (Part ILI of the paper-bock) 
there is printed a most important letter 
from Oharu .to Rai Bahadur Bansidhar 
Dhandhania, the proprietor of the plaintiff 
firm. This letter undoubtedly refers tothe 
debt whichis the subject-matter of this 
suit. In this letter he makes it clear that 
he was actively interested in the affairs of 
the firm, and he refers to the debtors of 
the firm as ‘‘our debtors” and tothe credi- 
torg ofthe firm as “our creditors”. In this 
letter Oharu clearly admitted his interest 
in the firm, 


There can be no doubt that Charu was 


interested in this firm; but it has been 


contended by Mr, Sushil Madhab Mullick 

n behalf of the respondents that he can 
Gay, be made liable to-the extent of his 
share, of the ,family property. According 
to Mr. Mullick, the only persons who could 
be made liable personally were the two 
Nirmal ,and Sushil, who. have been 

eld to.,be ‘the only two members of the 
family | living at Bhagalpur and who were 
attending to the daily . affairs of the busi- 
ness.. Sir, Manmatha Nath Mukharji on 
‘behalf of the appellant has, however, argued 
‘that ,Oharu can, ,be made personally liable 
for this-debt, because he was throughout 
an, active “member of the frm. He has 
gelied upon -a number of cases; but it is 
unnecessary : to refer to them in detail. Bir 
Manmatha Nath Mukharji agrees that the 
Jaw is correctly stated at p. 259, Mulla's 
-Principles of Hindu. Law, 8th Edn. There 
the learned Author says : 


|| 


998 


“In the case of an ordinary partnership, it is 
not only the share of each partner in the partner- 
ship property which is liable for the payment of 

-that partnership debts, but the separate property 

-of each partner is also Liable. In the case of debts 
contracted by a manager, in pursuance of his im- 
slied authority inthe ordinary course of the family 
usiness, there isa distinction between the liabi- 
lity of a manager and the liability of his oo-par- 
cerners. Tho,manager is liable not only to the 
extent of his share in the joint family Property, 

"but being’ a party to the contract, he is ble 

personally, that is to say, his separate property is 

also liable. But as regards the other oo-parcenera, 
they are liable only tothe extent oftheir interest 


tamil perty, unless, in the case of adult 
dakpangan sued upon, though pur- 
porting to have been entered into y the 
manager alone, is in reality one to which they are 
actual contracting parties, or one to which they can 
be treated as being contracting parties by reason 
of their conduct, or one which they have subsequently 
ratified...” 


According to the appellant, the managing 
artner contracts not only on behalf of 
himself but on behalf of all the members 
of the firm who are taking an active part 
in the conduct of its affairs. ‘Tbe first 
loan in this case was taken by Kedar 
and Nirmal, and later payments made 
from timeto time by Nirmal. Nirmal 
settled the accounts; but can it be said 
that Nirmal throughout was merely acting 
for himself or was he acting as agent for 
the other members of the firm who were 
actively interested init? As I have stated, 
Oharu was certainly very active in this 
firm from its very commencement, and in 
my view, it can well be said that he must 
be treated as one of the contracting part- 

this loan. < 

ag Sushil. Madhav Mullick, however, 
argued that Ohara can never be liable in 
respect of this transaction, no matter how 
active an interest he took in the affairs of 
the firm after the death of his father. It 
is contended that during his lifetime 
Charu had no interest in the property as 
the family was governed by the Dayabhag 
School of Hindu Law. Accordingly it is 
urged that on his father’s death Ohara 
could not be porsona T liable for any debt 
contracted by the family firm before he ace 
quired an interest in it. ‘That argument in 
general may well be sound ; but the posie 
tion is different in the present case, As 
Ihave already pointed out, Oharu took 4 
yery active interest in the affairs of this 
firm from the very outset, and he was 
‘advancing money and helping to finance the 
firm certainly as early as 1921. It appears 
to me upon the Judge's findings that the 
only inference that can be drawn from the 
facte is that Oharu was a partner in this 


HAROHANDBAt ANANDBAM v, KÉDARNATE NizMAL CHANDRA (PAT) 


18 10 


business with his father Kedar and his 
brother’ Nirmal and his uncles Gangadas 
and Ashu. If he wasa partner ,and an 
actual partnerin the business when this 
loan was tiken, then clearly he was per»: 
sonally liable in respect of it, That per- 
sonal liability would not cease on the death 
of his father Kedar and on his acquiring 
an interest in the family. property.: In 
my view, upon the facisof this case, Ohara: 
was personally liable for this loan through- 
out. He had taken an active part in.the 
business from its commencement, and though 
he was not resident in Bhaga'pur, he still 
continued to take an active part after the 
death of Kedar. As Ihave stated, when 
creditors were finding difficulty in obtain- 
ing paymeut, letters were written by them 
to Oharu, and in reply to those letters he 
clearly admits his active interest in the 
firm, Ifthe facts are regarded from this 
point of view, the dificult questions of! 
Hindu Law donot arise. This is not a 
case where Oharu first became interested 
in the firm on his father’s death. He was 
interested along with his father, and on’ 
the death of his father, he also acquired - 
an interest in the famıly property. His. 
personal liability remained, in my view, 
throughout, and that being so, the decree, 
passed against Charu should have been: 
not only a decree to the extent of his: 
interest in the family property but should: 
also have been a decree against him per. 
sonally. z 

Sir Manmatha Nath Mukherji also con-; 
tended that a personal decree should also 
have been passed against Bimal, defendant ` 
No, 4, and Jyotish, defendant No. 6. He,_ 
however, admits that there is no evidence 
that these two persons ever took an activés 
part in the affairs of this firm, Bimal was 
the son of Kedar, and there is nothing to. 
show that he took an active interest either 
during Kedars lifetime or after his 
death, Similarly Jyotish who. is the son 
of Gangadas, does not appear to have 
interested himself actively in the affairs 


_ of this firm either during his father’s lifes! 


time or after his death, The only pdssibles 
evidence against these two persons arez 
powers-of-attorney executed by them ini, 
favour of Nirmal giving the lattera right: 
to execute a mortgage on their behalf. In; 
my view, these two documents cannot: 
possibly establish that either Bimal of. 
Jyotish was ever actively; interested in? 
this firm, and in my judgment, the limited: 
form of the decree passed against them’ 
must be sustained, E 
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For the reasons which I have given, I 
am satisfied that a personal décree should 
also have been passed against Ohara, but 
in other respects the decree of the Oourt 
below cannot be successfully assailed. I 
would, therefore, allow this appeal in part 
and direct that a personal decree also 
should be passed against Oharu. As this 
appeal has partially succeeded and pale 
tially failed, I would.make no order as to 
costs in tbis Court. The order for costs 
in the Court below will remain unaffected. 

Manohar Lall, J.—I agree. 

8. . Appeal partly allowed. 


gh 


ALLAHABAD HIGH COURT 
Criminal Reference No. 476 of 1939 
September 2?, 1939 
MULL, J 
MURARI LAL AND ANOTHAR— APPLIOANTS 
versus 
EMPEROR—Obpposits Party 
U. P. Prevention of Adulteration Act (VI of 
1912), s8. 17,16—Rules framed under s. 16, r. 8— 
Breach of—Servant or agent of licencesholder if can 
be charged for breach of r. 8—Offence committed by 

servant or agent, under a 17—Master, if liable. 

It ia only the licence-holder who can be penalized 
under s, 1/, U, P. Prevention of Adulteration Act, 
if he commits a breach of r.8 framed under s. 16 
of the Act, Any other person, whatever his relation 
to the licence-holder may be, cannot be rightfully 
charged with an offence under s. 17 for committing 
a breach of r, 8 for that rule does not cast any duty 
upon him. 

In view of the fact that there is no specific pro- 
vision either inthe U, P, Prevention of Adultera- 
tion Act or in the rules framed under a, 16 making 
a master liable for any act done by his servant or 
agent, a master cannot beheld liable for an offence 
committed by his servant’or agent under 8. 17, 

Or, Ref, made by the -Sessions Judge, 
Muzaffarnagar, dated May 20, 1939. 


Messrs. A. P. Pandey and Jaganandan 
Lal, for the Applicants. 
, Mr. Nanak Chand, for the Opposite Party. 
_Tne Deputy Govt. Advocate, for the 
Crown. 


Order, — This ‘is a reference by the 
learaed Sessions Judge of Muzaffarnagar, 
recommending that the conviction and 
Bectence passed upon two persons Murari 
Lal and Meher Ohand for having commit- 
ted an offence under s. 17, U. P.- Preven- 
tion of Adulteration Act (Act VI of 1912) 
should be set aside. The material facts of 
the case can briefly be stated as follows: 
Meher Ohand is the munim and general 
manager of a firm styled Sarup Lal Mutsuddi 
Lal which carries on ‘business at Muzaffar- 
nagar. The firm is owned by Murari Lal 


Mukai tat v. tatprror (ALL.) 


799 
who has a son named Bul Chand who was 
also prosecuted fcr the same offence but 
was acquitted by the learned trying 
Magistrate. It appears that Meher Ohand 
obtained a licence for selling ghee on 
behalf of the firm. It is not contested that 
the licence which he so obtained related to 
a shop No. 94 and had nothing to do with 
any other building or shop No. 93. On 
May 24, 1938, the Health Officer of the 
Muzaffarnagar Municipal Board visited 
shop No. 94 and asked Meher Ohand to 
let him inspect shep No. 93 which he 
suspected was being used for storing ghee. 
Meher Ohand said that he did not have 
the key of shop No. 93 and went away 
to inform his master Marari Lal. After 
some time - Meher Chand returned with 
Bul Ohand, the son of Murari Lal, who had 
a bunch of keys with him. Bul Onand told 
the Health Officer that shop No. $3 was not 
being used as a godown fcr storing ghee 
and the Health Officer had therefore no 
right to inspect it. Being thus denied 
access to shop No. 93, the Health Officer 
left the place and on May 27, 1438, a Sani- 
tary Inspector named D. H. Jafri, who 
accompanied the Health Officer, m.de a 
writlén complaint to the Sub-Divisional 
Magistrate charging Bul Chand with an 
offence under gs. 17, U, P. Prevention of 
Adulteration Act, tor having committed 
a bréach ofr. 8 framed under s.16 of the 
Act. Now s. 16 runs as follows :— 

“The Local Govt. may by Notification pres- 
cribe that no person shall sell or offer or expose for 
sale or manufacture or store for sale any specific 
article of food or drug except ander a licence contain- 
ing such conditions and given by such authority 
asthe Govt, may by the said Notification preacribe,” 

Inthe’ exercise of this power the Local 
Govt, has issued a Notification No. 912- 
XVI (P. H.}332-1927. By this notification the 
Local Government has framed certain rules 
which are called, “Butter, Ghee and Fat 
Licencing Rules, 1930." Rule 8 of these 
rules runs as follows :— 

“A licence-holder shall render all possible facilities 
for the inspection of his shops, godowns or any 
other place used for storage, manufacture or sale of 
articles for which he holds a licence and also for the 
taking of samples for analysis at all reasonable times 
to the Medical Officer of Health or to any other officer 
authorized by & local authority or Govt. for the 


It has been stated above that Bul OLand 
was the only person charged under s. 17, 
U,P. Prevention of Adulteration Act in the 
complaint made by D. H. Jafri on May 
27, 1938, but it appears that on July z, 
1938, the Health Officer of the Muzaffarnagar 
Municipal Board addressed a letter to the 
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Sub-Divisional Magistrate suggesting that 


-Murari Lal and Meher Ohand were equally’ 


guilty under s.17 and praying, that they 
should also be summond to stand their 
trial for that offence. Acting upon, this 
letter, the learned trying Magistrate Bum- 
| moned ` these two persons, with the result 
that they were tried jointly with Bul 
Ohand. In the end, however, ‚the learned 
trying Magistrate acquitted Bul Onand:but 
found Murari Lal and Meher Ohand guilty, 
Meher Ohand and Murari Lal went up in 
TeVision to the learned Sessions, Judge of 
Muzaffarnagar who has made this reference 
with the recommendation that their 
conviction and sentence should be set aside, 
The point taken by the learned Judge ag 
the sole basis for his recommendation is 
that in summoning Meher Ohand and 
Murari Lalto stand their trial in conse- 
quence of the letter addressed by the Health 
Officer to him in the circumstances stated 
above, the learned trying Magistrate must; 
be deemed to have taken cognizance of the 
offence so far-as these two persons were 
concerned, under s. 190 (1) (c), Oriminal 
P. O,, and it was consequently incumbent 
upon him under s. 191, Uriminal P. O. to 
inform ths accused persons that they had 
a right to have the case transferred for 
trial to some other Court and there being 
nothing to show that this duty was really 
performed _by the learned trying Magis- 
trate, the trial must be. held:to be invalid. 
The question whether the letter written by: 
the Health Officer to the “‘Sub-Divisional 
Magistrate ; must be desined ' to’ be ‘i 
tion réceived from any. person other than a 
Police Officer’ and not merely a continuation 
of the complaint bek aan made to the 
Sub-Divisional Magistrate by,D. H., Jafriis 
not quite free from doubt. If. the, former 
alternative is.accepted,the learned Judge is 
obviously right in Holding that. the . trying 
Magistrate took cognizance .of the offence 
under.: B,- 190 .(1) -(c), : Oriminal - P.O, -' If 
the other alternative ‘is corréct, then that 
objection cannot validly be taken. I, do 
Not, however, , propose, to discuss ;this “quese 
tion. at all because |: find - that the recom- 
mendation made by the Jearned Judge 
can be supported on another and am up 
stronger ground. The ground is. a, very 
simple one. The prosecution Tests entirely 
upon the allegation that a breach, ofr. 8 
framed under s. 16 of the Act Was ‚Goms 
mitted by Meher Chand. The evidence on, 
“the record also points to the same conclusion 
except that it also involves Bal Ohand, the 
poi of Murari Lal. Now r.8 is concerned 
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only with a. licence-holder and the question 
which arises. for. pconsideration is whether 
in, the present case Meher Chand, can. be 
rightly described . as the licence-holder. 
within the meaning of, T. 8. It is true 
that Meher Ohand made, the application 
for the licence but.it was on behalf of 
the. firm.of Sarup Lal Mutsuddi, Lal. He 
made the, application only in his capacity, 
ag the servant, of the firm. It is admitted 
that the, proprietor of the firm is Murari Lal. 
The licence itself contains 8 description 
of the licensee, and from that description, 
it would appear that thé licence had been 
given to the firm of Sarup Lal Mutsuddi 
Lal situate at No. 94, Sabzi Mandi, This 
description does not. apply at all to Meher 
Chand. The fact that he was in the 
service of the firm as a munim or agent- 
cannot, in my judgment, alter the legal posi- 
tion. Upon the fact mentioned_ above, the 
licance-holder could be nobody else than 
Murari Lal, the proprietor of the firm Sarap 
Lal Mutsuddi Lal to which licence had been 
issued. It is evident therefore that the 
breach of r. 8 upon. which. the "prosecution 
rests was commitied by Meher Ohand and 
not by the licence: holder. Under the rule 
the duty of rendering all poss.ble facilities ' 
for inspection has been Idid specifically 
upon the licencerholder and..nobody else.. 
It is only the licence-holder who can be 
STEES under 6. n of the Act, if he com-- 


eee an 


i be vighifolly chorged with an ofténée under- 


8,17 of the Act for committing a breach of’ 
r. 8, for th e, simple reason, that, the Tule 
hi question gm not cast any duty upon. 

m. 

“The next question which arises for con- 
sideration is whether Murari Lal him- 
self can be deemed to - have failed to 
render all: possible facilities for inspection 
within the meaning of r. 8 because his” 
servant, aud munim Meher, Ohand, acted 
as alleged and proved by ‘the prosecution. , 
In View of the fact that there is no specitic - 
provision either in the Act or in the rules 
framed under s. 16 making ,. a, matter 
liable for any aot done by his servant or 
agent, I think'the answer must be in the 
negative. Such specific provisions are to- 
be found,e. g. in the Excise Act, and it is- 
upon the basis of | those provisions _ that. a 
master - ‘is punishable for an excise offence ; 
even though the offence itself may have 
been committed by bis clerk, servant or, 


agent, It is not Buggested by the Prosecu- 


1940 


tion in this case that Murari Lal himself 
was present at the shop and that he did any- 
thing to prevent the Health Officer from 
inspecting ‘shop No. 93. In fact it was 
Specifically pleaded by Murari Lal that ke 
was away from Muzaffarnagar when incident 
in question took place and returned home 
some time inthe evening. That evidence 
does not appear to have been believed by the 
learned trying Magistrate, but the point 
remains that there is no evidence cn the 
side of the prosecution to rebut that case. 
In these circumstances Í thiok Murari also 
could not be rightfully prosecuted under 
8,17 of the Act. For these reasons I accept 
the reference made by the learned Sessions 
Judge and set aside the conviction and sen- 
tence passed upon Marari Lal and Meher 
Ohand. The fine, if any, paid by them shall 
be refunded, 


8. Convielion set aside. 


FEDERAL COURT 
Appeal from the Lahore High Court 
November 6, 1939 


Gwyse, C. Ja SULAIMAN AND 
VakADAOHABIAR, JJ. 


KISHORI LA L—APPALLANT 3 
1eTsus | 


GOVERNOR-In-OOUNOIL, PUNJAB 
— RESPONDENT 

Government of India Act, 1935 (25 & 26 Geo. V, 

Ch, 42), s. 205— Refusal of High Court to grant 
certificate—No appeal lies to Federal Oourt. : 
_ A certificate under s. 205, Govt. of India Act, 1935, 
NB & Necessary gongin. procedent to all appeals to 
the Federal Oourt, and if the High Court refuses 
10 grant a certificate, itis not for the Federal Gourt 
wœ enquire into the reasons forthe refusal, against 
which no appeal ‘lies to the Federal Court. 1&0 
índ. Oas. 550 (1), referred to. 

[Their Lordships warned the litigants and the 
tegal profession that there will be no excuse in 
tuture for any ignorance of the law; and if the 
refusal ofa High Oourt to grant a certificate is 
made hereafter, the ground of any further applica- 
ions or appeals, the Federal Uourt shall regard 

em as frivolous and vexatious and an abuse of 
the process of the Court, and deal with them ac- 
wrdingly.] 


The appellant in person. ' 


Judgment.—The appellant inthis case 
appears to have begun proceedings against 
the Governor-General-in-Council in 1937 
dlaiming damages for breach of contract: 
His application for permission to sue in 
forma pauperis was rejected by the learn 
ed Subordinate Jadge who held that the 
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plaint disclosed no cause of action. There 
were three applications for revision of that 
decision and all three were rejected by the 
High Court. The appellant then began 
new proceedings against a different party, 
namely, the Governor of the Punjab in 
Oouncil, claiming damages for the alleged 
failure of the defendant to see that the law 
had been enforced, that being the way in 
which he put his case. In these second 
proceedings also there was an application 
for permission to sue in forma pauperis 
which came up before the learned 
Subordinate Judge in Jane of last year, 
and was dismissed, trstly, because the 
allegations in the plaint did not disclose 


any cause of action, and secondly, 
because the provisions of s. tO of the 
Civil P. ©. had not been complied 


with. The appellant applied tothe High 
Conrt for the revision of this decision, but 
hid application was dismissed. It appears 
his formal claim for revision and 
what he tcld us that he had sought 
to |go into the facts and merits of his 
original action against the Governor-Gene- 
rallinsCouncil;- but was not allowed to do so 
by|the learned Judge of the High Oourt 
who rightly observed that it was not 
competent for him (the,Judge) to revise 
the|decision of the High Ootrt in the pree 
case. The appellant seems to have 
derstood these observations of tne 
ed Judge and to have thought, without 
justification, that he was being prevented 
putting before the Court what he 
coneeived to be his case, ` 









The appellant tben appealed to the 
Federal Court, and it was pointed out-to 
him|by the Officials of the Ooart that the 
t could not entertain any appeal from 
igb Qourt unless the High Oourt had 
first | given acertificate under s. 200. of 
‘Constitution Act. On receiving that 
information, he returned to the High Court 
and asked fora certificate, which the High 
-Court - refused to grant, holding, we must 
assume, that the case did not involve any 
question as to the interpretation of the 
Oonstitution Act. These being the facts 
of the case, this Court has no jurisdice 
tion fo entertain the appeal, i 


rtiâcate under s, 205 is a necessary 
condition precedent to all appeals to this 
Court) and ifthe High Oourt refuses to 
grantla certificate, it is not for us to 
iire-into the. reasons for the refusal; 
t which no appeal lies to this Oourt, 
decided’ ‘some ‘months ago in 
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Lakhpat Ram v. Behari Lal Misir, 
(1). The. application must, therefore, 
be dismissed, but we desire to add 


this. We have heard this application at 
some length not only becatse the appellant 
was appearing befure us in person, but 
also because litigants, and possibly 
lawyers also, may not yet be aware of the 
previcus decision of this Court, to which 
we have just referred. There will be no 
excuce in future for any such ignorance of 
the law; and if the refusal of a High 
Court to grant a certificate is msde here- 
after the ground of any further applications 
or appeals, we shall regard them as frivc- 
lous and vexatious and an abuse of the 
process of the Court, and deal with 
them accordingly. ` 


8. Order accordingly, 


(1) (1988) F CR 121; 180 Ind. Cas. [550; 20P L 
T 263; 5B R539; 1939 O L R210; 11 RF O44 
(1); (1989) M W N 359; 49 L W 570; A IR 1939 F O 
42 (FO) 


RANGOON HIGH COURT 
Special Second a appes No, 208 
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0 
Janúary 27, 1939 
BaAGULEY, J, 
AH LI— APPELLANT 
VETEUS 
U SAN BAW— RRrSPONDENT 

Easemeni— Right of water—Right to surplus water 
flowing from another's land through artificial 
channel, proof oj—Rıparian rights—Owner of upper 
holding—Use by, of water for trrigatton—Rights of 
owner of lower holding. 

For the plaintiff to prove that he is entitled to 
the surplus water flowing from the defendant's 
land to his own land through an artificial channel, 
he would have to prove that he was entitled to 
this water by some right of prescription, [p, 803, 
col, 1.) 

The proprietor of an upper tenement who claims 
the right to dam up a stream and to impound sgo 
much of its water as hemight find convenient for 
irrigation, leaving only the surplus, if any, for the 
use of the proprietors below, can take for the pur- 
pose of irrigation so much water only as can be 
abstracted without materially diminishing what 
should be allowed to descend. If the amount which 
is allowed to descend is sufficient to supply the 
owner of a lower holding with as much water as he 
needs for his cwn purpose, it cannot be said that 
the amount that goes down is materially diminish- 
ed. Diminished it may b but not materially 
diminished, if the owner of the lower holding has 
enough for his needs. The owner of the lower 
holding is not entitled to restrain the owner of the 
upper holding without any proof of damage, actual 
or to be feared for the future, Debi Pershad Singh 
¥. Joynath Singh (2), explained, dictum in 35 Ind, 
as, 856 (1), dissented from, 
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Sp. 8. O, A. froih the judgment of the 
Assistant District Court, Sandoway, in Orvil 
Appeal No. 1 of 1938. ; 


Mr. R.M. Sen, for the Appellant. 
Mr. Tun Aung, for the Respondent. 


Judgment.—This appeal arises out of £ 
suit in which the plaintiff asks that the 
defendant be directed to remove a buné 
which he has placed across the bed of ¢ 
stream, This is the main cause of conten: 
tion. The plaint also refers to some othe: 
bund which the defendant is said to have 
made. There is, however, no mention of thie 
second bund in the prayer and really I dc 
not quite understand the position with 
regard to it. In view, however, of the faci 
that there is no mention of this seconc 
bund in the prayer, it is difficult to see whal 
order could be passed with regard to it 
Fortunately a proper survey of the plaintiff’: 
land has been made by a patta surveyor ir 
which the various points of interest are 
noted, and it is, I think, not difficult to see 
exactly what has happened. The strear 
Tuns roughly from north-east to south-wes' 
and the plaintiff's and defendant's holdings 
are on the south-east side of the stream 
The stream passes the defendant's holding 
before it reaches the plaintiff's holding 
At a point about half way down tbe defend: 
ant's holding, the bund complained of has 
been erected. The stream, I gather, is¢ 
Permanent stream coming down from the 
hills but there is little or no appreciable 
water in it during the dry weather. The 
surveyor Was called as a witness by the 
plaintiff. His evidence shows that the 
bund has been put across the river so as tc 
block the water course entirely. Just above 
the bund, however, he bas out what I 
woula describe as a by-pass; so, when the 
water banked up by the bund rises toa 
certain level, the surplus water flows down 
that by-pass and rejoins the bed of the main 
stream just below tre highest point of the 
plaintiff's holding. 


The second obstruction complained of by 
the plaintiff is somewhere about the middle 
of the boundary ` between the holdings of 
the two parties; but the map shows nc 
regular stream there and the suggestion 
seems to be that spare water from the 
defendant’s holding was at some time 
allowed to flow from there into the plaintiff’: 
holding, but ıt is clearly not by any natura. 
stream. For the water to get fron poini 
F— the point where the obstruction is said 
to have been —to the plaintiff's paddy land, 
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it would have to be conducted across a 
portion of the plaintiff's holding which is 
called a garden jand, (It is the customary 
practice to classify all land that is too high 
or to? uneven to be used for paddy 
cultivation as garden land.) It seems to me 
therefore that if thera is a channel then it 
must be an artificial one and for the plaintiff 
to prove that he is entitled to the surplus 
water flowing from the defendant's land to 
his own land, he would have to prove that 
he was entitled tothis water by some right of 
prescription and this he has not attempted 
todo. It looks tome as though perhaps at 
some time the defendant used to allow his 
surplus water to discharge into the plaintifi’s 
land and tbat now he prefers to let it goin a 
different direztion into the holding of Ma ' he 
The, This he would be entitled to do unless 
the plaintiff had become entitled to the use 
of this water by prescripti n. I return now 
to consideration of the bund which the plaint- 
iff asks may be removed, The lower Ap- 
Pellate Court has quoted a dictum in Kaw 
La v. Maung Ke (1) in which it is said: 

“In order to support an action by one riparian 
owner to restrain another from diverting the water 
beyond his ripaiian tenement, it is not necessary 
that the plaintiff should prove that he has suffered any 
damage,’ 

This statement is made on the authority 
of a Privy Oouncil case, Debi Pershad 
Singh v. Joynath Singh (2). Ihave referred 
Ko this ruling and nowhere in it can I find 
many passage which supports this statement. 
Referring to the proprietor of an upper 


tenement who claimed the right to 
jam up a stream and to impound 
3 much of its water as he might 


‘ind convenient for irrigation, leaving only 
ihe surplus, if any, for the use of the pru- 
prietors below, it is said that his common 
iaw right is to take for the purpose of 
Irigation so much water only as can be 
‘bstracted without materially diminishing 
what-should be allowed to descend, It 
seems to me tbat ifthe amount which is 
illowed to descend is sufficient to supply 
he owner of a lower holding with as much 
vater as he needs for his own purpose, it 
annot be said that the amount that goss 


lown is materially diminished. Diminished . 


+ may be, but not materially diminished, if 
mó owner of the lower holding has enough 
‘or his needs, The dictum that the owner of 
he lower holding is entitled to restrain 
he owner of the upper holding without any 
roof of damage, actual or to be feared for 


an LB R556; 35 Ind, Oas, 356; AIR 1918 
a . y 
(3) 21 O 885; 34IA 60,1 O WN 401 (P OY 
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the future cannot anywhere be found in the 
Privy Council ruling referred to. A decree 
may be passed on actual damage incurred 
or when the remedy sought is by way of an 
injunction, when damage can reasonably be 
feared in the future, but manifestly it is 
impossible fora man to prevent another one 
from irrigating bis land merely in order 
that he may have the pleasure cf seeing a 
large volume of water passing his holding, 
This being the case, it is, I think, necessary 
to see whether there it istrue tbat the 
plaintiff has suffered, or is likely to suffer 
from the effect of this dam, taking into 
consideration the fact that in addition to 
the dam the defendent has dug a water- 
course to enable all the surplus water to 
rejoin the main channel of the river at a 
spot where it is available for the plaintiff. 
It must be remembered that when a parma- 
nent stream is dammed, itis impossible to 
block itup completely. Asthe water con- 
tinues to come down, it will rise to the top 
of the bund and then go off in one direction 
or another. Hyenin big schemes for water- 
works, where water is drawn off in pipes 
for the use of a city, there must be some 
escape channel in case more water comes 
down than is necessary for the use of the 
city. Once the artificial Jake or pond is 
filled, water will continue to pourin at one 
end, and unless it goes over the top of the 
bund, it must escape either into the defend- 
ant’s holding (in which only a limited 
quantity of water can be used), or down the 
escape channel, and what goes down the 
escape channel 18 available for the usa of 
the plaintiff and the owners of holdings 
below his. . 

Now, taking the patta surveyor, who may 
be regarded as an unbiased witness, and 
who was called by the plaintif, he says that 
when he visited the plaintiff's paddy land, 
there was water init and the plaintiff had 
already transplanted his paddy. His visit 
was some time about August. Ko Aye, the 
headman, also called by the plaintiff, says 
that Po Kin who holds the land next below 
the plaintiff was able to get water from the 
river, And he could only get the water 
which came through the escape channel, 
passed the plaintiff’s land and reached his 
land. The other witneases called by the 
plaintiff speak of there having been no 
water in the river after the bund was made. 
But it seems to me that they are speaking 
of the land immediately below the bund 
and above the point where the escape 
channel rejoins the old river bed. In this 
portion there can be no water unless the 


_ plaintiff's 
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water cverflows the defendant’s bunds 
because the plaintiff has put a bund in the 
old river bed also,’ at tte point marked E, 
immediately above where the escape channel 
Tejoins the river bed, and in the place bet- 
ween these two bunds, the plaintiffis now 
growing tobacco. The necessity for the 
bund at the lower point can only be the 
fact that were it not for this bund water 
coming through the escape channel might 
flow backwards of a distance up the old bed 
of the stream and this would interfere with 
the tobacco plantation, Po Kin, the 
cultivatcr of the land below the plaintiff's, 
is called as a witness for the defendant and 
he says that he gets water on hisland not 
only from the river but also the overflow 
from the upper paddy land and there is 
evidence that in the middle of October when 
the case was tried, there was water in the 
fields, I cannot see that the 
Plaintiff has made out a case that the supply 
of water to his paddy land is materially 
diminished, I think, therefore, that the trial 
Court was right in dismissing the suit. I 
allow the appeal, set aside the order of the 
lower Appellate Court directing that the 
bund be opened and restore that of the 
trial Court dismissing the suit. The respon- 
dent will bear the appellant's costs through- 
out. 


D Appeal allowed. 


— 


FEDERAL COURT 
Appeal from the Patna High Oourt 
November 6, 1939 
Gwyse, O. J. SULAIMAN AND 
VARADAOHARIAR, JJ, 
Rani BRIJ RAJ KUMARI 
i —APPELLANT j 


versus ners 
SUBH KARAN DAS—RRSPONDENT 
Bihar Money-lenders (Regulation of Transactions) 


. Act (VII of 1939), es. 13, 14—Act ts retrospective— 


k 


Federal Court has power in appeal to order maiter 
to be disposed of under ss. 13 and 14—No formal 
application by judgment-debtor is necessary before 


_ obtaining relief under new Act. 
The 


- Court has power to make 


Bihar Money-lenders (Regulation of Trangac- 
tions) Act, 1939, is retrospective and the Federal 
such an order on an 
appeal ag the Oourt below could have made if the 
case had been heard by them at the date of the 
appeal, ï. e, to order the matter to be disposed of 
under the provisions of es, 18 and 14 of 


Act of 1939, the sections which have replaced ss. 16 


, under the provisions of the new Act, 


and e of, ine earlier Act. 
o formal application by the judgment-debtor to 
the Oourt is necessary before he could obtain relief 


161 (1), followed and explained, 183 Ind. Cas, 


pkiy BAT KUMARI i, SÜBH KARAN Das F. 0) 


‘of the appeal. 


e new ` 
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Sardar Raghubir Singh, for the Appellant 
instructed by Mr T. K, Prasad, Agent. ` 


- Judgment.—This appeal does not 
differ in essence from other appeals ol 
the same kind which have been recently 
before this Court from Bihar. A mort 
gage decree had been obtained against the 
appellant’s predecessor-in-title for a sum 
of nearly Rs. 1,50,000, and when execution 
proceedings were threatened, she sought! 
the protection afforded by ss. 16 and 17 a 
the Bihar Money-lenders Act, 1938 (Ao! 
111 of 1928), Her application was rejectec 
by the lower Court and, on appeal, bj 
the High Court, on the ground that by : 
previous decision of the High Oourt thce: 
provisions had been held to be void. Thos 
provisions have now been repealed anc 
re-enacted by the Bihar Money-lender 
(Regulation of Transactions) Act, 1939 (Ac 
VIL of 1939) and cannot now be challenged 
since the Jater Act was reserved for. th 
consideration of the Governor-General ant 
subsequently received his assent. Thi 
Court has. already held in Shyamakan 
Lal v. Rambhajan Singh (1) that the Ac 
is retiospective and that the Court ha 
power to make such anorder on an appe: 
as the Court below could have made.if th 
case: had been heard by: them: at the dat 
This case is indistinguisl 
able fromthe case cited and we, therefor 
allow the appeal and remit the case | 
the High Oourt with a direction to di 
charge their order of January 90, 1939, an 
the order of the lower Court dated J anual 
23, 1939, leaving the matter to be dispose 
of under the provisions of ss. 13 and : 
of the Bihar Money-lendera (Regulatic 
of Transactions) Act, 1939 (Act VII | 
1939), the sections which have replace 
as. l6and 17 of the earlier Act. oe 
Our attention has been drawn to a slig. 
ambiguity in the order passed in Shyam 
kant Lal's case (1) which might. | 
thought to imply that a formal applicati 
by the judgment-debtor to the Court w 
necessary befcre he could obtain reli 
under the provisions ofthe new Act. .V 
did not intend to imply anything of +t. 
kind; and we have modified our ord 
in the present case in order to remove & 
possible misunderstanding. i 
There will be no order as to costs. 
B. Order accordingly 
9 1939 F O R 193; 182 Ind, Oas, 161; AI 
1939 FO 74; 1939 0O L R 399; 13 R F O43; 6] 
75u; 20 P L'T 473; (1939) M W N674; 430 -W 
Fo (FO), o>; pea ae 
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7 - LAHORE HIGH COURT. 
° Oivil Revision No, 990 of 1938 
Ba Pa February 20, 1939 
: Tax Onanp, J. 
` .Frem RULDU RAM-DAULAT RAM 
- THROUGH DAULAT RAM, pRoprintor—, 
PLAINTIFF—PBTITIONBR 


Š versus 

` BASANT RAM—Darenpant— 

oo - RESPONDHNT ; 

Limitation Act (IX of 190%, Art. 85—Parties 
having dual contractual relationship and having 
reciprocal demands against each other in different 
capactties—Account containing items relating to all 
dealings, whether mutual, open and current—Shifting 
balance, 4f necessary. i 
-Where between the parties there is a dual con- 
tractual relationship: (4) that of borrower and ore- 
ditor, and (ti) that of principal and agent and in 


these dealings, the plaintiff as oreditor has de- 
mands against the defendant, while the defend- 
ant as the principal has independent demands 


against: the plaintiff as his agent, andthe items re- 
lating to all the dealings are entered in one ac- 
count, such an account is clearly a mutual, current 
and open account and onder Art. 85, Lim. Act, 8 
suit for recovery of the amount due on it may be 
brought within three years from the close of the 
year in which the last item: admitted or proved is 
entered in the account. 59 Ind, Oas, 669 (1), 92 
Ind, Oas. 674 (2) and 63 Ind. Cas. 950 (3), relied 


on. 
=" (Case-law distinguished.] - J 

An absence of a shifting balance -is not deol- 
sive in. case of mutual, open and current accounts, 
59 Ind. Oas. 669 (1), relied on. 


©. R, from the decree of the Sub-Judge, 
Jullundor, dated August 22, 1938. 


: Mr: Prem Nath Bhardwaj, for the Peti- 
.tioner. < 


-Mr. Roop Chand, for the Respondent. 


Order.—The plaintiff firm Ruldu Ram- 
Daulat Ram tbrough Daulat Ram of 
Phagwara, Kapurthala State, instituted a 
suit against Basanta Ram of Mauza Lidar 
Kalan, District Jullundur, for recovery 
‘of Rs. 285-2-3 alleged to be due on 
dealings between the parties, together with 
interest at 12 per cent. per annum in 
‘the Court of the Subordinate Judge, 
Fourth Olass, Nawanshahr, District 
-Jullundur. The defendant resisted the suit 
‘on various grounds, .He pleaded that the 
‘suit was not maintainable in the name in 
- which it was brought by the plaintiff, that it 
was barred by limitation, and that the amount 
claimed was not due and interest was not 
payable at the rate charged by the plaintiff. 
The trial Judge found against the defen- 
dant on all these points and after giving a 
small deduction on account of the price 
of gunny bags, granted the plaintiff a 
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deoree for Rs. 274-13-9. On appeal before 
the Senior Subordinate Judga it was 
conceded by the defendant that the finde 
ings of the trial Judgeon the merits were 
correct, but the technical pleas relating to 
the maintainability of the suitin the form 
in which it was {brought and limitation 
were raised again. The learned Senior 
Subordirate Judge upheld both these cone 
tenfions and dismissed the suit. Before 
me, Counsel for the defendant-respondent 
frankly admitted his inability to support 
the decision of the learned Judge on the 
first point. He conceded that in view ofthe 
fact thatin the heading of the plaint it was 
expressly stated that firm Ruldu Ram-Daulat 
Ram is suing through Daulat Ram and in 
para (1) of the plaint it was clearly mention- 
ed that Daulat Ram was the sole proprietor 
of the “firm”, the suit must be taken to 
have been brought by Daulat Ram as the 
sole proprietor of the “firm” Ruldu Rame 
Daulat Ram and was clearly maintainable, 
even though the “irm had its place of 
business outside British jurisdiction.” 

On the second point, the question for 
determination is whether Art. 83 or 
Art. 85 is applicable. It is common ground, 
that if the former Article applies, the suit 
is barred, but if the case falls under 
Art. 85, it is within limitation. In holde 
ing that Art. 83 is applicable, the learned 
Senior Subordinate uage appears to have 
entirely misconceived the correct nature 
of the dealings between the parties. It 18 
clear from the plaint, the letter Ex. P-1, 
which was admittedly written by the defene 
dant, and the other documents on the 
record that there existed two separate and 
independent contractual relationships bete 
ween them. The defendant used to purchase 
from third parties at Ludhiana and other 
places grain in his own name and instead 
of himself paying the price to those persons 
he used to instruct them to send hundis 
to the plaintif and ‘also to send him the 
grain. The plaintiff retired the hundis 
and debited the defendant with the amount 
so paid.’ The plaintiff then stored the grain 
as the deféndant's agent, and on instruc- 
tions received from him, sold it and 
credited the price to the defendant and 
debited him with brokerage, commission 
and other incidental charges. It is thus 
clearthat there was dual contractual relation- 
ship between them: (i) that of borrower and 
creditor, and. (it) that of principal and agent. 
In these dealings, the plaintiff as creditor had 
demands against the defendant, while the 
defendant as the principul had independent 
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demands against tbe plaintiff as bis agent, 
and the items relating to all the dealings 
were entered in one account. 

Such an account is clearly a mutual, 
current and open account and under Art. 85 
a suit for rezovely of the amcunt due on it 
may be brought within three years from 
the close of the year in which the last item 
admitted or proved ig entered in the account, 
Various rulings were cited by Counsel for 
the parties, but it is not necessary to dise 
cuss them in detail, as each case proceeded 
on ifs own peculiar facts: Reference may, 
however, be made to Ratan Chend Jwala 
Das v. Asa Singh Bhoga Singh (1), Firm 
Bihari Lal Jai Narayan v. Har Narain 
Das (2) and Madhav Motiram v. Jairam 
Sakharam (3) the facts of which were very 
Similar to thoe of the present case and in 
which Art. to was held applicable. The 
Jearned Senior Subordinate Judge has relied 
upon several rulings but he has not con- 
sidered that dealings in them were of a 
wholly different character. In Manght Ram 
v. Ram Saran Das Maman Chand (4) the 
plaintiff had entered into badni transac- 
tions of purchase and sale of grain on 
behalf of the defendant and these transac- 
tions had resulted ın losses to third parties ; 
the plaintiff sued to recover the amount of 
these losses from the defendant and it was 
held tbat Art. 83 applied and not Art, 61, 
Art. 66 or Art. 115. In that case, as also 
in Bhagwan Das-Giani Ram v. Mutsaddi 
Lal (51, Devi Sahai Ramji Das v, Tirath 
Ram, 73 Ind. Cas. 143 (6), Kirpa Rame 
Lachhman Das v. Sawan Mal- Gopi Chand 
(7), Bhgat Ram-Anant Ram v. Harjas Mal- 
Mehr Chand-‘8) and Ganesh Das v. Nar- 
singh Das, 115 Ind. Oas. 7:7 (9) relied 
upon by the learned Judge, the transac- 
ticns between the parties were of one type 
only and the relationship of principal and 
egent alcne existed ; consequently Art, 83 
was held applicable. 
Chhedi Lal v. Har Bhagwan (10) also, 

(1) A IR 192] Lah, 369; 59 Ind Cas. 669; 31 PL 
R 1921; SUP LR (L) 8; 26 P WR 1991, 

G ATE n a A Go Mi 

Bom, 11540. ; ; . Oas. 950; 23 
Lah 407-100 PI ina E E 
~ (5) 12 190; 128 Ind. Oas. 316; A I R1931 Lah. 
392; 31 PL R 666; Ind. Rul (1931) Lah, 44. 

8 BBE gen UE AER an Ta ia 

R6l; 9LLJI493. 0 dkk Aak 
D AIR1924 Lah 424; 112 Ind. Oas. 719. 


7 k 115 Ind. Cas, 767; 30 P L R35; Ind. Rul. (1929) 
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the facts were different and the: dispute 
was whether the case was governed by 
Art. 83 or Art, 120. No question 
applicability of Art. 85 arose. In Kahn 
Chand Dula Ramv. Firm Dayaram-Amrit 
Lai, 115 Ind. Oas. 764 (11) the dealings 
were originally on a mutual, current and 
open account, but that account had been 
closed and a balance struck. A suit brought 
cn this balance was held to be.governed by 
Art. 65 and not Art. 85, the terminus a quo 
being the date of the balance and not the 
last deal of the year in the original account. 
It will be seen,that the facts in the case 
before us are quite different, and none of 
these decisions is of any assistance. `: °° 
“The learned Counse! for the respondent, 
while agreeing that there was a dual cone 
tractual relationship between the parties, 
urged that the account was nonetheless not 
a Mutual, current and open account, as the 
balance was always against the def -ndant- 
respondent, But as pointed outin Ratan 
Chand Jwala Das v. Asa Singh Bogha Singh 
(1) and Dau Dayal v. Pearey Lal (12) the 
absence of a shifting balance is nct decis 
sive: see also cases collected in Chitaley’s 
Lim, Act. Vol. 2, p. 1362 et seq. There 
is no doubt that the present case is govern- 
ed by Art. 85 and as the last item in the 
account is dated April 3, 1934, the Buit, 
instituted on December 19, 1936, is clearly 
within time. On the merits, the defendant 
accepted the finding of the trial Oourt be- 
fore the Senior Subordinate Judge and 
expressly abandoned the grounds relating 
thereto which had been raised in the 
Memorandum of appeal. These points, there- 
fore, cannot be agitated again. The learned 
Senior Subordinate Judge has entirely: mis- 
conceived the case and his decision cannot 
be maintained, I accept the petition for. 
revision, set aside the judgment and decree 
of the Senior Subordinate Judge and restore. 
that of the Oourt of first instance with 
costs throughout, 


D. Petition accepted. 
un 115 Ind, Oas. 764; A I R1929) Lah. 263; 10 L 
745; 30 P L R 240; Ind. Ral. (1939) Lah. 428. 

(13) A IR 1998 Lah. 236; 108 Ind. Oas. 694; 50 A- 
645; 26 A L J 353. ' 
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BOMBAY HIGH COURT 
i Second Appeal No. 386 of 1936 
4 February 28, 1939 
i Loxor, J. 
KRISHNA VITNAK MAHAR 4np ANoTauR 
—Puaintives Nos. LAND 2 AND ANOTHER 
z —DBFENDanT No. 5—APPELLANTS 


tersus 
SHANKAR KRISHNA GANDHI anp 
OTHARS— DREFMNDANTS Nos. 1 to 4— 
RESPONDENTS 

Dekkhan Agriculturists’ Relief Act (XVII of 
1879), s.15-D—Suit for account of mortgage re- 
quiring setting aside of sale of equity of redemp- 
tion, if maintainable. 

Suit claiming merely an account of the mortgage 
which requires setting aside of the equity of re- 
demption is not maintainable unders. 15-D, Dekkhan 
Agriculturists’ Relief Act. 9 Ind. Oas. 393 1), 36 
Ind. Cas. 517 (2), 80 Ind. Cas. 783 (3), 99 Ind. Oas. 
628 (4) and 113 Ind, Oas. 381 (5), relied on, 148 Ind. 
Oas, 1145 (6) and 146 Ind. Cas. 165 (7), distinguish- 
ed 


8. A. from the decision of the District 
Judge, Ratnagiri, in Appeal No. 150 of 
1934. 2 


Messrs, B. R. Ambedkar and B. G. Modak, 
for the Appellants. 


Mr. M.G, Chitale, for the Respondents, 


Judgment.—The only question arising 
in this appeal is whether the plaintiffs’ suit 
for an account of a mortgage under s. 15-D, 
Dekkhan Agriculturists’ Relief Act, is 
maintainable. The plaintiffs’ -grandfather 
Yesnak and his three brothers mortgaged 
their’ joint family property for a 
period of twenty years on May 11, 1865, 
each of the four brothers having a one- 
fourth share in the property. The plaintiffs’ 
Brand abet Yesnak had three sons, 

evnak, Vitnak and Ratannak, The plaint- 
iffs and defendant No. 5, Jiva are the 
sons of Vitnak, and Gourya is the gon of 
Ratannak. On July 2, 1901, Devnak, on his 
own behalf and as guardian of Gourya, 
passed a Sale-deed in favour of the mort- 
gagee, purporting to convey the one-fourth 
share of Yesnak in the equity of redemp- 
tion. The plaintiffs and defendant No. ó 
were then minors, but their names were 
not mentioned in the sale-deed (Ex. 47). 
The plaintiffe, therefore, brought this suit 
for an account of the mortgage so far as 
their one-twelfth share in the property 
mortgaged was concerned. Thetrial Court 
held that the suit was maintainable, and 
on taking an account, it declared that 
nothing was due under the suit mortgage. 
In appeal the learned District Judge follow- 
ing the principle laid down by the Privy 
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Council in Bachi v. Bickchand (1), held that 
such a suit which required the setting aside. 
of the sale of the equity of redemption waa 
not maintainable under s. 15-D, Dekkan 
Agriculturists’ Relief Act. 

In Bachi v. Bickchand (1), their Lorde 
ships of the Privy Council observed that 
the Dekkhan Agriculturists Relief Act gave 
extraordinary reliefs, in certain cases specifi- 
ed under the Act, and that although a 
suit may in form be a suit for redemption 
if in -reality it wasasuit to recover pro- 
perty of which the rightful owner had been 
deprived by fraud, a snit under the Deke 
khan Agriculturists' Relief Act was not 
maintainable, In that case a mortgage was 
executed by three parsons named Saindino, 
Mitho and Sachedino, in favour of two of 
the respondents, viz., Bickchand and Dip- 
chand, mortgaging 500 acres of land fora 
sum of Rs. 1,700. Subsequently one of the 
mortgagors Mitho and his brother Mirzan 
sold 129 aeres out of the 500 acres to the 
mortgagees in satisfaction of the entire 
mortgage and thereby redeemed the romaine 
ing 378 acres of land. Bickchand and 
Dipehand had -thus become the full owners 
of 122 acres of land and they sold them to 
one Kherajmal and gave them into his 
possession. Sachedino and Saindino, who 
had not joined Mitho in the sale-deed, 
having died, their heirs filed a suit against 
the original mortgagees and their trange 
feror Kherajmal to redeem the mortgage 
under the provisions of the Dekkhan Agrie 
culturists’ Relief Act, alleging that they 
were not bound by the sale-deed of Mitho 
and his brother Mirzan. The Privy Council 
then held that the special relief under the 
Dekkhan Agriculturista' Relief Act could 
not be granted in a suit which, though not 
in form, was in reality a suit to set aside 
the alienation by two of the mortgagors. 
This ruling was followed in several cases : 
Chandabhai v. Ganpati (2), Krishnaji v. 
Sadanand (3), Vishvunathbhat v. Mallappa 
(4), and Chandika Prasad v. Shivappa (5). 
In thelist case the suit was filed for the 
redemption of a mortgage under the special 
provisions of the Dekkhan Agriculturistg' 
Relief Act, and although it was held on the 
principle laid down by the Privy Oounoil 


(1) 18 Bom. L R 56; 9 Ind. Cas. 393. 
(3) 18 Bom. LR 763; 36 Ind, Osa. 517;A IR 
916 Bom. 199. 

: (3) 28 Bom. L R 341; 80 Ind, Oas. 763; AI R 1994 

417, 

S 27 Bom L R 1103; 92 Ind. Oas. 638; A I R 
925 Bom. 514; 49 B 821, 

: A 30 Bom. LR 1099; 113 Ind, Oss, 381; AL R 

1928 Bom, 125. s . 
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“in Bachi v. Bickchand (1), that it waa not 
- competent to the plaintiffs to resort to the 


special provisions of the Dekkhan Agricul- 
- turiste’ Relief Act, still the -suit could be 
treated asone breught inthe ordinary way 
‘for eetting aside the sale by one of the 
‘mortgagors and fer redeeming ihe morte 


.'gage if the sale be set aside. Such a relief 
“cannot be granted in the present suit since 


‘no redemption is claimed but merely. an 
‘account of the mortgage is asked for under 
“provisions ofe. 15D, Dekkhan Agricultu- 
‘rista’ Relief Act. Such accounts cannot be 
“claimed in an ordinary suit, but they are 
‘g special privilege given to an agricul- 
‘turiet by the provisions of s, 15-D, Dekkhan 
_Agriculturists’ Relief Act, which enables 


- an agriculturist to file a suit valuing his 


“claim even at Rs 5 only. AJI the cases 
‘above referred to have been summarized 
‘by Shingne, J. in Ganesh v. Rajaram (6). 
In that case the mortgsge was admitted, 
‘but it was alleged that the mortgage had 
‘been extinguished by adverse possession, 
‘and Shingne, J. held that it was permissi- 
ble to bring a suit for redemption of the 
‘mortgage under the provisions of the 
Dekkhan Agriculturists’ Relief Act, 
‘although in deciding it, the Court had to 
determine wether the plaintiff's share in 


‘the’ mortgaged property was lost by 


‘adverse possession or to determine the extent 
‘of his share. In coming to that conclusion, 
te distinguished the raito decidendi adopt- 


‘ed inthe previous cases, He observed (p. 


1130*) : 

© “Tp all’these cases, excepting the last one, there 
were ‘subsequent transfers of the mortgaged property 
—or rather of the equity of redemption. They 
were impediments in the way of redemption and 


` unless they. were got rid off, the way to redemption 


was not clear but was blocked.” 
‘.In the present case also, the sale-deed 


“executed by Devnak is an impediment in 


the way of redemption and unless that sale 
is got rid off, the way to redemplion is not 
clear, ‘but is, blocked. This view was taken 


. both: in Chandabhat v. Ganpati (2), and 
_ Krishnaji v. Sadanand (3). In Savant v. 
“Bharmappa (7), the learned Chief Justice 


eld that-an agriculturist mortgagor could 


“Kue for an account under s. 15-D, Dekkhan 
_Agriculturists’ Relief Act, although the suit 


might involve a preliminary inquiry whe- 


` ther the transaction in suit was a mortgage 


or a sale. In that case after the prcperty 
(6) 35 Bom. L R 1128; 148 Ind. Oss, 1145; A I R 


"1934 Fom. 32; 53 B75: 6R B 330 


‘(D 35 Bom. LR 804; 146 Ind, Cas. 165; Al R 


1933 Bom. 306; 6 R B 137. 
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was mortgaged, the equity of redemptior 
had not been extinguished, but the mort: 
gage was evidenced by a sale-deed anc 
the question was whether the transactior 
represented by that sale deed was really £ 
mortgage or an absolute sale. If the tran: 
gaction was held to be a mortgage, then there 
was no impediment in the way of its redemp 
tion, Thus the cases which the learned 
Ohief Justice ‘and Shingne, J. had to con: 
sider jn the two rulings reported in Ganesh 
v. Rajaram (6), and Savant v. Bharmappe 
(7), stand on a different footing. The presni 
case is more analogous to the other cases 
‘yeferred to by me where a suit fo) 
‘redemption under s. 15-D, Dakkham Agri- 
culturists’ Reliéf Act, was held to be nol 
maintainable. ‘I therefore agree with the 
view taken by the learned District Judge 
and dismiss the appeal with costs. ae 


Be Appeal dismissed. 


ALLAHABAD HIGH COURT 
Execution Second Appeals Nos. 414 
and 415 of 1938. - , ... 
September 20,1939. -` 


LLSOP, J. | 
Bibi JANNATUN-NISSA, BEGAM— 
PLAINTIFF —DaOoRBB-HOLDRBR — APPALLANT 
versus 
PARSHADI—JUDGMENT- DEBTOR— 
RESPONDENT 
Agra Tenancy Act (III of 1928), s3. 3 (14), 249— 


Second appeal, if lies from appellate order of Revenue 
Court in execution proceedings—Oivil Procedure Gode 


(Act V of 1908), a. 100. : 

The provieion of the Civil P O., by which ordere 
passed under s. 47 amountto decrees is not applicable 
to proceedings in the Revenue Courts under the Agri 
Ten, Act. No second appeal, therefore, lies against ar 
appellate order passed in execution proceedings bya 
Eevenue Court. é . 

Ex. 8. As. from the decision of the District 


Judge, Aligarh, dated December 16, 1937. 


Mr. Shabd Saran, for the Appellant. 
j Mr. Shiv Charan Lal, for the Respon 
ent. f > 


Judgment.—This is a second appea 
against an appèllate order passed in execu: 
tion proceedings by a Revenue Oourt 
There is a preliminary objection that nc 
appeal lies and I think thia must be 
upheld. Under s. 264, Agra Ten. Act 
the provisions of the Civil P. O. apply only 
if they are not inconsistent with anything 
inthe Act. Now the Act defines a decree 
in s. 3 (14) ås any order which so far as the 
Revenue Court is concerned, finally disposes 
of a suit,- It follows that the provision -ol 
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the Oivil P; O. by -which orders passéd 
„under s; 47 amount to decree is not appli- 
cable to proceedings in the Revenue Courts 
under the A Ten. Act. A special 
‘provision has ae made ‘in the Act under 
‘8; 248 for appeals from such orders, and it 
is to be noticed that these appeals are as 
against orders and not as against decrees. 
Now itis stated in s 249 that no appeal 
‘shall lie-from any order passed in appeal. 
‘The result is that no appeal lies in this 
‘ease and the memorandum of appeal is 
rejected with costs. This judgment also 
governs the connected Second Appeal 
No. 415 of 1938. Leave to appeal under 
the Letters Patent is refused. 


B. Appeals rejected. 


——— 


LAHORE HIGH COURT 
Firat Appeal No, 226 of 1938 
July 4, 1939 
Ram LALU, J. 

Met. HASSAN BI—APPELLANT 
veraus 


oe NEK ALAM—Rxsponpant 

t Guardians and Wards Act (VIII of 1890), 8. 7— 
Guardian, appointment of—Oonsiderations in— 
Question, tf can be settled by compromise between 
rival claimants—Appointment of guardian for 
minor's ty—Bnquiry regarding minor's 
‘Property should be made—Enquiry, nature of. 

<1 What the Court has to considerin appointing a 
guardian is the welfare of the minors on evidence 
produced before it and not to pass judgment in 
“accordance with the-terms of a compromise entered 
“into between the persons contesting for guardian- 
«ship. It is the duty of the Oourt to consider whe- 
ther or not the compromise is in the interests of 
tthe minors, 112 Ind, Oas. 451 (1), Mahadeo Prasad v, 
‘Biadeshri Prasad (2), 84 Ind. 613 8), referred 


to. 
“ In an application for the guardianship of proper- 
.ty of a minor, it must be shown that the minor hag 
some separate property as without that there is no 
.sfoundation for the application. It is true that an 
‘enquiry for the purposes of the Guurdians and Wards 
‘Act is not meant to be a lengthy and elaborate 
enquiry, but there must be some basis for findin 
. that there is some property at all. If the deceased 
father of the minor was governed by the Muham- 
-madan Law, then the widow is entitled to her share 
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this-case. | 
3 is | z i i 
Hasan Paes Alam Nek alam. 


= l | | 
` Iqbal Jan. Nok Bakht. Mukhtar Begam. 


. The paternal uncle of the three minor 
daughters of Mohammad Alam applied to 
be appointed guardian of their person and 
property and the application was opposed by 
their mother. In opposing this application 
the mother, Mst. Hassan Bi, filed a written 
statement on August 26, 1°3%, in which 
she stated: Muzhira har tarah se apni 
jaidad wa babalighan ka achhi tarah se 
intizam kar sakti hai aur karti rahi hat 
(L can and have been making adequate 
arrangements for the management of my 
property and of the minors), The implica- 
tion of this statement appears to be that the 
property in the possession of Hassan Bi 
belongs to herself and that the minors have 
no property to all, The statement of one of 
the minors, Mst. Iqbal Jan, was recorded on 
October 14, 1938, to the effect that she 
preferred to stay with Hassan Bi and not 
with her paternal uncle, No further evi- 
dence was recorded and the parties entered 
into a compromise and the statements of 
Hassan Bi and Nek Alam were recorded, 
In sacecrdance with the terms of this com- 
promise, the Oourt appointed Nek Alam, 
guardian of the property of the minors and 
Hassan Bi as the guardian of the person of 
the minors, ordering that Nek Alam, as 
guardian of the property, should pay Rs 30 
per mensem tothe guardian of the person 
of the minors for their maintenance and 
further that he should file a security bond 
for Ks, 1,000 with two sureties. An appeal 
from the order of the Guardian Oourt has 
been preferred by Mst. Hassan Bi through 
Mr, Snamir Ohand and is resisted by Sayad 
Mohsin Shah. 


The main ground of attack is that the 
real point at issue in the case was not 
brought out or considered by the Oourt 


{aand the balance would be the property of the 
_ -minors of which a guardian could be appointed. If 
“on the other hand this person was governed b 

-Jithe Customary Law, then his widow takesa widow's 
ovestate and during her lifetime the minors have no 
c right ia this property except for maintenance. No 


below and that the decision by way of com- 
promise was illegal and ulter vires, It seems 
to me that there is considerable force in 
this objection, What the Court had to con- 
sider was the welfare of the minors on evi- 


. guardian of the minors can, in such circumstances, 
_ take possession of such property in the lifetime of 
. the widow. [p. 810, col. 1] 

Mr. Shamatr Chand, for the Appellant. 
Sayad Mohsin Shah, for the Respondent. 


Judgment.—The following pedigree 
table will help in understanding the facts of 


dense produced before it and not to pass 


_ judgment in accordange with the terms of 
‘a compromise. 


It was the duty of the Opurt 
to. consider whether or not the compromise 
was in the interests of the minors and there 


‘ig nothing in the judgment of the Court 


below to indicate that this aspect, which is 


810 


after sl] the overriding consideration in 
such cases, was considered by the Court at 
all. It is clear law that the minor is entitled 
to the judgment of the Oourt on this 
crucial matter, In making an order in the 
terms of a compromise, the Court has vir- 
tually handed over its functions of judgment 
to the contesting parties. In Ma Ngwe Nyun 
v. Ma Thwe (1), it has been held that the 
selection of a guardian by arbitrators is 
illegal and that itis for the Court, and not 
the arbitrators, to be satisfied that it is for 
the welfare of a minor that a guardian 
should be appointed and if to be appoint- 
ed wko that person should be. The State 
is the guardian of all its minor subjects 
and the question of guardianship is not 
one of the private civil rights of any 
private person which he is by lsw allowed 
to submit to arbitration. See in thig con- 
‘nection Mahadeo Prasad v. Bindeshari 
Prasad (2) and Samid Chetty v, Adaikalam 
Chetty (3). Jf such a matter could not be 
settled by arbitrators appointed by the 
contesting applicants for guardianship, it 
could no more be settled by an agreement 
by such.persons. This appears to me to 
be a fatal objection to the procedure adopt- 
ed by the learned Guardian Judge and 
therefore to the order under appeal. , 
Further, it appears to me that there is 
nothing‘on the record, other than an _infer- 
ence from the statement of Hassan Bi made 
at the time of the compromise, to show that 
the minors have any property at all of 
which a guardian should be appointed, The 
property in tLis case belonged to the de- 
ceased father of the minors. If this person 
was governed by the customary law, then 
Hassan Bi takes a widow's estate, and 
during her lifetime, the minors have mo 
right in this property except for main- 
tenance. No guardian of the minors can, in 
such circumstances, take porsessinn of such 
property in the lifetime cf Hassan Bi. If, 
on the other hand, the deceased father 
Mohammad Alam was governed by the 
Muhammadan Law then the widow is 
entitled to ker share and tke balance wonld 
be the property of the mincrs of which a 
guardian could be appointed. No en quiry, 
however summary, on the qrestion whether 
the minors had any property and if so, what 
was made and Nek Alam has been appoints 
„ed guardian of the property without 
1) 6 R 563; 112 Ind, Oas., 451; A I R 19993 Rang. 


e 
(3) 30 A 137;5 A L J101; A W N 1908, 51. 
(3) «7 M 459; 84 Ind; Oas. 618; AI R1934 Mad. 
484; 4B M L J 179; (1924) MW N 22; UML T 
15. 
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specifying what itis. In Banamli Patra 
V. Arjun Sen (4), it was héld by a Division 
Bench that in an application for the guar- 
dianship of a minor governed by the Mitake 
shara Law, it must be shown that the minor 
has some separate property as without that 
there is no foundation for the application. 
It is true that an enquiry for the purposes 
ofthe Guardians and Wards Act is not 
meant to be a lengthy and elaborate enquiry 
but there must be seme basis for finding 
that there is some prcperty at all. As I 
have said, in this case either the minorg 
have no property or only a share in the 
property of Mobammad Alam and at least 
in a summary way it should have been 
determired what that property was. If on 
such summary enquiry the Guardian Oourt 
had found thatthe parties were governed 
by custom, then obviously there was no 
occasion for the appointment of a guardian 
of the property. If, on the other hand, they 
were governed by the personal law then 
the guardian could only be appointed with 
respect to the share of the minors in the 
property’ of Mohammad Alam.’ From the 
order it appears that by compromise Nek 
Alam has been appointed guardian of the 
property of the minors assuming it to be 
the whole of the property left by Mohams 
mad Alam. It appears to me, for the rea- 
sons stated above, that the Court has declin- 
ed to exercise its proper functions and omitte 
ed to consider these crucial poiats in the 
case, I accordingly set aside the order passed 
by the learned Guardian Judge, Rawalpindi, 
and direct him to take such evidence as the 
Parties wish to adduce and decide the 
application for guardianship in the light of 
the observations made above. The appeal 
is accordingly accepted but in view of the 
circumstances, I make no order as to the 
costs of this Court. The other costs will be 
cos:s in the care, Parties will appear before 
the Guardian Judge, Rawalpindi, on Jaly 31, 
1939. 
D. Appeal allowed. 


(4) 38 O W N 769: 140 Ind, Oas. 198; A IR 1933 
Oal. 730; 55 O L J358; Ind. Rul. (1932) Oal. 688, 
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CALCUTTA HIGH COURT 
- Execution Oase No. 74 of 1932 


May 29, 1939 
Suan. J. i 
Sreeman RAI KISSENJI—APPLIOANT 
versus 
SRI KISSEN MAOKAR—Opposita Party 
Calcutta High Oourt (Original Side) Rules, 


Ohap. XXXVLI, rv. 77—Sheriff's right to poundage, 
nature of—Attachment by him under precept issued 
under Civil Procedure Code (Act V of 1908, s 46— 
Claim under decree satisfied on compromise—Sheriff, 
if entitled to poundage. 

-The Sheriff has no Commcn Lawrightto reward 
for executing a writ. The Sheriff is not engaged 
by the litigant to realize the decree. There is no 

tivity between the Sheriff and the litigant. The 
atter applies tothe Oourt for the enforcement of 
its own decree and it is the Court that employs 
the Sheriff as one of its officers to enforce its 
orders, If the Sheriff isto be remunerated for such 
services, it is a matter between the Oourt and the 
Sheriff with which the litigant has no direct con- 
cern, If the Court or the Legislature consider that 
the Sheriff should receive remuneration, it is for 
those authorities to make provision by rule or 
statute for such remuneration, and in doing so they 
may undoubtedly levy fees on the litigant. Such 
rule or statute being a taxing rule or statute must 
be strictly construed so as to guard against any 
enlargement of its scope to the detriment of the sub- 
ject who, but for such rule or statute, would be 
under no liability to pay, 70 Ind. Cas, 48811), re 
ferred to. -[p. 812, col. 1.] 

There are two seta of circumetances under which 
the Sheriff can get poundage (a) where the Sheriff 
Jevies a sum in execution, and (b) where the claim 
in respect of which the Sheriff hastaken steps to 
levy a sum in execution is satisfied, compromised 
or settled. The alternative portion of the rule is 
not independent of the first portion ; the Sheriff is 
not entitled to poundage under the second portion 
of the rule unless he has taken steps under the 
first portion of the rule with a view to levying a 
sum in execution, An order issuing a precept is 
not an order directing execution and the attachment 
under a precept under s. 46, Oivil P, O., isnot an 
attachment in execution proceedings. The attach- 
ment under s. 46, Civil P. O. is merely a step 
taken to facilitate execution; it is not 8 step taken 
in the proceedings in execution. 8o where the 
Sheriff has attached certain property porsuant to a 
precept issued under s. 46, and the claim under the 
decree has been satisfied on compromise entered 
into after such attachment, the Sheriff is not en- 
titled to poundage. 90 Ind. Oas. 537 K2), applied, 
70 Ind, Oas. 488 (1), relied on. 


Mr, S. N. Banerjee (Jr), for the Appli- 
cant. 
Mr. H. D. Bose, for the Opposite Party. 


Order.—The only point for determina- 
tion in this application is whether. the 
Sheriff of Oalcutta who attached certain 
property pursuant to a precept issued to 
this Court by a Court at Benares in entitled 
to poundage, the claim under the decree 
having been satisfied on a compromise 
entered into after such attachment. One 
Rai Kisgenji brought a suit against the 
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petitioner in the Court of the Civil Judge 
at Benares and got a decree for over two 
lacs of rupees. Thereafter the decree-holder 
applied under s. 46, Civil P. O., to the 
Court at Benares for the issue of a precept 
to this Court for the attachment of certain 
property belonging to the petitioner at 
Oaleutta. The precept was issued and 
under orders of this Oourt, the Sheriff 
attached the properties some time in 
January 1938. As an attachment under a 
precept lapses afier the termination of two 
months’ the period of attachment was 
extended from time totime. In the mean- 
time the decree was transmitted to this 
Oourt for execution, but no application for 
execution was made in this Oourt, In 
December 1938, while the attachment was 
still subsisting, the decree-holder and the 
judgment-debtor entered into a compromise 
whereby inter alia the judgment-debtor 
agreed to pay the decree-holder the sum 
of Ra. 1,05,000 in full settlement of the 
decretal dues by March 1, 1939. The 
judgment debtor also agreed to pay to the 
decree-holder all cxsts incurred by the 
decree-holder from and after December 
19, 1933. The sum agreed upon as liquidate 
ing the decretal dues was paid within the 
stipulated time anda sum of Rs. 3,000 has 
been deposited in payment towards costs 
with the solicitor of the decree-holder. On 
March 20, 1939, the attachment ceaeed to 
exist as no further application was made 
to extend the period of the attachment. 
The Sheriff, however, refuses to release the 
property on the ground that his poundage 
has not been paid. The petitioner has 
therefore applied for an order for the release 
of the attachment upon payment of only 
the actual c:sis incurred by the Sheriff 
without poundage, 

The contention of the Sheriff is that as 
the compromise has been effected and the 
amount under the compromise has been 
realized as a result ofor at any rate under 
pressure of the attachment levied by him, 
he is entitled to a poundage under the rules 
of this Court. On behalf of the petitioner 
the contention broadly put is that as the 
attachment has not been effected in execu- 
tion proceedings, it cannot be said that the 
amount has been realized as a result of any 
action by the Sheriff in execution and that 
therefore the Sheriff is not entitled to 
poundage. Learned Counsel on behalf of 
the petitioner states that his client is 
perfectly willing to pay the Sheriff his 
poundage if it is held that the Sheriff is 
entitled to the same and that he is not 
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going. to contend that the Sheriff should 
realizé his poundage from” ‘anybody else 
or by any other proceedings or that the 
amount of poundage claimed is incorrect. 
The only question for decision therefore is 
whether-in the circumstances related above 
the Sheriff is at law entitled to poundage. 
The nature of the right of the Sheriff to 
poundage has been elaborately discussed 
in A. D. Pickford v. Janoki Nath Roy (1). 
The Sheriff has no common law right to 
Teward for executing a writ. The Sheriff 
is not engaged by the litigant to realize 
the decree. There is no privity between 
the Sheriff and the litigant. The latter 
applies to the Court for the enforcement 
of its own decree and it is the Oourt that 
employs the Sheriff as one of its officers 
fo enforce its orders, If the Sheriff is to 
be remunerated for such services, it is a 
Matter between the Court and the Sheriff 
with which the litigant has no direct concern. 
If the Oourt or the Legislature consider that 
the Sheriff should receive remuneration, it is 
for those authorities to make provision by 
rule or sta‘ute for such remuneration, and 
in doing so, they may undoubtedly levy 
fees on the litigant. Such rule or statute 
being ataxing rule or statute, must be 
sptrictly construed so as to guard against 
pny, enlargement of its scope to the 
detriment of the subject who but for such 
fale or statute would be under no liability 
fo pay. So far as this Court is concerned, 
poundage is a charge authorized by Items 
Nos. 22 and 23 of r.77 of Chap XXXVI, 
of the rules of this Court. We are cone 
corned in this case with Item No. 22 which 
‘is as follows: 

. “The feés allowed to the Sheriff and his officerg 
shall be as follows: Poundgage on sums levied by 
-+he Sheriff in execution or in the event of the 
claim being aatisfied, compromised or settled, upon 
-the amount -of such satisfaction, composition or 


‘settlement for the firat Rs 1,000 at 5 per cent and 
“for the next at 2} per cent.” 


It will be noticed that there are two 
“paris to the rule, one part deals with the 
- case where a sum is levied by the Sheriff in 
execution of a decree and the other with 
*the case where the parties settle the claim, 
“The Sheriff is said tolevy a sum when he 
“realizes it by converting the property seized 
“by him into money or when he receives the 
sum from the judgment-debt r who wishes 
t to-avoid or lift the attachment. We are not 
“concerned with the fi:st part of the rule as 
“mo sum has been levied by the Sheriff, We 
t are concerned with the alternative portion 


te (1) 36.0 WN 678; 70 Ind, Oas. 488; A IR 1921 
ce ae a ori 
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of the rule, viz, when the claim has been 
settled. This” portion of the rule has been 
explained, if I may sav so with respect, 
very clearly by Rankin, J. inthe case men- 
tioned above, In explaining the words “the 
claim” he says that they do not mean “any 
and every claim which one party may have 
against the other but the particular claim 
which was the subject-matter of execution., 
In other words, the claim must be one in 
respect of which the Sheriff took steps in 
execution under the first part of the rule. 
To this view he held that where sabsequent 
toan attachment before jadgment the par- 
ties compromised the claim, the Sheriff was 
not entitled to poundage inasmuch as the 
attachment before judgment was not an 
attachment for the purpose of levying a sum 
in execution but an attachment made 
merely forthe purpose of preserving the 
property in medio pending the decision of 
the suit and inasmuch as the claim settled’ 
was not one in respect of which execution- 
had been levied. 

Thus there are two sets of circumst- 
ances under which the Sheriff. can get 
poundage (a) where the Sheriff levies a 
sum in execution, and (b) where the claim 
in respect of which the Sheriff has taken 
steps to levy a sum in execution is satisfied, 
compromised or settled. It is clear that 
the alternative portion of the rule is not- 
independent of the first portion: the 
Sheriff is not entitled to poundage under 
the second portion of the rule unless he 
has taken steps under the first portion of 
the rule with a view tə levyinga sum 
in execution, Now in this case what has 
been done by the Sheriff? Has he taken 
any steps to levy a sum in execution ? In 
my opinion he has not, The attachment is 
oneunder s. 46, Civil P. 0, Under that 
section upon . application by the decrees. 
holder in proper circumstances, the Oourt, 
‘which passed the decree, will issue a 
precept to another Court to attach certain. 
Property belonging to the judgment-debtor 
pending orders for execution of the decree. 
The attachment is made not for the pur- 
pose of converting the property attached 
into money for the realization of the 
decree but forthe purpose of keeping the 
property ofthe judgment-debtor in medio 
until the decree can be executed. It is 
similar to an attachment before judgment 
in this sense. It is not an attachment 
in execution but an attachment before 
execution. 

‘After there is an attachment pursuant 
to'a precept under s.46, Oivil P.O. fur- 
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ther steps have to be ‘taken before the 
decree can be executed. First there must 
. be an application under s.39 of the Oode 
to the Court which passed the decree for 
transmigsion of the decree to the Oout 
which is to execute the decree. Then there 
must be an application fcr execution of 
the decree to the Court to which the decree 
has been transferred and the application 
mustbe in tabular form as providedin 
O. XXI, r. 11, Civil P. O. when the executing 
Uourt is not the High Oourt. If the Court 
to which the decree has been transferred is 
the High Oourt, then the application for 
execution must be in Form I of the rales 
of this Court and must contain in addition 
to the particulars mentioned in O. XXI, 
Tt 1l, certain other particulars (vide 
Ohap. XVII, r. 10 of the Original Side 
Rules). It is thus clear that after an 
attachment under a precept there must 
bean application for execution in the 
proper form and itis only upon such ap- 
plication that execution can issue. The 
order issuing a precept is, therefore, not an 
order dirccting execution and the attach- 
ment undur a precept is not an attachment 
in executicn proceedings. In Kasiswar 
Dev. Aswint Kumar Pal (2) it was held 
that an application for an attachment under 
s, 46, Civil P.O. cannot be regarded as 
an application for execution. This was 
a case regarding rateable’ distribution 
but the principle underlying this yiew 
applies. 
- nthe present case, although the decree 
-has been transferred to this Court, there has 
-as yet been no application for execution. 
Learned Counsel forthe Sheriff draws my 
attention to the fact that s. 46, Civil P. U. 
is to be found in a portion of the Ovde 
entitled “Execution” and he argues that 
the attachment is really an attachment in 
‘execution. In my opinion tbe fact that the 
-attachment has been made in accordance 
with the provisions of a section appearing in 
~ & portion of the Code entitled: “Execution,” 
‘does not make the attachment an attach- 
-ment in execution. This portion of the Code 
= deals with matters leading up to execution 
< Bs well as with matters regarding execution 
-itself, The attachment under s. 46, Civil 
-P.O is merely a step taken to facilitate 
„execution ; it is not a step takenin the 
- proceedings in execution. As stated before, 
“the Sherifi's. right to poundage is a right 
_granted by the provisions of r.77 of 
Ubap: XXXVI, of the Rules of the Original 
Bide of this Court; in my view, that rule 
(2) AI B 1926 Oal, 249; 90 Ind, Cas, 527° 
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comes into operation only when the Sheriff 
has taken steps to levy sums in execution 
of a decree. 1 have held that n> such steps 
have been taken in the present case. 
The’ Sheriff is, therefore, not entitled to any 
poundage. ‘I'be result is that the application 
must be allowed with costs. 

D, Application allowed. 





_ BOMBAY HIGH COURT 
Civil Revision Application No. 471 of 193/ 
December 7, 1933 
Wassoopkw, J. 
AJAM IBRAM MODAN-— PLAINTIRE— 
APPLIOANT 
versus 7 
BAI HAVA BIBI AND ANGTHRR—-DHFENDANTS 


Nos. 1 AND 3— OPPONENT3 

Bombay Civil Courts Act (XIV of 1869), 8. 23 (5) 
—Powers of transfer under—Jurisdistion—Objec- 
tion to—Waiver—Oiri Procedure Oode (Act V of 
1908), O. XX, r. 13, 8 115—Order reversing prelt- 
minary decree on ground of want of jurisdiciion— 
Setting aside of—Proper form of remedy. 

The powers of transfer conferred by s. 23 (5), 
Bom. Civil Oourts Act, on the Oourt are controlled 
by the provisions ofs 24, Oivil P. O, and are 
necessarily limited to administrative orders allocat- 
ing business. Hence, the order of transfer purport- 
ing to have been made under ol. (5) of s, 24, Bom, 
Civil Courts Act, after another Subordinate Judge 
has taken cognizance of the suit, is incompetent, 
158 Ind. Oas. 382 (1), relied on. [p. 814, col. 2] 

Where jurisdiction over the subject-matter exists 
requiring only to be invoked inthe right way, the 
party, who has invoked or allowed the Oourt to 
exercise it in a wrong way, cannot afterwards turn 
round and challenge the legality of the proceed- 
ings. [p. 815, ool. 2.] z 

Where therefore, the defect in the jurisdiction of 
the Oourt arises due to the irregularity in the comi- 
mencement of the proceedinge before the transferee 
Court andthe parties lead evidence concurring in 
the Oourt’s assumption of jurisdiction under a 
wrong order of transfer, the concurrence of the 
parties amounts to consent and their conduct is-tanta- 
mount to 8 waiver of objection to jurisdiction. 
They cannot, therefore, subsequently object, to juris- 
diction. Ledgard v. Bull (3), relied on, 158 Ind. Oas. 
382 (1), distinguished, ae 

-[Oase-law referred to.] 

he more appropriate form of remedy to set aside 
an order reversing a, preliminary decree on the 
ground that it was passed without. jurisdiction, is 
by a civil revision application. 156 Ind, Oas 662 
(2), relied on, ` ed 


0. R. Ap. from an order of the District 
Judge, Surat, in Appeal No. 49 of 1936. 


Mr. M. R. Vidyarthi, for the Applicant, | 
Mr. I. 1. Chundrigar, for Opponents 
Nos, 1 and 2. Be we) “A ` 


Judgment.—Thiis is an ‘appeal from the 
order of the District Judge of Surat rovers 
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ing the preliminary decree passed by the 
Extra Joint Second Class Subordinate 
Judge of Surat in a suit for administration 
and accounts on the ground that the decree 
was passed without jurisdiction. The ap- 
pellant is the plaintiff in whose favour the 
decree was passed inthe trial Court. The 
suit was originally instituted in the Court 
of the First Olass Subordinate Judge of 
Surat, There was a Joint First Olass Sub- 
ordinate Judge attached to that Court, and 
the suit upon its registration was trans- 
ferred to his Oourt on February 3, 1930. 
The Joint First Olass Subordinate Judge 
framed issues on August Jl, 1932, and 
ordered a commission to issue for the 
examina'ion of certain witnesses on March 
9, 1933. At that stage the First Class 
Subordinate Judge withdrew the suit, and 
transferred it to the Court of the Extra 
Joint Second Class Subordinate Judge, who 
ultimately decided it three years thereafter 
‘on July 8, 1933, after considering the 
voluminous evidence recorded in the case. 
In first appeal from that decision, the 
learned District Judge relying upon Shan- 
karji Samalji Dhobi v. Vrajlal Bapalal 
Patil (1), thought that the order of transfer 
made by the First Olass Subordinate Judge 
was without jurisdiction, as the Oourt 
from which the suit was withdrawn had 
‘already taken ccgnizance of the case. 
Accordingly, he held that the decree passed 
by the Extra Joint Second Olass Subordi- 
nate Judge was a nullity, and quashed it, 
-and ordered a re-trial by the Joint First 
Olass Subcrdinate Judge from the stage at 
which it was sent to the Second Class Sub- 
Judge's Court. The plaintiff filed a second 
appeal against that order, and, under ine 
-structions of the office, that appeal was 
described as an appeal from order. As an 
extra precaution the plaintiff also filed a 
civil revisional application which is No. 471 
of 1937. Therefore, the question as to the 
form, which the application to set aside 
the order of the District Judge should take, 
becomes academic, although, in my opinion, 
in view-of the decision in Motibhai Jesingh- 
bhai Patil v. Ranchhodbhai -Shambhu- 
bhai Patil (2), the more appropriate 
remedy will be by a civil revisional applica- 
tion, 1 have, therefore, treated the appeal as 
a civil revisional application. The transfer of 
the suit was made apparently ia accordance 
with the practice prevailing in the mofusil 


(1) 87 Bom. LR 255; 158 Ind. Oas, 382; 59 B 466; 
AI-R 1935 Bom. 286; 8 R B 133, 
. ~ @) 37 Bom, L R 341; 156 Ind, Oas. 662; A IR 1935 
“Bom. 222; 8 R B17; 59 B 430, 
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in the matter of alloating business tc 
particular Judges attached to the Subordi: 


nate Judge's Courts, That practice which 
has been referred to in Shankarjt Samalji 


_Dhobi v. Vrajlal Bapalal Patil (1), seems 
"still to continue. 


It is presumably based 
upon the provisions of s. 23, Bom., Oivil 
Oourts Act of 1869. Clause (5) of that section 
provides tbat : < 

“A Bubordinate Judge .... appointed or deputed 
to assistin the Court of another Subordinate Judge 
shall dispose of such civil busines within the limite 
of his pecuniary jurisdiction as may, subject to the 
control of the District Judge, be referred to him by 
the Judge of such Court.” 


Undoubtedly, the Judge of the Court in 
question was a First Olass Subordinate 
Judge, and the jurisdiction was clearly as- 
sumed under the supposed powers of trans- 
fer conferred on him by ol. (5) of s. 23. If, 
as has been held in Shankarji Samaljt 
Dhobiv. Vrajlal Bapalal Patil (1), those 
Powers are controlled by the provisions of 
s. 24, Civil P. C., and are necessarily limit- 
ed to administrative orders - allocating 
business, then, undoubtedly, the order of 
transfer purporting to have been made 
under cl. (5) of e. 23, Bombay Civil Courts 
Act, after another Subordinate Judge had 
taken cognizance of the suit, was income 
petent. On the other hand, if the phrase 
“shall dispose of such civil business as 
may be referred to him” confers a wider 
jurisdication, then the District Judge's order 
under appeal is clearly wrong. I shall, how- 
ever, assume that Shankar Samalji Dhobi v. 
Vrajlal Bapalal Patil (1), is correctly de- 
cided. The question then is, whether in the 
circumstances of this case the principle tof 
waiver of objection to jurisdiction can be 
invoked. Fundamentally speaking, a judg- 
ment of a Court without jurisdiction, would 
be a nullity. Halsbury (see Halsbury’s 
Laws of England, Edn. 2, Vol. VIII, 
pp. 531-532, paras. 1176 and 1178) explains 
what jurisdiction of Oourts means, and 
states the general rule that consent cannot 
give jurisdiction and that the plea of want 
of jurisdiction cannot usually be waived. 
He says: : j 

“By jurisdiction is meant the authority which a 
Court has to decide matters that are litigated before it 


or to take cognizance of matters presented in a formal 
way for its decision.” 


In Shankarji Samalji Dhobi v. Vrajlal 
Bapalal Patil (l); the suit which was 
wrongly transferred had not been decided 
finally and the question as to waiver of 
objection did not arise and was not con- 
sidered. But Oourts have drawna dise. 
tinction between want of jurisdiction as 
described by Halsbury and irregularity in 
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the assumpticn and exercise of jurisdiction. 
The casein Ledgard v. Bull (3) decided 
by the Privy Council, is a leading case on 
the subject. That was a suit for damages 
and injunction for infringement of a patent. 
Under the Indian Patents and Designs Act 
such a suit could only be brvaght in a Dis- 
trict Court, but it was brought in the Court 
of a Subordinate Judge who had no juris 
diction to entertain it. The suit was even- 
tually transferred from the Subordinate 
Judge's Court to the District Judge's Oourt 
and there heard and decided. lt was cone 
tended on behalf of the defendant that an 
order for transfer of asuit from one Court 
to another under s. 24, Civil P. O., could not 
be made unless the suit had been brought 
in a Court having jurisdiction. Their 
Lordships observed that, although juris- 
diction cannot be conferred by consent 
where there is an entire absence of jurisdic- 
tion, in a case where the Court is competent 
to entertain the suit, if it were competently 
brought, the defendant may be barred by 
his own conduct from objecting to the irre- 
galarities in the institution of the suit, unless 
the Judge has no inherent jurisdiction over 
the subject-matter of the suit. This is what 
they say (p. 145*) : 

“,.. there are numerous authorities which estab- 
lish that when, in a cause which the Judge is com- 
petent to try, the parties without objection join 
issue, and go to trial upon the merits, the defendant 
cannot subsequently dispute his jurisdiction apon the 
grounds that there were irregularties in the initial 
procedure, which if objected toat the time, would 
have led to the dismissal of the suit,” 

Ultimately on the question as to whe- 
ther a proper inference of waiver could be 
drawn, they held that the defendant had 
not waived the objection and that therefore 
the decree of the Vistrict Judge could not 
Stand, That principle was affirmed in 
Meenakshi Naidoo v Subramanya Sastri (4). 
Mookerjee, J. in Gurdeo Singh v. Chandrt- 
kha Singh (5), drew a distinction between 
total incompetency and mere irregularity 
in the exercise and assumption of juris- 
diction. There are cther cases such as 
Kx parte Prett (6), and Ex parte May (7), 
which reiterate the same principle that where 
jurisdiction over the subject-matter exists 
Tequiring only to be invoked in the right 
way, the party, who has invoked or allowed 


(3) 13 I A 134; 9 A 191; 4 Bar, 741 (PO), 

(4) 14 I A 160; 11 M 26; 5 Bar. 54 (PO), 

(5) 3g O 193; 1 Ind, Oas. 913; 50 LJ 6il. 

(6) (1884) 13 Q B D 344; 53LJ Ob, 6L 50L T 
204 1 Morrell 37, 

7) (1884) 12 Q B D 497; 53 LJQB51;50L T 
744; 33 W R 839; 1 Morrell 60, i f 
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the Oourt to exercise it in a wrong way, 
cannot afterwards turn round and chal- 
lenge the legality of the proceedings. 
Those cases are cases where the parties 
had themselves invoked the jurisdiction in 
an improper way. But it seems to me that 
the principle would be common to caseg 
where in the preliminary stage in invoking 
jurisdiction tbe Court itself has proceeded 
in a wrong way without the invitation of the 
parties and where the | .tter have neglected 
to question the irregularity; or, in other 
words, the defect in jurisdiction ariseg 
merely by reason of the irregularity in the 
commencement of the proceedings before 
the transferee Oourt: see Kishen Lal v. Jat 
Lal (8). 

Here it cannot be doubted that the Firat 
Olass Subordinate Judge, in whose Court 
this suit was originally instituted, was per- 
fectly competent to entertain and try the 
suit. It cannot also be denied that the 
Extra Joint Second Olass Subordinate 
Judge had the necessary jurisdiction over 
the subject-matter of the snit. Oonsequente 
ly, the principle recognized by the Privy 
Oouncil in Ledgard v. Bull (3) would apply 
if a proper inference cf waiver can be drawn 
from the circumstances. It seems to me 
clear upcn the facts of this case that both 
the parties led evidence concurring in the 
Court's assumption of jurisdiction under a 
wrong order of transfer. A large body of 
evidence was led, as I have said, directly 
before the Court and considerable expense 
has been incurred in examining witnesses 
on commission. The fruit of that effort and 
expense would be completely lost if the 
concurrence, which amounts to consent, is 
not given its legitimate effect in mitigating 
the consequences of the erroneous order, 
It seems to me that the conduct of the res- 
pendenis is tantamount to a waiver of 
objection of jurisdiction and that Shankarjt 
Samaljt Dhobi v. Vrajlal Bapalal Patil (1) 
which was relied upon for setting aside 
the decree by the District Judge is clearly 
distinguishable. Accordingly, I set aside 
the order of the District Judge, and remand 
this case to his Court for disposal according 
to law on the evidence: recorded in the suit 
before the Extra Joint Second Class Sub- 
ordinate Judge. Consequently, I make the 
Rule absolute with costs in the civil 
revisional application, and the appeal from 
order which shall be treated as part of the 


form er application. 
D. Rule made absolute. 


(8) LE 168; 68 Ind, Ons, $53; ATR 1019 Lah, 3j 
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BAT HAVA BIBI (BOM) 


816 


PATNA HIGH COURT AM 
Appeal from Spee ee No. 994 cf ` 
4, ` 1 


December 5, 1939 
Fazu ALI AND MARRDITE, JJ. 
RAJA SINGH AND OTAERS— DERANDANTS— 
APPBLLANTS 
versus 
OHAICHOO SINGH—Puaintire 
— RESPONDENT 

` Fraud—Inference of from cireumatances—Oriterion 
-—Second appeal—Inference drawn from circum- 
stances—Finding involves legal question—Deed— 
‘Execution of, by illiterate person u misrepre- 
sentation of sts nature—Votd or vsotdable—Limita- 
tion—Document void ab initio—Suit to set it aside 
—No question of lymitation arises, f 
"` Where fraud is to be inferred from the ciroum- 
stances, -and is-not directly proved, those circum- 
stances- must be such as to exclude any other res- 
sonable ibility except that of fraud. In other 
words, the oriterion is similar to that which is 
applicable to circumstantial evidence in criminal 
cases. [p. 818, col. 1.) f 
^ Though a Court of second appeal is not competent 
to question the soundness of a finding of fact by 
the Uourt below, and the decision of the lower 
Court as to the effect of the evidence must stand 
final as to the fact, yet the soundness of the con- 
plusions derived from the findings of fact may in- 
wolve a matter of law and may, therefore, be 
questioned by a Court of second appeal. Ram Gopal 
x, Shamskhaton (1), followed. {tbed.] 
‘Where there is no” direct evidence of alleged 
fraud and only an ioference is drawn from circum- 
‘stantial evidence, then the finding involves the 
legal’ question as to whether the circumstances are 
such that the necessary inference can legally be 
denved, [ibid] 


biter.—Whé6re an old and illiterate person has” 


executed 4 document upon a representation that it 
was lease, while infact it was gift deed, there was 
a misrepresentation as to the nature of the doou- 
‘ment and not merely os to its contents and there was 
no real execution and the document is void -ab 
inittò and not merely Bang Na Foster v. Mackin- 
‘non (4), Howatson v. Webb 5) and 80 Ind. Oas. 67 
(6), referred to. [p. 819, col 1] | i ` 

* Obiter.— Where a document is ` wholly void, ab 
‘initio, it is not necessary to get it cancelled or set 
aside and therefore question of limitation for a suit 
‘does not arise. [ibid] | ` i 
decision of the Subordinate 


nA. froma 
Judge at Patna, dated September 20, 
1938, . : 


< Dr, D. N. Mitter and Messrs. B. N. Mitter 
and Ajit Kumar Mitra, for the Appellants. 
- -Mesers. S. M. Mullick and K. N, Lal, for 
4hò: Respondent. ae ee 


< “Meredith, J.—This is an. appeal by the 
defendants from a decision of Babu Anjani 
Kumar Sahay, Subcrdinate Judge at Patna, 
dated September 20, 1938, setting aside a 
decision of Babu Bhagwan. Prasad, Munsif 
at Patna, dated August 31, 1937. h 
“2 The.. suit was, originally iastituted: by one 
JTitai Singh, a8 a pauper, for, recovery of 
4 
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-possession _ of certain properties, 
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and for 
mesne profits, on a declaration that a deed 
of git, said to have been executed by him 
on June 18, 1931 in respect thereof, was. 


fraudulent and null and void. The suit 


was instituted on August 3, 1935, Titai 
Singh died on September 2, 1936, and an 
agnate of his, the present respondent, 
Chaichoo Singh, was substituted as plain- 
tiff in his place on October 12, 1936, The 
substituted plaintiff paid full court-fees 
ou the subject-matter of the suit. -The 
suit was not heard, or evidencs recorded, 
until 1937. Hence Titai Singh could not 
be examined asa witness. 

The alleged facts upon which the action 
was brought, were that some ten years 
before the suit Titai Singh employed the 
defendant No. 1 to look after his 
cultivation and his affairs generally, as 
he had become too old to manage them 
himself. After some time the defendant 
No. 1 asked Titaito grant him a lease 
of his raiyatt lands in order that he might 
have an incentiye to look after Titai's 
affairs with greater zeal and care. Titai 
agreed, and in October, 1928, purchased 
a stamp paper.for the purpose and put his 
thumb mark thereon. In June, 1931, thé 
defendant No. 1 asked Titai to get -the 
lease’ registered, whereupon, Titai came to 
Patna, whore the defendant; No. 1 frau 
dulently induced Titai to execute a deed 
of’ gift in his favour under the impression 
that he was’ executing a lease. . Shortly 
afterwards; the defendant No. 1 left Titai 
upcared for, and went away with all the 
papers, The defendants Ncs. 2 and 3 there- 
upon, finding Titai helpless, dispossessed 
him from the suit land, representing thems 
selves tobe purchasers from the defendant 
No, 1 as a donee of Titai, Titai thereupon 
got inquiries made and learnt of the fraud 
that had been practised upcn him. Hence 
‘the plaintiff's suit for a declaration that 
the deed of gift was void and that ‘the 
defendants had acquired no title to the 
lands. ; a , ae 

The defence was that there was no fraud 
in - execution ofthe deed of gift, that it 
was validly executed and was acted upon 
that the defendant No.1 having acquired 
a good title thereunder made a ‘bona fide 
sale of 44-bighas ‘of the land: and the 
house tothe defendant No. 2 for a sum 
of Rs. 1,400 and. 1 bighaodd ‘to the de 
fendant No. 3 for a sum of Rs,-200 by 
registered sale deeds. ‘The defendant No. 4 
subsequently sold’ a” portion of" the land 
purchased by him by-:-a registered~sale 
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deed to the defendant No. 5. It was alleged 
that Ohaichoo Singh andsome others had 
wanted to purchase the properties them- 
selves, and so had induced Titai Singh, 
who did not like the idea that the defendant 
No-1 should’ sell away the properties 
in his lifetime, to file this false suit. 

The leařned Munsif found that there 
was no satisfactory evidence to substantiate 
the case of fraud. Fraud could only be 
established hy cogent and convincing evid- 
ence, but no such evidence was produced. 
On thecontrary, the scribe was examined, 
and stated that he had read over and 
explained the deed of gift to Titai Singh, 
who had instructed him to write it out. An 
attesting witness and one Ramdeo Singh, 
who purported to have signed the deed 
of gift for Titai, who was illiterate, gave 
evidence to the same effect. In this 
view he dismissed the suit with costs. 

The learned Subordinate Judge conceded 
that there was no direct evidence of fraud 
but was of opinion that fraud could be 
inferred from the circumstances on the 
record. He enumerated these circumstances 
as follows : | 

(1) that Titai Singh was old and ili- 
terate ; (2) that the stamp-vendor was not 
examined ; (3) thatthe deed contained a 
false recital that the defendant No. 1 was 
‘Titai’s grandson whereas there was actual- 
‘ly no evidence at all of any relationship; 
(4) that Titai was falsely described as being 
a resident of Obiraura, defendant No. 1's 
Village, whereas actually he was a resident 
of village Hulaschak, (5) that the defendant 
No. Is name was not mutated in the 
landlords sarishta; and (6) that-the attesting 
Witnesses were allof Ohiraura and none 
of Hulasch:k. In this view he held that 
the plaintiff was entitled to a decree for 
possession and mesne profits, and hence 
allowed the appeal and decreed the suit 
with costs. 

- The points taken in appeal are : 

First, that there was no evidence in the 
Case on which a finding of ‘fraudulent 
misrepresentarion could legally be based. 
Secondly, that,even if executed upon a 
fraudulent mispresentation as to the con- 
tents, the deed is not void ab initio but 
merely voidable, anda suit to setit aside 
must be brought within three years of the 
date of knowledge ; it being found that the 
present plaintifknew from the time of its 
execution that ib was a deed of gift, a 
guit to set: it aside was barred by limita- 
tion at the time, the present suit was 
instituted. Thirdly, that there has been no 
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proper trial of the question of the bona. 
fides of the purchase of the other defendants. 


from the defendant No. 1. 


Tam of opinion that the appeal must. 


succeed upon the first point. I have 
enumerated the materials from which the 
lower Appellate Courtinfers fraud, It is 
necessary to specify clearly what this ine 
ference involves. In this case the fraud 
alleged is a misrepresentation to Titai 
that he was executing a lease whereas, in 
fact the document . he was executing was, 
adeed of gift. The fraud, if any, therefore 
cons:sted in adirect misrepresentation of 
fact. Of this there was no direct evidence, 
noone came forward to prove any mise 
representation, and Titai himself was dead. 
The only direct evidence in the case was 
the evidence of the scribe and the atteste 
ing witness that the document was read 
over toTitai and that he executed it 
knowing it to be a deed of gift. A find- 
ing of fraud could, therefore, be based only 
upon ao examination of the circumstances; 
and itis obvious that upon none of the 
circumstances specified could any direct 
inference of mis-representation be based. 
The finding of misrepresentation, if arrived 
at all, could only befrom a considera- 
tion of the circumstsnces as a 
whole, Some of these circumstance; 
were largely explained away; for example, 
the recital that the defendant No. 1 was 
Titai's grandson, might have referred only to 
village or courtesy relationship, and as 
regards the question of residence, Titai 
in the document was actually described 
as a resident of Hulaschak, but it was 
mentioned that at that time he was resid- 
ing in Ohiraura, and it was not disproved 
that Titai had goneto reside in Obiraura 
as alleged, though that might have been 
upon the execution of the deed of gift and 
not prior to it. That circumstance would 
largely remove the justification for sus- 
picion in the fact thatthe attesting wite 
nesses were of Chiraura, not Hulaschak. 
Again, the fact that Titai was old and 
illiterate, would justify the inference that 
he could be defrauded, but not that he was 
in fact defrauded, Asfor the fact that 
defendant No, 1's name was not mutated in 
the landlord's office, that was largely offs, 
set by the, fact that canal parchas and 
chaukidari receipts were filed in his name, 
These, however, are ‘circumstances which, 
are, strictly speaking, irrelevant in- second 
appeal; and the only question is whether 
upon the learned Subordinate Judge's: 
valuation of these circumstances, fraud 
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was an inference which could legally be 
made. Now, it ia well-settled that where 
fraud is to be inferred from the circum- 
stances, andis not directly proved, those 
circumstances must be such asto exclude 
any other reasonable possibility. In other 
words, the criterion is similar to that which 
is applicable to circumstantial evidence 
in criminal cases. 

The learned Subordinate Judge has not 
applied this criterion to the circumstantial 
evidence. He has not proceeded on any 
finding of fact that the circumstances 
enumerated by him exclude every reason- 
able possibility other than that Titai was 
induced toexecute the dccument upon a 
fraudulent misrepresentation with regard 
to its nature (and indeed he could 
hardly have done so); but he has proceed- 
ed rather upon a wrong legal view of the 
nature of the circumstantial evidence from 
which fraud can be inferred. - 

In these circumstances, the finding i 
based upon a legal error and can be 
interfered with in second appeal, the case 
being cf the nature of Ram Gopat v. Shams- 
khaton (|) where iheir Lordships of the 
Privy Council laid down that though a 
Oourt of second appeal is not competent 
to question the soundresa of a finding of 
fact by the Court below, and the decision 
of the lower Court asto the effect of the 
evidence must stand final asto the fact, 
yet the soundness of the conclusions derived 
from the findings of fact may involve a 
matter of law and may, therefore, bė 
de cea by a Court of second appeal. 

he legal error of the lower Appellate 
Oourt in the present case is with regard to 
the criterion applicable where fraud is 
attempted io be proved not by direct but 
by circumstantial evidence. This criterion 
as I have said, is that the circumstances 
must exclude every reasonable possibility 
except that of fraud. Where there is 
direct evidence, the matter is otherwise 
that the finding of fraud may be a pure 
finding of fact, as has been laid down in 
Satgur Prasad v, Har Narain Das (2), 
But where there is no direct evidence and 
only an inference, then the firding involves 
the legal question asto whether the cir- 
cumstances are such that the necessary 
inference can legally be derived, 


ou O 93; 19 IA 228; 17 Ind. Jur, 38; 6 Sar, 247 


(2) A I R 1932 PO 89; 136 Ind. Oas. 108: 9 O 
W N 196; Ind, Rul. (1938) P O 60; 38 O WIN 461: 
63M LJ 451; (1932) AL J 297; 0939M W N 
503; 55 OLS 255; $5 LW 667; 34 Bom, L R 771; 
G9 IA 147; 7 Luck. 64 (P O), 
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In the present case, I am of opinion that 
it cannot be. There is no evidence in the’ 
case upon which a finding of fraud could 
legally be based. 3 
As the appeal must ‘succeed upon the 
first ground, the other questions argued do 
not really need determination. I may state, 
however,that upon these points I would 
not be prepared to accept the contentions 
of the learned Advocate for the appellants. 
If Titai executed the document under the 
impression that it was a lease, when in 
fact it wasa deed of gift, then I think 
there was no real execution since Titai’s 
mind would have been directed to one 
thing whereas what he put his hard to was 
something of an altogether different charac- 
The executant’s mind was not with 
his hand. If there was no real execution, 
the document was wholly void and not 
merely voidable. That is what was laid 
down. in Sarat Chandra Gupta v. Kanai 
Lal Chakrabarti (8) the ruling relied 
upon by the learned Subordinate Judge. 
This ruling appears to me strictly appli» 
cable tothe case. Therein it was held 
that where the plaintiff hed prayed for a 
declaration thatadeed ol gift was void 
and inoperative since the donor signed 
it believing, owing to a fraudulent mis- 
representation, that it was only a power of 
‘attorney, the three years’ limitation provid. 
ed by Arts. 95 and 91 of the’ Lim.: Act 
had no application, since the principle 
laid down in Fosterv. Mackinnon (4) that 
the alleged deed was no deed, was appli: 
cable, and the deed being void ab initio, 
did not require tobe set aside or can- 
celled. Richardson, J. in that case observed 
that the Courts draw a distinction between 
void and voidable instruments, and held 
that Art, 91 did not apply to instruments 
which were void abinitio soas not tc 
require setting aside, as would be the 
case when the plaintiff raises and estab- 
lishes the plea known to English lawyer 
as non est factum. 7 
The learned Advocate for the appellante 
argued on the basis of Howatson v. Webt 
(5) that Foster v. Mackinnon (4) was nc 
longer good law. But, in fact, what the 
later rulings really lay down is that à 
misrepresentation as to the contents of a 
document will make it voidable, and only 
a Misrepresentation as to its characte: 
will make its execution absolutely void 


a) 26 OW N 479; 70 Ind. Oas. 595; AI R1921 Oe 
C4) (1869) 40 P 704; 38 LJ O P 310; 20 L T 887; 

17W R 1105, . z ; : 
(5) (1807) L Ob. D 537; 76LJ Ob, 346, 
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ind, moreover, this principle secms to 
iave been based to some extent upon the 
sumption that where a man is able to 
‘ead the document before executing it but 
mits todo s0, he cannot afterwards in 
riew of his own negligence be heard to 
lay thathe was induced to execute the 
locument bya fraudulent misrepresenta- 
ion. It has, I think, never been laid 
lown that the principle of Foster v. 
fackinnon (4) is not still applicable where 
he person executing the docament is blind 
r illiterate. Thelaw on the subject has 
een clearly and concisely laid down in 
Tem Singh v. Bhagwat Singh (6) from which 

would like to quote the following 
assage : 

“Whetherthe statement of law in Foster v. 
dackinnon (4) would be wholly supported to-day is 
, matter of some doubt. A distinction has been 
rawn inthe more modern cases between misrepre- 
entation asto the character of a document and 
iisrepresentation asto the contents of a document, 
nd itseems tobe the modern view that when 
here is a misrepresentation as to the contents ofa 
ocument, but not as tothe character of the docu- 
rent, the plea of non est factum is not available tothe 
‘arty deosived unless—and this is very important— 
eis blind or illiterate., Sofar as I understand the 
aore modern decision in Howatson v. Webb (5 
he rule does not apply to a man who can rea 
ut who forbears to read the document”. 

In the present case the finding is that 
litai wasa very old man and illiterate. 
ence, in my opinion, if he signed the 
jocument upon a misrepresentation as to 
ts contente, there will be no real execu- 
ion, the plea of non est factum will succeed, 
ind the document will be void ab initio. 
3ut, apart from that, it seems to me that a 
‘epresentation that a document was a 
ease when it was in facta deed of gift, 
would be a misrepresentation as to the 
atare ofthe document and not merely as 
oits contents. Obviously, the line of dis- 
inction might sometimes be a fine line. 
‘ean conceive cases where it might be 
rery difficult to say whetherthe document 
igned and the document fraudulently 
‘epresented actuslly differed in nature 
x merely in contents; butI feel no doubt 
hat as between a lease and a deed of 
rift, there is a difference of nature and 
10t merely a difference of content. . 

Where the document is wholly void ‘ab 
nitio, any prayer to setit aside is unne= 
essary and redundant. That is enough to 
lispose of the questions of limitation and 
ona fides. The suit could not be barred 
dy limitation, and the defendants Nos. 2 
o 5 could acquire no title, however bona 


(8) A IR 1925 Pat, 140; 80 Ind, Cas, 67, 
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fide their purchase from the defendant 
No. 1 might have been. 

As, however, tha appellants have succeed- 
ed upon the first point, I would allow the: 
appeal and dismiss tha” suit, Having 
regard to the circumstances of the case, we 
direct that the parties shall bear their own 
costs throughout. 


Fazl All, J.—I agree. 
8 í Appeal dismissed. 
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RANGOON HIGH COURT 
Full Bench 
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Roserts, O. J., BAGULBY AND SuakPn, JJ, 
ISMAIL PIPERDI— APPLIOANT 
VETEUS 

MOMIN BI BI AND OTHERS—RRE3PONDBNTS 

Oivil Procedure Code (Act V of 1908), O. XLV, 
r. 7—Time for furnishing security beyond that 
prescribed by O. XLV, r. 7, if can be extended— 
Privy Council Rules —R. 9. 

Under r. 9 of the Privy Oouncil Rules, the High 
Court has power for cogent reasons to extend tho 
time for furnishing sscurity beyond that which 
would be allowed by O. XLV, r. 7, ifit wera real 
alone. 98 Ind. Oes 417 (1), Overruled, 101 Ini, 
Uas. 555 (3) and 177 Iad. Uas. 138 (t), ralied on, 
143 Ind, Oas. 559 (2), dissented from. 


O. Misc. App. arising out of First Appeal 
No. 154 of 1937. 


Mr. Foucar, for the Applisant. 
Mr. Clark, for the Respondents, 


Roberts, C. J.— This is an application 
by lsmail Ahmad Piperdi who has been 
granted a certificate of appeal to Hig 
Majesty in Oouncil for further time in 
which to furnish security for the costg 
of his appeal, It is conceded that the 
time given by O, XLV, 1, 7, expired six 
weeks from the date of the granting of 
the certiticate, namely on January 18, on 
which date the application was filed; but the 
applicant says that O. LII, r. 66, operate 
in his favour and that the Oourt can 
extend the time in pursuance of the power 
given to us to make such other order in 
the premises as the justico of the case 
requires. Alternatively he says that the 
Oourt has such power by virtue of r. 9 
of the. Order in Council notified in the 
Gazette of India on April 24, 1920, which 
is ordered to be observed by all Uourts in 
India and which still applies to Burma by 
reason of the provisions ofs. 84, Govt. of 
Burma Act, 1935. In J, N. Surty V. T.S, 
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Chettyar Firm (1) at p. 288 a Bench of 
this Court considered that by reason of the 
provisions of O XLV, r.7, which came into 
operation of January 1, 1921, the period 
of ‘six: weeks from the date of the grant 
of the certificate cannot be extended by 
the exercice of any discretionary power. 
Neither O LII, r. 66 nor r. 9 of the Privy 
Council roles was referred to and the 
correctness of this decision has been doubt- 
ed by Page, O. J. delivering the judg- 
ment of a Bench in an unreported case, 
Daw Byaw v. Maung Kyaw, Civil Misc. 
Appl. No, 109 of 1930. 

In Bahadur Lal v. Judges of the High Court, 
Allahatad (2) it was held by a majority that 
the provisions of r. 9 of the Privy Oouncil 
rules could not override the provisions of 
O. XLV, r. 7. The latter rule was held to 
bé the expression of a particular intention 
by thé Legislature and as an exception to 
the general intention contained in 7. 9 
Nismatullab, J., however, considered that 
jt did. not follow that ifthe security were 
‘not furnished, the Court was!;bound to can” 
cel the certificate but might pass any order 
“ex debito justitiae. It appears that this 
‘view has tbe assent of the Bombay High 
‘Court in Nilkanth Balwant Natu v. Shri 
‘Satchidanand Vidya Narsinha Bharati 
(3) and also of, the High Court of Madras 
in Mathukumallu Rammayya v. Vippala- 
-patti Lakshmayya (4) at p. 1017. ' 
~- It could not be denied that" this Oourt 
has powers enabling it to make any rules 
regulating its own procedure,” and that 
such rules may annul, alter or -add to any 
or‘all of the rules in Sch. I. The provi- 
sions of s. 122 of the Oode are clear on 
this point. However it hag been ingeniously 
contended that O. LII, r. €6, the provi- 
sions of which sre substantially the same 
as those of r. 9 of the Privy Oouncil rules, 
does not goso far as. to, do this and must 
be read. consistently with O. XLV, r. 7, so 
that the discretion of, the Court as regards 
time is limited. It is also urged that once 
the certificate has been granted, the Oourt 
is functus officio; that it hes no more proce- 
dure left to regulate as regards the appeal 
to.His Majesty in Council; so that O. LII, 
r. 66 does not regulate the procedure of 

‘,.-C)-4R265 atp. 288; 98 Ind. Cas 417; A I R 1927 
< Rang. 20; 6 Bur, L J187. a 

(2) 55 A 432; 143 'Ind. Oas, 559; AI R 1933 All. 

241; (1988) A L J 207; Ind Rul (1983) AlL 290 
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this Court at all. Then it is said that the 
Order in Oouncil from which O, LII, r. 66, 
derives its source is a mere delegaticm ói 
powers by the Judicial Committee., . In this 
view, the certificate may be cancelled and 
orders consequential upon the cancellatior 
may be made, but no more may be done. Bul 
the Court is not bound to cancel the certi 
ficate. This clearly appears from the terme 
of r. 9 itself. If it does not do s^, the certifi: 
cate remains in force and some order must be 
made having regard to the failure to farnist 
security. It cannot besupposed that the Oour 
was to be left powerless to do anything excep 
to cancel the certificate or in a prope: 
case to refuse to cancel it, If | ther 
is a refusal to cannel the certificate, some 
consequential order may well be neces 
sary, In Mathukumallt Rammayya y 
Vuppalapathit Lakshmayya (4). Leach 
O. J. pointed out that by s 112 
Civil P. O., if there is any conflict betweer 
the Oode and the Privy Oouncil rules, thi 
latter must prevail. This case appears ti 
me to be a further authority in suppor 
of the view thatthe High Oourt has powe 
for cogent reasons to extend the time fo 
furnishing security beyond that whic. 
would be allowed by O. XLV, r. 7, ifi 
were read alone, : Coe hee 

In the present case I think there ar 
cogent reasons for permitting the securit 
which has already been paid into the offic 
of the legal advisers of the applicant t 
be furnished forthwith. We are told tha 
the applicant is only 19 years of age an: 
he therefore needed advice as Lo how bee 
to prosecute the appeal he desired to maki 
He says he was helped by his uncie t 
make arrangements furnishing the necé 
sary security and it was arranged wit 
one Abdul Aziz (whom he describes 4 
his grandfather but who, it is now state¢ 
was his great-uncle) to raise a loan upo 
security of the deposit of title deeds of th 
latter's immovable properties, The lende 
wished to come to Rangoon and depos 
the money personally in Oourt so as `i 
assure himself that the reason given fc 
the advance was genuine, Accordingly t 
was to visit Rangoon on January ,17; ther 
was on the date a disturbed state of afai 
in many parts of Burma including Rangoo 
and the lender failed to arrive. On Jam 
ary 18, applicant filed an affidavit askin 
‘for time and on January: 20, Abdul. Az: 
‘died. The money was deposited. with tł 
applicant's Advocates on February 10, an 
on February 11, he filed a further affiday 
setting out the circumstances. In o 


a 


1940 


„pinion ‘it is desirable that ‘the security | 
“arnishéd should be paid into.Oourt and 
hat the appeal should proceed forthwith. 


‘Baguley, J.—I agree, 


Sharpe, J.—Subject to the question as 
:0 whether we have power to extend beyond 
fanuary 18 last, the time fixed by this 
Jourt's order of December 7, 1938, for 
ziving security for costs and making a 
Jeposit for printing copies of the records 
in this appeal to His Majesty in Oonncil, 
{ agree that there are in this case reasons 
‘or granting a short extension of time, 
which reasons may, to my mind, be not ime 
eroperly described as cogent ones The 
juestion of our power-to grant such’ an 
axtension is not, however, entirely free from 
jifficulty. I desire to base my answer to that 
mestion entirely upon r. 9 of the Order in 
Jouncil dated April 17, 1920. To base my 
ynswer to that question on r, 66, O. LII 
Jivil P. O. which is an Order added to that 
Jode by this High Court under the provi 
3ions of s. 122 of that Code, would involve 
turther careful consideration on my part as to 
whether this High Ocurt had power to make 
such a rule under that section, for,as at pre- 
sent advised, T feel considerable doubt 
as to whether this Court had such power. 
Xt is, however, unnecessary, in my judg- 
nent for me to pursue that line of inquiry, 
for the material words of r. 9 of the Order 
m Oouncil are identical with those of r. 66 
X O. LIT. I therefore confine myself to a 
sonsideration of r. 9of the Order in Counsil. 
The question which we have to decide is 
precisely the same as that which was 
before a Full Bench of the Madras High 
Jourt last year. In the case of Mathukumallé 
fammayya v. Vuppalapatti Lakshmayya 
4) the Madras High Court has not, 
jeomingly, added to the Oode of 
Jivil Procedure any rules corresponding to 
jat O. LII. In that Madras case Leach, 
J. J said, at p. 1017*: 

' “The question is reduced to thie: Does r. 9 of the 


Privy Council Rules give a discretion to the Court 
0 extend the time?" 


oI myself at one time thought that the 
proper construction of r.9of the Order in 
Jouncil required that the words “make 
such further or other order in the premises 
39, inthe opinion of the Court the justice 
of the case requires,” should be read with 
the words “may. give such directions as to 
the costs of the appeal, and the security 
antered into by the appellant as the Court 
shall think fit,” a construction which was 


*Page of I. L. R. 939) Mad =[Hd] 
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urged before, but ùltimately ` rejected”: by’ 
the Madras High Oourt. Despite the not 


_ inconsiderable body of, judicial .opinion 


which has accepted the above construction, 
I have come tothe conclusion that the view 
which I af first took is not the correct’ one. 
To my mind the word “may,” when it first 
appears in r. 9, between the word “Court” 
and the words “on its own motion,” is the 
key to the construction of the whole rule; 
had there been the word “shall” there 
instead of “may,” I think that there would 
be considerable difficulty in not giving r. 9 
the construction which was rejected by 
the Madras High Court and urged before 
us by Mr. Olark. But, as it is “may” and 
not “shall,” the decision of the Madras 
High Court was, if I may respectfully say 
80, a correct one, and we must now give a 
similar decision. As my Lord the Ohief 
Justice has pointed out in his judgment, 
this view has had the assent of the Bonbay 
High Court for about 12 years, and, as he 
pointed out during the course of the argue 
ment before us, it is more likely than not 
that, were that.an erroneous view to take, 
there would by now bea reported decision 
of their Lordships of the Privy Oounoil 
expressing Uisapproval of the view taken 
by the Bombay High Oourt. For these 
reasons, J agree that we should in the present 
case extend, in the way suggested by my 
Lord the Chief Justice, the time already 
fixed for giving security and making the 
necessary deposit in connection with the 
appeal to His Majesty in Oouncil. i 


D. Order accordingly. - 


PRIVY COUNCIL 
Appeal from the Bombay Higa Oourt 
“November 14, 1939 
Loep TAANKBRTON, Loro ROMER AND BIR 
` GnaorGs RANKIN 
Tus COMMISSIONER or INCOME-TAX, 
BOMBAY PRESICENOY, SIND AND 
BALUCHISTAN— APPELLANT 
versus 
Tun AHMEDABAD ADVANOE MILLS, 
LTD RE PPT me = 
ot (XI o, , 8 —Assesses 
eons Ped A Gan Bonds # England— 
This sum expended in Bngland tn purchasing 
machinery for use of assessee's business and sent to 
India— Whether income received or brought into 
British India. KAS 
What the Income Tax Act charges with tax is 
income and nothing but income, whether that income 
accrues or arisesor is received in British India or 
is deemed so to arise or accrue or be received by 
reason of being brought into British India, “But if 
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income arising or accruing without British India 
is-spent or otherwise so dealt with that it cesses 
‘to be income instead of being brought into 
British India, it is not chargeable underthe Act 
merely because the thing upon which if has been 
expended or into which it has been turned, ie sub- 
‚sequently brought there, [p. 822, col. 2] 

Assessees were the owners of certain sterling 
bonds of the Govt. of India, the interest on which 
was payable in England. The assessees received 
such interest in England and this sum was expend- 
ed by their agent in the purchase in England on 
behalt of the asgsessees of certain mill stores and 
machinery which were then sent to the assessees in 
British India and there used by them forthe pur- 
poses of their own mills. The Incorre-tax officer 
included this amount inthe income of the assessee 
as being income brought into British India: 

Held, that the things brought into India could, 
in no senee, be described as income brought into 
British India within meaning of a. 4 (2) and as 
only income could be taxed under the Act, the 
sum go received and expended could not be taxed. 


Messrs. J. Millard Tucker, K. C. and H. 
Hull, for the Appellant. 


Mr. R. P. Hills, forthe Respondents. 


Lord Romer.—The respondents, who 
carry on the business of cotton spinners 
and weavers in British India, are the owners 
of certain sterling bonds of the Govt. of 
India, the interest on which is payable in 
England. 

In the year ending March 31, 1936, in- 

terest on such bonds was paid in sterling 
in England to certain agents of the res- 
pondents, the amount of such interest 
expressed in rupees being Rs, 18,333. This 
sum was expended by such agents in the 
purchase in England cn behalf of the 
respondents of certain mill stores and 
machinery which were then sent to ‘the 
respondents in British India and there 
used by them for the purposes of their 
business. 
_ In these circumstances the Incomertax 
Officer ‘in assessing the respondents to 
jncome-tax for the year of assessment 
1936-37 included in their income for the 
year 1935-36 the sum of Rs. 18 333 as being 
income “brought into British India” within 
the meaning of8.4 (2) of Indian Income 
Tax Act, 1922. 


It will be convenient at this stage to set 
out s, 3 of the Act and the material portions 
‘of 3. 4 as these sections stood in the year of 
‘Assessment. = 

“Section 3.—Where any Act of the Indian Legis- 
lature enacts that income-tax shall be charged for 
‘any year at any rate or rates applicable to the 
total income of an assessee, tax at the rate or 
‘those rates shall be charged for that year in 
accordance with, and subject to the provisions of 

“this Act in respect of all income profits and gains 
` pf the previous year of every individual du 
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undivided family, company, firm and other asaocia-, 
tion of individuals ” l o 

Section 4 (1).—Save as hereinafter provided, this 
Act shall apply to all income, profits, or gains, as, 
described or comprised in s. 6, from whatever 
source derived, accruing or arising, or received in 
British India or deemed under the provisions of 
this Act to accrue, or arise, or to be received in 
British India. 

(3) Income, profits and gains accruing or arising 
without British India to a peraon resident in 
British India shell, if they are received in or 
brought into British India, be deemed to have 
accrued or arisen in British India and to be 
income, profits and gains of the year in which they 
are so received or brought notwithstanding the fact 
that they did not so accrue or arise in that year.” 

The respondents in due course appealed 
to the Assistant Commissioner against’ the 
assessment in respect of the Rs. 18,333, but 
he dismissed the appeal and confirmed the 
assessment, ` 

The respondents then applied to the Oom- 
missioner of Income-tax, Bombay Presid- 
ency, to refer a question of law with respect 
to their liability to be assessed to income-tax 
in respect of the amount in question to the 
High Court under s, 66 (2) of the Act. The 
Commissioner accordingly made a refererice 
of the following question :— ; 

“Whether in the circumstances of the case the 
Income-tax Officer has rightly included in the 
income liable to tax, the amount of Re, 18,383 on 
account of interest on sterling securities on the 
ground that though the said income accrued or 
arose in England, it was received or brcught into 


putin India within the meaning of s, 4 (2) of the 
et.” 


In making the reference the Oommis- 
sioner, as required by the Act, expressed 
his own opinion upon the question referred. 
His opinion was that the. answer to the 
question should be in the affirmative, a 

The reference* in due course came before 
the High Court before Beaumont, O. J. and 
Blackwell, J. and on September 27, 1937, 
the Oourt gave judgment answering this 
question that had been referred to them ‘in 
the negative. 7 

In so doing the High Oourt was, in their 
Lordships’ opinion, plainly right, What 
the Act charges with tax is _ income 
and nothing but. income, . whether 
that income accrues oor arises or is 
received in British India or is deemed 
so to arise or accrue or be received by 
reason of being brought into British India. 
But if income arising or accruing without 
British India is spent or otherwise so dealt 
with that it ceases to be income instead of 
heing brought into British India, it is not, 
in their Lordships’ judgment, chargeable 
under the Act merely because the thing 
uprn which it bas been expended or ‘into 


~ *Reported as 174 Ind, Oaa, 658—[Hd] 7T 
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which it has been turned is subsequently 
brought there. It is not necessary, of 
course, in order to attract tax that income 
received abroad shonld be brought into 
India in the exact form in which it has 
been received. As was said by Beaumont, 
O. J. in his judgment in the present case: 
“Foreign income may be received in sterling or 
franes or dollars and may be brought into India 
in the form of rupees or income received abroad 
may be remitted to India by means of a banker's 
draft. To use Lord Brampton's phrase in Gresham 
Life Assurance Society, Lid. v. Bishop (1), the income 
may be received ‘in specie or in any form known 
to the commercial world for the transmission of money 


n 


from one country or place to another. 

Much to the same effect was said by Lord 
Lindley in the same case. 

“A sum of money” [he said] “may be received 
in more ways than one, 6. g., by the transfer of a 
coin or a negotiable instrument or other document 
which represents and produces coin, ‘and is treated 
as such by business men. Even a eettlement in 
account may be equivalent to a receipt of 8 sum 
of money although no money may pass.” 

Other examples can readily be imagined. 
Beaumont, O. J. indeed suggested the case 
of an assessee, who was desirous of bring- 
ing into British India foreign income for 
use there as income, purchasing bonds with 
the foreign income, bringing the bonds to 
India, and then gelling them and applying 
the proceeds as income. It is possible 
that such a case might occur, although it 
would give rise to the question among 
others whether the sum to be brought into 
tax in India should be the sum expended 
on the bonds in the foreign country or the 
proceeds of the bonds received in India. 
That qnestion can be dealt with when it 
arises. It does not arise here. It is not 
and cannot bə suggested in the present 
case that the mill stores and machinery 
were purchased in England and shipped 
out to India as a method of bringing over 
the sterling interest that had been received 
in tbis country. No one in his senses 
would think of employing such a method of 
transmitting money. But apart from the 
inherent improbability of the thing, it is 
found as a fact by the Commissioner that 
the mill stores and machinery were required 
by the respondents for their business in 
India and it is not suggested that they 
will be sold or will be employed others 
wise than in and for the purposes of the 
respondents’ mills. 

It is, however, contended on the part of 
the appellant that the use to which the 
stores and macninery are put in India is 


(1) (1908) A O 287;71 L J KB 618; 86 L T693; 
50 W R 095; 66 JP 755; 4 Tax. Ona. 404; 18 T LR 
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immaterial, They were bought, says tho 
appellant, with the sterliag equivalent of 
Rs. 18,333 and whatever their valuo, what- 
ever the intention with which they were 
bought, whatever the purpose to which they 
are now bejng put, their arrival in India 
resulted in Rs, 18,333 foreign income being 
brought into British India, 

Their Lordships are not prepared to 
accept so extravagant a contention. To 
show how extravagant it is, many illustrac 
tions might be given. It will be sufficient 
to take one suggested by Mr. Hills in the 
c.urse of his argument before their Lorde 
ships A resident in British India when 
on a Visit to this country receives here the 
sum of £500 sterling as interest on British 
Govt Stock He expends it here in ree 
plenishing his wardrobe and in purchasing 
a motor car. Atthe end of two years he 
returos to British India taking with him 
the garments and the motor car. Tho 
garments have been worn for two yesrs 
and the car in that time may have been 
driven 40,000 miles or more. Yet if the 
appellant is rigat, the person in question 
will, on his retura to India, be deemed to 
have brought back with him the £500 
interest that he received in this country. 
The truth of the matter is that in sucha 
case he does not bring back into [ndia 
a penny of the £500, Hs his spent it 
all in England. If upon his return to 
India the question were put tohim, “How 
much have you left of the £500?” his answer 
would be “none,” aud the answer would 
be a true one whether addressed to a 
casual enquirer or to ths Income-tax 
Officer. What hefhas taken back to India 
are some much wora clothes and acar much 
depreciated in value. Bus these things 
can in no sense be described as income ; 
and it is only income that can be taxed 
under the Indian Income Tax Act. 

For these reasons their Lordships are of 
opinicn and will humbly advise His Majesty 
that this appeal should bə dismissed. The 
respondents’ costs of the appeal must be 
paid by the appellant. 


8. Appeal dismissed. 


Solicitor for the Appellant:—The Solicitor, 
India Office, 

Solicitor for the Respondents :—Messra, 
Lattey & Dawe. 
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a . MADRAS. HIGH COURT 
eee Full-Bench 
Crimina] Revision Cases Nos. 245, 246, 298 
and 340 and Petition Ncs, £26, 227, 276 and 
ae 316 of 1939 

a ets September 19, 1939 
Laon, O.J., KRIBHNABWAMI AyYyAKGAR AND 

p PATANJALI SASTRI, JJ. 
MUTHUSWAMI CHETTIAR . 
ae AND OTHEES—~ PRTITIONERS 
-Oriminal Procedure Code (Act V of 1898), ss. 107, 
112—Notice under s. 107, if must relate to breach of 
peace or wrongful act in contemplation at time when 
information is given to Magistrate. 

Action taken under s. 113, Oriminal P. O., con- 
stitutes a judicial act and therefore the Magistrate 
should not act arbitrarily. There must be informa- 
tion of a nature-which convinces him that there is 
a.likelihood of a breach of the peace. It is impos- 
sible to formulate a hard and fast rule with regard 
to the nature of the information on which a Magis- 
trate should act. What is reasonably sufficient to 
satisfy a Magistrate must depend on the particular 
situation, hile that there must be something more 
than the past misconduct of the person proceeded 
against to qustily a notice being served upon him, 
the Code does not require the information to show 
the particular act which is in contemplation at the 
time. The Magistrate must be satisfied that there is 
a likelihood of a breach of the peace. What will 
satisfy him must depend on the particular facts of the 
case. - 47 Ind. Oas. 72 (8), relied on. [p. 826, col. 2.] 

.(Oase-law discussed. 

The High Court has undoubtedly power to quash 
proceedings where the notice issued dos not comply 
with the requirements of « 112, but before doing so, 
it must be satisfied that there has been a failure to 
comply. It must be remembered that the issue of 
the notice is merely a preliminary step and no order 
can be passed under s.: 107 unless the inquiry which 
follows the issue of thé’notice shows that the laying 
ofthe information was justified, The High Oourt 
cab always interfere when the inquiry has not been 
held in accordance with the law or a wrong conclusion 

“been arrived at. [p. 827, col. 9.) 


Cr, R. Oases snd Ps. to revise an order of 
the .Sub-Divisional Magistrate, Pollachi, 
dated. February 2911939, 


Order of Reference to a Full Bench 


. Patanjall Sastrl,J. — These criminal 
revision Cases raise an important question 
as to the construction and scope of s. 10/, 


5 ln re 


Oriminal- P. O. On the one hand, it is argued | 


for the petitioners that tte information and 
the evidence on which a Magistrate can act 
under this section must relate to a breach 
of the peace cr wrongful act in cecntem pla- 
tion at the time when such information is 


given to the Magistrate, ard that any wider - 


constiuction “of the provision might have 


the effect of turning the section into a- 


weapon nf oppression in the hands of the 
magistracy. On the other hand, it is con- 
tendéd by the learned Public Prosecutor 
that such à restriction of the scope of the 
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section would impair its practical: useful’ 
ness as a provision authorizing preventive. 
or .precautisnary proceedings being insti- 
tuted against persons who, in the opinion” 
of the local Magistrates, are likely to dis- 
turb public tranquillity, and it is therefore 
urged that a wider construction should be~- 
placed upon it. The language of the provi-~ 
sion is by no means free from ambiguity 
and ‘there is considerable divergence cf 
judicial opinion on the point’: see, for, 
example, High Court. Proceedings No. 1952, 
dated August 29, 1876 (1), Maruthapalt- 
Goundar v. Empevor (2) and Raja Run. 
Bahadur Singh v. Rani Tilessuree Koer (3), 
relied upon for’ the „petitioners; and 
Kumarappa Chettiar v. Emperor (4) and 
the decision of Lakshmana Rao, J. 
in Oriminal Revision Oase No. 105 of 1939 
(not ‘yet reported), relied upon by the Pub- 
lic Prosecutor. Having regard to the gene-' 
Tal importance of the question raised and 
the conflict of decisions referred to above, 
I think it is desirable that there should 
be an authoritative ruling on the point 
by a Division Bench or Full Bench and I 
therefore direct this case to be placed before 
my Lord the Chief Justice for necessary 
orders as to posting. 


Messrs. K S. Jayarama Iye?, N. Shanker 
Bhat, G. Gopalaswami, S. R. Subramaniam 
and N. Somasundaram, for the Petitioners, 


The Public Presecutor, for the Crown. 
Order of the Full Bench 


Leach, C. J.—In the village of Negamam 
in the Ooimbatore District, there are two 
factions and there is strong enmity between 
them. Their enmity dates back to the 
Legislative Assembly élections held in 1934, 
if not earlier. At the present time the fao- 
tions are opposing one another with regard 
to the management of an institution known: 
as the Lakshmi Vilas and Dravyasagaya . 
Nidhi, Ltd, and the management of w 
temple known as the Kannikaparameswari 
temple. On September 23, 1938, the Bubs 
Divisional Magistrate of Pollachi served“ 
notice on twelve persons under s. 112, Oris 
minal P. O., calling upon them to show, 
cause why they should not be ordered to, 
execute security bonds under s. 107, Ac 

(1) (1876) 8.Weir 49. - De i 

(2) (1937) M W N 48; 169 Ind. Cas. 97;A IR 1987 
Mad. 358; 38 Or. L J699;9 R M 685; 45 LW 
308 


(3) 28 WR79Or, .. , 
(4) (1937; M W N 1072; (1938) M W N 212; 174 Ind 
Oas. 348; A IR 1938 Mad. 213; 39 Or. L J 416; 47 L W 
323; 10 R M 684, | 
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cording to an affidavit cf the ‘petitioner in, 
Or. R. O. No. 245 of 1939 filed i. the pre- 
sent proceedings, rioting had taken place 
on that day, The accusa‘ions against these 
twelve persone, who have been referred to 
as the counter- petitioners, are set out in 
para. 3 of the petitioner’s affidavit which 
reads es follows: ` 

: “The counter- petitioners Nos. 1 to 18 noted in col. 4 
who are residente within the jurisdiction of the 
Sub-Divisional Magistrate, Pollachi, and who are 
members, partisans and hirelings of a faction of 
which Pillaya Ohetty of Nagamam is the leader 
have been systematicaily committing acta c 
rowdyism, assault, trespass and intimidation on 
members of the opposite ty, and on September 23, 
1938, allof them were found armed with weapons 
for a similar purpose endangering public peace 
The feelings between the paries are very much 
strained and they are likely to come to a clash at 
any moment resulting ın a breach of peace 
disturbing the public tranquillity seriously. Hence 
it is requested that the counter-petitionera may be 
ordered to execute a bond with sureties for keeping 
peace for a period of one year. Pending termina- 
tion ofthe proceedings, all the counter-petitioners 
may be ordered to execute interim bonds as breach 
of peace is likely to occur at any time.” 


The Mag.strate considered that the in- 
formation was of such a nature that he 
was justified in ordering the counter-peti- 
tioners to execute interim security bonds. 
These bonds were executed on October 14, 
1938. On February 5, 1939, the Pclice laid 
information against the petitioner, and it 
is obvious from the notice which was eub- 
sequently served upon him under s. 112, that 
the information was tothe effect that he 
was also a leader of the faction of which 
the counter-petilioners were said to be 
members and was giving them active supe 
port. Atthe same time information wag 
laid against Pillaya Ohetti, the person pre- 
viously referred to as the leaderof the 
faction, and one Myleami Goundan. The 
Magistrate was satisfied that there was a 
likelihocd of a breach of the peace occur- 
ing and issued notice under s, 112, against 
the petitioner and the two other persons. 
In this notice they were referred to as 
counter: petitioners Noe. 13, 14 and 15, res- 
pectively. The petitioner says that the 
notice served upon him does not comply 
with the requirements of the section and 
that the proceedings which have been in- 
stituted against him have been unlawfully 
instituted, The notice reads as follows : 

“Whereas it has been made to appear tome by 
credible information that there are two factions in 
the village of Negamam led by Annal Ohetti on 
the one side and Muthuswami Chetti (petitioner) 
and Pillaya Chettion the other side. 

That there is misunderstanding between Annal 
Chetti and counter-petitioners Nos. 13 and 14 (Muthn-. 
swami Ohotti and Pillaya Chetti) regarding the 


alee 


management of Lakshmi Vilas and Dravyasagaya 
Nidhi, Ltd. and owing to the Delhi Assembly 
Elections in 1934 and also in respect of the manage- 
ment of the Kannikaparameswari temple ; 5 

That there is dispute and civil litigation between 
the two factions regarding A eae et i of the temple 
lands, that consequently, the feelings between the 
two parties have become strained and that there js 
likelihood of the breach of the peace in the village, 
that counter-petitioneras Nos. 13 to 15 (petitioners 
herein and the counter petitioners Nos 14 and 15) 
are giving active sapport to counter- petitioners 
Nos, 1 to 12 to further their nefarious activities 
in the village ; 

That counter-petitioner No. 15 trespassed into the 
house of Kamatchi Ohetti on September 23, 1938, 
and created trouble ; 

That counter-petitionera Ncs. 1 to12 who were res- 
ponsible for the disturbance in the village on Bep- 
tember 23, 1938, had come there at the instance of 
counter-petitioner No 15 to help counter-petitioner 
No, 14 and his son and to retaliate the attempted 
attack on them on September 21, 1938; 

That you are likely to commit a serious breach 
of the peace and disturb the public tranquillity at 
the village of Nagamam; 

You are hereby required under s. 107 (1), Criminal 
P.O, to ap ar before this Court at 11 A. M. on 
March 8, 1939, at Pollachi and to show cause why 
zou should not’ be ordered to execute bonds for 

8, 1,000 each with two sureties each ina like sum 
to keep the peace for one year." 

As pointed out by our learned brother 
Patanjali Bastri, J. in the Referrirg Order, 
the petitioner’s case is that 4 notice under 
g. 107, Oriminal P. O., must relate to a 
breach of the peace or wrongful actin con- 
templation at the time when the informa- 
tion is given to the Magistrate, and that a 
notice which does not goto this length ig 
necessarily void. The Publie Prosecutor 
challenges this contention and says that if 
the section were so interpreted, it would 
impair its practical usefulness. Section 107 
(1) states : 

“Whenever a Presidency Magistrate, District 
Magistrate, Sub-Divisional Magistrate or Magis- 
trate of the First Class is informed that any per- 
son is likely to commit a breach of the peace or 
disturb the publio tranquillity, the Magistrate if, in 
his opinion, there is sufficient ground for proceed- 
ing, may, in manner hereinafter provided, require 
such person to show cause why he should not be 
ordered to execute a bond, with or without suret 
for keeping the peace for such period not exceed- 
ing one year as the Magistrate thinks fit to fix.” 


The requirements of this sub section are 
therefore: (i) there must . be information 
that a person is likely to commit a breach 
of the peace or distrub the public tranquile 
lity or do a wrongful act which may 
probably cause a breach of the peace or 
disturb the public tranquillity, (ii) the 
Magistrate, if he is of the opinion that 
there is sufficient ground for requiring the 
person against whom the information ia 
laid to show cause why he should not be 
ordered to execute a securiry bond for 
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keeping the peace, should iesue notice to 
him; (ttt) and in calling upon the person 
to show -cause, the Magistrate must pro» 
ceed “in manner hereinafter provided” 
which means that te must issue a notice 
in accordance with the requirements of 
8. 112. That section says that when a 
Magistrate deems it necessary to require 
a person to show cause he shall make an 
order in writing setting forth the substance 
of the information received, the amount 
of the bond to be executed, the term for 
which it isto be in force, and the number, 
character. and class of sureties (if any) 
required. As will be shown presently, 
s. 112 has on occasicns been misread and 
further particulars than these required by 
the section have been insisted upon. All 
that the section requires is that the sub- 
stance of the information shall be set 
forth and if this is done and tke other 
requirements of the section are complied 
with, the. notice is a valid one, 

‘Section 117 provides the procedure to 
be followed when a notice has been 
issued under e. 112, When an order 
under s. 112 has been read or explained 
under s. 118 to a pereon present in Court 
or when 8 person appears or is brought 
before a Magistrate in compliance with, or 
in „execution of a summons or warrant 
issued under s. 114, the Magistrate shall 
proceed to inquire into the truth of thein- 
formation upon which action has been taken 
and to take such further evidence as may 
appear necessary. The enquiry shall be 
made as nearly as may be praclicable 
where the order requires security for keep- 
ing the peace, in the manner prescribed 
for conducting trials and recording evi- 
dence in summons cases. Therefore before 
a Person on whom a notice has been served 
under 8.112 can be required to enter into 
a security bond under s. 107, the matter 
must be fully investigated by the Magis- 
trate. 4 


‘The cases on which the petitioner relies 
in suppcrt of his contention that the notice 
must eet-forth the particular breach of the 
peace or wrongful act in contemplation 
are High Court Proceedings No. 1952, dated 
August 29, 1876 (1) and the decisions in 
Nagireddi Konda Reddi v. Emperor (5), 
Maruthapali Goundar v. Emperor (2), San- 
thanaramaswami v. Emperor (6) and Kalia 


(GAN 246; 41 Ind. Cas. 990; A IR 1918 Mad. 555; 
18 Or. L J 878. 
" (6) (1937) M W N 885, 
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Goundan Vv. Emperor (1). In -High, Court 
Proceedings No, 1952 dated August 29, 
1876 (1) complaints were made against 21 
persona that they were constantly creating 
disturbances in bazaars and they were 
called upon to show cause why they 
should not be bound over to keep the 
peace, The Court expressed the opinion 
that the act of which information is given 
and in respect of which security is required, 
mnst be an act which is shown to bein 
contemplation at the time the information 
is given and not merely one a repetition 
of which may be apprehended from past 
misconduct of the kind without anything 
furtber, This case was under the old Gode, 
but the language of ss. 107 and 112 was 
materially the same. While we agree that 
there must be something more than the 
past misconduct of the person proceeded 
against to justify a notice being served 
upon him, we are unable to agree that the 
Oode requires the information to show the 
particular act which is in contemplation 
at the time. The Magistrate must be 
satisfied that there is a likelihood of a 
breach of the peace. What will satisfy him 
must depend on the particular facts of 
the case. In Nagireddi Konda Reddi v, 
Emperor (5) Abdur- Rahim and Napier, 
JJ. considered that proceedings under 
8.107, Criminal P. O., should he quashed if 
the notice issued did not give particulars 
of the persons threatened and when the 
apprehension of a breach of the peace 
arose. There the notice stated that : 

“seven persons headed by Nagi Reddi Konda Reddi, 
accused No. 1, a rich and influential resident of Kalu- 
voy, and others are addicted to crimes of violence 
involving a breach of the peace and thereatened 
injury to the lives and property of several persons 
and there is an imminent danger of a breach of 
the peace.” 

The decision in a particular case must 
depend on the facts of the case and we are 
unable to agree that the absence of such 
particulars, as these, would necessarily vi- 
tiate the notice. In the first instance; the 
particulars may not have been given to the 
Magistrate, but nevertheless he may have 
been convinced that there was a likelihood 
of a breach of the peace, in which cage it 
was his duty to issue the notice. The 
passing of an order requiring security 


will, of course, depend on the nature 
of the evidence given at the sub- 
sequent inquiry. In Maruthapali Go- 


undar v. Emperor (2) Pandrang Row, J. 

(7) 59M L J 887; 127 Ind. Cas. 653; A IR 1930 
Mad, 859; (1930) Or Oas. 1035; (1980) M W N 698; 
7 L W 320; Ind, Rul. (1930) Mad, 1036; 33 Or. LJ 
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accepted the proposition that it was 
-necessary to state in the notice the likeli- 
hood of the commissioninthe near future 
of a particular breach of the peace or 2 
wrongful act likely to lead toa breach of 
the peace. In Santhanaramaswami_ vV. 
Emperor (6) King, J. considered that the 
notice in that case was wrong because neither 
time, nor pl.ce, nor any indication of the 
identily of the ‘persons alleged to have 
been threatened had been given, 
bat here- the learned Judge was insisting 
upon s:mething which the section does not 
insist upon. Ia Kumarapna Chettiar v. 
Emperor (4) King, J. rightly observed 
that in order to justify an order under 
s. 107, it must be proved that the persons 
concerned are likely to break the peace, 
In Kalia Goundan v. Emperor (7) Krishnaa 
Pandalai, J. considered thats. 112 requires 
the Magistrate to give an “abstract of 
the facts” upon which he charges the 
persons proceeded against with being 
likely to commit a breach of the peace. 
If by an abstract is meant something 
more than the substance of information 
we do not agree. The learned Judge 
did not regard the notice in that case as 
being sufficient but this opinion is cer- 
tainly to be doubted. It is, however, not 
necessary for the purposes of this case 
to discuss the facts of that case as the 
judgment does not appear to go beyond 
the other judgments to which reference 
has been made. 

There is no doubt that action taken under 
8. 112 constitutes a judicial act and there- 
fore the Magistrate should not act arbitra- 
rily. There must be information of a nature 
which convinces him that there is a likeli- 
hood of a breach of the peace. It is impos- 
sible to formulate a hard and fast rule with 
regard to the nature of the information on 
which a Magistrate should act. What is 
reasonably sufficient to satisfy a Magistrate 
must depend on the particular situation, 
The person who gives the information may 
not be in a position to give details, but the 
source of the information may be sufficient to 
convince the Magistrate that breach of the 
peace is likely, and if he is convinced 
the law requires him to take action. We 
‘consider that Knox, J. aptly stated the posi- 
Hon in Jaguji Rai v, Emperor (8), when he 
Baid: 

“As I read this section, there may be cases in 
-which a Magistrate of the first class- is merely in- 
formed that a person is likely to disturb the public 
tranquillity without any information being given 

(8) 16 A L J 567; 47 Ind, Oas. 72; A I R 1918 All. 98; 
19 Or. L J 876, 


as to his intent to do wrongful acts. The Magis- 
trate is responsible for the peace of the district. 
He acts upon this information and he is required 
to set forth in writing the substance of the infor- 
mation received. In this case we are not told that 
the Magistrate has received any information of 
definite asts intended. Apparently from the infor- 
mation he received, he was satisfied that the per- 
sons concerning whom the information had been 
given were likely to commit some act which might 
occasion a breach of the peace. The reason given 
for this probability was that they were on terms of 
enmity with each other. Where the Magistrate can 
go into further particulars, he should certainly go 
into them But it may well be that all the informa- 
tion he receives is that there will be a breach 
of the public peace, and if he considera that infor- 
mation to come from a reliable source, he has 
jurisdiction to make the order required by s. 119,” 
The High Court has undoubtedly power 
to quash proceedings where the notice 
issued does not comply with the require- 
ments of s. 112, but before doing so, it 
must be satisfied that there has been a 
failure tocomplr, It must be remembered 
that the issue of the notice is merely a 
preliminary step and no order can be 
passed under s. 107 unless the inquiry 
which follows the issue of the notice shows 
that the laying of the information was 
justified. The High Oourt can always 
interfere when the inquiry has not been 
held in accordance with the law or a 
wrong conclusion has been arrived at. Far 
too much stress has been laid in the past 
on the wording of the notice and too little 
regard paid to the safeguards provided by 
the subsequent procedure. In the course of 
the arguments advanced on behalf of the 
petitioner, several cases have been quoted 
which relate to action taken under s. 110. 
There are conflicting decisions on the ques- 
tion of what the notice in such a case 
should contain. It ie, however, not necessary 
for us to discuss the casses relating to 
8.110. Secticn 107 is a self-contained section 
aad the Court is not required for the purposes 
of this petition to travel beyond the cases 
which have reference to that section. 
Now, applying the provisicns of s: 112 
to the notice issued in this case, what is the 
position? The notice statesthat the peti- 
tioner, is a leader of one of the rival fac- 
tions in the village, that the feelings bete 
ween the factions have become strained, 
that there is a likelihood of a breach of 
the peace in the village and that the 
petitiorer is giving active support to the 
members of his faction to further their 
nefarious activities in the village. The 
nefarious activities referred to are known to 
the petitioner who has set them out in 
the affidavit which he has sworn and filed 
in support of his petition asking for the 


Bae 
Guashing. of the proceedings. It is impos 
sible in these circumstances to say with 
reason’ that the substance of the informa- 
tion recéived by the Magistrate has not 
been set ut and it is also impossible to 
gay with reason that there is noc se chown’ 
for. Inquiry under 8.107. We regard this 
noliee ‘as complying with the requirements 
ofthe section, and therefore there is no 
foundation for the application to this) Oourt 
to exercise its revisional powers. It follows 
that the petiton must be dismissed and the 
Magistrate will preceed with the inquiry in 
accordance with law, | 
Neb, - Petition dismissed. 
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-` AppIson AND RAM LALL, JJ. 

DHARMON AND CTEBRS—DEFANDANTS 
— APPELLANTS 
` versus 

RAN SINGH AND OTHBRSE—PLAINTIFYS AND 
7. ANOTHRE—T EFENDANT—REBPONDBNTS 
-'Oustom (Punjab) — Person dying leaving grandson 
with step-mother—Share of step-mother.—True heir— 
Civil Procedure Code (Act V of 1908), 8. 151—Remand 
—Necessary issues not tried—Oase can be remitted for 
trial of these issues, 

Where a person dies leaving behind him a grandson 
with his step mother, the true heir is the grandson 
but-a half is frequently given under Customary Law 
to a step-mother for her maintenance and the main- 
tenance of her daughters. She has only a life-tenure 
in half share thus given to her. 

' Where the necessary issues in the case have not 
been tried, the Appellate Court can under the pro- 
visions of s 151, QOivil P. O., remit the suit to the 
trial Court fora re-trial upon those issues. 


Mst. 


@ 


v8, A, from the decree of the District 

Jadge, Hoshiarpur, dated December 

1, 1938. n 7 

` Mr. Shamair Chand, for the Appellante. ` 

«Mr. Jiwan Lal Kapur, for the Respon- 

dents (Plaintiffs). | e 

- Addison, J.—The following pedigree- 

table is necessary ia’ order to unders’and 

the facts of this case: 

Gaver" BUBA SINGH 

a. ; Achhar Singh = Met. Dharmon 
erie palit (defendant No, 1) 
f Bhagat Singh = Mat, Sant l 


iiy aur 
ı +,° (defendant No, 2) 


Pg 


| 3 | 
Met. Askaur- Mest. Sant 


ain i -> (defendant Kaur 
| Mat.. Bhagwan Devi. ~- No. 4.) (defendant 
_ alias Ohint Kaur f No. 3.) 
© > “(defendant - 
No, 5) > 
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The property in suit comprises -houses': 
and agricultural land which originally bes" 
longed to Suba Singh. His son -Achhar< 
Singh, husband of Mst. Dharmon,. defén-- 
dant No. 1, died in his lifetime. When 
Suba Singh died in 1912, his land was’. 
mutated in the names of his grandson 
Bhagat Singh and his step-mother, Mst.: 
Dharmon, in equal shares. The true heir: 
remained of course Bhagat Singh but a 
half is frequently given under customary ' 
law to a stepemother for her maintenance- 
and the maintenance of her daughters. 
Mst. Dharmon had in fact two daughters, 
Mst. Sant Kaur and Mst. Askaur, defen 
dants Nos. 3 and 4. The ‘half share which 
went to Mst. Dharmon would, of ‘course, only 
be on the usual life tenure, When Bhagat 
Singh died, his half share was mutated in 
the name of his widow, another Mst, Sant 
Kaur, defendant No, 2. She has a married 
daughter, Mst. Bhagwan Devi, defendant 
No.5. On April 20, 1936, Məst. Dbharmon 
and Met. Sant Kaur, defendants Nos*l and 2, 
gifted by two registerd deeds the whole 
estate in equal shares to their daughters, Mat. 
Sant Kaur, Mst. Askaur and Mst. Bhagwan 
Devi, defendants Nos. 3 to 5. The plaintiffs, 
who claim to be collaterals-of Bhagat Singh 
in the sixth degree, thereupon instituted 
the present suit for a declaration that these 
gifts would not affect their reversionary 
rights after ihe death of the two ladies, 
defendants Nos, 1 and 2. The trial Court 
decreed the claim with respect to the half 
share of Mst. Sant Kaur but dismissed the 
Buit with respect to the half share of Mst. 
Dharmon on the ground that she took the 
property absolutely and had acquired title 
by adverse possession and had therefore 
the power to gift her half share. The 
learned District Judge on appeal decreed 
the claim in full on the ground that Mst. 


‘Dharmon held only a life estate in the half 


share which was mutated in her favour. 
Against this decision the defendants have 
preferred this second appeal.’ ~ 

There is no doubt that Ms. Dharmon had 
only a life-tenure but this is far from 
disposing of the case. According to the 
answer to question 45 of the Riwaj-i-am of 
Hoshiarpur District prepared in 1914, the 
Sainis of this District stated that a daughter 
succeeded in the absance of descendants 
of a great grandfather. That means that 
only collaterals up to the fourth degree can 
displace a daughter. The plaintiffs, there- 
fore, according to-this answer have no locus 
standi to- sue -as they are not heirs in the ' 
presence of the married daughter of Bhagat 
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Singh, namely Mst. Bhagwan Devi, defea- 
dant.No.5. There has, however, been. no 
trial of this question and the learned Goune 
sel appearing: for the plaintiffs stated that 
there should be a' remand so that he might 
be enabled to-disprove the answer to ques- 
tion 45 given by the Sainis. 

As regards sisters, in which category Mst. 
Sant Kaur and Mst. Askaur, defendauts 
Nos, 3 and 4 would come, the answer to 
question 54 is that Sainis stated that sisters 
succeeded in the absence of all collaterals. 


This would mean that the plaintiffs would,, 


according to the Customary Law, be nearer 
heirs than Mst. Sant Kaur and Mst. Askaur, 
though this matter is not important in the 
presence of the married daughter, Mst. 
Bhagwan Devi. As the necessary issues in 
the case have not been tried, we accept 
this appeal, set-aside the orders of the 
Oourts below and under the provisions of 
8.151, Civil P.O, remit the suit to the trial 
Oourt for re-trial upon the following issues : 
1l. Is the suit property ancestral or 
selfsacquired and does this make -any 
difference ? 2. Are the plaintiffs, who are 
collaterals in the sixth degree, the heirs of 
Bhagat Singh and not Mst. Bhagwan Devi, 
his daughter? 3, Are the sisters, Mst. Sant 
Kaur and Mst. Askaur, preferential heirs 
instead of the collaterals in the sixth 
degree ? Even if it be held that the sisters 
are not to be preferred to the collaterals, 
this would be unimportant so far as the 
collaterals are concerned, if Mst. Bhagwan 
Devi is held to be a preferential heir to 
the collaterals, which would prima facie 
appear to be the case, according to the 
‘answer to question 45. With these remarks, 
we-send the case back for re-trial but allow 
the defendants-appellants their costs in 
this Oourt and in the Oourt of the District 
Judge; costs in the trial Court will be in 
‘the discretion of that Oourt at the time 
‘when the suit is re-decided by it. 

D, f Case remanded. 
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Referred Trial No. 60 and 
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. ++ AQOUBED i 
Beidence Act (I of 1873), o, 31—Oonfessional states 
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ment must be voluntary — Oriminal tril—Murder— 
Presumption —-Accused's recent possession of property 
of murdered psrson—Cause of death not proved—Pre- 
sumption of guilt, if arises. z 

The general rule that a confession sbould be volun- 
tary should apply tod confessional statement under 
B. 37.- ` 

Where a person had heen peveletenty questioned for 
hours, throughout being under arrest, this process is 
such as to taint any result which may erise from it, Ib 
js a clear breach of the Police instructions which are 
not to pester people who are under arrest. The 
statement thus extracted cannot be considered as 
voluntary confession and is not receivable in evi- 
dence. [p. 831, col. 2.) ‘ 
_ Wherethe charge is specific, that the murder was 
caused by throttling and it is not proved and there 
is no evidence to show that the deceased was murdered 
at all, the presumption of guilt cannot be drawn from 
the recent possession b e accused of jewellery 
taken from the murdered person 143 Ind, Oas. 46 (1 
distinguished. 

Refd. T. and Or. A, referred by the Ses 
sions Judge, Vizagapatam, dated April 5, 
1939. 


The Public Prosecutor, for the Crown, 


Mr. R. Sadasivam Pillai, for the ‘Accuse 
ed. i 


Mockett, J.—The appellant has been 
convicted and sentenced to death for the 
mur ler ofone Allu Akkamma by throttling 
her on December 4, 1938, and it is- well 
to remember that the charge is specitic, 
that the murder was caused by throttling, 
On the morning of December 4, the deceas- 
ed was preceeding from Goladi, a village 
which will be found on the south of the 
plan, Ex. M, towards a village: called 
Yedlavalasa, which is not marked on. the 
plan, but which itis conceded is beyond 
Mettavalasa which is to the north of the 
plan. The learned Jadge has summarized 
the factsin this case very fully and we 
may say atthe-outset that we are largely 
in sgreement wilh him with regard-to his 
findings of fact. The deceased set‘out on 
that morning according to P. W. No. 9 
her brother-in-law; at about 8 A.M, an 
‘she was ‘seen abcut “one furlong from 
‘Goladi village walking in front ofa man 
who, P. W. No. 16 was almost but not quite 
certain, was the accused. She was wearing 
a black sari similar to M. O. No. 2, for that 
is no doubt what P. W. No. 16 means 
when he says that she was wearing 
M.O. No. 2.” Her later history is spoken 
to by P, Ws. Nos. 17 and 18 P. W, 
No. 17 says that ab about 9 o'clock 
he saw her near the uplands between two 
hillocks. He says he was going to Goladi 
with change to pay coolies. He also- saw 


a 


the: accused. He was 100 yards in front 
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of the deceased when he saw him. If 
that is so, between the place where 
P. W. No, ló eaw the accused and the 
hillocks, the accused had overtaken the 
decéssed. P, W. No. 18 who also was in 
the: neighbourhood cf the hillocks says that 
he:'saw the accused going towards Metta- 
valasa and behind him a woman with a 
black sari similar to .M.O, No. 2. He 
sáys he saw P. W. No. 17 going towards 
Goladi. We agree with the learned Ses- 
sions Judge that the evidence is more 
than sufficient to show that on tbat morning 
the ‘deceased left her house and proceeded 
along the road, and we think, too, that the 
accused was sufficiently identified as 
walking at onetime behind and ata later 
stage in frontofher, That was the last 
_ heard of the deceased. She did not return 
to her villageand there seems to be little 
doubt that the next seen of her was by 
P. W. No. 4, a little boy, who on Tuesday, 
December 6, went to the neighbourhood of 
P. W. No. 3's field, which is adjacent to 
the road, to cut grass. He sgaid he saw a 
person lying down with a black sari 
covered over the face in the cholam fleld 
of P. W. No. 3. He went away because 
he thought it was P. W. No. 3 watching for 
persons who had gons to cut grass without 
his permission. P. W. No. 3 on Thurs- 
day next went tu the field and there dis- 
covered the body, or rather half the bcdy, 
ofthe deceased. She Has been satisfac- 
torily identified and no argament was 
seriously put before us that that was not 
her body. But by that time tha body was 
in two pieces,. one-half of which was found 
a considerable distance to the west of the 
point where- the upper half was found, 
which was at the point E, on the plan 
near P. W. No. 3's field. 

It is naturally important to_ ascer- 
tain the cause of death in a case of 
‘murder. P. W. No. 2, the Assistant 
‘Surgeon of Bobbili Local Fund Hospital, 
has given evidence about it. He has dese 
cribed the state of this body, which it must 
“be remembered was in two pieces, and he 
quite definitely says: “I cannot give the 
cause of death owing to the fragmentary 
nature of the corpse and the advanced 
‘nature of decomposition.” The tongue was 
-protruding apparently, He says that this 
` might have been due to strangling, but it 
might equally well have been due to decom- 
positiun. He does, however, make one 
“interesting statement, namely that there 
was a stab on this woman, three-fourth 
‘of an inch long, oh the left side of the 
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chest between ithe sixth and seventh ribs. 
He was uaable to trace it further owing to 
the fact that the lung underneath it had 
decomposed. He says that might have 
been caused by the tusk of a wild boar, 
In this connection it is evident there arè, 
wild boarsin the neighbourhood, because’ 
after seeing what was supposed to be 
P. W. No. 3 concealed under a black sari, 
P. W. No. 4 actually joined a hunting party’ 
who were after wild pigs. So we are in 
this position, that it isnot possible to say 
on the evidence before us how this woman 
met her death. i 
The Police were obviously at a loss. 
They seem to have suspect əd a lot of people 
although they were not willing to admit 
it, P. : 6 says that at irst 
P. W. No. 5, the brother-in-law of the 
deceased, was suspected and was arrested 
as also were three other persons, but this is 
denied by P. W. No. 20, the Sub-Inspector, 
who says that he never arrested any other 
person. He did, he admits, suspect 
P. W. No. 5 and some gamblers of Mettava- 
lasa, Butin this connection ‘it is right to 
say that apparently in this district the 
Police take a rather strange view as to 
whit constitutes an arrest. For reasons 
which naturally are not known, being no 
doubt part of Police investigation, the 
accused was later arrested, he was arrested 
by P. W. No. 20, and we use that expression 
advisedly because what happened was 
he was taken from Goladi village where he 
was repeatedly questioned by P. W. No. 20 
in custody to Mettavalasa at ll or 12 
noon, From then or from an earlier stage, 
because there is a Variation in the evidenca 
as to the exact time when he was taken 
there, it is evident that this man was sub- 
jected to persistent questioning by the 
Oircle Inspector. P. W. No. 9 states. 
that the Oircle Inspector questioned him 
from 9 or 10 in the morning till 1 or 2 in the 
afternoon. At first the accused denied 
everything, but after persistent questioning ` 
he gave the statement in Hx. J at lor 2 
P. M. Then says P.W. No. ¥ the accused 
was arrested after he had given the state- 
ment in Hx. J. That was not the only 
thing that happened. The Cirole Inspector 
seems to have thought it well to make a 
production of P, Ws. Nos, 17 and 16 before 
the accused and examined them for the 
second ‘time in his presence. P, 
W. No. 10 also states—and he is the 
President of the Panchayat Oourt and the 
Oo-operative Union—"The Sub-Inspector of 
Polica or the Oircle Inspector of Police 
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ařrested him formally at 12-30 p.m. or so.” 
Now in our opinion there is not the slightest 
doubt that this man was taken in charge 
by the Police at Goladi village, questioned 
th-re and taken to Mettavalasa and there 
closely questioned for a period of some 
hours. -This seems to us, apart from any 
other sspect of the case, to be entirely 
contrary to the orders issued tothe Madras 
Police relating to investigation of offences, 
Para. 303 is most explicit that while 
questions to persons who might give;useful 
information are proper, when once an 
accused person has been arrested, the 
Police are‘strictly forbidden to interrogate 
him or press him to make any statement, 
and we consider that it is tantamount to 
reducing this paragraph to a farce for 
the Police to take a man, hold him for a 
long period, subject him to incessant ques- 
tion, press him to confess, as we think hap- 
pened, and then after they had extracted 
what they wanted, go through the solemn 
process of formally arresting him. The 
importance of this is that under this pro 
cess the accused made a statement which is 


recorded in Ex. J. It isas follows: 

“Last Sunday Allu Akkamma, a Golla woman 
of Goladi village, was coming 20 yards behind 
me. I threw her down and throttled her and 
she died. Then I removed her two gold nose rings, 
two goldear rings and four gold top ear rings. 
On thenext day while it was stall dark [ secreted 
them (the ornaments) after tying them up in small 
rags, in the row of pots in a corner of my sister 
.Poli's house in Mugada. [ will pick out and give 
the ornaments if you come with me,” : 


That was attested by the Village Munsif, 
P. W. No. 9, P. W. No, 10 and the Circle 
Inspector P. W. No. 21,iu addition to two 
other persons who were examined. It will 
‘be observed that the statement, namely 
abont the woman coming behind him, 
bears considerable resemblance to the 
evidence of some of the prosecution wit- 
messes andin this case the accused has 
suggested that this crime has been laid at 
his door inorder to remove the suspicion 
from the other Gollasincluding P. W. No. 5. 
On receipt of this statement the Police 
and certain of the witnesses including 
‘P. Ws. Nos. 9 and 10 proceeded to the 
‘house of P, W. No. 11 whois the sister of 
the accused. She seems to have been a 
curious person to choose as a depository for 
stolen goods because according to her cross- 
examination she was not friendly with the 
accused and he had not visited her for a 
long time. But the Police party went there 
and according to them, they recovered a 
bundle which contained M. O's Nos, 3, 4 and 
‘>, Their procedure aleoseems to have been 
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slrange. It appears from the evidence of 
P..W. No. 12that on their arrival they sat 
down outside P. W. No: 11’s house for a 
period cf an hour or 14 hours, presumably 
untilit was dark. According to the Police 
Officers they recovered these material 
objectis frcm a pot. P. W. No. llis quite 
clear that she never saw them until they 
were jn the handsof the Police She has 
denied that she ever Icoked at them in the 
interval between the’ accused going away 
and the Police coming; though this state- 
ment seems to contradict her evidence-in- 
chief, Thatis the evidence for the prcsecu- 
tion. 

The defence was a complete denial of the 
whole affair and an allegation that it has 
been foisted upon the accused by the Gollas 
in order to take away suspicion from them- 
selves. The prosecution therefore “say that 
the inference of guilt is sufficient to enable 
us to uphold this conviction and they same 
marize their cass as follows: First, they 
say there has been a murder. Secondly 
that, from the accused has been recovered 
jewels proved to have been on the body at 
the time ofthe murder. We may siv that 
it is amply established that the jewels, 
M. Os. Nos. 3, 4 and 5, were the property of 
the deceased and were worn by her on the 
day of her death. We agree with the 
learned Judge in his conclusion with regard 
to that. Thirdly, the prosecution says that 
there is a statement receivable within s. 27, 
Evidence Act, woich led to the discovery ofa 
fact and is, therefore, admissible and which 
contained a confession so wrapped up with 
the statement leading to the discovery of 
the fact as to make it, even though it was a 
confessional statement, admissible under 
8,27. Had the statement been free from 
the infirmities to which we shall later 
refer, this contention with regard to its 
admissibility might have been acceptable, 
We think that the learned Judge rightly 
admitted that part of it ag is reproduced in 
Ex. J on the basis that it was an ordinary 
statement under s. 27, But was it an 
ordinary statement under s. 27? We take 
the view that it was not, It contained a 
confession extracted from the accused by a 
process which we consider wholly foreign to 
methods and notions which are accepted by 
the Courts and, we hopa, by the heads of the 
Police themselves. This man had been 
persistently questioned at Goladi; he was 
persistently questioned for hours at 
Mettavalasa throughout being under arrest 
and we consider that this process was such 
as to taint any result which may arise from 
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it. It was aclear breach, in oar view of 
the Police instructions, which are not to 
pester pecple who are under arrest as this 
‘Man undoubtedly was. We consider that 
80, far as the statement was a confession, it 
was -not a voluntary confession and was not 
Teceivable in evidence. We see no reag-n 
why the general rule that a confession 
should be voluntary should not apply toa 
confessional statement under 8, 27; but in 
any case, induced as it was, it is of no 
evidential value. We therefore exclude 
from consideration of this case the statement 
attributed to the accused, and we are left 
entirely with tte fact that be took the Police 
to the | ouse of his sister and there prcduced 
the jewellery which was on the body of the 
deceased the day before. The position 
therefore is that the prosecution must rely 
-on the presumption of guilt which has to be 
drawn from this recent possession of 
jewellery taken from a murdered person. 
But the answer to that is that there is no 
evidence on which we can say with 
certainty that the deceased was murdered 
atali. It is probable that she was murdered. 
But it is not impossible. according to the 
evidence on the record that she might have 
died otherwise and not necessarily by 
strangling. The stab wound’ and the 
possibility of it being a wound from a tusk 
of a bear cannot be cverlooked, The nature 
of the wild animals in this part of the world 
was not investigated, but there were wild 
pigs according to the evidence. 
is, however, that the cause of her death ie rot 
proved. That being so, the presumption 
“which might well have been hostile to the 
,accused within the decision in Narayana v. 
„Emperor (1) does not arise. The only evie 
dence we have against this man when Ex. J 
is rejected is that he was in recent possess 
< sion of jewellery belonging to a woman who 
-had died owing to an unknown cause. That 
being so, it is inevitable in oar view that 
this case must fail, It may be that the 
accused is fortunate. But if the Police in 
excess of zeal think fit to employ methods 
of this sort, they must expect results of this 
‘sort also. In view of the above observations, 
we are satisfied that it would be in the 
highest degree unsafe to maintain this cone 
-viction. The conviction will therefore be set 
aside, the appeal allowed, and the appellant | 
Bet at liberty. 


OND. ` Conviction set aside, 


” (1) 56M 281; 148 Ind. Cas. 46; A I R 1933 Mad. 233; 
(£33) Or.. Oas. 369; 34 Cr, Ld 481; 64 M L J 8x 
le W N 801; 3 L W 220; Ind, Rul, i933} 
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Oriwinal Revision Applications Nos 366, 
367, 368 and 369 of 1938 
March 15, 1939 
Davis, J. C. AND TYABJI, d. 
NEBHANDAS HOLLARAM AND ( THERS— 
APPLICANT 3 
versus , 
EMPEROR—Rg-PonDENT 

Bombay Prevention of Adulteratton Act (V of 1925), 
s. 4—Applicability to sale of articles of food of which 
ghee ts necessary ingredient — Alleged adulterated 
ghee taken from shop where sweetmeats were offered 
for sale—Presumption —Burden to show that article 
ts adulterated—Oriminal trial — Revision— Question 
of fact not disputed in lower Court, if can be intro. 
duced in revision. 

Section 4, Bom, Prev. of Adul, Act, does not appl. 
only tothe sale of ghee simply as such but a ppli 
also to the sale of articles of food of which i He a 
necessary ingredient, The words of the section are 
wide enough to include artıcles of food which contain 
ghee mixed with other substance, 

The fact that this ghee was taken froma shop 
where sweetmeats and pakoras were offered for sale, 
and indeed from a frying-pan in which other sweet 
meats and pakoras were being made, makes it quite 
clear that the presumption apart, the admission o: 
the accused himself apart, the sweetmeats and pakora 
in his shop had been manufactured for sale withir 
the meaning of 8. 4 (1) (b) of the Act ani that he wa: 
mauufacturing and offering -for sale sweetmeats anc 
pakoras as containing pure ghee which contained the 
alleged umpuie ghee. 

It is true that the burden of proof that the artiole 
of food is adulterated lies upon the prosecution, bul 
that burden may in effect be assisted or even com 
pens discharged by the admissions of the acousec 


High Oourt sitting in nai cannot allow the 
applicant to introduce before it questions of fact 
:which, as they were not disputed, by lee 
were admitted in the lower Oourt, 


Ori. R. Apps. from the order of the City 
cial Shikarpur, dated October 12, 
3. 


Mr. H. T. Raymond, for the NG AE ; 


Mr. Partabrat D. Punwani, Advocate: 
General, for the Orown. 


-Davis, J. C.—Tnis is an application in 
‘revision against an order of the City Magis- 
trate of Bhikarpur, convicting the applicant 
-of an offence under s. 4, Bom, Pre, 
of Adul. Act of 1925. Objections 
were taken to the order of this Magistrate 
based on questions of fact which, if they 
‘had ‘been taken in a lower Court in the sanie 
mannerin which they have been taken by 
thelearned Advocate for the applicant ir 
this Court, might possibly have secured ar 
acquittal "for the accused. But we are sit: 
ting ‘here in revision and we cannot alloy 
the applicant ‘to’ introduce before, us i 
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revision questions of fact which, as they 
were not disputed, by implication, were 
admitted in the lower Court. For instance, 
it was argued that the Health Officer of the 
Shikarpur Municipality was not an Inspec- 
tor validly appointed, as required by s. 8 
of the Act; bot whether he was or was not so 
appointed quite clearly must turn upon 
questions of fact which cannot be raised be- 
fore us for the first time in revision, Simi- 
larly it was objected before us that the 
summons did not contain the necessary 
particulars required by e. 13 of the Act, 
but although the case was adjourned from 
time to time in the lower Court and the 
complaint which was before the Court and 
a copy of which was most certainly served 
upon the accused contained all the neces- 
sary particulars required by r. 13, no 
objection was taken as to the summons 
itself. We think the proper inference to be 
drawn under the circumstances ie that the 
summons was in order, acc)mpanied as 
undoubtedly it was, by acopy of the com- 
plaint. 

The principal objection taken, however, 
was that the accused did not sell giee and 
that he has been convicted for sale of adul- 
terated ghee; while what in fact he sold 
were sweetmeats or pakoras and it is not 
proved that these pakoras or sweetmeats as 
sold by the accused purported to contain 
pure ghee, or that their nature, substance 
or quality was such that pure ghee was an 
ingredient in their manufacture. We do 
not accept tbe argument that 8. 4, Adul. 
Act, applies only to the sale of ghee 
simply as such and does not apply to 
the salə of articles of food of which 
it is a necessary ingredient. For, apart from 
the. fact that the words of the section are 
wide enough to include articles of food 
which contain ghee mixed with other sube 
stance, to accept this argument would be 
to frustrate one of the purposes of the Act 
which is to. secure that articles.-of food 
purporting to be sold as pure and unadul- 
terated are pure and unadulterated and that 
the purchaser should buy what he is. led to. 
expect he is purchasing, or what he is led to 
expect is sold to him. Therefore, if in this 
case the accused had taken the defence that 
while it is true he sold sweetmeats or 

akoras, it wag nob expected, nor did he 

y implication suggest, that they we e made 
of pure ghee, he might have made a good 
defence upon the record as it stands. But 
he did not-take that defence at all; on the 
contrary, he contended that the ghee was 
pure and was of gcod-quality; and’ that if 


| 186—105 & 406 


NeBwHANDAS HOLLARAM:%. RasPRROR (SIND) 838 


analysis showed a certain percentage of 
foreign matter, that came not from the’ 
‘ghee but from the other substances with 
which it was mixed in the frying-pan frem 
which the sample of ghee was taken. But, 
again, this defence has nothing to recom~ 
mend it beyond its apparent ingenuity., 
‘Because in a case of nakoras and of sweet- 
meats there is nothing else besides ghée 
which could contain that percentage of 


-foreign fat which the analysis in this case 


showed. Moreover, the evidence will show 
that the sample of the ghee’ was taken 
before it was mixed or combined with the, 
other ingredients in the frying-pan. Far 
then from the accused taking the defence, 


that the sweetmeats or pakoras he sold did - 


not purport to contain pure ghee,, his cage 


was that they did contain pure ghee and it., 


appears clear from the evidence on the 
record that this case of his is false. 

It is said that the learned Magistrate has 
wrongly relied upon Expln. 2 which appeared 
in s. 4 of the Act before its amendmen} by 
the Amending Act of 1935. But really Expla. 2 
in no way affects the-prosecution case, be- 
cause while itis true the Magistrate in his 
judgment quotes this Explanation and says 
that it raises a presumption that the arti- 
cles were manufactured for the purposes of 
sale, he goes on to sey tbat the fact that 
the sweetmeats and pakoras were intended 
for sale is admitted by the accused also. 
Moreover, the fact that this ghee was taken 
from a shop where sweetments and pakoras 
were offered for sale, and indeed from a 
frying-pan in which other sweetmeats and 

koras were being made, makes it quite 
clear that the presumption apart, the 


‘ admission of the accused himself apart, 


the. sweetmeats and pakoras in his shop 
had. been ‘manufactured for sale within the 


- meaning of s, 4 (1) (b). of the Act and that 


he was manufacturing and offering for 
sale sweetmeats and pakoras as containing: 


- pure ghee which contained impure ghee. 


Lastly, a point was taken that the accused 
has been convicted under s. 4 generally of 


“the Act and that section contains many 


paris, and reference was made to a previous 


‘ judgment of this Court, where this question 
-of the 


different parts-of s: 4, Adul, 
Act, was referred to ; but the facts of that 
case were entirely different. In that case 


' there was confusion on the part of all parties ~ 


concerned, confusion as to the offence of 


- which the accused was charged and of which - 


he was convictéd, while in this particular 
case from the details given in the complaint 
and from the evidence recorded, it is 
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perfectly clear that the conviction is under 
8.4 (1)(b) of the Act. There is nothing 
then in this question to admit of a mistake. 
It is true cf course that the burden of 
proof lies upon ‘the prosecution, but that 
burden may in effect be assisted or even 
completely discharged by the admissions of 
the accused himself. We think, therefore, 
there is no reason why we should interfere 
in revision in this cage and we dismiss the 
revision application acccrdingly. We also 
have before us three other revision appli- 
caticns Nos. 367 of 1938, 365 of 1938 and 
368 of 1938 in which tke facts and the argu- 
ments are similar. The reasons and the 
arguments of our decision in the case with 
which we have just dealt apply equally 
effectually in the case of tkese three cther 
Tevisicn applications now before us ; hence 
we dismiss them all accordingly. . 


D | Applications dismissed. 





ALLAHABAD HIGH COURT 
Miscellaneous Oase No. 186 of 1938 
May 1, 1939 
OOLLISTER AND ALLSOP, JJ. 
T. H. OHANDLER—Aprtioant 
versus ; 
Mrs. A, CHANDLER—Oprosite Parry 
Dirorce Act (1V of 1869), sa 36, 37—Alimony— 
Subsequent unchastity of wfe, ejfect—Bench passing 
decree nisi observing that alsmony should be continued 
eo long as wife remained chaste and tinmarried— 
Observation, whether binding on another Bench con- 
firming decree and making order Jor permanent 

“alimony—kuch order not containing. dum sola et 
casta clause—Order cannot be varied or duecharged on 
ground of subsequent unchasttty. 

‘ Observations made by a Kenchof the High Court 
which passed the decree nis to the effect that alimony 
could only be paid eo long esthe wife remained 
chaste and unmarried, could have no effect beyond 
the period of tniertm alimony and would not be bind. 
ing on the another Bench which contums the decree 
nist and which passes orders as regards permanent 
alimony, If there is no dum sola etcaata clause m the 
order making the deoree niss absolute and granting 


alimony to tie wite, that order, should not be varied” 


or discharged on the ground of subseqnent unchast)- 
tye Collins vi Collins (i), followed, i : 


Mr. 9 M. Faizullah, for the Applicant, 
Mr. S. N. Seth, for the Oppcsite Party. 


Collister, J—These are two Cross= 
petitione, Oneis by Annie Chandler pray» 
ing tkat the alimony which was allowed 
to her by this Court be increased frcm 
ke, 12-5 0 rer mensem to Re. 2U per mensem 
and the other is by 'l homas Henry Chandler 
Praying thatthe order ci alimony be dis- 
charged cr mcdificd cn the glound of une 
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chastity on the part of Annie Ohandler, 
Annie Ohandler petitioned for dissolution. , 
of her marrisge.or, in the alternative, for. 
judicial separation, in the Oourt of the Dis-. 
trict Judge cf Oawupore.. l'he District Judge ` 
on March 27, 1926, dismissed the pets 
tion for dissolution of marriage, but 
granted a decree for judicial separation 
and directed the respondent to pay his 
wife Rs. 10 per mensem as maintenance. . 
There was an appeal by the petitioner, t. e- 
Annie Ohandler; to this Oourt, and on 
April 11, 1927, the appeal was allowed and: 
a decree nist was granted. In the course 
of their order the learned Judges said : 

“By s. 86 our poweis of granting alimony are 
dimited, until the decree ıs made absolute to the 
sum of ks, 10, which 19 the sum awarded by 
the Court below. We have no power under s. 37 to‘ 
grant permanent alimony until the decree is made : 
absolute, which cannot happen until after the- 
expiration of sıx months. But in order to 
save the parties’ further expenditure, we express the 
decided opinion that when the deciee 18 made 
absolute, there are no grounds upon which the Ocurt 
ought to increase the permanent alimony to a tum 
larger than that which has been fixed for the alimony 
pendente lite.” 

of 


At the end their order the learned’ 
Judges eaid thatthe payment of Rs. -10° 
a month would only continue while the” 
petilicner remained chaster and unmarried. : 
The decree nisi was made absolute by 
ancther Bench of this Oourt on July b; 
1929, The alimony was fixed at Rs. 12-60 
per mensem, being Rs. 2-8-0 in excess of 
the amount which had been fixed pendente 
lite; and the crder of this Court confirming 
the deciee ntst contained no Clause tothe 
effect that this alimony should only be 
paid duling chastity. lt is obvious that’ 
the observations ofthe Bench which passed: 
the decree nisi to the effect that alimony. 
could only be paid so long as the petiticner | 
Temained chaste and unmarried cvuld have - 
no cect beycnd the pericd of interim © 
alimony aud wculd not be binding on the 
Bench which conhbrmed the decree nisi: 
and-wuich passed orders as regaids pere 
manent alimony; and as we have esnown, 
the order under which the decree nisi was 
made absolute contains no dum sola 
et casia Clause. In Collins v. Collins (1) 
it was held that where, upon a decree 
absolute being obtained by a wife on a 
petiuon for divorce agawst her husband, 
an Older.18 made for the payment of a 
bxed sum for her mantenance by the 
divorced husband, and in such order, there 
18 LO dum sola et casta clause inserted, the 
Court cannot valy the order as made 


(1) (1910) 103 L T £0; 54 B J 652; 36 T L & 600, 
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where the divorced husband alleges that 
his wife has been guilty of adultery. The 
dum sola et casta clause must be inserted 
ln the order; it will never be inferred. The 
‘Court observed : 

“The argument of the respondent's Counsel really 
amounts to this, that in everyorder of the present 
Kind which is made a dum sola et casta clause ought 
to be included, in fact, euch a clause is inserted, 
it is expressed; if by any chance itis not inserted, 
it ought to be inferred 1 cannot think that such a 
contention is right. When an order of this kind is 
made, all the circamstances of the cage are considered 
and itis then determined, subject to any appeal 
that maybe made, whether the dum sola et casta 
‘clause should be inserted:and I think that there 
is nO more reason now for varying that order than 
for saying that an order whioh does not contain 
the clause ought by implication to be held to contain 
it. It is not suggested that the means of the hus- 
band have been altered. The only question before 
“me is the alleged misconduct of the wife. About 
what I know nothing andsay nothing, and in any 
‘ease it 18 not enough to entitle the present motion 
$o succeed,” 


“This is authority for the proposition that 
if there is no dum sola et casta clause in 
the order granting alimony to the wife, that 
order should not be varied or discnarged 
on the ground of subsequent unchastity. 
Inthe present case, as we have already 
shown, there was no such clause or condi- 
tion inthe order of July 5, 1929, under 
‘which the decree nisi was made absolute 
and the amount of permanent alimony was 
settled, Inthe circumstances, the petition 
of Thomas Henry Ohandler fails and is 
dismissed with costs, As regards the ap- 
Wlication of Annie Chandler for enhance- 
ment of the amount of alimony, there is an 
affidavit by Thomas Henry Ohandler cone 
taining an averment to the effect that he 
has been discharged by the company in 
whose service he was; and in view of this 
affidavit, the learned Counsel on behalf of 
Annie Unandler states that he does not 
press his upplication. In the circumstances, 
this application also is dismissed with 
costs. 
Be. Petitions dismissed. 


— ar Li 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Second Appeal No. 16 of 1937 
February 22, 1939 
Davis, J. O. AND TYABJI, J. 
. DOLARAM ARAT MAL— APPELLANT 
: versus 
MULOMAL RADHAKISHINDAS 
AND ANOTHHR—KESPONDENTS 
Limitation Act {IX of 1908), Art, 182 (6)— 
In accordance with law"—Application held not in 
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accordance withlaw—Failure of Court to see whether 
requtrements of rr.1l to 14 of O. XXI, Civ Pro 
cedure Oode (Act V of 1908), are complied with— 
Decree-holder, if protected from consequences of time- 
barred application. 

Although the duty is cast upon ths Court under 
O. KAL r. 17, Civil P. O., to ses whether the re. 
quirements of rr. 11 to 14, are complied with, the 
decree-holder ig not protected if the Goart fails to 
do so, from the ordinary consequences which follow 
when his request to the Oourt for its assistance is 
barred by time. : 

It is a matter of policy laid down by the Legis- 
lature that applications tothe Court forits assist. 
ance must be made in time whether that application 
takes the form of a plaint or an application in 
execution, 

An application for execution dated February 1, 
1933, which on the face of it wag time-barred was not 
an execution application made in accordance with 
law, as it didnot mention a previous execution 
application dated February 5, 1923, which it should 
have mentioned if the application of February 1, 
1932, itself was to be intima. But the Gourt in- 
stead of complying with the provisions of O, KAI, 
r. 17, admitted the application and ordered notices 
to issue and costs to be deposited. In the sabse- 
quent application dated December 8, 1932, the decree- 
holder again failed to mention the application of 
February 5, 1929, but subsequently applied for 
amendment of the application: 

Held, that the application of December 8, 1932, 
was barred and that there was no substance in 
allowing the amendment as the application of 
February 1, 1933, which omitted reference to the 
application of February 5, 192¥, and which was con- 
s3quently out of tims was nob in accordance with 
law and it therefore did not give fresh starting 
point for limitation. The fact that ıt wag an error 
to allow the execution of February 1, 1932, did not 
make any difference. 65 Ind. Uas. 14 (1), relied on, 
Fusloor Rahman v. Altaf Hussain (2) and 93 Ind, 
Oas. 166 (4), distinguished, 107 Ind. Oas. 303 (3), re- 
ferred to, 


8. A. against the order of the First Class 
Sub-Judge, Sukkur, dated January 5, 1937, 


‘Mr. Srikishindas Lulla, for the Appellant. 


“Mr. Kundanmal Dayaram, for the Response. 
dents. 


Davis, J, C.—This isan appeal against a 
judgment of the First Olass Subordinate 
Judge of Sukkur with appellate powers 
in which he allowed an appeal against 
an order of the Joint Subordinate Judge 
of Shikarpur who allowed execution to 
Proceed upon an execution application 
dated December 8, 1932, of adecree dated 
September 20, 1922. The appeal waa 
allowed ón the ground that a previous: 
execution application’ dated February |, 
1932, was not an execution application made 
in accordance with law, as it did not. 
mention a yet more previous execution 
application dated February 3, 1929, which 
it should have mentioned if the applicas 
tion'of February l, 1932, itself was to be, 


£36 - 


in time. There were in these proceedings 
five execution’ applications: 
of March 8, 1924; the second of March 20, 
19.5; the third of February 5, 1929; the 
fourth of February 1, 1932, and the fifth and 
last is that which is the subject of the appeal 
and is dated Decemher 8, 1932. Now there 
can be no doubt that the execution applica- 
tion of February 1, 1932, was not made in 
accordance wilh law. It omitted all refer- 
érice to the previous execution application 
of ‘February 5, 1929, so that ‘between the 
application cf March 20, 1925, ard the 
application of February 1, 1932, there was 


a period of more than three years and the. 


application dated February 1, 1932, skould 


have been rejected by ithe Oourt under’ 


O. -XXI, r. 17, Civil P. O., as being barred 
by time. But the Court did not comply with 
tke provisions of O. XXI, r. 17, ason the face 
of it. the execution application was time- 
barred, but ordered notice to issue under 
O. XXI, r., 22, and ecsts to be deposited, 
No costs were in, fact deposited, so that 


this execution application was infructuous,- 


In the: execution application of December 8, 
1932,the decree-holder cmitted to mention the 


execution application of February 5, 1929, and - 


the executing Court allowed the application 
of December £, to be amended in exercise 
of its discretion: but as the learned Appellate 
Judge has. pointed out, this amencment 
would. be of no avail-if the execution applicas 
tion preceding it, namely that of February 


J, 1932, was itself out of time by reason of. 


the fact that it omitted to mention the pre- 
vious applicaticn of February 5,1929. There 
was Do point therefore in allowing the execu- 
tion application of December £, 1932, to be 
amended `when tte previcus application of 
February. 1, 1932, itself was time-barred. 
Now the learned Advocate who has appear- 
- ed for the decree-holder ind has argued the 
case with great diligence and care contends 
that even if the omission to state in the 


execution application of February 1, 193?,the ` 


previous execution application cf’ February 
5, 1929, isa material omissicn go as to make 
the -execution application in which that 
omission occurs not ‘in accordance with 


law’,-yet the case ‘before us can well be 


distinguished frem the case in Saktjram 
Tahilram v, Tower (1), in trat, in this cage 
the Court, however, wrongly accepted the 
execution application of February 1, 1932, 
ordered it to be registered and ccats to be 
deposited: and ithe fact that -costs were 
not deposited did not’ affect the cage; 
ap QY 15 BLR 166; 65 Ind, Cas, 14; A J R 1922 Sind, 
i ; A t - Ath nk 
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for once the Oourt ordered the execution 
application to be registered, it must be 
deemed that that execution application 
was in accordarice with law. Under O. XXI, 
r. 17, the duty rests upon the Court of 
seeing that an application in execution is 
within time. The learned Advocate relies 
strongly upon two c.ses, wherein the point 
is stressed that the decree-holder should, 
not suffer for the fault of the Court. In 
Fuzloor Rahman v. Altaf Hussain (2), the 
defect was not a material defect at all. 
It was merely a case where the wrong 
while in 
the Madras case in Mdheswaran Nambu» 
dripad v. Velappa Menon (3), the point was 
again stressed that the party should not be 
made to suffer by reason of the failure of the 
Court to check the correctness of the entries 
in the execulion application. Butwe think 
that if we listened tothia argument ad miseri- 
cordiam in this case, we should just as 
well listen to it in a case where a plaint 
on the face of it is time-barred and should 
not have been accepted by the Oourt. We 
do not think that a plaintiff, when at some 
later stage in his suit the fact that bis suit 
was time-barred waa discovered, could be 
heard to say that heshould not suffer because 
the Court should not have accepted the 
plaint’ in the first instance. We do not 
think that because the duty is cast’ upon 
the Oourt under O. XXI, r. 17, to see whether 
the requirements of rr. ll to 14, Civil P, Q. 
are complied witb, the decree-holder is 
therefore protected from the ordinary con- 
sequences which follow when his reqnest to 
the Uourt for its assistance is barred by 
time, ‘lhe matter of time so far as execu» 
tion application is concerned is dealt with 
in Art. 182 (5); Sch. I, Lim. Act, and 
we think, it matters not whether the 
Court has before it a plaint or execution 
appheation, the burden lies upon the Court 
under any circumstances to see that its 
assistance is sought- for in time, If it 
does not do Bo, then we do not think that 
either the plaintiff or the decree-holder is 
freed from the consequences of his delay. 
It is a matter of policy laid-down by the 
Legislature that applications to the Court for 
its assisLance must be made in time and 
whetLer that application takes the fcrm 
of a plaint or an application in execution, 
we think. it matters not, - 

We think, therefore, there is no real difler- 
ence between this case and the case in 
(2) 10 O 541, | 


(3) 64°M1 J 154; 107 Ind, Cas, 808; A I R 1936 
Mad, 24; 89 ML T 87]; 27 LW 796, f 
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Sahtjram Tahilram v. Tower (1), by which 
we are bound. The learned Advocate 
réferred us to another case, the case in 
Pittambar Jana v. Damodhar Gachatt (4), 
at p. 673, but again in that cage the Court 
had before it an execution application 
which was not defective in material parti- 
culars. In that cage Suhrawardy, J. said: 

“ “On a consideration of the cases to, which I 
have made reference and the other cases which 
have been cited at the Bar, the conclusion to 
which I have arrived is that the expression ‘in 
accordance with law’ in Art. 182 (5) should be 
taken to mean that the application though defective 


in some particulars was such upon which execu- 
tion could be issued.” 


The case, however, before us is quite clear. 
The Court could not order execution to issue 
upon sn application that was on the face of 
it out of time. The fact that it was an error 
to allow the execution application to be 
registered appears to us to make no difference, 
We think, therefore, the judgment of the 
lower Oourt is right and the appeal is dismiss- 
ed with costs accordingly. 


D Appeal dismissed. 


- (4) 53 O 664 at p. 673; 98 Ind. Oas. 166; A I R 1926 
Oal. 1077; 45 O L J 86; 30 O WN 918, : 


ALLAHABAD HIGH COURT 
Second Appeal No. 166 of 1937 
February 13, 1939 
Iosa L Anman. J. 
AHMAD HUSAIN—Daranpant— 
APPELLANT 
versus 
Mst. AMIR BANO—PLAINTIFE— : 
RESPONDENT 
Muhammadan Law—Marriage—Sunnis—Option of 


puberty—Such right is prolonged till woman has 
knowledge of such right—But must be exercised 
within reasonable time of her knowledge ~Burden 


H proving ` knowledge—Evidence Act (I of 1872), 
+. 108. 

A woman's right of repudiating the marriage 
omnes during her minority is prolonged amongst 
noi Muhammadans until she is acquainted with 
she fact that she has euch a right. In other words 
he woman has the right of repudiating the mar- 
lage within reasonable time of her knowledge of 
he fact that she has the power to repudiate the 
marriage, 63 Ind. Oas 708(1) and 113 Ind. Oas, 
383 (2), relied on, 76 Ind. Cas. 45 (3), not followed. 
The fact, that a woman has knowledge of her 
‘aarriage orof her right to exercise the option of 
vuberty ata particular time, must be specially 
vithin her knowledge, and therefore the burden of 
roving such fact must, in view of the provisions 
af a. 106,- Evi. Act, boon her, 137 Ind. Oas. 739 
4), not followed, 


"SA. fromthe decision of the District 
‘udge, Bulandshahr, dated October 19, 1936, 


y 
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Messrs. M. A. Aziz and Ihsanul Haq, for 


the Appellant. i 
Mr. Mushtaq Ahmad, for the Respondent. 


Judgment.—This is a defendant's ape 
peal arising out of a suit brought by 
the plaintiff-respoadent for a declaration 
that the marriage of the plaintiff with the 
defendant stood dissolved in consequence 
of theexercise ofthe ‘option of puberty" 
by the plaintiff. It is common ground that 
the parties to the present litigation are 
Sunni Muhammadans and that they were 
married in July, 1926. The plaintiff's case 
was that she was nine years of age at 
the time of her marriage with tha defence 
dant and that her brother Zahiruddin 
acted as her guardian for the marriage, 
She further alleged that, some time before 
tha institution of the suit, she became 
aware ofthe fact of the marriage and at 
once. exerzised the “option of repudiation” 
and intimated the fact of the repudiation 
of the marriage to the defendant by meang 
of'a written notice. The defendant con- 
tested the suit On.the allegation that the 
plaintiff had attained puberty at the time 
of the marriage, He denied that the Plaintiff 
had the option to repudiate the marriage 
or that she ever exercised that option. The 
trial Court “held that the plaintiff had 
attained majority at the time of the 
marriage, andthat, even if she exercised 
the “option of repudiation,” she did so long 
after she had attained puberty, [a view 
of these findings, the trial Court dismissed 
the plaintiff's suit. On appeal by the 
plaintiff the lower Appellate | Oourt held 
that the plaintiff was about nine years, of 
ageon the date ofthe marriage and that 
“ghe had not attained puberty at the time 
of the nikah.” This finding of the lower 
Appellate Oourt being based on the evidence 
in the case, is binding oa me in second 
appeal. Having arrived at this finding, 
the lower Appellate Court proceeded to 
consider the question whether the option 
of puberty had in fact been exercised 
“without unreasonable delay” aad it held 
that “it is proved that the option of 
puberty has been exercised and. without 
unreasonable delay.” The only reason 
given by the lower Appellate Ooart in 
support of this finding: isin the following 


words : 

“Ag to this it ia in evidence that the plaintiff 
consulted a pleader_in Aligarh and'had a notices 
issued to the defendant-respondent.’ 


I am unable to appreciate the reason 
assigned by the lower Appellate Oourt in 


-838 
` Support. of its finding on the question as 
to wheter the “option of puberty” was 
-exercised bythe plaintiff and that without 
“unreasonable delay. It may be that the 
finding recorded by the lower Appellate 
Court on the question is correct orit may 
“be that that Ocurt. without applying its 
‘mind tc the evidence bearing on the ques- 
_, tion, recorded the above finding. Be that 
- as it may, the finding does not appear to 
‘be satisfactory and accordingly I cannot 
decide this appeal without having findings 
‘cn- certain issues that I propose to remit 
- tothe lower Appellate Oourt. The law 
`'on the question as to when a female, 
“who was married during her minority, 
- phould,if she so desires, exercise the right 
‘of option to repudiate the’ marriage, has 
"been settled bv this Court in Bismillah 
‘Begum v. Nur Muhammad (1) and Sughra 
'v. Muzaffari (2). It was held in these 
‘cases that the rule laid down by Imam 
‘Muhammad is the more reasonable and 
‘equitable to be applied to India, namely 
-that a woman’s right of repudiating the 
‘marriage performed during her minority is 
prolonged amongst Sunni Muhammadans 
until she is- acquainted with the fact that 
-Bhe has such a right. In- other words the 
‘woman has the right of repudiating the 
“marriage within reasonable time of her 
knowledge of the fact that sbe has the 
power to repudiate the marriage. Having 
regard to these decisions, it ia necessary 
“to have findings from the lower Appellate 
Gourt on the following issues: (1) When 
did the plaintiff for the first time repudiate 
the marriage ? (2) When didthe plaintiff 
fitst' come to know that she had the right 
to exercise the option of repudiating the 
-matriage ? Parties will be allowed to 
‘adduce further evidence on the point and 
-tbe findings willbe returned.to this Court 
-within four months from to-day’s date. On 
‘receipt of the findings, the usual ten days 
will be allowed for filing objections. 
‘The learned Counsel for tbe respondent 
placed ‘reliance on the decision of the 
„Lahore-High Court in Khanoo v. Bhaag 
` Bhari, 76 Ind, Oas. 45 (3), The learned 
„Judge, who decided that case, observed : 
“That the principle underlying the crude provi- 
.Bion of Muhammadan Law that the option of 
` puberty must be exercised by a female immediately 
onthe appearance of the physical signs of puberty, 
which was promulgated to people living under very 
different conditions from those which obtain to-day, {a 
that there must beno acquiescence in the marriage 
_ (1) 19 A L J 845; 63 Ind. Oas. 7(2; A I R 1992 All, 
155; 44 A 61 i 
1> (2) (920 ALJ. 101; 113 Ind Oas. 383, 
(3) 76 Ind, Cas. 45; A IR 1925 Lah, 66, 
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by the female, so'that the question  in’all -" auch 
‘oases is whether the-plaintiff has acquiesced in-the 
marriage.” Bea oO A 

With all respect I am unable to agree 
with this decision. In the first place +I 
am unable to appreciate what the learned 
Judge meant by the phrase “crude provi- 
sion of Muhammadan Law.” So far as J 
can see, the provision entitling a minor 
girl to exercise the option of repudiating 
the marriage far from being crude is in 
consonance with the rules ‘of -conduct 
governing a progressive state of society, 
which allows a person on whose behalf a 
contract hasbeen entered into during her 
minority to elect on attaining majority 
whether she would affirm or repudiate 
the contract. Apart from this, to hold that 
a woman has the right to exercise the 
option of repudiating the marriage so long 
as she has not acquiesced in the marriage 
would be to- legislate for the Muslims and 
not to follow the dictates of Muhammadan 
Law, and this the Gourt is not competent 
to do. It isto be remembered that there 
are two parties to a contract of marriage. 
viz, the husband and the wife and while 
the law gives the wife in certain cases the 
option to repudiate the marriage, that option 
has to be exercised within reasonable 
time as itis not in tke interest of society 
that the finality of the marriage tie should 
be kept in suspense for an unreasonable 
length of time. 

The learned Counsel for the respondent 
further placed reliance on a decision ol 
the Lahore High Courtin Mukhan v. Haidar 
(4). It was held inthat case that a 
Muhammadan girl is entitled to exercise 
her option of pukerty within a reasonable 
time from her knowledge of marriage: o1 
from her knowledge of the fact that’ she 
has right to repudiate the marriage on 
attaining puberty. To this extent this 
decision of the Lahore High Oourt is in 
consonance with the two decisions of thie 
Court noted above. But it was further 
held in that case that the burden of prov: 
ing that the plaintiff had knowledge of her 
marriage or of her right to exercise the 
option of puberty any considerable time 
before the institution .of the suit lies on 
the husband. Again with allrespect I am 
unable to agree with this proposition oj 
law. The fact, that a woman has knowledge 
of her marriage or of her right to exercise 
the option of puberty at a particular 
time, must be specially within her know. 
ledge, and therefore the burden of proving 

(4) A IR 1988 Lah. 449; 137 Ind. Oas. 739; 33 E 
L R 576; Ind, Rul, (1938) Lah. 341, f 
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such fact must, in view of the provisions 
ofs, 106, Evi. Act, be onher. (On the 
findings by the lower Appellate Court his 
-Lordship allowed the appeal ‘and restored 
the decree of the trial Court). ` 


Be ; Appeal allowed. 


BOMBAY HIGH COURT 
Second Appeals Nos. 187 and 293 
i of 1935 
February 23, 1939 
BRrcoMPIBLD AND MAOKLIN, JJ. 
| DATTATRAYA VISHNU DABHOLKAR 
—DsraNDANT—APPRLLANT 


versus 
SADASHIV SHIVRAM NISAL— 
= PLAINTIFF—RwsPon DANT 
. Pensions Act (XXIII of 1871), s. 4—Sutt relating to 
property subject of nt— Plaintiff's claim indepen- 
dent of grant—If falle under s. 4—Bombay Revenue 
- Jurisdiction Act (X of 1876), s. 4 (£) (d), Proviso 
Government having no interest in revenue of alienated 
„village — Applicability of 9. 4 (f) — Purchaser from 
inamdar claiming to be shown in village papersas per- 
son entitled to revenue—Suit, if barred by 8,4 (d) 
against Government— Proper order to be passed in such 
case—Dispute as to who is entitled to be holder—8. 4, 
Proviso, if applies — Inam — Grant — Construction 
—Grant held conferred heritable and alienable 
estate 


- The Pensions Aot is to be construed strictly in 
favour of the right of suit. A suit relating to pro- 
perty which has been the subject of a grant, but in 
which plaintiff's claim is quite independent of the 
grant isnot a suit relating to a grant of land 
revenue within the meaning of s. 4, Pensions 
‘Act. [p. 841, col 3.] 

| Clause (7) ofs.4, Bom. Revenue Jurisdiction Act can 

have no application to the case of an alienated village 

where Govt. has ceased to have any interest in the 
revenve at all. - 

: Although the Revenue Jurisdiction Act isto be 
_ construed strictly, that doesnot mean that it should 
Jhe construed so technically as to make its provisions 
“a dead letter. [p. 842, ool, 1.1 
~~ Where in a suit brought by a purchaser of a share 

of a village from ina r, the plaintiff wants to be 

shown in the village papers as the.person entitled 
to the revenue of the v ,he really claims to be 
` the superior holder as defined in the Bom. Land 

Revenue Code, and the guitis barred by a. 4 (d) 

‘against Govt. and the Govt.’ cannot be ordered not to 

pay the-revenue to the inamdar but to pay it to the 

plaintiff direct. An injunction against Govt. to pay 
. the plaintiff direct, and not to pay the superior holder, 
- would be contrary to the spirit, if not tothe express 
terms, ofthe Land Revenue Oode. The relation 
between Govt. ‘and the superior holder is not affected 
by the sale of the superior holder’s rights. The 
proper thing to do in such a case is to order the 

“inamdar to pay it to the plaintiff as soon as he receives 

it from the treasury. Lp. 843, col. L] 

The proviso to s. 4, relates to cases where there isa 
dispute as to the nature of a holding, that is to Bay 
as to whether it is exempt fromthe payment of land 
‘revenue or not.’ It does’ not relate to disputes as to 
who is entitled to be the holder. | : 
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Held, on construction that grant was not saranjam 
but conferred heritable and alienable estate, 174 Ind, 
Qes. 256 (1), relied ‘on, i 

S. As. against the decision of the First 
Class Sub-Judge, Ahmednagar, in Appeal 
No. 19£ of 1932. - 


Messrs G. N. Thakor and P. V. Nijeure» 
for the Appellant, 


Messrs. A. G. Desai and J. G. Rele 
and B. G. Rao (Assistant Government 
Pleader), for the Respondents. 


Broomfleld,. J.—These are two appeals 
by the defendants against a decree of the 
First Class Subordinate Judge of Ahmed- 
nagar with appellate powers in a suit relate 
ing to a share in the villages of Akolner and 
Khedle Parmanand in the Ahmednagar 
District. The facts are briefly these, 
Vishou Moreshwar Dabholkar and his 
brother Janardhan, who were the owners of 
a twc-annas share in the village of Akolner 
and asir aunas share in the village of 
Khedle Parmanand, mortgaged their share 
along with other property to Sadashiv 
Shivram, who is respondent No, 1 in these 
appeals. This mortgage was in January, 
1915, In 1920, a suit was brought on the 
mortgage against the two mortgagors and 
their sons, -among whom was Dattatraya 
Vishnu Pabholkar, who is respondent No. 2 
in Aopeal No. 293 and the appellant in 
Appeal No. 187. A decree was passed by 
consent in 1921 for an amount of Rs. 32,000 
odd. Eventually the mortgaged property 
was put to sale and purchased by Sadashiv. 
The latter made applications to the revenue 
authorities to get his name entered in the 
place of Vishnu Moreshwar in the village 
records, and to get his share of the amount 
paid to him by the village officers. These 
applications -were refused. The appeals 
made tothe superior revenue authorities 
and to Govt. were unsuccessful, and 
accordingly this suit was filed in December 
1930. a 

For cur purposes it will be sufficient to 
state the reliefs claimed in the suit. They 
were, firstly, a declaration that the shares 
in the two villages are ofthe ownership of 
the plaintiff Sadashiv by right of purchase; 
secondly, a declaration that the name of 
defendant No. 2, Dattatraya Vishnu, whose 
name was entered in the records on the 
death of his father in 1926 should be 
removed and the name of the plaintif 
entered instead ae the owner of the shares 
in the villages. Alternatively, it was 
prayed that Dattatraya’a name might be 
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retained nominally and the plaintiff's name 


entered asthe purchaeer of the shares, It 


was forther prayed that t 

plaintifi's share should se iL a 
‘directly by the village officers and that 
defendant No. J, f. e. the Secretary of State 
should be requested to give proner and 
necessary orders to the. village officers in 
respect of the plaintiff's management of the 
Villages. It was further asked that a rum 
‘of. Ra, 2,500, which bad heen collected and 
was held in the treasy 
epee 

ae e trial -Court- found -that t 

these villages was a, saranjam Aia 
ib was a grant of. the roval share of the 


‘revenue only, that a certificate 
| ‘Persicns Act was -therefore a ua 
i sthat'the Buit against the Secretary of State 
< Was barred under the Revenue Jurisdiction 
Act, Accordingly, the anit wag dismissed 
‚On apveal; the learned First Class Bubordi- 
. nate -Judge tock a different view. He 
'décided that the grant was not saranjam 
: but personalinam, that it was not inalien- 
able, that it was a grant of the soil and not 
‘merely of: the revenue, and therefore no 
-eertificate under the Pensiong Act was necege 


~Sary, and tbat the suit was ‘not barred bv 


ari diction Act, ag found 
t . © 4 
the trial Oourt’s decree, eae de 
a two annas share in 
er and a six annas share 
edle Parmanand, ordered 
name should he entered 
f the two villages, and 
at defendant No. 9,4 e. 
refrain- from obstructing 
ats ceiving the amount direct 
Age Casuries, and that defend- 
oN. : the Becretarv of State. shonld 
Gn R pay the amount of plaintiff's 
ey PE Hrect, and Should also pay the 
oer 1960 lying in the treasury to the 
ee N a Balnet tbis decree, appeala have 
No le? on ae by Dattatrara. Appeal 
“Appeal NG ont y the Becretary of State, 
ropose i 
pitais e first with the appeal of 
Counsel who appe 
(1) that the. 
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the Pensions Act. and (4) that the.- suit is... 
barred bv the Bom, Revenue Jurisdiction .: 
Act. It will be convenient to mention hare _ 
the position taken up by Govt. in this- 
case. It supports the other appellant as to 
the anit being barred bv the Revenue 
Jurisdiction: Act. It contends, however, that: 
the grants in question are personal inam 
and not saranjam. Tt has not contended: 
that a certificate ia necessary under the 
Pensicns Act, and it bas not: disputed the 
plaintiff's right to get the. revenue from 
defendant No. 2 after it has been paid to the 
latter in due course from the Govt, 
treasuries, 4 

The grants with which we are concerned 
are very ancient. The earliest documents 
now on record are two sanads of the year. 
1751, Exe. 188 and 139, relating to the 
villages cf Akolner and: Khedle Parmanand, 
respectively. They referto former grants 
of the villages to the ancestor of defende 
ant No. 2, and confirm the grants as regards 
Babs Fouzdari. Amanat and Sekhdari-and 
Kotwali, and Farmayash, and Ohakari: 
The grant was made in favour of the 
grantee and his heirs lineal or collateral 
from generation to generation. Jn the 
year 1753 we have a sanad, Fir. 107, which 
relates to both the villages Akolner and 
Khedle Parmanand, and a third village 
Navagaon. Tt describes them as villages of 
Moglai Ammal in which the Moglai Ammal 
was enjoyed before, and probably, although 
the language isnot very clear, it was 
merely a confirmation of' the rights 
previously granted. Subsequently, by 
Ex. 109, there was a grant of the Swaraj 
Ammal in the villages of Akolner and 
Navagaon in addition to the Moglai 
Ammal. This sanad contained an important 
recital that the Ammals were granted in- 
cluding Kulbab Kulkanu and rights of trees, 
water, stones, earth and minerals. which 
Tights were to be enjoyed in inam from 
generation to generation. Subsequently, it 
appears that the villages were. attached 
by Govt. and, on the intercession of 
Daulatrao Scindia with the Pesbwa, there 
wasa regrant in 1779, Exs. 113 and 140. 
According tn the samad, Ex. 140, the three 
villages of Akolner, Khedle Parmanand 
and Navagaon were granted in inam and 
it was provided that the grantee and his dese 
cendants should enjoy the inam from genera- 
tion to generation, . 

Exhibits 101 and 89 and 92 and 88 
are the proceedings and fatsalnamas, of 
tha Tnam Commission relating to Akolner 
and Khedle Parmanand, respectively, In 
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each case the old sanads were referred to 
and treated as conferring a heritable estate. 
In each case alsoit was provided that the 
inam was to continue “so long as there 
shall- remain in existence any male heir 
in the familv of the original grantee: Ramaji 
Anant” and the orders were passed 
nnder Sch. B, cl. 2of Act XI of 1852, that 
ds to say, the procedure followed was that 
appropriate for heritable grants not 
saranjam, There was a rather curious 
difference in the wording of the two faisal- 
namas. ‘In tbe case of Akolner the grant 
was of “the whole of the village Akolner 
exclusive of Mokasa, Sardeshmukhi Kherij 
Watani and ancient’ hake and iname.” In 
the case of Khedle Parmanand what was 
granted was “the Jahagir Ammal of the 
village equivalent to half the amount of 
the total revenue after deducting amounts 
due to hakdars and the village expenses,” 
But the bistory of the two villages does 
not suggest that any difference was intend- 
ed inthe nature of the grant, and in the 
Alienation Register, Ex. 87, the villages 
are shown similarly as Olass IT. Personal 
inam (not saranjam, which would be 
_ Class I), and the grant was described as 
one of the entire villages in each case. 

. It ie quite clear, we think, that the 
plaintiff has failed to establish that the 
villages were granted as saranjam. No 


doubt tbe grants were made in the first. 


instance for political or military services. 
But such grants are not necessarily of the 
nature of saranjam, and there is nothing 
in the old sanads to indicate that a mere 
lifeeestate was intended. The indications 
are rather the other way. The grants were 
not treated as saranjam by the Inam Com- 
mission, nor have they ever been so treated 
since. The rules made by Govt. as to 
-saranjams (see Dandekar's Law of Land 
Tenure, Vol. 1, p 174) provide that no 


saranjam shall be capable of sub-division, 


-aud also that the grant is liable to be 
resumed whenever the saranjam or its 
,Tevenue passes into the hands of a person 
: other than the saranjamdar, In para. 8 
‚of the judgment of the Court of first appeal 
there is a reference to a case, which Ishall 
have occasion to mention in detail in a 
monent, when an opportunity clearly arose 
for resumption under the saranjam rules, had 
they really applied to the case. Government, 
however, did not resume but recognized the 
alienation. Government to whose interest 
„it. is to assert that the grants are saranjam, 
-has never dore so, and dces not do so in 
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tained of all saranjam estates and these 
villages are not in that list. | | 

Mr. Thakor's argument that, even if not 
saraniam, the grants were inalienable. is, 
we think, clearly. untenable. Fatsalnamas 
of the Inam Commission in the same form 
as those in the present case were held to 
confer a heritable and alienable estate 
in Gajanan v. Jankibat (1). Besides, this 
contention must be regarded as res judica‘a 
forthe plea ‘that the estate is inalienable 
and the mortgage therefore invalid ought 
to have been taken in the mortgage suit. 
The point under the Pensions Act is not 
quite soclear. Ifthe case merely depended 
on the construction of the old sanads and the 
faisalanamas, it might have been rather 
difficult perhaps to.say that there has 
been a grant of the soil, at any rate in the 
case of Khedle Parmanand. But in this 
connection we have to consider, firstly, 
that Govt. which would apparently be 
interested in maintaining that it was a 
grant cf the revenue only, has not in fact 
taken that position, and, secondly, that 
defendant No 2, on whose behalf the argu- 
ment is now put forward, has himself claim- 
ed in the witness-box to be the owner of 
the soil of these villages. Moreover, the 
Pensions Act is to be construed strictly in 
favour of the right of suit. Section 4 of 
the Act, which is relied upon speaks of 
snits relating to pensions and grants of 
money or land revenue. This is not strictly 
speaking a suit relating to a grant of land 
revenue. There’ is no dispute as to the 
fact of the grant, or as to its validity, or as 
to the persons entitled under it. It is a suit 
relating to property which has been the 
subject of a grant, but the plaintifi’s claim 
is quite independent of the grant. If this 
could have been regarded as a suit relating 
toa grant of land revenue within the meane 
ing of s. 4, the suit on the mortgage would 
also seem to have been such a Suit, and 
the defence that a certificate was necessary 
could have been and ought to have been 
taken there. We think, tnerefore, that the 
objection based on the Pensions Act has 
properly been disallowed. 

Both Mr. Thakor fer defendant No 2, 
and the Assistant Govt. Pleader for the 
Secretary of State, rely upon B. 4 (d), 
Revenue Jurisdiction Act, which bars inter 
alia claims against the Orown to be entered 
in the village papers as superior holder, 
inferior hclder, occupant or tenant. The 
argumeut is that the plaintiff is asking in 


, (1)39 Bom, LR 1304; 174 Ind Cas. 256; A I R 1938 


this-case. It appears that a list is main- Bom. 1413; 10 RB 436. _ 
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‘effect tobe entered in the village papers 
as a superior holder, for a person who 
claims to have; his name either entered in 
place of .or. associated with that of the 
superior holder as being entitled to all the 
Tevenue payable to the superior holder is 
really claiming to be the Superior ho!der 
himself. ‘Superior holder” means, accord- 
ing to the definition in the Land Revenue 
Code, a person entitled to the revenue. 
Olause (f) of 6.4 has also been relied on, 
, on’ behalf of defendant No. 2. That clause 
-bars claims against the Crown to receive 
-payments payable outof the land revenue, 
and it is said that in the present suit the 

plaintiff is making such a claim. But land 
revénue is defined in the Revenue Jurisdic- 
tion Act ‘as meaning all sums and payments 
One or in kind received or claimable 

y or on béhalf of the Crown It seems clear, 
therefore, that cl. (f) of 6.4 can have no 
application to the case of an alienated village 
where Govt. has ceased to hava any ine 
terest in the revenue at all. 

But, though cl. (f) does not apply, there 
is, we ‘think, no satisfactory answer to the 
objection based on cl. (d). Mr. Desai, who 
appears for the plaintiff, has had to concede 
.that the first, relief claimed, viz. that the 
‘plaintiff’ 8 name should be entered as owner, 
is obnoxidus to the clause. He has argued 
that the alternative relief i3 not obnoxious 
to it because the plaintiff does not ask to 
“be described as a superior holder but only 
asa purchaser, I have set out in detail the 
reliefs sought. in the plaint, and it is quite 
clear that the plaintiff wants to be shown 
in the village paper as the perscn entitled 
fo the revenue of the village and such a 
person is the superior holder as defined in 
the Bom. Land Revenue (ode. Although 
the Revenue Jurisdiction Act, like the 
Pensions Act is to be construed strictly, that 
does not mean thatit should be cor strued 
Bo technically us to make its provisions a 
dead letter, 

! The judgment of the Court of first appeal 
peems to be based mainly on the orders 
assed’ by Gcvt. in another case of an 
alienation of a share in tte village of 
Akolner (see Ex, 119). lt appears that the 
eight annas share of one of the inamdar§ 
of Akolner had been purchaséd by one 
Gadre whose name had been entered in the 
village „accounts in 1880 In 1899 his 
gtandson and heir applied that his name 
should be substituted. The possession of 
the share in the village had been-all along 
with- the purchaser, and no objection to 
the entry of the name of the heir was 
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made by the original owners. The. onls 
persons objecting were some people whc 
claim to have purchased the rights of the 
original owners. It appears that in 183 
Govt. passed a resolution that in the cage 
of inam villages such as those with which 
we are concerned, which are held under 
special conditions and not summarily settled, 
it is necessary to be strict and, asa general 
rule, to refuse to enter sub-divisions. This 
change of practice is referred to in the 
written statement put in on ‘behalf of the 
Secretary of State in this suit. But, apart 
from that, the orders passed by Govt. in 
Gadre’s gaze can have no bearing whatever 
on the question of the jurisdiction of the 
Courts to control the revenue authorities 
in such aie Government may pass 
any orders tbat are considered proper 
in the particular case, One may think that 
in the circumstances of the present case it 
would really be more equitable and con- 
venient that the moneys to which the 
plaintiff is clearly entitled should be paid 
to him direct, and that if any charges are 
necessary in the village papers, they shoald 
be made. But the matter is entirely within 
the discretion of Govt, and s. 4, cl. (d), 
Revenue Jurisdiction Act, debars ‘the Civil 
Qourts from ordering that the entries 
should be changed. 

The learned Judge inthe Oourt of first 
appeal also appears to have relied on the 
proviso tos 4andons. Sof the Act. But 
io our opinion these have no application 

whatever to the present case. The Proviso 
to s. 4, as its terms show, relates to cases 
where ‘there is a dispute as to the nature of 
a holding, that is to say, as to whether it 
is exempt from the payment of land revenue 
or not. It does not relate to disputes as 
to who is entitled to bé the holder. The 

Judgment and decree relied on by plaintiff 
to bring him within the proviso, that is 
to say, the judgment and deoree in the 
m:rtgage suit, had nothing to do with the 
nature of the "holding and the judgment 
did not declare the properly in dispute to 
be exempt from payment of land revenue. 
As regards s. 5, cl. (b) of which was 
apparently relied upon, it is sufficient to 
say that thisis nota suit between private 
parties because some at any rate of 
the main reliefs are sought against the 
Orown, 

We must hold therefore that this sait 
as against Govt. is barred. It follows 
from that that no order can be made that 
plaintiff's name should be entered in the 
village papers, and defendant No. 2 must 


1040 
(terai as the superior holder. Fiom that 
“again it seems to follow that Govt. cannot 
be ordered not to pay the revenue to 


~ defendant No; 2 but to pay it to the plaintiff . 


direct. The definition of superior holder 
‘in the Land Revenue Code, to which I 
have already referred, shows that he is 
entitled to the revenue. Section 85 of the 
‘Code provides that he is to receive his 
‘dues through the village officere. Under 
cs, &6 the superior holder only is entitled 
“to arsistance from Goyt, So that an 
injunction .against Govt, to pay the plain- 
tiff direct, and not to pay the superior 
“holder, would be contrary to the spirit, if 
‘not to the express terms, of the Land 
“Revenue Code. The relation between 
‘Govt. and ‘the superior holder is not 
‘affected by the sale of the superior holder's 
‘rights, 

In a ‘somewhat similar case, already cited 
in a different connection, Gajanan v. 
Jankibai (1) an injunction was granted 
restraining an inamdar from receiving the 
revenue of his inam which he had alienated. 
Government was not a party tothat case, and 
itis not clear that there was any objection 
‘on the part of Govt. to payment being 
made to the alienee direct. Inany case that 
‘dues not seem to be a very appropriate 
method of dealing with the present case. 
The plaintiff is quite obviously entitled to 
the share of the income of these villages 
-which he has purchased, and, as long as 
Govt. is not prepared to pay it to him 
directly, we think the proper thing to do 
16 to order defendant No. 2 to pay it to 
the plaintiff as soon as he receives ıt from 
the treasury. Such an order, we think, is 
required by the justice of the case. Mr. 
Thakor has argued that the plaintiff ought 
to have filed cross-objections, and, not 
Having done so, is not entitled to any 
amendment of the decree. But- as the 
decree stood, there was nothing to object 
to, and, we think, the order we propose 
to make'is covered by r. 33 of O, XLI. 

The result is, therefore, that Appeal 
No, 293 of 1935 will be allowed, and the 
suit so far as it is against the Secretary 
of Btate will be dismissed with costs 
throughout. As regards Appeal No. 187 of 
1935, we substitute a new decree for that 
of the Onde of first appeal. We give the 
plaints declaration as already allowed by 
the Court of first appeal, and we also grant 
a mandatory injunction to defendant No. 2 
that he do recover the dmounts payable to 
plaintiff in respect of his shares: in the two 
villages and do immediately pay to him 
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the amounts so recovered, We understand 
that -in consequence of. the decree of the 
Oourt of first appeal certain payments have 
already been made to the plaintiff. There 
is no reason why thesé moneys should be 
returned and all payments hitherto paid 
will. stand confrmed. But interest on those 
payments is not allowed, Defeadant No. 2 
must pay all plaintiff's costs in the lower 
Oourts, except those occasioned by making 
defendant: No. 1 a party, and will ‘also 
pay the costs of this appeal to this Oourt. 
Civil Application No. 473 of 1938, which 
was for additional evidence,.is dismissed 
with costs. 
8. Order accordingly, 


LAHORE HIGH COURT 
Execution First Appeal No. 82 of 1939 
June 27, 1939 ; 
Ramu LALL, J. 
LADLI PARSHAD—J upamMaNT+DEBTOR 
—APPBLLANT 
a versus , 
Lala CHAMAN LAL —DROREE-HOLDHR 
— RRBPONDANT i , 
Civil Procedure Oode (Act V of 1908), O. XXT, 
rr. 23, 66, 0. XXXIV—Notice under 0. XXI, r. 66— 
Judgment-debtor appearing and contesting execution 
proceedings—Fatlure to give notice under O. XXI, 
r. 22, and omission to record reasons for fatlure— Pro- 
ceedings, if vitiated— Agricultural land hypothecated 
in decree — Decree-holder authorised to recover 
decretal amount by sale — Attachment before sale, if 


necessary. 
“Where notice of the execution proceedin and sale 
thereunder is issued under O. I, r. 66, and the 
judgment-debtor appears and contests these proceed- 
ings, it is unnecessary to give the judgment-debtor 
notice of procesdings that he is already well aware 
of and failure to give notice under O.: XXI, 
r, 22, andthe omission to record reasons dispensing 
with this notice is no more than an irregularity 
which does not take away the jurisdiction of the- 
Court., 55 Ind, Oas. 816 (1), 117 Ind, Oas. 648 (2) and 
181 Ind, Oas. 702 (3), relied on. 

. Wherein a decree which was based on an award 
agricultural land was hypothecated andthe decree- 
holder was expressly authorized to get the amount 
due under the decree realized by sale of the property, 
the decree comes within the purview of O, H 
Oivil P. O. The decree being thus in substance a 
mortgage decree, it is not necessary to effect attach- 
ment of the land before ordering its sale in execu- 
tion. f 

Ex. F. A. from an order of the Sube- 

Judge, First Olass, Karnal, dated January 
23, 1939. 


Mr. Shamair Chand, for the Appellant. , 
Mr. F. C. Mittal, for the Respondent. 


Judgment.—One Ohaman Lal who had 
a dak decree against Ladli Parshad 
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for Re. 14,632 with future interest, made an 
application for realization of the decretal 
amount by sale of agricultural land which 
is described as 515 bighas 7 biswas. The 
decree was passed om September 2, 1935, 
and one of the conditions laid down therein 
was that the decretal amount was payable 
within three years of the date of the decree. 
The application for execution was made on 
October 5, 1938, and a notice of preclama= 
tion of sale was issued underO XXI T. C6, 
Civil P. O. ‘The judgment-debtor appeared 
and contested the maintainability of the exe- 
cution proceedings. It appears that no 
notice under O. XXI, r. 22, Civil P. O. 
wss ever issued and the judgment-debtor 
objected that in the absence of the issue of 
such a notice or of reasons for dispensing 
with this notice, the Court had no jurisdic- 
tion to preceed with ihe execution pro- 
ceedings and tosell the property. The learo- 
ed Subordinate Judgeto wham the execu- 
tion application was made overruled this 
objection holding that the failure to record 
reasons for not’ issuing a notice was only 
an irregularity not amounting to a defect in 
jurisdictizn. It was also objected on be- 
half: of the judgment-debtor that the dec- 
yee in question was not really a mortgage 
decree and therefore attachment of land was 
necessary ‘before orders for its’ “sale were 
issued, as the decree was based, on an 
award. The third objection which was 
taken was that only 445 b‘ghas 16 biswas 
of land were hypothecated but now. 515 
bighas 7 biswas were intended to be sold, 

- The learned S i:bordinale Judge ‘overruled 
these objections: and an appeal his been 
“preferred to this Court through Mr, Shamair 
Chand who has reiterated these objections, 
The main point cn which the greatest 
stress has been laid by learned Oounsal in 
arguments is the objection based on tke 
failure to record reasons for not- issuing a 


notice under O, XXI, r. 22, In ordinary cir. 


camstances, such a defect would be fatal 
“and a sale concluded i in such circumalances 
would be void but in the present case notice 
of-tLe execution proceedings and sale there- 
under was issved under O. XXI, 1,60 and 
the. jadgment-debtor appeared: and contest» 
ed these proceedings. In such circum: 
stances it appears to me „tbat it was un- 
necessary to give the jucgment-debtor 
notice of proceedings that he was ‘already. 
well aware of and failure to give no.ice 
under O. XXI, 1-22 and- the omission to 
record reasons dispensing with tLis notice 
isno more than an irregularity which does 
b not take away | the jurisdiction- of the Oourt, 
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The matter appears to me to be covered: 
by authority. In Kora Lal: v. Punjab. 
National Bank, Ltd.; Multan (1), Sir Shadi 
Lal, O. J. held’ that where the Court ‘did: 
issue a notice to the judgment-debtor 
though it was issued not under O. XXI, 
r. 22, but under r. 66 and the latter was 
afforded an oOpportanity to show cause why 
the decree should notbe executed againat 
him, the object aimed at by r. 22 should be 
held to be carried out and the mere fact 
that the notice was not under that .rule 
does not vitiate the proceedings. 


It appears to me that this case ia very 
similar in facts to the case befora me. The 
object of the rule is obviously to give an 
opportunity to the judgment-debtor to urge. 
any objection tn the maintainability of 
execution proceedings, to prevent his being 
taken by surprise and to afford him: an 
opportunity to satisfy the decree before 
execution issues. It’ appears to me that 
where a person contests a notice under 
O. XXI, r. 66, ho is aware of the proceed- 
ings, is not taken by surprise and can, if he 
so desires, satisfy the decree before the 
property is brought to sale i in the course 
of execution proceedings. ‘In Fakhrul 
Islam v: Bhubaneshwari Kuer (2), the facta 
were that a notice was ordered to be, 
issued ander O, XXI, T, 22, but it did not 
in fact issue and ‘was suppressed. It was 
held on an application to set asidea sale 
in execution on the ground that a fresh 
no.ice should have been issued, that no 
fresh notice was necessary. Kul want Sahay; 
J. held that if notice was issued but not 
served and yet the judgmentedebtor 
appeared and raised objection the object 
of the rule was satisfied. This proposition 
was laid down with greater emphasis by, 
a Division Bench of the Osleutta High 
Court ina case reported in Chandra Nath 
Bagchi v. Nabadwip Chandra Dutt (8). 
There, too, instead of issuing a notice 
under O. XXT, r. 22, a notice under-O. XXI; 
T. 66, was issued and the judgment-debtors 
appeared and ‘objected tothe valuation to` 
be inserted ‘in the proclamation of sale 
and later the sale could not -proceed be- 
cause originally oo notice under r.'22, had’. 
been issued. Referring to-a dictum ot. 
their Lordships of. the Privy Oouncil in 


(ly A I R 1921 Lah. 384; 55 Tad, oe 816; 118 P LR 
1920; 5Lah L J67; 3UPLR(L 

(2)7 Pat. Be 117 Ind, Oas 648; A TR 1929 Pat, 79;. 
Ind. Rul. Pat. 456. l 


29) 
A IR 1931 Cal 476; 131 Ind. Cas.. 703; 580g 
329; 35 OW N 9; Ind, Rul, (1931) Oal 491. 
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Renkin, O. J. in delivering the judgment 
of the Division Bench observed that it 


was quite unnecessary to push the abstract 


logic of the dictum of the Privy Oouncil 
in Raghunath Das v. Sundar Das Kheiri 
(4), to the ridiculous extreme that in all 
circumstances a notice underr. 22, wasa 
condition precedent to the sale before 
which the Oourt had no jurisdiction. The 
learned Judge went on to observe as 
follows : 

“I do not inany way seek to throw doubt upon 
the proposition that where such a notice had not 
issued and the party who is entitled to notice does 
not in substanee get notice and is not given or does 
not take an opportunity to object to the execution 
of the decree, the sale which follows will be without 
jurisdiction .....The parties in the present case have 
been litigating actively upon the question whether 
this execution’ should proceed and how 
it should proceed..............16 appears to me 
to be merely piling unreason upon technicality to 
hold upon the circumstances of this case that it 
isopen tothe judgment-debtors on these grounds 
to object to the jurisdiction of the Court because 
they have not got a formalnotice to do something, 
namely, to dispute the execution of the decree 


when in point of fact they were busy disputing- 


about it in all the Courts for the best part of the 
last two years, Idecline to push the doctrine so far, 
asthat and it seems tome that the execution should 
proceed.” 


I am in respectful agreement with the 
above exposition of law and I hold, there- 
fore, that there is no substance in the objec- 
tion based on the failure to record reasons 
for not issuing’a notice. It may be observed 
that the Lahore High Gourt has by notificae 
tion ‘of 1932 amended r. 22, O. XXI. by 
adding to para. 2 thereof words to tne effect 
that failure to record reasons shall be’ con- 
sidered an irregularity not amounting to a 
defect in jurisdiction. 4 


So far as the “second objection is cons. 


cerned, the decree was based on an award 
and in it agricultural land was hypothe- 


cated and the decree-holder was expressly- 


authorized to get the amount due. under the 


decree realizad by the sale of the property. 


This, in my opinion, brought the decree 
within the purview of O. XXXIV, Oivil 


P. O. The decree being thus in substance’ 


a mortgage decree, it was not necessary to 


effect attachment of the land before order- 
ing its sale in execution. I see no substance: 


in the third objection either, because the area 
hypothecated was 448 bighas in the decree 
and this has now become 515 bighas by the 
addition of shamilat land which was allotted 


(4) 42 O 72; 24 Ind. Osa. 304; A IR1914 PO 129; 
41 I A251; 18 O W N 1C58; 1 L W 567; 27 M L J 150; 
16 M LT 353; (1914) M N 747; 16 Bom. L R814; 
#00 LJ 555; 13 A LJ 154 (PO), | A; 
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to the judgmentedebtor on partition. The 
shamilat was also hypothecated and the 
decree-bolder is, therefore, entitled to get 
his decree satisfied out of the whole area 
hypothecated including the shamilat land 
which fell to the share of the judgment- 
debtor. In these circumstances, [ see no 
substance in this appeal which I~ dismiss 
with costs. 
D. Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 
GOURT 
Miscellaneous Second Appeal No, 44 of 1937. 
May 23, 1939 
Davra, J. O. AND Tyausr, J. 
KHEWOHAND RAMDAS WADHWA— 
Dgrenpant No. I— APPALLANT 
versus 
MATHRADAS GIRDHARIDAS AND orunrs 
—PLaINTLeF3—RRSPONDENTS. 

Hindu Law~—Joint family — Suit by minor co- 
parceners for accounts of ancestral property in hands 
of third person — Manager not joined as co-plaintiff 
but joined as defendant—Sutt, tf maintainable. i 

Where the father, the manager of the joint Hindu 
family is not joined as co-plaintif, the, minor co- 
parceners cannot bring a suit for accounts of the 
Joint sncestral property in the hands ofa third 
party, even if the father is joined as defendant and 
supportg their claim. The minor plaintifls cannot 
givethat third person a receipt or quittance on 
settlement of his accounts, even should that person 
be willing to account, That can be done only by the 
Manager, who therefore, alone is entitled to call for 
accounts and give a quittance or receipt on settlement, 
If therefore, the minor plaintifis cannot give a good: 
quittanca or receipt on settlement of accounts, 
obviously they have no right to sue. Since itis the 
manager or karta who is alone competent to represent 
the family, to act for ıt and to bind it. The device 
of joining the manager as a defendant does not avoid 
the difficulty. 168 lnd. Oas, 801 (1), 133 Ind, Oas, 116 
(2), 9 Ind: Oas. 759 (3)and Alagappa Ohetti v, Vellian’ 
Chetti (5), reliedon, Arunachalla Pillai v. Vythia- 
linga Mudaltar (4),. distinguished, i 


Mr. D. N. O'Sullivan, for the Appellant. 


Mr. Srikrishindas H., Lulla, for the Rego 
pondents. i p 


Davis, J. ©.—The suit out-of which this 
miscellaneous second -appeal arises is a 
peculiar one. It was brought in the Court 
of the Second Olass Subordinate Judge at’ - 
Shikarpur ostensibly in. the names of three 


. Minors, the sons of Girdharidas through 


their grandmother. Tulsibai as next friend. 
Tulsibai was the mother of Girdharidas who 
was -defendant No. 2 and identified 
herself with and supported the plaintiffs’ 
case, Girdharidas, defendant No. 2 and ` 
his minor sons, the plaintiffs,-are members 
of a -Hindu joint family-and Girdharidas- 
is the guardiansinelaw of. the minor plains 


ai 
tiffs, and heis the manager of the joint 
Hindu family. Some explanation as to why 
be did not himeelf as plaintiff and manager 
of thé joint Hindu family bring the suit 
on behalf of himself and his minor sons is 
obviously called for as the suit purporis to 
be & suit for accounts of joint family pro~- 
perty alleged to have been in the hands of 
defendant No. 1 as trustee since 1907, long 
before the minor plaintiffs were boro, and 
the minor plaintıffs had asked for their 
three-fourths share to he awarded them 
after settlement of accounts, But it is 
obvious that the plaintiffs as members of a 
joint Hindu family are not entitled to any 
specitc share in the undivided property, 
and the learned Advocate for the respon- 
dents in this appeal, the minor plaintiffs, 
dealt discreetly with that part of their claim 
by dropping it. 

The Joint Subordinate Judge who tried 
the suit, dismissed it holding that the minor 
Plaintiffs had no right to ask for accounts 


from ‘defendant No. 1 who, it was found,’ 


stocd in some sort of fiduciary relationship 
to defendant No. 2, but it was defendant 
No. 2 alone who was entitled to call on de- 
fendant No, 1 to account, The First Olass 
Subordinate Judge in appeal, however, held 
that the minor plaintifis as having aright 
independent of their father in tne joint 
ancestral property in the hands of defen- 
dant No, 1 had a right to call upon defendant 
No. 1 to aécount, and he found that the fact 
that the father was joined as defendant 
No. 2 brought all necessary parties upon 
the récord, and made the case complete. 
He did not refer to the fact that the minor 
plaintiffs, though undivided, claimed their 
separate share in the joint family property, 
apart from: their father defendant No. 2, 
though the suit was not a suit for .partition, 
nor did -he -refer to the fact that, the minor 
Plaintiffs could not give a receipt or quite 
tance to defendant No. 1, even if he was 


prepared to account, and could not therefore’ 


be in_a position to sue. He therefore al- 


lowed the appeal and reversed the order of 


the.trial Judge dismissing the suit. Defen- 
dant No. 1 has appealed, 

| There is no real dispute about the facts 
in this case. Radhakrishindas, the father of 
Girdharidas, the father of the minor Plains 
tiffs, died in 1907, , and cn his death Radha- 
krishindas' widow, the minors’ present next 
friend, not unnaturally, approached defen- 
dant No. 1 Khemchand, her late husband's 
nephew, to ‘look after the property and 
safeguard the interests of her minur son 
Gurdharidas, the present defendant No, 2, 
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then aged six years old. Khemchand- 
agreed. Also it is not now disputed, and it is 
found by ‘both the lower Cours that whe- 
ther Khemchand was a trustee de son tort. 
or not, he was bound to account for the’ 
property whatever its value, which on ‘the 
death of ‘the father cf defendant No, 2 he, 
at the request of the mother of defendant 
No, 2, undertook to administer and ' safe- 
guard. The only questivn of difference’ 
between the two lower Courts is as to whont 
defendant No. 1 should be called upon td’ 
account—defendant No. 2 as the trial Court 
finds or to the minor plaintifis as the lower 
Appellate Oourt finds? Our view is that’ 
he cannot be called upon to ‘account by the: 
minor plaintiffs in this suit, i 

Before us the case was argued at first: 
broadly on the ground tnat the minor plains’ 
tiffs alone could not sue for accounts of: 
the joint family property inthe hands of 
defendant No. l. Wetendant No. 2 as 
manager of the joint family and the joint: 
family property was alone entitled to sue, 
and he had not done so, but had put up his 
minor sons, with their grandmother as next 
friend to sue, BO as to avoid that accounting- 
between himself and defendant No. | which 
would take place if he, defendant No 2; 
sued as plaintiff, There is no doubt in our 
minds that this explanation is the true ex 
planation of the action of defendant No. 2. 
He supports the claim of his minor sons 
against defendant No. 1 but .he will not’ 
sue himself: Reliance was placed on behalf 
of the dppellant-defendant No, Lon a case 
of this Court in Kallianeshwar Bhagwandas: 
v. Shewaram Nandram (1} in which it was 
held that the manager or karta is alone. 
competent to represent the family, to act 
for it and to bind it, and a mere Co-parcener 
cannot sue or appeal alune, Reliance was’ 
also placed upon the judgment in Ram 
Kishan v. Ganga Ram (2). It is true that 
in Kallianeshwar Bhagwandas v, Shewaram- 
Nandram (l), this Oourt was considering: 
the case of an appeal by a co-parcener who 
was not joined as a party to the suit and 
other considerations besides that of the 
Tight of a co-parcener to oust the karta or 
manager from authority or interfere in his: 
management were present; but all the 
diligence of the learned Advocate for the 
respondents has’ not enabled him to find: 
one case where it has been held that minor 
co-parceners’ Can bring a suit with respect 


(1) 30 5 L R 467; 168 Ind. Oas. 801; A I R 1937 Sind 
94; 9 RE 8 246. ae 

(2) 12 L 438; 133 Ind, Cas, 116; AI R 1931 Lah, 559; 
32 P L R 199; Ind, Rul, 1931) Lah, 740, ai 
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to joint family property in the possession 
of a third party without the manager or 
karta being. himself a plaintiff. All the 
‘cases cited merely show that it was at one 
Kime considered necessary io join the other 
co-parceners with the managér in a suit 
brought by the manager, which is no longer 
good law: Kishan Parshad v. Har Narain 
Singh (3) at p. 277; but not one case is 
«ited to us to show that minor co-parceners 
an, therefore, bring a suit such as this 
and do what, ıt would appear, the mangar 
only is competent to do. 

The case nearest to the argument of the 
Wearned Advccate for the respondents was 
Arunachala Pillai v. Vythialinga Mudaliar 
44), but this case merely decided that no 
member of an undivided family, except the 
manager, as such, is entitled to bring a 
suit toestablish a right belonging to bis 
Kamily without making the other members 
xf the family parties to the suit, but that 
sase did not decide that minor co-parceners 
zould bring a suit for accounts of the joint 
ancestral property in the hands of a third 
Party, their father, the manager, not being 
soindd as co-plaintiff, but being joined as dee 
‘endant No. 2 and supporting their claim ; 
aor did the case decide that adult cce 
parceners could usurp the authority and 
status of the karta or manager and bring a 
wmit in their own names separately from 
aim. We think this case can be looked at 
‘imply and dédided simply in this way; 
Ae minor plaintiffs could not give defen» 
lant No, 1 a receipt or quittance on settle- 
ment of his accounts, even should defendant 
No. 1 be willing to account. That could be 
done only by the manager, who therefore 
«lone was entitled to cali for accounts and 
give a quittance or receipt on settlement, If 
merefore the minor plaintiffs could not give 
“efendant ‘No. 1 a good quittance or 
eceipt on settlement of accounts obviously 
hey had norght to sue, thé truth being 
mat, as. laid down in Kallianeshwar 
shaguandas v. Shewaram Nandram (1), it 
3:the manager or karia who is alone 
‘ompetent to represent the family, to act for 
«and to bind it and this proposition finds 
upport in the judgments in Alagappa 
'hetti v. Vellian Chetti (5) and’ Kishan 
%arshad-v, Har Narain Singh (3), which 
mphasize the rightof the manager to sue 


lone; but ihe coparcener has no such 
(3) 33 A 273 at p 217; 9 Ind. Cas, 739; 38 1 A 45; 8 
. L J 256; 15 O W N 321; 9M L T 343; 13 O L J 345; 
iu L J 378;.13 Bom. L R 359; (1911) 3 M W N 395 
D). £ és 
(4) 6 M 37, 
(b) 18 M33;4ML J 288, 
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right. We do-not think the device of joining 
the manager as a defendan! avoids the 
difficulty, Reference may also be made. to 
the case in Ram Kishan v. Ganga Ram (2), 
where after quoting from the judgment of 
the, Privy Oouncil in Kishan Parshad v. 
Har Narain Singh (3) Dalip Singh, J. said 
(p: 432*): - : 

“It seems to me to follow from the above that it 
is not the form in which the manager sues whioh 
dete: mines* his onpacity to sue on behalf of the 
joint family, but the fact that nobody except him 
has the right to interfere ın the business of the 
joint Hindu famıly or to give a discharge or a 
receipt for a debt due toor from that joint family 
which confers the capacity on the manager.” 

And 

“it is clear law that a son could not interfere 
with the father's management cf the family business,” 

To hold otherwise would be to .deprive 
the father of the right and power of 
manageme:t, This is much the effect of 
the ruling in Kalltaneshuar Bhagwindas 
V. Shewaram Nandram (1), We hold, theres 
fore, the minor co-parceners had no right 
to sue, and we allow the appeal and restore 
the crder of the trial Judge with costs 
throughout, 

D Appeal allowed. 


*Page ot 12 L.— Kd.) 
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Civil Miscellaneous'Appeal No. 5 of 1939 
May 29, 1939 
Rusgeta, O. J. AND DUNK LRS, J. 
LEE SHJI—APPELLANT 


Ve TEUS b 
CONGOLIDATED TIN MINES or. BURMA, 
Ltp.— RgsPon DENTS 

Workmen's Oompensation Act (VIII of 1923), as, 13, 
3—Princtpai's lrabusty to compensate workmen em- 
ployed by contractor — Wrlful atsobedience of work- 
man —Lrability of employer — Tests — At tims of 
acctaent workman dotng work for which he was 
employed, but having no right to go to place where he 
dted—Amployer's lrability. 

Section iz, Wvikmen's Compensation Act, shows 
that the principal who employs a contractor shall be 
hable to compensation to woikmen whom he did not 
immediately employ but who are employed.by the 
contractor. But beforethe principal is made Lable, 
it must be established that the contractor was entitled 
to expect such workmen to do his work at his orders 
and that he was entitled to dismiss such workmen. It 
must be shown thatthere wasa contract ofservice 
between the workmen and the contactor, Where there 
18 only an agreement by which certain selected persons 
Could come when they chose and do work on their own 
account which would get for them remuneration from 
the contractor, the principal is not liable to compen 
sate such workmen, 

Under e, 3, in spite of there being wilful disobedi« 
ence on the part of the workman concerned, an em« 
ployer: may be lable ın respect of “injury 
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which results in death provided the accident arose 

out of and inthe courses ‘of a person's employment. 


In considering this question the ambit or scope ofa 


man’s employment must be looked atin relation to 
the contract which he bas made with his employer. 
There is one test which is always applicable, and it 
is this: Was it part of the injured person's em- 
ployment to hazaid, to suffer, or to do that which 
caused his injury? If yes, the accident arose out of 
his employment. 5 

In a case,where the workman met with his death 
when he wos doing the very thing which he was 
employed to do, the mere fact that he had no right 
to be working in the place where he was when he met 
his death, doesnot show that the accident did not 
arise out of and in course of employment and the 
employer would in such case be liable to compensation 
under s, 3. 

{English Case-law relied upon, ] 

O. Misc. A. against the order of the Oom- 
missioner for Workmen's Compensation, 
Tavoy, dated November 3, 1938. 


Mr. U. Chan Htoon, for the Appellant. 
Mr: De; for the Respondents. 


Roberts,C. J.—Thisis an appeal from 
the order <i the learned Commissioner for 
Workmen's Compensation at Tavoy arising 
out of the death of one Chan Oni Lyan, a 
Chinaman, who was killed cn August 24, 
1937 whilst working inor about the mines 
of the respondent company. The cause of 
his death was the fall of a tree which col- 
lapsed into a drainage or ditch in which he 
was working, and this action is brought by 
his widow by her agent Ah Ohan against 
the respondent company, The learned 
Commissioner framed fcur issues, the first 
being whether on the date in question the 
deceased was a workman employed by the 
respondent company, and that issue he 
answered in the aflirmative for reasons 
which we find it difficult to anderstand. He 
states that his finding has been arrived at 
in view ofthe evidence ‘of one Akbar and 
that at the time of his death the deceased 
was -what is known as atributor? We are 
not told in the order of the learned Ooms 
‘missioner what atnbutor is: We are not 
told with whom he had a contract of service; 
we gre not told of the nature of his work, 
or -the place -at-which he was expected to 
work, or the wages which he earned; but 
we are left with the bare finding of fact that 
he was in the opinion-of the Commissioner a 
workman within the statute. Akber inhis 
evidence says that the deceased was g 
tributor who during the four days, betore 
jis“death (which was the only period for 
which he had been a tributor) did not 
supply any oneto the company and that His 
name ‘was not entered in apy ledger, In 
erces-examination he said that contractors 
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do not employ tributors but tributors ge 
and sell ore to contractors and get cas) 
from them. And his evidence was there 
fore to the effect, so far as I can see, tha 
the deceased was not employed by any 
body but was a free agent to come and g 
as and when he liked for the purpose o 
collecting ore or doing come other ancillar 
wok which would result in his privat 
gain when he sold the produce toa contrac 
tor. Anoiher witness, Mr. Rajan, who wa 
the Assistant Officiating Manager of the ret 
pondent company, said that the contractc 
engaged his own labour and made his ow: 
arrangements for paying them, and th 
contractor was paid by tho company a) 
agreed price per viss won. Tois makes i 
doubtful as to whether the contractor 
would pay merely for the ore which wa 
given to them by the tributors or whethe 
they were dealing with the deceased upo: 
the footing of | servant or same one wh 
was having a series of contracts with them 

Section 12, Workmen's Oompensatio 
Act, plainly shows that the principal wa: 
employs a contractor (that is to say, th 
respondent company here) shall be lab) 
to compensation to workmen whom he di 
not immediately employ but who ar 
employed by the contractor. But there i 
so far as I can observe, nothing in the ev. 
dence in this case which shows that th 
deceased ever had a contract of servic 
with the contractor at all. Loosely speaking 
of course, it might be permissible to sa 
that the coolies who collect ore and are pai 
bya contractor for what they collect ar 
employed by him, but the tesis of employ 
ment must be looked to. Were the cor 
tractors entitled to expect such coolies an 
the deceased among them, to do their wor 
under their orders? Were they entitle 
to dismiss such persons? Was there i 
short a contract of service between thel 
or was there merely an arrangement b 
which certain selected persons when the 
chose could come and do work on their ow 
account which would ‘get for them remun 
ration from the contractors? We have ni 
been favoured with the result of an exam 
nation into these matters, and this cat 
must accordingly go back 10 the Oommy 
sioner so that he may take evidence an 
record the evidence that he has taken an 
that we may say whetner upon that ev 
dence there is any material upon which | 
can find that the deceased in this case wi 
a workman within the meaning of tl 
statute, lf he was such -a workman, tl 
next question ia whether the accident whic 
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killed him arose out of or in the course of 
his employment, having regard to the pro- 
visions of 8,3 of the Act. And it 18 clear 
from those provisions, looking at sub-s. (1) 
(b; (ii), that the employer shall not be 
liable in respect of any injury not resulting 
in death catised by an accident which is 
directly attr.butable to the wilful disobe- 
dience of the workman to an order expressly 
given. Tbat means to say that the first 
question to be faced is whether the accident 
arose out of and inthe course of a work- 
men’s employment.. If it does, the employer 
is prima facie liable unless there is a wilful 
disobedience by the workman to an order 
expressly given. But even though suca 
wilful disobedience has existed, the liability 
occura when the injury is found to have 
resulted in the workman’s death. Accord- 
ingly, the O.mmissioner had to address 
himself, having found that the deceased 
was a workman, to the question whether 
this accident arose out of and in the course 
of his employment. This matter he has 
dealt with in a somewhat summary way. 
He said that it was clear that the deceased 
had no right to be working ia the plaze 
where he was when he met his death, and 
that therefore the accident did not arise 
out of and in the course of his employment. 
‘But the Btatute says in plain terms that in 
‘spite of there being wilful disobedience, an 
‘employer may be liable in respect of injury 
which results in death provided the acci- 
dent arose out of and in the course of a 


‘person's employment. 


Now in cousidering this question, the 
ambit or scope of a man’s employment 
must be luoked at in relation to the con- 
tract which he has made with his employer. 
The first tning to be noticed 18 tnat it is 
quite clear tnat there are a numoer of 
things which a person may do whilst he 18 
being employed which do not arise out of 


- and ın tae course of his employment. Two 


cases assist usin this connection, In the 
first ‘case, Davies v, Gwauncaegurwen 
Colltsry (1), a workman in contravention 


.of express orders went to hang up his 


coat in a place to whicn he had been 
forbidden access, and it was. held that 
the act of hanging up his coat, though done 
at or close to the place of nis employment, 


“was done for his owa purpose and done in 


a place outside the scope of his employ- 


- ment, and.was merely an act incidental to 
‘bis employment, and therefore’ was not an 
act covered by the statute, A further 1lluge 


oe 


g) (1934) 23 K B 651; 68 8 J 982; 40 TL R 


185—107 & 108 
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‘while doing those 
‘concerned his work, he was injured by a 
falling tree. , 
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tration of the same principle arose in ac.se 
to which I referred in argumont, where 
a travelling ticket collector in the employ- 
ment of the Great Western Ry. Uo. waa 
obliged during the course of his duties to 
remain on different occ ions for a night at 
Swansea. Being qualified as a guard and 
therefore being liable to be called upon in 
any emergency to act as such, he was 
obliged to leave the address of his lodgings 
ia Swansea with the Ry. Oo; but apart from 
that he was free to goto and fro wherever 
he chose in Swansea whilst not on duty. 
One morning whilst ging from his lodge 
ings to the station to join the tran, he fell 
in the street and ciaimed compensation. It 
was held, while in the street proceeding 
from his lodgings to the station, he was 
not performing any duty under his cone 
tract of service, and therefore the accident 
did not arise in the course of his employe 
ment. And the whole question in this 
case is whether the accident which took 
Place was one which took place owing to 
the nature of the person's employment and 
from a risk which waa incident to the 
carrying out of his daties in that employ- 
ment alone. Ia the case I have just cited 
Alderman v, G, W. Ry. Co., (2), althouga 
the appellant would never have been at 
Swansea but for the nature of his employ- 
ment, he was whilst at Swansea acting as 
an ordinary member of the public. In thig 
case, however, it seems to me that- the 
accident which arose was one which arose— 
as3uming the deceased to have been a work- 


‘man—by reason of the fact that he was 
doing the very thing which he may well 
-have been employed to do, namely to find 


ore, and in the course of finding ore and 
things which directly 


In Clarke v. Southern Railway (3) the 


authorities in relation to the ast of a person 


who does something which he is forbidden 


to do whilst engaged in his work received 
. careful 


consideration at the hands of 
Sorutton, L, J. In that case Olarke, who 
was a Workman ia tha employ of the 
Southern Railway, went by a shorter route 
along the permaneat-wvay to his work. 
This -was a common practice although 
forbidden by the company’s rules, When 


.. tne servant had walked some distance along 


the line an engine was found to be going in 
. (2)-(1937)-A O 454; Lot L J K B335;30B WOO 
64; 15> L T 44); 81 8 J 337; 53T L R 504; (1937) 8 A 


E R408, 
sa" (1927) W O I Rep, 283; 96 L J KB 573;137 L 
|| u F 
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the same direction and he tried to mount 
it eoas to get a lift, with the result that he 
was seriously injured. It was held on appeal 
that workmen were not any longer in their 
employment. when they went into a definitely 
Prohibited area and had gone outside 
their sphere of employment. Scrutton, L. J. 
Baid : 

“Approaching this case therefore from that point of 
view and appreciating that itis not enough to aay: 
‘You were forbidden to go on the line, therefore the 
accident cannot have arisen in the course of your 
employment,’ what test are we to apply ?” 
and he applied the test laid down by Lord 
Sumner in the case which Mr. De has just 
cited to us Lancashire and Yorkshire Rail- 
wan I Highley (4) Lord Sumner said: 

“Thére is, in my opinion, one test which is always 
applicable, and it is this: Was it part of the 
injured person's employment to hazard, to suffer, or 
todo that which caused his injury? If yes, the 
accident arose out of his employment. If nay, it 
' did not, because what it wasnot part ofthe employ- 
ment to hazard, to suffer, or to do cannot well be 


tho cause of an accident arising out of the employ- 
ment.” 


In this case the deceased Ohan -Ohi Lyan 
was doing something which, sofar as can 
be seen, arose from the nature of the 
contract of service which he had under- 
taken, It has been suggested that there 
was an added peril by reason of the fact 
that notwithstanding the prohibition, he 
went to a place which was near a dangerous 
tree which fell upon him; „but that point 
has been deat with by Lord Buckmaster in 
the casect Thomas v, Ocean Coal Co., Ltd. 
(5). Lord Buckmaster says (at p. 446"); 

. “In one sense, every method of performing an 
operation in the coureeof a man’s employment that 
‘is not the safest is an added peril, but the Act 
-contains no provisions that exclade from its benefits 
an accident that has arisen through a method 
‘of work which was not the safest in the circum- 
“stances, Oonduct can of course be so reckless and so 


unnecessary as to take it outside the meaning of the 
.Bbatute.” ‘ 


Now, does the mere fact of an act of 
being a disobedient act take it outside the 
-meaning of the statute because it must 
necessarily, by reason of being disobedient, 
be so reckless and so unnecessary that. the 
dependent should not receive compensa- 
tion? The answer is that the statute 
expressly deals with the matter in saying 
that where tLere is wilful disobedience, the 
employer shall not be lable unless—and 
, this. is the mcst important matter—the 

(4) (1917) A Ò 358; 86 L J K B 715; 1917 W O 


Ler 179; 116 L T 767; 61 8 J 397; 33TLR 
286. 


4 P 20 Butterworths’ Workmen's Compensation Cases 
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injury resolts jn death. Where the injary 
Tesults in deatb, the employer has no defence 
in merely saying that it was sustained as 
the result of the wilful disobedience of the 
workman to an order expressly given; and 
that is all that he has been able to say here, 
I therefore think that the Commissioner has 
not rightly directed himself upon this 
matter. But all thit we have todo at the 
present juncture is tosend the case back to 
him to s2e whether there was any evidence 
upon which he could hold as a fact that the 
deceased was a workman within the meaning 
of the Act, We shall have to consider when 
he has taken fresh evidence and reported to 
us his conclusion on that matter, what are 
the proper ateps to be takea in the 
circumstances. Having examined the 
other matters, the learned Commissioner 
must make an effort to deal with the 
question of wages in case it shall transe 
pire that the appellant is entitled to come 
pensation. The method of calculating 
wages is laid down bys,5 of the Act and 
must be computed in accordance with its 
provisions, 


Dunkley, J.—I agree, and desire to add 
only one word. ‘I'he Act provides that in 
the case of an injury resulting in death, it 
shall be no answer on the part of an 
employer toa claim for compensation that 
the deceased workman acted in wilful die 
obedience of an order expressly given, and 
it appears to me that the answerof the 


‘learned OUommissioner tohis third issue must 


have the effect of rendering this provision 
nugatory. 


D. l Case sent back. 


MADRAS HIGH COURT 
Appeal No. 132 of 1935 
November 18, 1938 
ABDUR RAHMAN, J. 
V. V. VYTHILINGAM PILLAI 
—APPELLANT 
versus 
E SESHAN—Kreponpant ` 

Civil Procedure Oode (Act’ V of 1908), 0. XXI, 
r. 98, s» 2—Piaintıf obtaining decree without 
fraud and collusion and bona fide beliering person 

sued agarnst to be legal representative of his 
ceased debtor—Other legal representatives not par- 
ties to sutt, whether bound by decres—Such repre- 
sentatives, if judgment-debtors within meaning -0f 
0. XXI, r. ¥8—Order passed in their favour re 
fusing to delirer possession to decree-kolder, whether 
appealable as decree, ; $ 
here a plaintiff bona fide believing that the 
person who is eued, is the proper legal represen: 
tative of his debtor, obtains a decree against -him 
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without fraud or collusion, the other proper legal 
representatives of the deceased debtor would be 
bound hy it even if they were not impleaded in 
' the suit, when the person who has been sued as a 
legal representative is in possession of the whole 
- estate left by the deceased debtor. The case would 
be still stronger if the interest of the person who 
had been sned turns to be identically the same as 
of those who were not impleaded for want of 
knowledge on the part of the plaintiff. When 
plaintiff in such a suit obtains a decree, the legal 
representatives who are not impleaded in suit must 
be regarded as judgment-debtors within meaning of 
O. NGT r. 98, Oivil P. O, and an order passed in 
their favour refusing to deliver possession to the 
deoree-holder is uppealable as decree, 4 Ind, Oas. 
1059 (3), 31 Ind. Oas. 920 (4), 52 Ind. Oas. 509 (5 
and 129 Ind. Oas. 468 (6), relied on 


A.against the appellate order of the 
District Oourt, Trichinopoly, dated January 
25, 1935. 


Mr. M.S. Vaidhyanatha Ayyar, for the 
Appellant. 


Mr. A.V. Narayanaswamy Ayyar, for 
the Respondent. 


Judgment.—One ' Srinivasulu Naidu 
executed a mortgage in favour of the 
appellant on July 3, 1921. The mortgagor 
died leaving him surviving a legitimate 
son, au illegitimate son and a concubine. 
“The appellant instituted a suit on the 
basis of the mortgage after the mortgagor's 
death (O. 8. No, 298 of 1930). He did not 
-know of the existence of the illegitimate 
son and the concubine and thus impleaded 
-the legitimate son alone who was cone 
sidered by himto be the sole legal repre- 
sentative of the deceased mortgagor. It 
might be stated here that the legitimate 
son was in possession of the properties 
left by his father Srinivasulu Naidu 
including the house mortgaged by him. A 
decree was passed in favour of the appele 
lant mortgagee on October 22, 193u. In 
execution of this decree the mortgagee 
, brought the property to sale and purchase 
ed it himself some time in 1934. It seems 
that before the appellant had obtained the 
mortgage decree a suit was filed by the 
illegitimate sor who is the respondent in 
this appeal (and respondent No. | in the 
trial Court) for partition and by the con- 
cubine (who is respondent No. 2 in the 
trial Oourt) for maintenance on March 7, 
1930. Tnis was decreed on April 15, 193), 
A final decree was passed on February 11, 
1932, under which respondent No. 1 got 
one-fourth share of the house . mortgaged 
by his father and respondent No. 2 got a 
charge in respect of the three-fourths of 
‘the nouse in lieu of her maintenance. 
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Respondent No. 1 appears to have taken 
possession f the house through Court on 
August 18,1932. After the purchase of the 
property, the appellant auction-purchaser 
tried to take pcssession through Court, but 
he was obstructed by respondents Nos. 1 
and 2and made an application for the 
removal of obstruction to: the District 
Munsif of Trichinopoly on March: 29, 1934. 
It was contended on behalf of respondents 
Nos. 1 and 2 that they were not parties to 
the decree and were therefore not bound 
by it. They also pleaded collusion between 
the decree-bolder and the legitimate son. 
The executing Oourt’s judgment is not 
very explicit but in the absence of evi- 
dence on the record in regard to collusion 
between the appellant-decree-holder and the 
legitimate son, it may be taken that the 
executing Oourt found againstit. Holding 
that the concubine, i. e., respondent No. 2, 
was not in possession of the house, he 
the objection raised 
on her behalf but finding that the illegiti- 
mate son, t. e. respondent No. |, was in 
actual possession of one-fourth of the house 
on his own behalf, his objection was accepte 
ed with the result that the appellant 
decree-holder was ordered to be put into 
possession of the three-fourths of the house 
purchased by him but the Court declined 
to deliver possession to him in regard to 
the remaining one-fourth. The appellant 
decree-holder filed an uppeal against-that 
order to the District Judge of Trichinopoly 
who dismissed it in a very brief order on 
the ground that it was not competent as 


-the order was passed by the executing 


Oourt under O. XXI, r. 97, Civil P; O. 
The preseat appeal has been filed against 
this order,- ` 

The narrative of facts which has been 
given above would show that the only 
question which arises for decision in this 
appeal is whether the illegitimate son was 
bound by the decree obtained by the 
auction-purchaser against the legitimate 
son in October 1930. As I have said above, 
there is no evidence on record that there 
was any collusion between the decrees 
holder and the legitimate gon. There is 
nothing to snow that the decree-holder 


“knew of.the existence of the illegitimate 


son or of the concubine before he filed a 
sult or obtained his -decree. Moreover, the 
legitimate son was in possession of the 
whole estate left by his father at the time 


“when the suit was instituted or even when 


the decree was obtained on the basis of 
the mortgage. It must, therefore, be held 
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that the deéreesholder's action in impleading 
_ the legitimate son, who would, in the 


< ordinary course, be the only legal repre- 
sentative was bona fide. This, however, 


would nct be enough if the general princi- . 


ple of law that a person is not bound by a 
ecreeto which he is nota party is held 
to govern the present case. lf that princi- 
ple be held to be applicable, there is no 
. doubt tbat the order passed by the learned 
.. District Judge would be correct and the 
.only remedy which the appellant before 
_ me would bave is to file a suit and appeals 
either toihe lower Appellate Court or to 
_ this Court would not be competent. On 
. the other hand, if it be found that although 
not a party tothe suit he was yet bound 
by the decree passed against the legitimate 
“Bon as the legal representative of his father, 
appeals would be competent, This can 
only be if respondents Nos. 1 and 2 are held 
to be judgment-debtors within the meaning 
of O. XXI, r. 98, and the order refusing 
to deliver. possessicn found to be appealable 
8B a decree. f 
_ -There’ has been some divergence of 
opinien between the different High Courts 
on this question. While the Oalcutta and 
_ the Allahabad Ocurts appear to have taken 
_ the view that in these circumstances the 
person who was not impleaded asa defend- 
ant in the case would not be bound by the 
decree which was passed inhis absence, 
_ Jagannath Prasad v. Jamuna Bat (1) and 
Dwipal Chandra v. Jiban Debi (2) this 
Court has keldin a number of decisions 
that if the plaintiff believed bona fide that 
the person who was sued was the proper 
legal representative of his debtor and a 


decree was obtained against him without - 


apy fraud or collusion, the proper legal 
.Tepresentatives would be bcund by. the 
decree even if they were not impleaded in 
_the suit. A great deal can be said in 
favour of the view if one finds the person 
_who has been sued as a legal representa- 
tive happens to he in pcssegsion of the 
estate left by the deceased. Tke case 
“would be still stronger if the interest of 
the pereon who had been sued turns to be 
identically the same ag of those who were 
not impleaded for want of knowledge on 
, the part of the plaintiff. It is impossible 
, to say in’ these circumstances as to what 
view one wuld have formed if the matier 
. were 7¢8 integra. But since the: matter 


<> (1) A.I, R 1932 All, 263; 139 Ind, Cas, 785; (1932) 
© AL J 125; Ind, Iul, (1932) All. 589, 

' (2) AI R 1931 Qal, 574; 183 Ind. Oss. 835; 8 O 
. 808; 35-0 WN 286; Ind. Rul. (1931) Cal, 687. 
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has been decided by not one but three, i 
not four, Division Benches of this Cour 
and those decisions are binding on me 
it isimpossible for me to go into the 
question de novo and find for myself whe 
ther the decree passed against the legiti 
mate son in this case and would not be 
binding on the illegitimate son and the 
concubine, i. e. respondents Nos, land 2: 
see Ramaswami Chettiar v. Opptlaman 
Chetti (3), Gnanambal Ammaly. Veera 


sami Chetti (4), Sovcrayya v. Chinne 
Anjaneyalu (5) and Chaturbhuja Dos 
Kushaldoss & Sons v. Rajamanickan 


Mucaliar (6). It may be said in regarc 
to the first case that the matter arose ir 
execution and as pointed out by the 
learned Acting Chief Justicein Jagannath 
Prasad v. Jamuna Bai (1) the same princi 
ple which would apply to suits may nol 
be held to be applicable to execution. Bul 
are con 
cerned, they cannot be distinguished on 
their main facts frum the present one, 
Following the cases decided. by this Oourt, 
respondents Nos. 1 and 2 cannot be regard: 
ed as persons otber than judgment-debtore 
within the meaning of O. XXI, r. 98 


. Civil P.O. This appeal must, therefore, be 


accepted and the order passed.by the lower 
Appellate Court set aside. The lower 
Appellate Court is now directed to entertain 
the appeal filed by the appellant and dis: 
pose ofthe same in the light of my 
observations according to law. The appel- 
lant will have his costs in this Court, Costs 
inthe lower Appellate Court will abide the 
result. Leave refused. i 


N.e. Appeal allowed. 
LÈ 33 M 6; 4 Ind, Oas. 1039; 19 M L J671;6M 
269, 

W 29 M LJ 698; 31 Ind, Oas, 920; A IR 1916 
Mad. 10:2, 

(5) 246 M LJ 106; 52 Ind. Oas. £09; A IR 1919 

ad, 16, i 

(6) 54 M 212; 129 Ind. Oas. 489; A I R 1930 Mad 


930; €0 M L J $7; 32 L W- 863; (1930) M W N 
994; Ind. Rul. (i931) Mad. 277. 





PATNA HIGH COURT 
Appeal No. 310 of 1938 ` 
September 19, 1938 
Hageizs, O. J. AND Fazi ALI, J. 
Sm, PRABHAVATI DHVI—DroOKBRe 
HOLDER— APPELLANT oe 


veTsUs 
Mes. LILA BINGH-—JULGMENTeDEBTOR ` 
— RESPONDENT g 


- Civil Procedure Code (Act V of 19089), #-47— 
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Ezecution of decree deciding rights of parties to 
intestate estate—Court appointing Commissioner to 
investigate what sums were dueto estate—W hether 
final order—Appeal, if lies, J 
During the course of ‘execution proceedings in 
t of a decree passed on an award deciding 
rights of parties in the intestate estate of a deceas- 
,» & Commissioner was appointed to investigate 
the question as to what sums were due to the estate 
in order that the amount of that estate nyy be as- 
certained, so that the parties may be able to enjoy 


their respective properties in accordance with the 
award made : 

Held, thatthe order was in tha nature of an 
interlocutory order and was in no senge a final order 
and the appeal was not maintainable. 


A. from the original order of the Sub- 
Judge, Bhagalpur, dated September 
14, 1938. 

Messrs. S. M, Mullick and C. P. Sinha, for 
the Appellant. f ' 

Sir M. N. Mukharji, Messrs, P, B. Gangult 
and N.C. Ganguli, for the Respondent. 


Harrles, C. J.—This is an appeal from 
an order of the Subordinate Judge of 
Bhagalpur dated September 14, 1938. The 
facts giving rise to the appeal can be 
shortly stated as follows. The appellant 
who isin the position of a decree-holder is the 
daughter of the late Mr. Deep Narain 
Singh, who died on November 29, 1935. 
The respondent is the widow of the said 
Deep Narain Singh. Before his death the 
deceased executed a deed of trust setting 
apart extensive property for the propaga- 
tion of education in Bihar subject to pay- 
ment of certain annuities. He reserved to 
himself a monthly payment of Rs. 4,250 
during his lifetime out of which Rs. 3,000 
per month was to revert to the trust after 

is death. As tothe balance of Rs. 1,250, 
he reserved for himself a power of disposi« 
tion, and on March 6, 1931, he executed a 
will peron tmi Rs. 750 per month to the 
appellant and the remaining Rs. 500 per 
month to the widow for their respective 
lives. He left no will dealing with the re- 
mainder of his property which therefore 
devolved on an intestacy. After Mr. Deep 
Narain Singh’s death disputes arose between 
the appellant and the respondent, The 
appellant claimed the intestate estate as 
sole heir, alleging that the respondent had 
never been legally married to the deceased, 
Eventually the daughter brought a suit to 
establish these allegations. Tae widow 
brought another suit, alleging that there 
was an agreement between the parties to 
refer their disputes to arbitration and 
prayed that the dispute should be so 
referred. These two suits were compromis- 


ed, and it was agreed between the parties 
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that ll disputes existing between them 
should be referred to Dr. Rajendra Prasad 
as sole arbitrator. 

The points which the arbitrator had to. 
decide were: (1) What were the properties 
in respect of which Mr. Deep Narain Singh 
died intestate? (2) How were these pro- 
perties to be enjoyed by the respective 
parties ? 

On August 12, 1937, Dr. Rajendra Prasad 
made his award in which he decided what 
properties formed part of the intestate 
estate. He further held that subject to 
payment of certain debts,these properties 
should be enjoyed half and half by the 
parties for their lives. The question as to 
who was entitled to the properties after the 
deaths of the parties was left to ba decided 
in the ordinary course of law, A decree 
was passed in terms of this award, and 
eventually the appellant sought to execute 
the decree. During the course of this 
execution application questions arose as to 
what sums were payable to the intestate 
estate of Mr. Deep Narain Singh, and a 
Commissioner was appointed to investigate 
this question .amongst others. After 
the Oommissioner had been appoint- 
ed, he applied to the Oourt on July 19, 1938, 
for directions on certain questions, and by 
the order under appeal, the learned Sib- 
ordinate Judge gave the Commissioner 
directions upon the various points and 
directed the Oommissioner to complete his 
alin Se in the light of the directions 
which had been given. Against that order 
the appellant has preferred the present 
appeal, and a preliminary objection has 
been taken on behalf of the resp ndent. 
It has been contended by Sir 
Manmatha Nath Mukerji who appears 
for the respondent that this appeal is 
Premature and that the proper time to 
challenge directions given tothe Oommise 
sioner is when an appeal is brought against 
the final order of the learned Subordinate 
Judge. 

In my judgment, this preliminary objec- 
tion is well-founded. The Oommissioner 
has been appointed to make inquiries and 
to ascertain what sums are due to the ine 
testate. estate in order that the amount of 
that estate may be ascertained, so that the 
parties may be able to enjoy their respec- 
tive properties in accordance with the 
award made by Dr, Rajendra Prasad. 
What the ultimate finding of the Commis- 
sioner will be; it is impossible tosay. He 
mist now act upon the instractions given, 
to him dnd make his teport, It appears to 
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me that until that report has been made 
andthe learned’ Jadge has {passed his final 
order, there, canbe. no, apppal. The order 
under appeal is in the nature of an inter- 
locutory order,.and is in no sense a final 
order.. It was argued by Mr. Sushil Madhab 
Mullick: on behalf of the appellant that 
this is an order made under e. 47, Vivil 
P.Q.,and therefore appealable; but, in my 
View, this is jn the nature of an inter- 
locutory. order and has no finality about 
it., If thie order was appealable, then it 
appears to me that the appellant might 
have, during the course of these proceed- 
ings, & series of appeals before the final 
order was ever pasted, 

' Rir Manmatha Nath Mukerji concedes 
that all the pointe taken by the appellant 
in this appeal will be open to him in an 
appeal against the final order; and in my 
view Ít is only when the final order has 
been. passed that the points which the ap- 
pellant proposes to argue in this appeal 
can be properly taken. After the final 
order has been passed, the whole of these 
questions can be agitated, and the fact 
that this appeal has been dismissed on the 
ground that it is premature will, inno way, 
affect ‘the rights of the appellant: For 
these reasons, I hold that there is no appeal! 
against, this order and I would accordingly 
dismiss the appeal with costs, : 

Fazl All, J.- I agree, © 


Ba Appeal dismissed. 


. ALLAHABAD HIGH COURT 

A Application No. 29 of 1938 

~--  , September 15, 1939 ' 

-, IQBAL AHMAD AND ISMAIL, JJ. 
| =. Babu GOVIND DAS ano oTanes— 
Lot E APPLIOANTS 
= A versus 
Mst. INDRAWATI AnD 0OTHERE— 

‘ah EAR OprosiTa Party 

ivi ocedura Code (Act V of 1908), s 109 (c)— 
Applicability to interlocutory po heya 
appeal from. interlocutory order, when granted. 
_ Olatge {e) of s. 109, Civil P, O., applies even to 
interlocutory’ orders and in appropriate cases such 
orders can be made the subject of an 
His Majesty in Oouncil, The mere fact that the 
order, superseding the arbitration passed by the 
Court below was an interlocutory order cannot 
therefore be a bar to the application for leave to 
appeal to His Majesty in Council. But before the 
application can be granted, the High Court must 
be satisfied thatthe case is otherwise a fit one for 
appeal to His Majesty in Oouncil.- A case cannot: 
be certified asa fit one for appeal on the mere 
Bonne. that it raises a substantial question of law. 

ofthe matters.to ba” taken into consideration 


rat 
a | = 
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in this connection must invariably be whether-tha 
permission to appeal is or ia not oaelculated -to 
unduly delay the disposal of the substan- 


tive dispute between the parties on ifs 
merits, If the interlocutory order, the vali- 
dity of which is sought to be tested | by an 


appeal to His Majesty in Oonncil, is one that is not 
calculated to prejudicially affect the right of either 
party to the litigation to have the substantive 
matters in dispute inthe litigation decided by a 
competent Court ordinarily leave to appeal ought 
not to be granted. 108 Ind. Oas. 561 (2) and 147 
Ind. Oas 376 (3), relied on. (p. 85%, col 1.) ae 


App. for leave to appeal to His Majesty in 
Council. pi 


Messrs. S. K. Dar and M. L Chaturvedi, 
for the Applicants. io 


Messrs, G. S Pathak and VY. D, 
for the Opposite Party. l 5 

Iqbal Ahmad, J.— This is an applica- 
tion for leave to appeal to His Majesty in 
Council from an order passed by a Division 
Bench of this Court dismissing a civil appli- 
cation in-revision. It is conceded that the 
case does not fall within the purview of cls. (a) 
and (b)of s. 109 and s. 110, Civil P. O., but 
it is maintained that in view of the pro 
visions of cl. (e) of s. 109 the case should 
be certified to be a fit one for appeal to 
His Majesty in Council The facts giving 
rige tothe present application may be briefly 
stated as follows: Mest. Indrawati, respons 
dent, filed a civil suit in the Court of the 
Civil Judge of Muttra against Rat Saheb 
Govind Das and certain other defendants. 
The value of the subject-matter of the 
suit was Rs. 18,00,000. The suit was fora 
declaration that Indrawati, plaintiff, was the 
next reversioner after her mother Mst. 
Bhagwati of the property left by her father 
Kalyan Singh who was alleged to be separate 
from Govind Das and the other members 
of his family. Indrawati further claimed 
a declaration that a deed of agreement 
dated October 18, 1919, entered into between 
her mother Met, Bhagwati and the other 
members of tbe family of Kalyan Singh 
wae null and void. A 

The defendants contested the suit and 
pleaded inter alia that Kalyan Singh 
was a member of a joint Hindu family 
with them and that the agreement dated 
October 18, 1919, was a valid and binding 
agreement and had been acted upon by 
all the partners. They maintained that 
the agreement was in the nature of a family 
Bettlement and was binding not only on 
the parties to that settlement but even on 
Indrawati plaintiff. They also alleged that 
Kalyan Singh had before his death made 
an oral will to the effect that the male. 


Bhargava, 
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members of his family would be the 
‘owners of the property after his death. 
‘After the issues were framed in the case 
the suit was transferred for trial to the 
Court of the Additional Oivil Judge of 
Muttra and we are informed that the learned 
Judge recorded oral evidence adduced by 
the parties for about 10 to 11 months. 
During the progress of the hearing of the 
suit the parties agreed to refer the matler 
in difference between them tothe arbitra- 
tion of three persons, viz. (1) Rai Bahadur 
Ram Nath Bhargava, Muttra, (2) B. Basdeo 
Sahai, Vakil, Agra, and ‘31 B. Mathura 
Prasad, Rais, Sasni, They accordingly filed 
an application in Court on January 2, 
1934, praying for an order of reference to 
the three gentlemen named above. In the 
application, the authority given to the 
arbitrators to summon and record evidence 
and to-decide the dispute between the 
parties was specified. There was, however, 
nu provision in the application to meet the 
nener of difference of opinion amongst 
the arbitrators. The Oourt accepted the 
application and referred to the three 
arbitrators the matter in difference between 
the parties for decision. In making this 
order of reference the Court also overlooked 
the provisions. of para. 4 of Sch II to the 
“Oivil P. O., and failed to make any pro- 
vision in the reference about the appoint- 
ment of an umpire or the decision of the 
case being according to the opinion of the 
majority of the arbitrators in the event 
of a difference of opinion among them. 

The case remained pending before 
the arbitrators for some months and 
eventually on May 19, 1934, two awards 
were filed in Court, one signed by Rat 
Bahadur Ram Nath Bhargava and B. Basdeo 
Sahai dismissing the suit, and the other 
signed by B. Mathura Prasad decreeing 
the suit, The Court then allowed ten days’ 
time to the parties to file objecticns to 
‘the awards. On May 28, the plaintiff filed 
an objection against the award of 
B. Ram Nath and B. Basdeo Sahai, By 
her objection she maintained inter alia 
that the award delivered by these two gentle- 
men was invalid as it waa not a unanimous 
award. The next day, viz., on Miy 29, the 
defendents filed an objection against the 
award of B. Mathura Prasid. In this 
objection it was stated that the award signed 
by B. Ram Nath and B. Basdeo Sahai was in 
fact-the unanimous award of all the arbitra» 
tors and that after ‘that award’ was prepared 
with the consent of all the three arbitrators, 
Indrawati won over B. Mathura Prasad 
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arbitrator and did not let him sign the 
aforesaid award and that instead she got an 
award filed by B. Mathura Prasad decreeing 
the suit. It was also alleged in the objece 
tions that as a matter of fact the parties 
hud agreed to be bound by the decision 
of the majority of the arbitratore, bat by 
an oversight and through inadvertence this 
fact was not mentioned in the application 
for reference to arbitration, 

After these objections were filed, the learne 
ed Additional Civil Judge fixed May 30, 1934, 
for the hearing and disposal of the objections. 
Itis needless to observe that the time allowed 
to the parties to substantiate their objections 
was too short and it may be conceded that 
the order fixing May 30, 1934 for the disposal 
of the objections was an indefensible 
order. The defendants alleged—~and the 
allegation appears to be well founded— 
that they tried their best to produce the 
two arbitrators who had decided in their 
favour as witnesses in Court on May 30, and 
that their attempts were not crowned with 
success. They even applied on May 30, 
for further time being allowed to them to 
substantiate the allegations contained in 
their objections by producing the two 
arbitrators, but this application was disallowe 
ed by the learned Civil Judge, The Oourt 
wes closed for the long vacation from June 1 
to July 1, 1934, both days inclusive, and on 
the re-opening of the Oourt on July 2, 
the learned Judge passed an order setting 
aside the two awards filed by the arbitrators 
and superseding the arbitration, Two of 
the defendants, viz., Rat Saheb Govind Das 
and Lachhman Das, thea filed an applicas 
tion in revision in this Oourt against the 
order dated July 2, and the revision came 
up for hearing before a Division Beach 
of this Oourt. A preliminary objection 
was raised on behalf of Indravati to the 
effect that no “case” was decided by the 
Oivil Judge within the meaning of:a, 115, 
Oivil P. O., and as such, this Court 
had no jurisdiction to revise the order dated 
July 2. There being some conflict of 
judicial opinion on. the question raised by 
the preliminary objection, the Division Bench 
referred the question of the maintainability 
of the revision to a Fall Bench, The 
Full Bench held that the Court below 

“could not be considered to have desided a cago 
within the meaning of s. 115, Oivil P. U, where 
it has set aside the award and superseded the 


arbitration pending a suit whioh is consequently to ba 
tried by the- Court: vide Govind Das v. Indrawati (1),” 


(1) A IR 1938 All. 557; 177 Ind. Oas, 981;1 L R 
(1938) All 805; (1933) A L J 813; IL R A 238, 1938 
AL R8&04(F B). 
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In view of this decision of the Full 
Bench, the Division Bench dismissed the 
‘application in revision filed by the defen- 
‘dants. It is from this order that the 
defendant-applicants propcse to file an 
appeal to His Majesty in Oouncil. The 
question sought to be raised in the proposed 
appeal is about the maintainability or 
otherwise of the application in revision 
that was fled in this Court, and it is 
urged that too narrow an interpretation 
has been put by the Full Bench on the 
‘word “case” used in s. 115, Civil P. O. It 
is stated in the application thst the quese 
ticn to be raised in the tke propcsed appeal 
is of great general and public importance, 
and the case is, therefore, a fit cne fur appeal 
to His Majesty in Council under s. 108 (6), 
Civil P. O. f 

It is clear that cl. (c)of s, 109 applies 
even to interlocutory orders and in appro- 
priate cases such orders can be made the 
subject of an appeal to His Majesty in 
Council. The mere fact that the order 
superseding the’ arbitration passed by the 
Court below was an interlocutory order 
cannot therefore be a bar to the present 
application for leave to appeal to His 
Majesty in Oouncil. But before the appli- 
cation can be granted, this Court must be 
satisfied that the case is otherwise a fit one 
for appeal to His Majesty in Council]. It 
is impossible to given an exhaustive list of 
osses wnich may be deemed, apart from 
the provisions of cls. (a) and (b) of e. 109 
and e. 110, Civil P. C., to be fit for appeal 
to His Majesty in Oouncil, but it may 
safely be laid down that the discretion 
vested in this Court by el. e) of s. 109 is to 
be sparingly exercised and that a case 
cannot be certified as a fit one for appeal on 
the mere ground that it raises a substantial 
question of law. One of the matters to be 
taken into consideration in this connection 
must invariably be whether the permission 
to appeal is or is not calculated to unduly 
delay tke dispcsal of the substantive dispute 
between the parties on its merits. If the 
interlocutory order, the validity of which 
is cought to be tested by an appeal to His 
Majesiy in Council, is one that 18 not calone 
lated to prejudicially affect the right of 
either party to the litigation to have the 
substantive matters in dispute in the litiga- 
tion decided by a competent Oourt ordi» 
narily leave to appeal ought not to be 
granted, The scope of s 109 te) cf the Code 
formed the subject of consideration by a 
Division Bench of the Oalcutta High Court 
in Benoy Krishna Mukherji v. Satish 
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Chandra Giri (2). It was laid down by 
Rankin, J. in that case that 

“while interlocutory orders do come under s. 109 (c) 
Civil P. O., the mere fact of their having some public 
or private- impoitance that may be taken to be the 
equivalent ofa high money value does not give the 
party complaining an option to take the matter on 
appeal to England.” ` 

The learned Judge further laid down that 

“leave for such appeal should be granted only when 
the case involves practical consideratione of a 


- special character such as when the order complained 


of is oppressive or in its cumulative effect crippl- 
in 19 


It was further observed in that case that 
“ordinarily interlocuto proceedings should not 
be protracted by granting leave to appeal from ordera 
passed in them inasmuch ‘as that would make the 
itigation oppressively expensive and postpone the 
real elucidation of the facts by a trial of the suit. 
In Iqbal Bahadur v. Ram Sree (3) it was 
observed that 
‘ “in order to invite the application of s. 109 (e), Civil 
P. O., the case shoald be one which raises some question 
of considerable importance whether public or private 
for some question which is of wide public importance, 
even though the subject-matter in dispute cannot 
be redu into actual terms of money and that a 
mere substantial question of law arising between 
the parties which would have been sufficient if the 
case had -fulfilled the requirements of ss. 110, would 
obviously not be sufficient for pur poses of 8. 109 (e). 


Having regard tothe observations made 
in the two cases just cited, we are not satis- 
fied that the case before us is fit for appeal 
to His Majesty in Council. As stated 
before, a substantial portion of the oral 
evidence that the parties proposed to 
produce was recorded by the trial Judge 
before the application for reference to 
arbitration was made and all tbat 
now remains for the trial Judge to do 
is to record some. more evidence and 
then proceed to hear arguments and decide 
the case. The gupersession of the arbitra» 
tion is, therefore, not calculated to involve 
the parties in excessive expenditure of 
money. Further, the omission in the appli- 
cation for reference to arbitration and in 
the order of reference passed by the Court 
to make any provisicn to meet the contin- 
gency of there being difference of opinion 
between the arbitrators, prima facie renders 
the order of reference ineffective and in- 
operative. We cannot shut our eyes to the 
fact that two diametrically opposite awards 
were delivered by the arbitrators concerned, 
and that both parties were dissatisfied with 
the awards and preferred objections to the 
same. It would have been very difficult 
to substantiate by oral evidence the allega- 


“(2) 81 OW N 540; 103 Ind, Cas, 561; A I R 1987 
Oal. 481, 


(3) A IR 1934 All, 58; 147 Ind. Oas, 376; 56 A 
277; (1934) AL J 819; GRA 465, 
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tion that prior to the filing of the award in 
Court, the arbitratora had arrived at a una- 
nimous decision, and as such, ‘he award 
filed by the two arbitrators should be ace 
cepted Again, prima facie the suit by Mat. 
Indrawati is more or less of a representative 
character and even if the suit was to 
terminate by an award considerable scope 
for further litigation by future reversioners 
would remain and it would not be surpris- 
ing ifa future reversioner in the event of 
the decisicn being against Mst. Indrawati 
may file a suit on the allegation that the 
award was the result of collusion between 
the parties to the suit. Be that as it may, 
the decision of the sult by the Court, in the 
situation that has arisen will be far more 
desirable and in the interests of the parties 
concerned. We therefore reject this appli- 
cation with coste. The stay order is 
discharged. 


8. Application rejected. 





: PATNA HIGH COURT 
Oivil Appeal No. 198 of 1938 
August 4, ' 939 
RoWLAND AND OSATTREJI, JJ. 
RAMDEYAL BABU LAL Fipu— 
- APPELLANT i 


versus 
LA KHU SAO— RESPONDENT i 
Provinctal Insolvency Act (V of 1920), se, 35, 27 
—Ex parte order of adjudication passed on clearance 
day ropriety—Ctvil Procedure Code (Act V of 
A ), O. IX—Applicability to insolvency proceed- 
ngs. 


The orders and circulars issued by the High 
Court should be followed by the lower Courts and 
the Court should not hear the case ex parte, on 
the last clearance day and pass an order of adjudi- 
cation. 

Having regard to the provisions of s. 5, Pro. Ingol. 
Act, the provisions of O. IX, Civil P. O., may per- 
haps be held to be applicable to insolvency proceed- 
ings. 121 Ind Osas. 303 (1), relied on. 


O. A. from original order of the District 
Judge, Monghyr, dated May 14, 1938. 
Mr. G.P Sahi, for the Appellant. 


Mr. R. S. Ojha for Mr. S. C. Misra, for the 
Respondent. ; > 


Chatterji, J.—This is an appeal against 
anorder refusing an application of creditor 
No. 1 to set aside an ez parte order of 
adjudication which was passed on April 
30, 1938, The debtor having filed an 
application for adjudication, notices were 
duly served on the creditors fixing April 
23, 1938, as the date of hearing. On 
that date creditor No. 1 appeared and filed a 
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petition for time to file objection, His. 
petition was allowed and the case was, 
adjourned to April 30, 1933, for hearing. 
when he was to file his objection, if any.. 
On April 30 he did fileh’s objection, but at 
the time when the case was ac:aally taken 
up, he did not respond to repeated -calls 
and’ the case was heard and disp`sed of 
ex parte. ‘hereafter creditor No. 1 made 
an application for setting aside the ex 
parte order of adjudication. That applica- 
tion was treated by the learned District 
Judge asan application for review and 
it has been dismissed. The present appeal 
is by creditor No. 1 against that order, 
A preliminary objection is tuken on behalf 
of the respondent on the ground that the 
order appealed against being an order 
rejecting an applicaticn for review is not 
appealable. The answer is that though the 
expression “review” has been used by the 
learned District Judge, the application 
really purported to be one under the pro- 
visions of O.-IX, Vivil P. O- Having regard 
to the provisions of s. 5, Pro. Insol. 
Act, the provisons of O. IX, Oivil P. Q. 
may perhaps be held to be applicable to 
insolvency proceedigs. In Bhagwan Das v. 
Chuni Lal, 121 Ind.Cas, 303 (1), it was held 
by the Lahore High Court that the provisions 
of O. IX, Civil P. O., are applicable to pro- 
ceedings under the Insolvency Act. Thecase 
may, however, be looked at from another 
point of view. Section 35, Pro. Insol. 
Act, gives the Court power to annul an ad- 
judication if in the opinion of the Oourt it 
appears that the order of . adjudication 
sheuld not have been made. We may 
therefore in this appeal consider the 
propriety of the ex parte order oi adjudica- 
tion that was made on April 30, 1938. In 
this view the preliminary objection must 
be overruled. H 

Tte contention on behalf of the appele 
lant is that April 30, 1938, being the last. 
Saturday, was a clearance day, and under 
the circular of the High Oourt which lays 
down that no cases should be heard except 
part-heard Sessions cases and other urgent 
criminal work, the Court should not have 
heard the case ex parte on that day. The 
learned District Judge in his order remarks 
that April 30 was definitely fixed for 
hearing and the objectcr had no excuse for 
not appearing when the case was called 
on; but it appears from the ordersgheet 
that the case was fixed for hearing in the 
usual course. Indeed the objector did file 

1) 121 Ind. Oas. 303; A I R 1930 Lah. : 
Rul (1980) Lah. 207, rea 
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his objection on that date. and when that 
was the date fixed . for hearing, he 
stould, have waited, but there may be 
some justification for his leaving the Court- 
Toom asit was a clearance day on which 
jndicial. work was presumed not to be 
done. . In -my. opinion the orders and 
circulars issued by the High Court should 
be. followed. by the lower.Qourts and 
altbough I think there was, some negligence 
-om the part of the objector, the Court 


should not have heard the cise ex parte, 


on the last clearance day., In this. view. I 
would allow the appeal, set aside the ex 
patte order of adjudication and direct that 


the ‘case be disposed of. according to law.. 


In the circumstances, there will be no order 


for costs. 
‘Rowland, J.- I concur in the order. 
B. | Appeal allowed.. 
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LAHORE HIGH COURT 
Second Appeal No. 95 of 1439 
; May 4, 1939 


l Barm, J. 
` BANWARI LAL—PLAINTIFE— 
AN APPBLLANT 
us 


Se vers ; 
Mst. HUSSAINI AND ANOTARR— DBFENDANTS— , July 2, 1937, by Banwari Lal against Kura 


RESPONDENTS f 

„Limitation Act (IX of 1908), Art. 139, s 38— 
-Lease expiring but tenant continuing in possession 
without paying rent—Possession not shown to be with 
landlord's assent — Landlord's suit beyond 13 years 
aftér expiry held barred, irrespective of effect of 
$. 116, Evidence Act (I of 1873) — Evidence Act (I of 
1572),-8, 34— Mere entries in book account unsupported 
by corroborative evidence, whether sufficient to charge 
person— Second appeal—Finding of fact based on mis- 
conception of nature of contract—High Court, if čan 
be addressed on facts, 

- After the period of lease has expire], the relation- 
shipof landlord and tenant ceases and the tenant 
becomes a. trespasser by the operation of sub-cl. (a) of 
B, 111, T. P. Act. 146 Ind. Oasa. 815 (1), 149 Ind. Oas. 
948 (2) and 120 Ind. Oas 186 (3), relied on [p. 860, 
col. Tv} : 

Where although the leases remained in possession 
after the expiry of the lease, without paying rent, 
there was nothing to show that the landlord aes nted 
to the lessee continuing in possession so as to enable 
the Oourt to find under the provisions of s. 116, 
T.B: Act, that lessee had been holding over: 

. Held, that the landlord's suit for possession beyond 
1% years “from expiry of lease must be deemed to 
be barred by time, irrespective of any denial by the 
tenant of the landlord's title and unders 28, Lim Act, 
hig right to the property extinguished. 

Case-law relied on.] : 
: “Under s. 3t, Evi. Act, bahi entries are evidence, 
but mere entries in a book account are insufficient to 
charge a'person It is necessary that there should ba 
corroborative evidence to prove the paymant of specific 


4 ri 


ums; [p. 859, col. 3.1. 
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Where the finding of fact on question of. non-pay. 
ment of rent was itself based on an obvious mis 
conception of the nature of the contract between th 
parties: - ` 

Held, that the High Court in second appeal could be 
addressed on facts. 4 2 


S. A. from the decree of the Senior Sube 
Judge, Rohtak, dated November 4, 1938. ` 


Mr. Fakir Chand Mittal. for the Appellant. 
5 Mr, Qabul Chand Mittal, for the Respone 
ents. f 


Judgment.—This_is: a second appeal 
from an appellate derision -of the Senior 
Subordinate Judge, Rohtak, reversing the 
decision of the Subordinate Judge, who:had 
decreed the plaintiff’s claim for‘rent and 
ejectment of the defendants. The material 
facts are that by a mortgage deed dated 
December 18, 1919, the house in suit was 
mortgaged with possession by two brothers 
Ibban and Kura in favour of Banwari Lal, 
plaintiff, for Re. 1,200 with interest at 1 per 
cent. per mensem, It was stipulated that 
realizations on the property by way of rent 
were to be credited towards interest of the 


- mortgage.. On the same date, Banwari 


Lal, the mortgagee, by a lease deed, leased 
this house to the mortgagors Ibban and 
Kura as tenants on a rental of Rs. 2 per 
mensem for one year, that is, up to Deceme 
ber 17, 1920, The suit was instituted on 


and Mst. Hussaini, widow of Ibban (who 
had died in the interval) for ejectment and 
for recovery of Re. 24 as rent for the year 
commenciog from December 18, 1935. In 
his pleas Kura -pleaded ignorance of the 
mortgage deed and lease deed, dated 
December 18, 1919, without any denial or 
explanation, except the bare allegation that 
the plaintiff was not entitled ‘to recover 
rent. Subsequently, it was also pleaded 
on his behalf thatthe suit is barred by 
time. On these pleadings four issues were 
framed as follows :— 

“1. Whether defendant No. 8 and Ibban, deceased, 
took the house in dispute on rent and executed the 
rent deed dated December 18,1919? 2. What rent 
was agreed upon and what rent isdue? 3, Whether 
the suit is within time and the plaintiff can 
sue on the rent deed dated December 18, 19197, 
4. Whether the relationship of landlord and tenant 
has ceased between the parties ?” i 

The trial Court found that the defene 
dants had been paying rent from time to 
time after the expiry of the tenancy and 
that the suit is within time. The Senior 
Subordinate Judge in appeal held that there 
had been no payment of rent for 12 years, 
before the institution of the suit. He then 
proceeded to reverse the decision and 
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dismissed the suit for reasons which are 


confused and not easy to understand. The- 


execution of the mortgage deed and of the- 
lease deed are admitted in second appeal. 
Counsel for the appellant in arguments 
sought to contest the finding of fact by the 
lower Appellate Ocurt (viz. that there had 
been no payment of rent for 12 years before 
the institution of the suit), on the ground 
that it is based on an obvious misconcep- 
tion of the agreement between the parties. 
In his.ground of appeal No. 1, he has urged 
that the judgment of the lower Appellate 
Oourt is confused and superficial; and 
indeed the main difficulty in dealing with 
. this second ‘appeal has been caused by the 
unsatisfactory judgment of the lower 
Appellate Oourt. Respondents’ Counsel 
himself, while seeking to support the 
finding of the lower Court that there had 
been no payment of rent within 12 years of 
the institution of the suit, conceded that 
hecould not support the rest of the lower 
Appellate Court's judgment but urged that 
the decisicn to dismiss the suit can be 


supported on the short ground that the 


claim of the plaintiff is time-barred under 
“Art. 139, Lim, Act. 


“The confusion into which the lower Ap- 
pellate Oourt has fallen is indicated in the 
first place by the pe that in referring to 
Art, 139, Lim. Act, the Senior Subordinate 
Judge seems to think that the period of 
limitation therein prescribed is three years, 
whereas it is in fact twelve. Secondly, the 
lower Appellate Court apparently assumed 
that in this case non-payment of rent is 
coupled with a denial of the landlord's 
right to receive rent, from which the Senior 
Subordinate Judge proceeds to draw a legal 
inference that the landlord has transferred 
his right to the tenants. Actually, there 
was no clear denial of the landlord's title 
nor is there any question in this case of the 
landlord transferring his right to the 
tenants. Lastly, the finding of fact on the 
question of non-payment of rent by the 
Senior Subordinate Judge is itself based 
on an obvious misconception of the nature 
of the mortgage contract between the 
parties. The Senior: Subordinate Judge in 
thig connection refers to the evidence of 
P. W. No. 5 that on one occasion Rs. 9 
had been received by the plaintiff towards 
rent.’ He disbelieves this evidence because 
the payment is shown as credited to interest 
and. not to rent in the plaintiff's account 
book, thereby overlooking the stipulation 
in the mortgage deed, that realization by 
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way of rent were to be credited to the 
interest on the mortgage. |. 

In view of these misconceptions, I pers 
mitted Counsel to address me on the facts 
as well aa on the law; but it soon became 
apparent in the course of argaments that: 
the decision of fact, viz., that there had. 
been no payment of rent within 12 yeara 
of the institution of the euit, is correct and 
clearly supported by the evidence, and that 
the misconception under which the lower 
Appellate Court laboured as the result of 
the crediting of the rent to interest account, . 
was immaterial. The trial Court in -thig 
connection refers to a number of statements 
by witnesses, P. Ws. „Ncs, 5, 7, 8 and 9, who 
depose -to the payment of certain sums by 
way ofrentto the plaintiff at various timea 
and held in favour-of the plaintiff on the 
ground that those witnesses supported the 
entries in the plaintiffs account book of 
which transliteration had been filed, It is 
noticeable that except for the plaintiff's 
own statement the payments referred to by 
the other witnesses referred to dates 
before the period in suit that is during the 
period between 1920 and 1836 for which 
no claim is made. The object of this evi- 
dance was apparently merely to attract the 
provisions of Art. 139, Lim. Act; but 
there is no, corroborative evidence to 
prove payment within the period in suit, 
except the bare statement of the plaintiff 
that he prcduced the transliteration of his _ 
bahi. No doubt, under s. 34, Evi. Act, 
these bahi entries are evidence, but mere 
entries in a book account are insufficient 
to charge the defendant. It is necessary 
that there should be corrobortive evidence 
to prove the payment of specific sums and 
there is no such corroborative evidence relate 
ing to payments during the period in suit, 
Moreover, such corroborative evidence, as has 
been called for the previous period, is: 
patently unconvincing; and I have, no 
hesitation in concurring with the finding 
of fact by the lower Appellate Oourt that 
no payment of rent is proved either for the. 
period in suit or for 12 years prior ta the 
institution of the suit. A 

Thus for the purposes of this second 
appeal, it is established that while the 
defendant-respondents did mortgage the, 
house in suit to the plaintiff on Deceme 
ber 18, 1919, and on the same date re. 
entered into possession as tenants under the 
mortgagee for one year only, no rent has‘ 
in ‘fact been paid by them since 1920.. 
Secondly, in resisting this claim, the defene’ 
dants did not deny the landlord’s. title but. 
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merely pleaded í ignorance. Thirdly, although 
the defendants as lessees appear to have 
remained in possession of the property after 
1920, tbere is nothing to show that the 
plaintif-landlord assented to the defendants 
continuing in p~sseesion after 1920 so as to 
ebable tte Court to find under the provi» 
sicns cfs. 116, T, P. Act, that defendants 
have’ been holding over. The decision of 
this second appeal will turn on the law 
applicable to these facts and considerations. 
In regard: to this last point, th-re are 
authorities of the Lahore High Court tc 
the'effect that after the period of lease has 
expired, the relationship of landlcrd and 
tenant ceases and the defendant becomes a 
trespasser by the operation of subscl. (a) 
of s.111,T. P. Act: see Ubedul Rahman v, 
Darbari: Lal (1), Kirath Singh v. Kalu 
-Singh (2) and Asa Ram v, Kishan Chand 
(3) all Division Bench rulings. 

<: @ounsel for the appellant contends that, 
while if is admitted thatthe lease expired 
in 1920, the tenancy could not have deter- 
mined till the possession was restored, or 
the titlé of landlord denied. In these’ cir 
cumstances he urges that under s. 109, 
Evi. Act, the presumption is that the rela- 
tiohship of the landlord and tenant cone 
tinued, and that under s. 116, Evi. Act, the 
defendants are estopped from denying the 
plaintiff's claim and that the plaintiff is 
therefore entitled to a decree. For the 
respondents, Mr. Qabul Ohand relies on 
Art, 139, Lim. Act, read with s. 28, Lim. Act, 
from which it would follow that, because 
the plaintiff has not sued witbin the period 
allowed by law, his right to the property 
is extinguished. He urges thit since 1929 
the pcsiticn of the defendants has been 
that of mere trespassere and tbat inasmuch 
‘a8 the suit has not been brought within ‘the 
12 Years provided by Art. 139, the presump- 
‘tion ander s. 109, Evi. Act, and the question 
of estoppel under B. 116, Evi. Act, do not 
arise. Wtile conceding that had the suit 
been brcught within 12 years of 1920, -the 
defendants might have been estopped by 
s: 116, Evi, Act, from denying the plainiiff's 
title, ‘he urges ' that the fact tbat tte suit 
‘has ‘not been brought within 12 years 
requires that the claim should be dismissed 
irrespective of any denial, simply because 
‘the plaintiff's right in the property has been 
one 
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Although no decision of the Lahore High 
Court applicable to these facts has been 
cited before me at the Bar, Mr, Qabal 
Chand has cited ample authority from the 
Bombay, Madras and Allahabad High 
Courts to prove that in these circumstances 
the claim must be held barred by the pro- 
visions of Art, 139, Lim. Act, The authori- 
ties cited by Mr. Qabul Ohand which appear 
to me to be on alt fours with the facts of 
this case, are Purshottam Yeshwant v, 
Vishnu Gorathe (4), Division Bench ruling, 
which followed Chandri v. Daji (5) and 
Bhagwan Ramanuj v. Ramkrisha Bose (6). 
These authorities, as also Bisheshar Nath 
v. Kundan (7), are conceded by Oounsel 
for the appellant to be against him. But 
he relies on Bilas Kunwar v. Des Raj 
Ranjit Singh (8) and Makhan Singh v. 
Baisakhi Ram Shah (9), for the proposition, 
that, by reason of the provisions of ss. 109 
and 116, Evi. Act, the defendants are 
estopped from denying the plaintiff's title. 
No doubt such was the decision in those 
two rulings but neither of these authorities 
referred to the effect of Art. 139, Lim. Act. 
In fact, it would seem that in both, Bilas 
Kunwar v, Des Raj Ranjit Singh (8) and 
Makhan Singh v, Baisakhi Ram Shah (9) 
the application of Art. 139 could not have 
arisen because the suitin each case had 
been filed within twelve years of the 
determination of the period of tenancy. 
Bilas Kunwar v. Des Raj Ranjit Singh (8), 
is specifically distinguished, explained and 
not followed on this ground in Bisheshar 
Nath v. Kundan (7), which clearly lays 
down that, where a suit is governed by 
Art, 139, Lim. Act, the claim must be dis- 
missed irrespective of the effect of s. 116, 
Evi. Act. In approving Chandri v. Daji 
(5), and in distinguishing the applicability 
of the ruling of the Privy Council in 
Bilas Kunwar v, Des Raj Ranjit Singh (8), 
Stuart, J., one of the Division Bench which 
decided Bisheshar Nath v. Kundan (7), 
observed as follows on p. 5&6* : 

“Tt only remains to be seen whether there is any- 


ieee AI R1927 Bom. 650; 105 Ind. Oas, 859; 39 Bom 


(5) SAB 504; 2 Bom. L R 491. 

MAT IR 1932 P O 184; 74 Ind, Oas, 561; 26 O W N- 
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thing, in the Privy Council decision which can be 
invoked to overrule the decision of Jenkins, 0. J, 
(that is Chandri v. Daji (5)). Their Lordships of 
the Privy Council say: ‘A tenant who has been let 
into possession cannot deny his landlords’s title, how- 
ever defective it may be, so long as he hag not 
openly restored ssession by surrender to his 
landlord.’ That clearly is the law, but does it in 
any way affect the present case? I think it does 
not. The defendants cannot be permitted to deny 
the plaintiff's title. They have fooliahly denied it 
but they cannot be permitted to do go. The plain- 
tiff is undoubtedly the landholder and the defen- 
dants are tenants by sufference, but once having 
recognized that the tenants are so estopped, the 
fact still remains thatthe suit has been instituted 
beyond the period of limitation allowed by the law.” 


It is thus clear that in all the authorities 
cited before me. at the Bar by Mr. Qabul 
Chand in which the effect of Art. 139, 
Lim. Act, has been considered, it has 
been held that the claim must be dismissed 
as time-barred irrespective of any denial 
by the tenant of the landlord's title. In 
none of the rulings supported by Mr, Fakir 
Ohand Mittal for the appellant has the 
effect of Art, 139 been considered; and in- 
deed in many of them it is apparent that 
the suits in question were brought within 
the pericd of. limitation covered by Art, 139, 
In these circumstances I hold that it was 
incumbent on the plaintiff to bring his suit 
within twelve years of the determination 
of the lease and since he has failed to do 50, 
his claim is barred by Art, 139, Lim. Act, 80 
that under 8. 28, Lim. Act, his right to the 
property is extinguished. [therefore maine 
tain the dedision «of the lower Appellate 
Oourt and dismiss the appeal with costs. 


D, Appeal dismissed, 





ALLAHABAD HIGH COURT 
- First Appeals Nos. 330 and 301 of 1935 
August 31, 1939 
IQBAL AHMAD AND BAJPAI, JJ. 
OHIRANJI LAL AND OTERRB—DEPFENDANTA 
— APPALLANTE 


versus 
OHHEDA LAL—PLaIntipy AND ofHERES— 
pDEFaNDANTS ~ ResPonDa7s. 
Agra Pre-emption Act (XI of 1922), 6. 4 Gâ} (M— 
< Propreetors of -mahal having voice an appointment 
of lambardar or patwari 
_ petty proprietors. . 
,, Such proprietors,of a mahal who have a voice in 
the appointment of a lambarder or of a patwari do 
take part inthe administration of the aftairs of the 
mahal, The vendees who have a voice in the appoint- 
ment of the patwariand the lambardar of mahal 
cannot, therefore, be regarded “ petty proprietors " 
as defined by the Agra Pie-emption Act and they 
-must, therefore, be held to be co-sharersas defined 
iby the Ach . [p, 885,-col, 3] i 
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are co-sharers and not : 
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F. As. from the decision of the Civil Judge, 
Agra, da'ed March 26, 1935. 


Messrs. S K. Dar and J. Swarup, for the 
Appellacts. | 
Mr. G. S. Pathak, for the Respondents, 


iqbal Ahmad, J—This and the c nə 
nected First Appeal No, 381 of 1935 arise 
out of two rival pre-emption suits filed in 
the Court of the Oivil Judge of Agra. Both 
the euits were disposed of by Mr. Raghu- 
nath Prasad Trivedi by one judgment and 
we als) propose to decide the two appeals 
by one judgment, The sale deed scught to 
be pre-empted was executed on October 9, 
1933, by one Shib Sahai in favour of Ohi- 
ranji Lal and his four brothers. One of the 


‘brothers of Ohiranji Lal is a man named 


Mangalia Ram. The following four items 
of property were conveyed by the sale deed: 
(l; Share in village Jagner.Panwar, Mahal 
Saib Sahai; (2) Share in village Bhawan- 
pura, Mahal hib Sahai; (3) A decree for 
arreais of rent for Rs. 125; and (4) arrears 
of rent of the zamindari share sold with 
respect to 13:2 Fasli, 

The consideration entered in the gale 
deed was a sum of Rs. t,000. The sale deed 
was registered on November 24, 1933, On 
November 14, 1934, Bohra Chheda Lal, who 
is respondent in First Appeal No. 330, 
filed a suit for pre emption (Suit No. 71 of 
1934). He claimed pre-emption with rege 


~pect to the first two items of properties 


conveyed by the sale deed. -He based his 
right of pre-emption on the allegation that 
he was a cc-sharer in Mahal Chheda Lal in 
both the villages sold and that the vendees 
were total strangers. He alleged that the 
real sale consideration was only Rs. 6,000 


‘and that out of that amount Rs. 500 was 


the consideration for the transfer of items 
Nos. 3 and 4 set.cut above. He accordingly 
prayed for a decree for pre-emption with 
respect to items Nos 1 and 2 of the property 


. Sold on payment of Rs, 5,500. 


On November 24, 1934, Bohra Shib Singh 
and his two brothers who are appellants in 
First Appeal No. 381 of 1935 filed a rival pree 
emption suit (Suit No. «2 of 1934), These 
plaintifs claimed pre-emption only with 
respect io item No, 1 of the property cone 
veyed by tLe sale deed.’ Their case was 
that they were co-sharers in Mahal Sukh 
Lal and Mahal Sukhdeo in village Jagner 
Brabmanan, and as such, had a preferential 
Tight of pre-emption as against the vendees 
wno were strangers to the village,’ Their 
Case as regards the sale consideration was 


‘that coly Rs. 6,000. was the real considerae 
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tion and that out of that amount a sum of 
Ra. 625 ought to be deducted on-account of 
the consideration of Items N:s. 3 and 4. 

‘On: these allegations they prayed for a 
deciea Í r prerempticn with respect to item 
No.:1-on payment of proporti-nate price. 

_- The vendees contested both the suits. 

, They alleged that they had made the put- 

chase, in question after the refusal by the 
plaintiffs cf both the suits to purchase the 
properties in dispute. In support of this 
contention, the vendees adduced some oral 
‘evidence. That evidence was, however, not 
accepted. by the learned Judge of the Uourt 
below with the result that this contention 
of the vendees was overruled. We have read 
the evidence of the witnesses examined by 
the vendees on the point and we are satis» 

“fied that the conclusion arrived.at by the 
learned Judge of the Court below is correct. 
Mangalia Ram, one of the vendees, stated 

` that Chheda Lal and Shib Singh had ac- 
tively taken interest in getting the price of 
the zamindari in suit settled and that both 
of. them refused to purchase: the property. 
Mangalia Ram was a highly interested wit- 

. ness and his evidence cou'd not be relied 

- ‘upon. Two witnesses, named Pearey Lal 
‘and Shib Sahai, were produced by the ven- 

‘dees as regards this part of tke case, and 

their evidence has aleo for convincing rea- 
izne been. rejected by the learned Judge of 


8308 
| the Court below. 
`: Both Obheda Lal and 
“that they were asked to purchase the, pro- 

perty. No notice as required by the Agra 
' Preemption Act was, before tle sale in 
favour of the vendees, given to the plaintiffs 
“of either of the suits. The finding cf the 
` Court below that the pleintiffs of neither 
. guit were estopped from maintaining the 
- suits was, therefore, correct. 

Before we mention the other controversial 
> points in the case, it would be convenient to 
“deal with the questicn of sale consideration. 
“The Court below held that the entire con- 
jsideration, -viz., ‘Re. 8,000 entered in the 
Bale deed, was paid to the vendors and that 
out of {his amount a Sum of Re. 141-4-0 was 
“the:coneideration for the transfer of the rent 


iz 


a 


decree and a sum of 
@cnsideration fcr the transfer of the arrears 
of rent for 1340 Fasli, It therefore con- 
cluded that the consideration of the first 
“two itens, of properties scld was 
Ré. 7,567-€°6. To this te added asum of 
“Re, £00 on account of the cosis of executicn 
. and registration cf the sale deed which 
“wes -ihcurred. by. the. vendees and a8 a 
“ zesult he-held -that the consideraticn. for the 
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Re, 301-5 6. was the ` 
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‘transfer of. the two items of the gaminddri 
pruperty was Rs. 7,767-6-6. No exception 
can be taken to this finding of the learned 
Judge which is amply borne out from the 
materials upon the record, The learned 
Judge also worked out the proportionate 
price of the two items of the zamindari 
property and the Counsel for the parties are 
agreed that the proportionate price of item 

“No, 1, viz., share in Mahal Shib Sahai of 
village Jagner Panwar, is Ra.°5,515-0 6 and 
the proportionate price attributable- to the 
skare in Mahal Shib Sahai of village 
Bhawanpura ie Rs. 2,252-6-0, The learned 
Counsel for the vendees in the two appeal: 
contended that in calculating the profits of 
the two items of the zamindart properties 
with a view to ascertain their respective 
values, the learned Judge omitted to take 
‘into account the sawai income of Mahal 
Shib Sahai of village Bhawanpura. We are 
unable to give effect to this contention. Il 
may be that in some year there may have 
been some sawat income, but there was nol 
safficient material upon the record to justify 
the conclusion that in the year 1933, when 
the -sale deed was: executed, there was any 
sawai income in the mahal in question. The 
finding of the learned Judge on the ques 
tion of consideration must therefore be 
accepted. 

The main controversy in the Oourt beloy 
centred round the question whether or no 

“the plaintiffs of either suit: wére entitled tc 
‘a’ decree for preemption as regards item 

No, 1, viz.,the share in Mahal Shib Saha: 

of, village Jagner Panwar. The vendees 

contested the plaintiff's claim as regards 
this item of property on two grounds. Firstly 
they alleged that they themselves were co 
sharers in Mahal Ohheda Lal of village 
Jagner Panwar, and as such, the plaint 
of either suit had not a preferential righi 
as against them. Secondly, they contendec 
that a portion of the area ot Jagner Panwa 
sold- to them was part of town area and the 
plaintiffs bad no right ‘to pre-empt the same. 

They went on to allege that there was nc 

Custom of pre-emption applicable to the land 

within the ambit of the town area.-- . ` 

The Oourt below held that the vendee: 
were mere petty proprietors in Maha 

Obheda Lal of village Jagner and were ‘no! 

co-sharers in the same, and, as such, Bohré 

Ohbeda Lal who was a co-sharer in Village 

_dagner had a preferential right of pre-emp 
tion as regards Item No. 1. The Cout 
below also held that Ohheda Lal being”: 
-co-sharer in village Bhawanpure had a righ 
of pre-emption... As a result of these findingt 
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the Court below passed a decree in fuvour 
of Chheda Lal with respect to the first two 
items of gamindari property conveyed by 
the sale deed on payment of a sum of 
Rs. 7,76°-(-6 within a certain time. The 
suit filed by Shib Singh and his brothers was 
contested by the vendees inter alia on the 
groand that they (the plaintiffs) were not 
coeharers in village Jagner Panwar and 
that they were co-sharera in a totally differ- 
ent Village. Shib Singh and his brothers on 
the other hand maintained that village 
Jagner Brahmanan was a part of village 
Jagner Penwar. The Court below held that 
village Jagner Brahmanan was a village 
different from village Jagner Panwar and 
on this ground dismissed the claim of Shib 
‘Singh and his brothers with the result that 
First Appeal No. 281 of 1935 has been filed 
by them. : ; 

At the hearing of these appeals it was 
stated that Ohheda Lal after depositing the 
purchase money in Court and taking posses- 
sion over Items Nos.1 and 2 of the pro- 
perties, sold the same to Shib Singh during 
the pendency of this appeal. Obheda Lal is 
trerefore no longer interested in opposing 
First Appeal No, 330 that has been filed by 
the vendees. Shib Singh has, howaver, con: 
tested ~the appeal filed by the vendees. In 
order to decide ihe question whether the 
vendees are cr are not cc-sharers in Mahal 
_Chheda Lal of,village Jagner Panwar, it is 
necessary to state certain facts and in. parti- 
cular to briefly set out the constitution o 
‘the village as disclosed by docamentary 
“evidence. ‘It is’ admitted that on May 7, 
1928, one Mst. Sundar executed asale deed 
with respect to a plot of land measuring 2 
bighas, 15 biswas in favour of Ram Lal, the 
father of the vendees. This’ plot was then 
situated in village Jagner Panwar, Mahal 
Guman Kunwar. In the sale deed Mat. 
Sundar described herself as the owner and 
haggqivatdar of the plot and it was mention- 
ed in the sale deed that the plot was assess- 
ed to a revenue of Rs. 2. 

It is also ccmmon ground that on April 10, 
1930, one Lalla Ram for self and as guardian 
of Shyama, minor, sold an area of 1 bigha, 
8 bisuasin Mahal Guman Kunwar- to the 
vendees.' In the sale deed the vendors 
described themselves as owners and haggi- 
vatdars of the land sold. 5 
- . The vendors of both the sale deeds were 
mentioned inthe revenue papers as malik 
farottar, i. e. under-proprietors. On the 
basis of these _purchases, the vendees main- 
tained that they had become co-sharers in 
Village Jagner, and as such, the plaintiffs 
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of the two suits had not 8 preferential right 
of pre-emption against them. The learned 
Judge of the Conrt below, as already stated, 
held that the vendees by these purchases 
became owners of specific plots and their 
position was thst of petty proprietors as 
defined ty the Agra Preemption Act. The 
earliest document that ia upon the record 
with respect to village Jagner Panwar ia 
the wazib-ul-are of 18/9, This wajibeul-arg 
ws prepared at a time when the Land 
Revenue Act of 1873 (Act XIX of 1873) was 
in' force. By the rules that were framed 
by the Board of Revenue under the Act, the 
wafib-ul-arees to be prepared by Settlement 
Officers were to consist of four chapters. 
In Ohap. I the constitution of the’ mahal 
and tenure had to be mentioned. Ohap, II 
was to deal with “the rights of sharera 
among themselves, founded on a „custom or 
agreement.” QOhap. III was to be reserved 
for entries relating to the “rights of-subordis 
nate holdere. Ohap. IV was with respect to 
the “rights of tenante.” Appropriate sub- 
headings under each chapter were provided 
for by the rules and the wajib-ul-are of 
1879 that is befcre us faithfully follows the 
rules framed by the Board of Revenue as 
regards the preparation of wajib-ul-are. In 
para. 1 of Ohap. I of this wajib-ul-are it is 
mentioned that “this village isin the form 
of imperfect pattidari tenure divided into 
two pattis..,.." Para. 2 of Ohap. I pres- 


eribes about the “mode of realization and 


‘payment of Govt revenue,” and it is stated 
in this paragraph that the Govt. revenue is 
to be deposited in the Govt. Treasury in 
certain instalments “through the lambar- 
dar.” Para. 3 deals with the custom regard- 
‘ing the appointment of patwari and the 
following provision is made in that parae 
graph : í 

uee near A DOW pdiwari shall be -appointed with 
the consent of the samindars of the circle, and, in 
case ofthe difference of opinion among them, the 
appointment shall be made according to the opinion 
of those who have larger shares of property ........% ° 
` Paragraph 2, Chap, I, makes provision 
about the appointment of lambardars and 


` 2 


Jays down inter alia that 


“a new lambardar shall be appointed with the 
consent of the samindars and in case of differetica o 


‘opinion, he will be appointed according to the opinion 
" 


of thoss who have a large share of the property 


~ In Chap. UI, para. 2-deals with “personas 
in possession of resumed muafi land,” A long 
list of the resumed muafi holders together 
with the area of the land in their possession 
is given under that paragraph and it: is 
common ground that the two purchases 
made of the specific plots of land bythe 
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venccesin the years 1928 ard 1930 were 
from some resumed muafi holders tpecified 
‘in this list, It appears that till the 
year 1598 village Jagner consisted of two 
mahals, vie. Maj.al Panwar and Mahal Brah- 
inanan. In the year 1598 Mahal Panwar was 
further sut-divided into six mahals, and one 
of tLe newl-formed mahals was Mahal 
Guman Kunwar’, in which the- plots pur- 
chased by the vendees were . situated. 
The proceedings for partition are printed 
at p. 36 of First Appeal No 330. The 
khewat of Mahal Guman Kunwar for the 
year 19/2 is upon the record. A re- 
ference to this khewat shows that 
Village Jagner wasa bigha dham village 
and ın the khewut the area in possession 
of various prcprietors was specified. 
The khalsa land in possession of Mst 
Guman Kunwar was recorded as 1023 
bighas 17° biswas, 10 biswansia and the 
revenue and the cesses payable with respect 
to this area were entered in the column of 
revenue and cesses, Thereafter the area in 
possession of the various inferior proprietors 
was detailed in the khewat and so were the 
revenue and cesses payable by the inferior 
proprietors, After these entries the total 
revenue in respect of the mahal was entered 
atthe foot of the khewat. It is clear that 
the purchases made by the vendees in the 


4 


years 1928 aud 1930 were from two of the 


persons entered as inferior proprietors in 


this khewat.. ) 
Lastly, we find that in the yéar 1930 
there were again fresh proceedings for 
partition of Mahal Guman Kunwar and on 
this occasion Mahal Guman Kunwar was 
sub-divided into two mahals called Mahal 
-Shib Sahai and Mahal Ohheda Lal. It is 
to be noted that the share in Jagner 
sought to be preempted is situated in 
Mahal Shib Sahai and Chteda Lal, plaintiff, 
owns a share in Mahal Chheda Lal. and 
the specific plots purchased by the vendees 
` in 1928 and 1930 aré also situated in the 
game mahal. The answer to the question 
whether: of not, the vendees have become 
co-sharers-in Mahal Obheda Lal by virtue 
of the purchases made. by them depends 
‘on ‘the answer to the question whether or 
not they can be regarded as co-sharers 
as, defined by. the Agra tre-emption Act. 
Bection 4 (1) of the Act provides that ‘‘co- 
sharer” means ; 
°'“any person, other than a petty proprietor entitled 
as proprietor to any share or part in a mahal or 
sillage..." 
.“Petty proprietor” is defined by s. 4 (7) 


. ‘a8 Meanin 


en illus ‘oepulsten oka specific plot-of land in a 
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mahal, who, as such, is not entitled-to-any interest 
jn the joint lands of the mahal, or to e part in 
the administration of its affairs.” 

The fect that the vendees are proprietors 
of the specific plots of land in Mahal Ohheda 
Lal admits of no doubt and-they must 
therefore, be taken to be “petty proprietors" 
unless they are entitled to any interest in 
the joint lands of the mahal or are entitled 
to take part in the administration of the 
affairs of the mahal. The evidence in the 
case shows that the vendees fulfilled both 
the conditions just set out; One of the 
witnesses examined by Shib Singh, plaintiff, 
was Sri Chand, the patwari of village 
Jagner Panwar. He deposed that 

“there is a small stone hill in village Jagner 
Panwar. Ohiranji Lal also takes stone from the 
same. All proprietors of the inferior interest as 
well as the tenants of the village take’ stones from 
the hil. If the inferior interest holder has any 
waste land or tank, eto., in his patti, he uses it just 
as the full co-sharers of a patti use theirs .....” 

It appears from this evidence that the 
-vendees as owners of the specific plots 
purchased by them took stones from the 
hill which was joint undivided property 
in the village, and thus there is no escape 
from the conclusion that they had an 
‘interest in the joint landa of the mahal. 
It is to be noted that this admission was 
madé by one of the plaintifi’s witnesses, 
Mangalia Ram vendee also deposed that 
_ “all the vendees have share inthe shamlatt itema, 
i. e. tanks, waste land, eto, of Jagner Panwar, 
We take stones from the hilis of this village as 
eamindars.” . eee 

In orossexamination he stated : i 

“I have a share in hills, rivers, weighment dues 
of the village. I have share in the waste land and 
abadi of the village.” i 


To the same effect is the evidence of 
another witness produced by the vendees, 
named Shib Sahai. Chbeda Lal, plaintiff, 
in his evidence made no statement on 
the point contrary to the statement oj 
Mangalia Kam and Shib Sahai. The evi- 
-dence on the point is all the one. way 
and is in favour of the vendees and shows 
that the owners of specific plots of resumed 
muaji have an interest in the joint lands 
of the mahal. That they also have a Voice 
in the administration of the affairs of the 
mahal is put beyond. doubt by the docum: 
entary evidence inthe case, But, before 
-we refer to that evidence, we propose ti 
deal with the question as to. what does th 
phrase “administration of the affairs of thi 
mahal" connote, A lambardar is appointe< 
-in each mahal, and he is in certain respect 
the agent of,all the co-sharers of the mahal 
He is subject to the custom governing | 
particular mahal, charged with the dut 
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or looking after matters connected with 
the administration of the mahal. Similarly, 
a patwart is charged with the duty of 
maintaining the Record of Rights with respect 
to the mahal of which he is the patwari. 
A lambardar and a patwari, therefore, are 
concerned with the affairs of a mahal. It 
may, therefore, be safely laid down that 
such proprietors of a mahal who have a 
Voice inthe appointment of a lambardar or 
of a patwari do take part in the administra- 
tion of the affairs of the mahal and in 
the present case we find from the evidence 
that the vendees had a voice in the appoint- 
ment of the patwart and the lambardar of 
Mahal Obheda Lal 

In ths application that was filed in the 
year 1-97 for partition of Mahal Panwar 
all the owners of the resumed muafi plots 
were arrayed as opposite parties and were 
described as co-sharers in village Jagner, 
Similarly in the partition suit of 1930 the 
present vendees, who had by that time 
become owners of specific plota of resumed 
muaft in Mahal Obheda Lal, and the other 
owners of resumed muafi plots were array- 
ed as parties and described as co-sharers. 
This shows that no differentiation was 
made by the co-sharers of the village as 
between owners of khalsa land and owners 
of resumed muaji plots and that both were 
put on the same footing and treated as 
co-sharers in the village. The provision in 
the wajib-ulearz of 1579 about the appoint- 
ment of patwart and lambardar does give 
to the owners of resumed muafi plots a 
voice in their appointment. It is worthy 
of note that the relevant paragraphs in 
the wajib-ulearz give the right cf nomina- 
‘tion of patwart and lambardar not’ to 
co-sharers (hissadars)-but to gamindars of 
the village. The fact thit the owner of 
a resumed muafi plot isa zamindar admits 
of no doubt. In short, the resumed 
muafi holders are entitled to take part 
In the administration of the affairs of the 
mahal, 

Lastly, we find from the khewat of 1930 


that in “mahal non applicant for partition” . 


which was one ot the mahals formed out 
„of the original Mahal Panwar, one Gokul 
Prasad who was the owner of a resumed 
-muafi plot and was described in the khewat 
_88 inferior proprietor, was appointed 
lambardar of the mahal A lambardar is 
defined by s. 4 (3), Land Revenue Act 
(Act lll of 1901) as meaning ‘‘a co-sharer 
of a mahal appointed under this Act to 
-represent all or any of the co-sharers in that 
mahal.. Tne appointment of Gokul Prasad 
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as lambardar clearly shows that he was 
regarded as a Cossharer in the mahal for 
the simple reason that none but a co-sharer 
can be appointed a lambardar. As against 
-all tris documentary evidence, there is 
Popis no evidence worth the name, on 
ehalf of the plaintiff and the conclusion 
is, therefore, irresistible that the “inferior 
proprietors’ were en‘itled to take part in 
the administration of*the affairs of -the 
mahal. They cannot, therefore, be regarded 
“petty proprietors” as defined by the Agra 
Preemption Act and they must, there- 
fore, be held to be co-sharers as defined 
by the Act. That being so, the vendees 
were also co-sharers in village Jagner and 
Ohheda -Lal had therefore no right of pre- 
emption as against the vendees. On this 
very ground the claim of Shib Singh and 
his brothers as against the vendees must 
also fail and their claim was, therefore, 
‘rightly dismissed by the Oourt below. 

In the view that we take, it is unneces- 
sary to consider the plea raised by the 
vendees based on the fact of the inclusion 
of a portion of Jagner in town aroa. 

The result is that First Appeal No. 330 
of 1935 must succeed as regards the share 
in village Jagner. We accordingly allow 
- First Appeal No 330 to this extent that we 
dismiss -the plaintiff's claim as regards the 
share in village Jagner Panwar Mahal shib 
Sahai. The decree passed by the Court 
-below in favour of Chheda Lal as regards 
‘the ‘share in village Bhawanpura shall stand. 
‘The plaintiff of First Appeal No. 330 will 
. be liable to pay on account of Bhawanpura 
share to the vendees a sum of Ks, 2,252-6-0 
and for this we allow two . months from ‘to- 

“day's date. In default of payment of the 
‘amount within the time allowed, the suit 
shall stand dismissed. As the victory -has 
been divided, we direct the parties in First 
“Appeal No, 300 of 1935 to bear their own 
costs in both the Courts, We dismiss Firs 
- Appeal No. 381 of 1939 with costs. 


5. Order accordingly. 
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PATNA HIGH COURT 
Appeal No. 120 of 1947 
August 28, 1939 
' Varma AND MANOHAR LALL, JJ. y 
Smt. INDU PROVA DEBI—APPRLLANT 
versus i 
DURGA CHARAN MITRA AND ANOTHAR— 
Kra ae RASPONDENTS 
Administration — Letters of adminisiration with 
will annexed obtained by person—Presumption that 
all legacies have not been patd-—Mortgage by legates 
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of immovable property before obtaining aasent of exe- 
a wane how kak oP itches 

erees in possession of property—-Remedy of legatee 

recover his specific share—Succession Act (XXXIX 

1925), as. 332, 335 (2)—Ezecutor, if can give assent_ 

legacy before obtaining probate of will — M. 
bzecuted by executor in his individual capacity as 
legatee—Money applied for his own use—Inference as 
to assent to legacy. 

The mere fact that a person has obtained letters of 
administration with will annexed is no evidence to 
prove thatthe estate mist be assumed to have been 
still unadministered nor that the Court should pre- 
sume that all the legacies or at least thelegacy in 
favour of such person has not been paid in accord- 
ance with the tenor of the will. 42 Ind Oas. 933 11) 
and 176 Ind. Cas. 200 (2), relied on. [p. 868, col. 1] 

Where a legatee under a will mortgages an im- 
movable property left to him by the testator before 
obtaining the assent. of the executor tothe legacy, 
the property can form the subject-matter of a valid 


‘mortgage,, and the mortgagee is entitled to cut off 


the equity of redemption 


The reason for the rule 
is that 


though the legatees have no property in 


_ the legacies by the devise until the assent of the 


exeeutor is obtained, they havean interest in them 
which is capable of being traneferred In other 
words, though onthe assent of the executor, the full 
title passes to the legatee, the assent creates no new 
title; it merely ects the title acquired under the 


. will. 71 Ind. Cas 314 (4), relied on. fp 868, col. 2.) 


‚Payment of the 
<. estate of the testator. 


There is no residue of personal estate until after 
debts, funeral and testamentary 
expenses, and all costa of the administration of the 
Therefore until the costs are 

id, the net residue cannot be arrived at, at all. 

rethewy v. Helyar (7) and The King v. Commis- 
missioners’ for the be Income Taz 


tal purposes of t 
Acts (8), relied on a 889, col. 1.) 
` If the testator leit no other property than the 
- property in suit, it is always open to the legates to 


| he accepts office, from the date of the 


recover his specific legacy, if he brings an appro- 
priate action and there isno other obstacle by way 
of limitation or otherwise in his way, by suing for the 
amount from the persons in possession of the pro- 

rty of -the testator as transferees, The trans- 

tees ofthe residuary legatee or the residuury 
legatees are always liable to have the property in 
their possession reduced to a proper extent in order 
to repay the specific legatees, 71 Ind. Cas, 314 (4), 
relied on. [p. &t9, col. 2; p. 870, col. 1, 

The estate of the testator vests in the executor, if 
testator's death, 
and he has the powersof an executor, under the 


“ Probate and - Administration Act, even though pro- 


bate has not been obtained. The executor, therefore, 
has power.to give assent as an executor before he 
obtains the probate of the will. 136 Ind. Cas. 111 

9), relied on, Satya Prashad Pal v, Mottlal Pal (10) 

eld overruled. [p £69, col. 2.] 

Where the executor executes 8 mortgage in his in- 
dividual capacity as a legates with respect to the 
properties bequeathed tohim and applies the money 
to bis own use, and not to administer the estate of his 


` testator. The executor assenta to the legacy in his own 


favour on the date he gives the mortgage, Lp. 869, 
cols, 1 & 2.) 


- A. from the original decree of the Bub- 
Judge, Decghar, dated March 31, 1937, 
Messrs, S. N. Bose, S. S. Rakshit and S. 
K. Sarkar, for the Appellant. 
Messrs, P. R. Dasand S. Mustafi, for the 


- Respondents. 
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Manohar Lall, J.—This is an appeal by 
tte plaintiff against a decision of the learo- 
ed Sutordinate Judge of Deogbar dismiss- 
ing tte suit of the plaintiff which was 
instituted by her as a person to whom 
letters of administration were granted, for 
recovery of possession ofthe properties in 
suit belorging tothe estate of the testator 
(who left a legacy in her-favour) which 
passed to the possession of the respondent 
in the circumstances narrated below. - The 
case of the plaintiff very briefly stated is 
this. One Gopal Chandra Chatterji had 
three sons, namely (1) Kali Prasanna 
Chatterji, (2) Siva Prasanna Ohatterji and 
(3) Sarda Prasad Ohatterji who died leav- 
ing tke plaintiff as his widow and one 
Ganesh Ohandra OChatterji as their son, 
Some time before 1973, Siva - Prasanna 
Chatterji, after the death of his father, 
executed a will regarding his’ property in 
favour of his nephew Ganesh Chandra 
Ohatterji and nominated him as his exe: 
cutor. Siva P:asanna died on September 
18, 1923. Inthe rame year on December 
8, Kali Prasanna Ohatterji executed 
another will in which he left a legacy tc 
the plaintiff for Rs. 2,000 and three othe: 
legacies for a total sum of Rs. 4,200. Bj 
this will Ganesh was appointed as the exe. 
cutor. Kali Prasanna died on Novembe) 
13, 1924, leaving the aforesaid will as hi 
last will and testament which is Ex, 1 ir 
this case, Inthe will he after setting out 
the specific legacies stated by me jusi 
now, bequeathed ' 

“all the rest residue and remainder of my estat 
ewe. after payment of my funeral and testamen 
tary expenses and just debts and the legacie 
bequeathed ......anto and tothe use of my sak 
nephew Ganesh Chandra Ohatterji for his om 
absolute use and benefit.” : 

In other words Ganesh Chandra Chet 
terji was Doth the executor and residuar 
legatee under this will of bis uncle. Or 
September 10,1925, Ganesh Chandra exe: 
cuted a mortagage (Ex 2) by which he 
mortgaged the properties in suit in favou 
of the Hindustan Co operative Insurence 
Scciety. Ltd., (hereinafter referred -to at 
the cociety) who is defendant No. 2 anc 
the only contesting respondent before us 
The mortgage was tosecure an advance o: 
Rs. 1,05,000. The purpose of the loan wat 


‘to administer the estate of Siva Prasanna 


who appointed the mortgagor as his execu 
tor under the - will of September 18, 1923 


- already referred to.-So far as the proper 


ties in suit are concerned, the mortgago; 
expressly stated that he was absolutely 


- pejaed and - possessed of or otherwise wel 


. 


- of the lower Court but set it aside in 


-he was executing 
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and sufficiently entitled to them and that 
the mortgage in his 
individual capacity. Bo fer as other pro» 
perties of Siva Prasanna were incladed in 
this mortgage bond, the mortgagor expressly 
purported to give the mortgage in his own 
capacity as executor of Siva Prasanna. It 
was further stipulated in this document 
thatthe mortgagor will, within six months, 
obtain a probate of the willof his uncle 
Kali Prasanna under which he claimed the 
properties described in Sch. 3 and will 
execute a deed in favour of the mortgagees 
confirming these presents and in case the 
mortgagor failed to do that within the 
period of six months, he will repay to the 
mortgagees asum of Rs. 30,000 out of the 
principal sum of Rs. 1,05,000 on the said 
terms. The mortgagor did not carry out 
this undertaking and the mortgagee insti- 
tuted a suit in 1927 in the Oalcutta High 
Court to enforce the mortgage of 1925. The 
society duly obtained a preliminary decree 
in January 1928, the decree was made final 
in December 1928. The properties morte 
gaged were ordered to be put tosale and 
the date fixed forthe sale was June 19, 
1931. The properties were accordingly sold 
and were purchased by defendant No. 1 
who subsequently transferred his interest 


to the society, defendant No. 2. The sale 
certificate was duly granted on August 
5, 1931, to the auction-purchaser. The sale 


certificate was transferred to the Oourt of 
Dumka for delivery of possession on July 
23, 1932. An objection by the plaintiff to 
this delivery of p:ssession was rejected 
and the delivery of possession was ordered 
On September 8, 1932. That matter came 
to this Court and by an order of March 
28, 1933 (Ex, F) in Oivil Revision No. 619 
of 1932, Macpherson, J. affirmed the, order 
80 


‘far as the property consisted of the hold- 


- ingsof aratyat or a part thereof on the 


ground that transfers of this kind of pro- 
perty were invalid under s 27 of Regn. III 


_ of 1872, 


+ 


In the meantime, the plaintif on June 
16, 1931, applied for letters of administra» 


. tion with the will of the late Kali Prasanna 
: annexed before the 
. Dumka. 


District Judge of 
A notice was issued to the executor 
named in the will who renounced his exee 
cutorship on July 18, 1931. The letters-of 
administration were granted without any 


~ opposition on September 21, 1932, and the 


Present suit was instituted on September 


< 6, 1933, asking for reliefs in the form that 


‘the plaintiff haga right to hold posasssion 
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over the properties in suit as administra- 
trix of the estate of Kali Prasanna Chatterji. 
She desired possession of those properties 
from the society after vacating the order of 
the learned Subordinate Judge which wus 
affirmed by this Oourt tothe extent indi- 
cated by the crder of March 28, 1933, The 
events narrated above are strong indications 
of the correctness cf the view that the 
appellant applied for’letters of adminis- 
tration simply with a view to avoid ‘or 
obstruct the contemplated sale fixed for 
June 19,1931; but this consideration is 
wholly irrelevant. The plaintiff is always 
entitled to rely upon her rights and if these 
are established in accordance with law, 
the Court is bound to give proper relief 
to her irrespective of the motive which 
induced her to obtain letters of adminis- 
tration and then to institute the suit. 

The real question is whether a legatee, 
to whom letters of administration with 
copy of the will annexed have been grante 
ed, is entitled to institute a suit for 
recovery of possession of the estate which 
has passed out of the possession of the 
executor as a result of a transaction entered 
into with the defendants by the exesutor 
in his character as the residuary legatee 
before he renounced the  executorship 
without taking out probate. It is necessary 
in the first instance to determine whether 
the estate of Kali Prasanna Chatterji was 
unadministered on the date of the present 
suit. The plaintiff alleged in para. 5 of 
the plaint that the executor Ganesh Chandra 
Ohatterjee did not take any steps for obtaine 
ing probate of the will of the testator, nor 
did he make any payment to the plaintiff 
and other ns according to the direc- 
tions in the will and subsequently he 
openly renounced the exeoutorship. The 
defendants refused to admit the correctness 
of these allegations in para. 4 of the written 


statement and they asserted that no 
legacies remained to be paid out of the 
estate of Kali Prasanna Ohatterji. In the 


face of these pleadings, the onus was upon 
the plaintiff to prove that the estate ree 
mained unadministered. No evidence at 
all was offered by the plaintiff in the present 
case; it is significant that neither of the 
three legatees are made parties to this 
action, nor has any of them, including the 
executor and the plaintiff, chozen to come 
forward to give evidence to support the 
allegation of the plaintiff that the legacies 
atill remained unpaid, But it was argued by 


.the learned Advocate for the appellant, that 


as soon as it is established that letters of 
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administration with will annexed have 
: been granted by the Oonrt of tke District 
‘Judge totte plaintiff, it must be presum- 
ed in Jaw that the specific legacies, or at 
least the legacy in favour of the plaintiff, 
- was still dueon the date when the letters 
-of administration were granted on June 
16, 1931, and that the same state of affairs 
should be assumed to continue on Septem- 
ber 5 1933,the date when the present suit 
- was filed. The current of authority, howe 
ever, is against this view, It is enough to 
_Tefer totwo cases of the Calcutta High 
Court, namely Adwait Ch. Mondal ~v. 
‘Krishnadhone Sarkar (1) and Durgapada 
Bera v. Atul Chandra Bera (2). In the 
former case, it was held that 
“where a will has been propounded and proved, the 


- „Probate Court should grant probate even though 


` it should appear that there were no debts due to 
or by the testator and the legatees huve been in 
. Possession in accordance with the directions of the 
will for along time, it being absolutel necessary 
ie the legatees to establish their title by proving 
and it was observed by the learned Judges 
that 
“the Probate Oourt cannot go into the question 
_ Whether the legatees have acquired independent 
title by adverse possession.” : 
_ _ The case in Durgapada ‘Bera v. Atul 
Chandra Bera (2), expressly follows the 
` case just referred to and itis directly laid 
“down in this case, that 
“in cases of testamentary succession, where there ia 
a will and ıt has never been probated, the question 


` whether the estate has or has not been already fully - 


bra senda 18 not saleran; and cannot be gone 
in e Oo icati 
probaioof Jettera of administration’ POAR for 
In my opinion, therefore, the mere fact 
that the plaintiff obtained letters of ad- 
ministration with will annexed from the 
- learned District Judge is no evidence to 
- Prove that the estate must be assumed to 
_ have been still unadministered nor that this 
Court should presume that all the legacies 
or at. least the legacy in favour of the Plain te 
iff has not been paid in accordance with 
the tenor of the will. The respondent, as 
already stated, obtained a title to remain in 
possession of the lands in swt by virtue of 
„the sale in execution of a mortgage decree 
obtained on the footing of a mortgage bond 


which in my view must be taken to ‘be. 


‘executed by the executor in his personal 
capacity as a reeiduary legatee. Mr, P. R. 
‘Das -relying upon the casein Doe v. Sturges 


(3), argued that it must be held that th . 
-° QJ 210 W N 1129; 42 Ind, Ons, 933; AT #1916 


` Oal 1035. . 
(2)410 W N 1204; 176 Ind. Cas. 200; AI R 1937 ~ 


< Oal 695; I L R (1938) 1 Qal, 75; 11 
(13E R 67, : js HE OG 
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gage was executed by the mortgagor in his 
capacity as an executor; but I am not able 
to place such a construction upon the mort: 
gage bond as this will involve, apart from 
straining the language used in the docu: 
ment, the inference that the executor com: 
mitteda breach of trust. The recitals in the 
bond are clear that Ganesh Chandra Obat 
terji was executing the mortgage in order 
to raise funds not to administer the estate 
of Kali Prasanna Ohatterji but to adminis 
ter {he estate of Shiva Prasanna Ohatterji. 
Unless I am forced to come to the conclu 
sion by the clear words used in the bond, 
I must hold that no breach of trust was 
committed by the executor 

It is now well-settled that where a legatee 
under a will mortgages an immovable pro 
perty left to him by the testator before 
obtaining the assent of the executor to the 
legacy, the property could form the subject: 
matter of a valid mortgage, and the mort 
gagee ia entitled to cut off the equity ol 
redemption. Tte reason for the rule is that 
although the legatees have no property ir 
the legacies by the devise until the agseni 
of the executor is obtained, they have an 
interest in them which is capable of being 
transferred. In other words, as pointed out 
in Khagendra Nath Mookerjee v. Khetra 
Nath Pal (4), at p. Li6: ft 


“Though on the assent of the executor, the ful! 
title passes to the legates, the assent creates nc 


new title ; it merely perfects the title acquired 
under the will.” D 
The question which is relevant to con: 


sider in these circumstances is whether the 
executor assented tothe legacy. The facte 
speak for themselves. A useful illustration 
of how to determine whether there was ar 
assent by an executor, which may be by 
conduct, to a legacy is afforded by the case 
in Commissioners of Inland Revenue v. Smith 
(5). The Master of the Rolls at p. 733 ob: 
serves: 

“All the relevant matters must be taken into con- 
sideration and, as Rowlatt, J. says in his judgment 
in the present case, you may have an assent -by 
conduct: “When ib is said that the executor ‘assenta 
toa bequest,’ what is meant is not that he assénts 
to theaisposition of the testator, but that he assente 
to its taking effect upon the specific property il 
the bequest is specific, upon a sum of money if il 
is pecuniary, or upon the residue brought out by 
the executor at the end of the administration if it is 
Lord Haldace’s exposition in 
Attenborough v. solomon (6) makes ıt clear. The assen! 
of the executor, it is important to add, may be infer 


(4) 50 O 171 at p 176; 71 Ind. Oes. 314; AIR 192! 
Oal. wi; 300 Lu 21. 

(9) 1930) 1 K B 7i8atp 733; 99 LJK B 381; 
142 L T 517, 

(6) (1913) A O 76; 88 LJ Ob, 178; 107 L T 833; 5) 


- BJ 6,39 TLR WD 
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æd, when there is clearly nothing more to be done by 
‘ay of administration.” 


he other Lord Justice took the: same 


tiew. It was faintly argued that until the 
-esidue is ascertained, the residuary legatee 
was not in a positicn to transfer his rights 
«o the defendants. In the present caseit is 
dmitted and proved that all the outgoings, 
8 provided by the testator in the will, had 
“een paid off before the mortgage of 1925, 
least there is no evidence to the Contrary, 
"he principle applicable is expressed by Sir 
Jeorge Jessel in Trethewy v. Helyar (), at 
» 06 where he says : : 

“It appears to have been long settled law that 
here is no residue of personal estate until after pay- 
rent of the debte, funeral and testamentary expanses, 
ad all costs of the administration of the estate of the 
stator. Therefore until you have paid the costs, 
ou donot arrive at the net residue at all, and when 
ou do arrive at it, it is distributed according to law. 
~t is the principle. 


See also The King v. Commissioners for 
16 spectal purposes of the Income Tax Acts 
3). Applying these tests to the present 
ase as I have stated just now, the facts 
“peak for themselves. There is no proof 
1 the present case that any of the specific 
3gacies remained to be paid ovut. Section 
32, Succession Act (Act XXXIX of 1925), 
Tovides that the assent of the executor is 

ssary to complete the legatee’s. title to 
ig own legacy and by s. 335 it is provided 
dat when the executor is a legatee, his 
ssent to his own legacy is necessary to 

»mplete his title to it and his assent may 
e express cr implied. Sub-clanse (2) pro- 
ides that assent shall be implied if in his 
annerof administering the property he 
des any act which is referable to his 
yaracter of lagatee and is not referable 
> his character of executor. The illustra- 
on to the section is of an executor who took 
16 rent ofa house or the interest of Govt. 
securities bequeathed to him and 
plied it to his own use and this is stated 
» bean assent. In the present case the 
10ortgage was by the executor in his indivi- 
aal capacity asa legatee with respect to 
1e properties bequeathed to him. He ape 
tied the money to his own use, because as I. 
ave pointed out already, the loan was 
iken by him not to administer the estate 
€ bis testator Kali Prasanna Ohatterji. 
; follows by applying the principles in tie 
inglish cases referred to above and also 
3 provided by the sections of the Succese 
:on Act referred to above, that the executor 
ssented to the legacy in his own favour on 


2 ea Lk Bags ed ook J Oh. 135 


7 e 
8 920) 1 K B 468; 89 L J KB 194;123 L T 389; 
3 T,L R 123; 648 J 107. 
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the. date he gave the mortgage to the..defen-. 


dants. [twas then arguad by- Mr; 9. N. 
Bose appearing, for, the- appellant that the 
executor has no power to give. assent as an. 
executor before he obtained the probate of: 
the will, and as in this case no probate 
was ever obtained, the assent given by the. 
executor to himself as a residuary legatee 
was no assent in the eye of the law. A 
short answer to this contention is afforded 
by the case in Venkata Subammna v. 
Ramayya (9', where their Lordships have 
authoritatively laid down -that 

“the estate of the testator vests in the executor, if 
he accepts office, from the date of the testator's death, 
and he has the powers of an executor under the 
Probate and Administration Act, 1881, even though 
probate has not been obtained ” 

la the present case the will has been duly 
proved before.the Probate Court anterior to 
the suit. Mr. Bose sought to get over the 
difficulties thus created in his way by 
arguing that Ganesh Chandra Ohatterji, 
the executor, having renounced his exe- 
cutorship in July, 1931, and he never having 
taken out any probate, the assent by him 
would be inoperative to pass any title to. 
the- defendants. He relied upon the case 
in Satya Prasat Pal v. Motilal Pal (10) 
where the learned Judges made this obser- 
vation.at p. 688 : 

“It is only the executors who have obtained pro- 
bate that can act as representativesiof the testator: 
and we think it but reasonable that an executor who 
renounces or refuses or is unable to act, should bere- 
garded as if he had never been appointed.” 

This view seems to have been the older 
view of the Calcutta High Oourt but this 
was negatived by their Lordships of the. 
Judicial Committee in the case referred to 
above, The present suitis not 8 suit- by a 
legatee to recover his specific. legacy from 
the person in, possession of the testator’s, 
estate. The learned Subordinate J adge ob- 
serves that Kali Prasanna Chatterji left 
two other houses worth about Rs, 4,00) in 
Jasidih Bazar. Be that as, it may, if the. 
testator left no.other property than the 
property in suit, it is always open to the 
legatee to recover his specific legacy, if he 
brings an appropriate action and there is 
no other obstacle by way of limitation. 
or otherwise in his way, by suing for the 
amount from the personsin possession of 
the property of the testator as. transferees, 
The transferees of the residuary legatee or 


59 I A 112; 136 Ind. Oas. 111; 9 O- W N 201; 63 
T 365; (1931) M.W N 486; 34 Bom. L R 764; 55 
OLJa63;380 W N dl; 55 M 443; (1932),A L J: 
508; 35 L W 633; Ind. Rul (1933) P O63; A ÍR 1932 
P O 93 (P 0). 

(10) 27, O 683 at p.688., 
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the residuary legatees are always liable 
to. have the property in their possession 
reduced to a proper extent in order to Tee 
pay the specific legatees: see Khagendra 
Nath Mookerjee v. Khetra Nath Pal (4), 
already referred to. For the reasons given 
above, I am of opinion that the appeal fails 
and ehould be dismissed with costs. 


: Varma, J.—I agree. 
B. , Appeal dismissed. 


BOMBAY HIGH COURT 
Oivil Revision Application No, 167 of 
1938 
March 3, 1939 
< BaraumMonTt, O. J. anp N. J. WADIA, J. 
AHMED IBRAHIM SINGAPORI— 
` APPLIOANT 
z ' versus ` 
OOLLEOTOR op SURAT—OPPONgNT 
Mussalman Waqf 


(Bombay Amendment) Act 
(XVIII of 1935), s. 61—Mutwallis residing within 


jurisdiction of rict Oourt—Wadqtf property 
situate outside jurisdiction of such Oourt—Su 
Court, tf con callupon mutwallis to contribute 


ander s ‘61—Company—Shares—Local situation 


0 . 

The jurisdiction of the Court is confined entirely 
to cases in which the wagf property is situate 
within the limits of its jurisdiction. The only wagfs, 
which can be called upon to make a contribution 
to the Waqf Administration Fund, are the waqfa 
to` which, under the principal Act, the Oourt 
directing a contribution to be made has jurisdio- 
tion. . There is nothing in the Act which extends 
the jurisdiction of the Oourt to cases in which the 
trustees reside within the district, or in which they 
apply income within the district. The only rele- 
vant fact to consider is the plage where the wagf pro- 

is situate, and s. 3 of the Mussalman Waqf Act, 
1923, and also s. 6-D of the Amendment Act, make 
it‘elear that the property of the wag referred to 
in the sections is the corpus, and not the income. 
Where therefore the whole of the wagf property 
consisting of immovable property and shares in 
companies in situate in Burma but the mutwallis 
_ of the wagf reside within the jurisdiction of the 

Surat District Court, such Court cannot call upon 

the mutwallis to contribute to the Waqf Adminis- 
< tration Fand under s 61, Mussalman Waqf (Bom, 
- Amendment) Act, 1935, : 
.. The general rule is that the looal situation of a 
“share is the place where the share can be transfer- 
~ red~on the register of the company. cee 

0.. R. App., from an order of the 
- District Judge, Surat, in Miscellaneous 
- Application No. 32 of 1937. 

Messrs. G. N. Thakor and R.J. Thakor, 
for the Applicant. SAK 3 
. Mr. B. G. Rao, Assistant Government 
Pleader, for the Opponent. 

Beaumont, C. J.—These are a series 
of. civil revision applicatiuns, - which ‘all 
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raise the same point and are directed “to a 
single judgment -given by thé learned 
District Judge of Surat. The facts are 
not quite the same in all the applications, 
but in the first application, which is No. 167 
of 1938, the facts are that there is a wags, 
the mutwallis of which reside within the 
limits of the jurisdiction of the Surat 
District Court, but the whole of the pro- 
perty of the wagf, which consists of im- 
movable property and shares is situate 
in Burma, The shares are shares in com- 
panies registered in Rangoon, and the 
general rule is that the local situation of a 
share isthe place where the share can'be 
transferred on the register of the company. 
As far as the evidence goes, there is nothing 
to suggest that these Rangoon companies 
have any office within the Surat district 
at which their shares can be transferred. 
Bo that, we deal with the application on 
the footing that the whole of the corpus of 
the wagf property is situate in Burma, 
which is now outside British India, though 
in our opinion, the real question is whether 
the property is situate within the local 
limits of the jurisdiction of the Sarat Dis 
trict Court, -and it does not matter whether 
property not so situate i3 situate within or 
without British India. The question which 
arises is,as to whether the mutwallis of 
this waqf can be called upon to contribute 
tothe Waqf Administration Fund under 
8.61, Massalman Waqf (Bombay Amend» 
ment) Act, 1935. : 5 
Unders. 3, Muesalman Waqt Act, 1923, 
which is an All-India Act, itis provided that 
within six months fromthe commencement 
of the Act every mutwalli shall furnish to 
the Oourt within the local limits of whose 
jurisdiction the property of the waqf of 
which he isthe mutwalli is situated, or- to 
any one of two or more such Courts, a 
statement containing the following parti- 
culars, namely : (a) description cf the 
waqf property sufficient for thé identifica 
tion thereof ; ib) the grcs3 annual income 
from such property ; and other particulars 
which it is not’ necessary here to mention. 
Then, under s. 4, the Court can direct the 
publication of certain notices, and under 
8.5 the mutwallt has to furnish the Court 
with certain statements, In our opinion, 


‘throughcut the Act “ihe Court” referred 


to isthe Court mentioned in e. 3, that is 
the Court within tLe local limits of whcse 
jurisdiction the wagf property is situate, 
Under the Bombay Amendment Act of 
1935, the main Act is amended in various 
Particulars, but it seems to-us ‘that, 
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throughout the whole of the amendments, 
“the Court" referred to is the same Court 
as that referred toin the principal Act, 
Under s. 61, which is the secticn,in question 
inthe present case, it is provided that 
every wag shall, for the purpose of meeting 
the charges andexpenses incidental to the 
Tegistration, superintendence, “administra 
tion and control of wagfs, the maintenance 
of the registers of wagfs, the sorutiny. and 
Budit of acc-unts of waqfs, the institu- 
tion and defence of suits and proceedings 
relatingto wagfs, and generally carrying 
into effect the purposes of the Act, be 
liable to pay to the Waqf Administration 
_Fund of the District concerned, the contribu- 
tion therein mentioned. In our opinion, 
‘the only wagfs, which can be called upon 
to make a contribution to that- Fund, are 
‘the waqfs to which, under the principal 
Act; the Uourt directing a contribution to 
-be made has jurisdiction,and thatis in 
“this case the Surat District Court. 
“ The view of the learned District Judge 
-was that, inasmuch as the bulk of the 
‘income is spent in Surat or: ita neighbour- 
-hood and the trustees reside there, he had 
jurisdiction to direct a contribution tothe 
Fund in respect of all waqfs which have 
been registered in the Dietrict of Surat. 
- But, in our opinion, there is nothing in the 
_Act which extends the jurisdiction of the 
Oourt to cases in which the trastees reside 
within the district, or in which they apply 
income within the district. It seems to 
us that the only relevant fact to consider 
isthe place where the waqf property is 
` situate, and s.3 ofthe main Act and also 
B. 6-D of the Amendment Act, in our view, 
make it clear that the property of the waqf 
referred to in the sections is the corpus, and 
` not the income, No doubt ina case where 
the trustees of a waqf live ina place 
-- where the beneficiaries of ‘the wagqf also 
_ live, though the property of the wagqf is 
Z situate elsewhere, and the trustees merely 
| employ an agent to collect the income of 
the wagf property and transmit it to them, 
there would be some force in the contention 
that the trustees could be called upon to 
account atthe place where they collect 
.and distribute the income; but we are 
unable to givethat meaning to. the Act. 
It seems to us thatthe jurisdiction of the 
Court is confined entirely to cases in 
which the wagf property is situate within 
the limits of its jurisdiction. In all these 
cases we think that there will have to 
be an inquiry under s. 6-C of the Amend- 
“meni Actto ascertain whether thé whole 
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or any substantial portion of the , pro- 
perty of the wagf is situate within the 
jurisdiction of the Distriot Court ot Burat, 
unless inany case the Collector is pree 
pared to admit that no property is so 
situate. Ifin fact it be found that no 
property isso situate, in our view the Dis- 
trict Court has no jurisdiction in respect 
of the wagfend cannot call upon the 
mutwaillis for any accounts, Probably, in 
that event, it would be better to amend the 
register by striking the particular wagf 
offthe register in the Surat Oourt; but, 
as no application is before us to amend 
the register, we -make no order in that 
respect. In cases in which some property 
of the wagqfis situate within ths local 
limits, contribution in respect of that 
property can be levied. The cases will 
have to be referred back to the District 
Court to be dealt with in accordance with 


these views. We make no order as to 
costs. 
B. Case referred back. 
CALCUTTA HIGH COURT 
Appeal No. 202 of 1938 
May 11, 1939 
B. K. MUKHERJSA AND LATIFUR 
A RAHMAN, JJ. 
DHIRENDRA NATH DAS—PLAINTI— 
APPALLANT 


Versus 
INDRA CHANDRA KISRIWALA 
AND OTHRRS—DEFANDANTS— 
RESPONDENTS 

Oivil Procedure Code (Act V of 1908), 0. XXI, r. 63 
—Onus of f — Claimant must show that he hao 

ight which was denied by adverse order. 
here in a claim proceedings under O, XXT, r. 58, 
an adverse order is pasged against the claimant, the 
order is conclusive, unless it is displaced by a 
declaratory suit brought under O. XXI, r. 63. The 
onus is certainly upon theclaimant to show that he 
has a right which was denied by the order. The 
burden cannot be discharged merely by pointing to 
the innocent appearance of the instraments under 
which the plaintiff claims, He must prove that they 
are as good as they look and it is notfor the 
defendant to make out that they are collusive, 138 
Ind. Oas. 647 (1)and 30 Ind. Oas. 855 (2), relien on. 
105 Ind. Oas. 788 (3), distinguished. [p. 872, ool. 2.] 


A. from the appellate decree of tha 
Additional Sub-Judge, Howrah, dated 
December 18, 1937. 


Messrs. Amarendra Nath Bose and 
Apurba Charan Mukherjee, for the Ap- 
Uant. 
PN aka Gopendra Nath Das and Kshetra 


Mohan Chatterjee, for the Respondents, 
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B. K..MukherJea, J.—This appeal is 
on behalf of the plaintiff and the suit was 
one commenced under O. XXI, r. 63, 
Civil P. O., for establishing his title to the 
Property in suit. Defendant No,1 is the 
ecree-holder, who obtained a money decree 
against defendants Nos. 2—5. This decree 
was put into execution in Money Execution 
Case No, 30, of 1935 of the Court of the 
First Subordinate Judge of Howrah and 
he property in suit was attached. The 


plaintiff thereupon preferred a claim under: 
0. XXI, r. 58, Civil P.O. but that claim’ 


“was refused, and following the adveree 
decision in the claim proceeding, the 
present suit was started. The plaintiff's 
case in substance is that the preperty in 
suit belcnged to Debendra Nath Sadhu- 
khan, defendant No. 5, who was one of the 
judgment-debtore, and hemade a gift of it 
in favour of his wife by a document which 
was executed on May 3, 1930. The plain- 
tiff purchased the property by a kobala 
frcm Mrinalini on May 9, 1935, for a con- 
sideration of Rs. 2,000 «niy and was 
in possession of it since the date cf his 
purchase, : 

The suit was contested by defendant 
No. 1 alone and his contention was that the 
property was the joint family property 
of the Sadukhans of which Debendra was 
a member and that the deed of - gift as 
well ds the subsequent kobala in favour 
of the plaintiff were fictitious transactions 
entered intofor the purpcse of shielding 
the property from the creditors. Both 
the Oourts below have accepted the defence 
Version and have dismissed the plaintiff's 
‘suit. It is against these concurrent decrees 
of dismissal that the present seccnd appeal 
has been preferred, Mr, Bcse, who appears 
forthe appellant, has raised a twofold 
contention before us, In the first place 
he has argued that the Courts below in 
arriving at the decision against the plaintiff 
bad misplaced the onus. In the second 
Place he has contended that the findiugs 
arrived at bythe lower Appellate Court 
are not sufficient for the purpcee of dis- 
missing the plaintiff's suit. 
:“Now. so far as the first pcint is concerned, 
Mr. Boce’s argoment is that asthe plaintiff 
ig the ostensible purchaser in whose name 
the kobala admittealy stands, he must be 
presumed to be the real owner of the pro- 
perty and the burden would be upon the 
- defendants to show tLe contrary. I do not 

think that this contention can be sustained, 
Tre plaintiff was the- unsuccessful claimant 
in the claim preceeding and an order was 
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made . adversely to him. That order ig. 
conclusive unless it is displaced by. a 
declaratory suit brought under the provi-. 
sions of O. XXI, r. 63, Civil P. OC., and the’ 
onus is certainly upon the claimant to. 
show that he has a right which was denied. 
by the order Mohmmmad Ali Mohammad 
Khan v. Bismillah Begam (1). As. Sir. 
Lawrence Jenkins put it in Jamahar 
Kumari v. Askaran Boid (2), the burden, 
could not be discharged merely by, pointing: 
to the innocent appearance of the instru: 
ments under which the plaintiff claims,’ 
He must provethat they are as good as 
they look andit is not forthe defendant 
tomake out thatthey are collusive. Mr. 
Bose lays stress upcn the decisicn of the 
Judicial Committee which isto be found 
reported in V. E. A. R. M. Firm v. Maung. 
Ba Kyin (3). In our opinion, this decision 
cannot be read as laying. down any con- 
trary proposition of law regarding the onus 
in such cases. In this case, the plaintiff 
was not only the ostensible ownerof the 
property under a registered deed but out 
of the consideration of Rs. 20,000 the vend«r 
who was a debtor tothe father of one of 
the purchasers, was given a credit forthe 
sum of Rs. 17,000 which he owed to the 
latter. The only question raised was whe- 
ther the balance of Rs. 3,000 which was 
alleged tòhave been paid in cash, was 
really paid or not and their Lordships held 
that even though the evidence regard- 
ing the payment of this Rs. 3,000 could 
not be considered satisfactory, the con- 
sideration that was undoubtedly present, 
namely Rs, 17,000, was quite adequate 
having regard to'tne total value of the pro- 
Perty and even if Ra. 3,000 was not paid, 
that was not enongh for the purpose of draw- 
ing the conclusion that the sale was fraudu- 
lent. In fact, Viscount Dunedin was himself 
a party tothe judgment in the later deci- 
sion pronounced by the Judicial Committee 
which is to be found reported in Mohammad 
Ali Mohammad Khan v. Bismillah Begam 
(1) referred to above, and we do not think 
that their Lordships of the Judicial Oom- 
mittee did intend to say anything different 
from what was stated ino the earlier case, 
The first contention of Mr. Bose, therefore, 
must be overruled. 3 

(1) 350 W N 324; 128 Ind. Oas. 647; A I R 1930 P O 
255; 70 WN 831; 33 Bom. L R 155; 60 ML J 341; 33 


L W 397; (1931) M W N1(PO). l 
@ 220 L J 27; 30 Ind. Cas, 855; AIR 1916 Oal. 
6 


(3) 5R 859; 105 Ind. Oas, 78% A I R 1927 PO 337; 
4O WN 938: 53 M L J 388; 29, Bom, L R 1481; 39 
OW N 38; 46 O LJ 249; 37 L W 447 (PO). 
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Now,-on the second point, the question 
raised by Mr. Bosé is undoubtedly a ques- 
tion of fact. He has not been able to point ’ 
ont any misdirection or any error of law 
committed by the lower Appellete Oourt. 
His argument in substance is that although 
there might be a motive for executing this 
benami document, nevertheless, on the 
questions of passing of consideration and 
possession ‘of the property, the lower Appel- 
late Court has not considered the material 
facts which appear in evidence, On the’ 
question of consideraticn Mr. Boge has 
drawn our attention to the finding of the 
lower Appellate Court recorded at p. 56 of 
the paper-book, according:to which a cheque 
given by the plaintiff was, asa matter of 


fact, honoured. The facts relevant to this 


matter stand as follows: The plaintiff drew 
a bearer cheque on the Allahabad Bank in 
the name of Mrinalini on April 29, 1935. 
The sale deed was actually executed much 
later, cn May 9, 1935, and it was presented 
for registration on to day following. Before 
the Registrar the cheque was undoubtedly 
handed over to Mrinalini. The plaintiff's 
case is that the cheque was subsequently 
presented to the Shambazar Branch of the 
Central Bank by Tustu, the son of Mrina- 
lini, and this amount was transferred to 
his credit. In support of this versior, the 


plaintiff has examined an officer of the. 


Allahabad Bank and also the son of Mrina- 
lini who is said to bave got the money 
transferred to his own account with the 
Shambazar Branch of the Oentral Bank of 
India. 

The evidence of the clerk undoubtedly 
shows that the cheque was honoured and 
it was debited against the plaintiff. The 
lower Appellate Court pointed out that had 
the plaintiff produced his passbook, it could 
have been proved as to where the money 
did eventually go. Speaking for myself, I 
am-not inclined to attach much value to 
this fact, But the other fact upon which 
the lower Appellate Court relies seems to 
me to be very much material. The whole 
story of the plaintiff was that it was Tastu, 
the son of Mrinalini, who cashed the 
-cheque or rather had the money transferred 
to his own’ account with the Shambazar 
Branch of the Central Bank. He says in 
his evidence that he has got his pass-book 
and he has got the counterfoils of the 
cheques also. These hedid not produce and 
no explanation is forthcoming for the non- 
produciion of these very material papers. 
For the purpose of showing that he really 
got the money entered ia hie own account, 
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the pass-book would have been the best 

evidence passible and although he was in 

possession of the pass-book, he did not .care 

to produce it. There is no other evidence’ 
to 'show that Mrinalini actually got the 

mcney, and under these cirsumstances, it 

seems tome thatthe lower Appellate Court 

was not wrong when it came to the conclu- 

sion that, as a matter of fact, only a show 

of payment was made but really no consic’ 
deration passed in repect of the transac: 

tion. This is undoubtedly fortified by. some: 
suspicious circumstances to which reference - 
was made by both the Courts telow in- 
their judgments, But as they are questions” 
of fact, it is not necessary for me to refer to ' 
them in detail. : 

, As regards the possession of the property;. 
Mr. Bose has drawn onr’ attention to the 
fact that there was mutation in the name’. 
of the plaintiff in the Municipal Register 
son after the transaction took place. He: 
has also drawn our attenticn to the fact that 
rents were realized by his client and that 
he did effect some repairs on the structures 
that stood on the land. On the question of 
realization of the rent, the finding of the 
trial Court is undoubtedly against him arid 
the trial Court has pronounced the coun 
terfcila produced by the plaintiff to be 
forgeries. The mason also was disbelieved 
by both the Oourts below. It is true that 
tke plaintif had got his name mutated but, 
if really the intention was to secrete the 
property and place it beyond the reach of 
the creditors, the show must be kept up 
and this was notin any way inconsistent 
with the theory of benami which the defene . 
dant has put forward. I do not think that 
it can be said in this [case, having regard . 
to the findings concurrently arrived at by 
both the Courts below, that there was any 
error of law which vitiated the judgments, . 
Under these circumstances, we agree with 
the lower Appellate Court and dismiss the 
appeal. There will be no order as to cost 
in this appeal. ` 


Latifur Rahman, J.—I agree. 


D. Appeal dismissed. 
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_-. _: BOMBAY HIGH COURT. 

-7 Beéond Appeal No 492 of 1936 

: February 10, 1939 | 
.. BBAUMONT, O.J.anp N. J. Wania, J. 
TARABAI SHRINIWAS NAIK GUITAL 
_ . AND OTAERBS— DEFENDANTS — APPELLANTS 


vans : versus 
MURTAQHARYA ANANTAOHARY A 
ies fee ~ResPoNDENT 
g ay Hereditary Offices (Amendment) Act (Vo 
A380), a. 3> W apandar; oN is— Person rele 
-acquiring watan pro: without acquiring ofice, 
whether Bidang T applies. 5 

. Watandar means a person having a hereditary 
interest in'a watan, i. e., the hereditary office and 
the property attsohed thereto, and inoludes so far 
-aB walan property is concerned, a pern holding 
watan property acquired in the manner set out in 
the definition. but, a person who merely acquires 
watan property without acquiring the o is not 
6 watandar, and to sucha person and his family, 
the-special law of inheritance enacted by the 
Watan Amending Act of 1886 has no application. 
94 Ind. Osa. €49 (1), 114 Ind. Oas. 390 (3), 145 Ind. 
Oas, 262 (3) and 129 Ind. Oas, 391 (4), distinguish. 
ed, [p. 875, col. 1.) 
_. 8. A, from. the decision of the Assistant 
Judge, Dharwar, in Appeal No. 90 of 
1935, : 


"Messrs. G. P. Murdeshwar and U. S. 
Hattiangadi, for the Appellants, 
' Mr. H. B, Gumaste, for the Respondent, 


Beaumont, C. J.—This is a second 
appeal from. a judgment of the Assistant 
Judge of Dhatwar. The plaintiff sued for a 
declaration that he was the preferential 
heir to the suit property undar the provi- 
sions of the Bum, Act V of 18¢6, which is 
an Act amending the Bom, Watan Act LI 
óf 1874. ,The trial Judge dismissed the 
plaintiff's suit, but in appeal the learned 
Assistant Judge passed a decree in favour 
of-the plaintiff. In the year 1927, the holder 
of thé property was one Wasudevachurya, 
who died in that year, leaving the three 
defendants as his daughters, and the plaint- 
iff, as the son of a deceased divided brother. 
There is no question that under Hindu Law 
the daughters would succeed as heirs. But 
8.2 of Act V of 1886 provides that every 
female member of a watan family ofher 
than the widow, mother or paternal gTaud- 
, mother ofthe. last male owner, and every 
person Claiming through afemale, shall be 
_ postponed in the order of succession to any 
wdtan, or part thereof, or interest therein, 
devolving by inheritance after the date of 
the Act, to every male member of the 
family gueliied to inherit such watan, The 
plaintiff claims under that Act to be heir 
to Wasudevacharya in preference to his 
daughters. . i 
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The material facts, which.are nobin dis” 
pute, and which in any case bind us. in 
second appeal, are these, The suit property. 
was undoubtedly originally watan property, 
that is to aay, it was given for services, as 
to part of it to a Desai and as to the other 
part toa Deshpande. But before 1618, when 
the British Govt. acquired authority in the 
locality of the watan property, this piuperty 
had been alienated by the Desais and the 


- Deshpandes to the ancestors of Wasudevae 


charya, and itis not disputed that before 
1829, when the Regulations of 1827 came 
into opération, it was lawful to alienate 
watan property apart from the office. The 
alienees, however, of the Desais and 
Deshpandes never acquired the hereditary 
office to which these lands were attached; 
they acquired the watan lands. without 
acquiring the office. In 1863, the services 
connected with this office were. commuted 
by the Gordon Settlement. It is admitted 
that if Wasudevacharya was a watandar, 
then the plaintiff and the defendants are 
members of a watan family, an expression 
which is not defined in the Act V of 1836 or 
in the principal Act of 1874, and I think 
that the real question which arises is 
whether a person in the position of 
Wasudevacharya who acquires watan lands 
without acquiring the office and without 
being under any obligation to perform the 
services attached to the office is a watandar 
within the meaning of the Watan Act of 
18.4. That Act provides that the watan 
property, if any, and the hereditary office 
and the rights and privileges attached to 
them together constitute the watan; and 
“watan properiy” is defined as meaning the 
movable or immovable property held, 
acquired or assigned for providing remus 
neration for the-performance of the duty 
appertaining to an hereditary office. Then 
wecome to the definition of watandar 
and the Act provides that watandar 
means a peyson having an hereditary 
interest in a watan, and ag I have said the 
watan includes both the hereditary office 
and the watan property, if any. Then the 
definition of watandar continues in these 
terms; 

“It includes a person holding watan 
acquired by him before the introduction of the Briti 
Govt. into the locality of the watan, or legally 
acquired subsequent to such introduction, and a 
person ` holding such property from him by 
inheritance,” `- 

It is argued for the plaintiff, that, inas- 
much as his ancestor acquired the watan 
Property before the introduction of the 
British Govt. into -the locality, he falls 


pro 
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within the ~ definition of a watandar, and 
accordingly he and the plaintiff are members 
of'a watan family, as that expression is used 
in the ‘Act of 1886. But, in my opinion, 
the plaintiff's argument is unscund. The 
primary definition of a watandar ‘is that he 
is a perscn. having an hereditary interest 
in a watan, that is the office and the pro- 
perty, if any. The subsequent words which 

have read are merely explanatory of the 
primary definition, and do not curtail it. In 
my opinion, the definition amounts to this, 
that. watandar means a person having a 
hereditary interest in a watan, ‘ù. e. the 
hereditary office and the’ property attached 
thereto,- and includes so far. as watan 
property is concerned a person holding 
watan property acquired in the manner set 
out inthe ‘definition. But, in‘ my opinion, 
a person who merely acquires watan pro- 
perty without acquiring the office is not a 
watandar, and to such a person and his 
family.the special law of inheritance enacted 
by the Watan Amending Act of 1886 has no 
application. Itis indeed difficult to see why 
the special rule of inheritance shouid be 
intrcduced in respect of property which is 
-not connected with the holding of an office 
‘or performance of any service, although it 
may still retain its character of waian 
‘property. In my judgment, therefore, the 
-trial Court was right in dismissing the 
plaintiff's suit and the lower Appellate 
-Court was wrong. We have been referred 
to a good many cases, but none of them, in 
my.judgment, covers the point we have to 
decide. 

In my view it iy not necessary for us to 
-consider the further question on which the 
lower Courts differed as to whether 
plaintiff's claim was barred by limitation. 
' The trial Court considered that it was, and 
the lower Appellate Court considered that it 

- was not. l express no opinion on that ques» 
‘tion: The appeal will be allowed, the decree 
‘of the lower Appellate Court set aside and 
the plaintiff's suit dismissed with costs 
. throughout. 
-".N. J. Wadia. J.—The suit relates to 
- three lands, Survey No. 87, pot-hissa Nos. 1 
and 3, Survey No. 41, and Survey No. 32, 
which admittedly formed part of the Desai 
and Deshpande watans of Kalilapur, Some 
time prior to 1818 the three landa were 
granted by the original watandars. the Desais 
and Deshpandes, to some anccstor of the 
plaintiff and the defendants. ‘The lands 
continue to. be shown as partof the Desai 
and Deshpande watans of Kallapur. 
Bhimacharya, the father of the plaintiff, and 
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Wasudevacharya, the father of the defende 
somə time before 
Wasudevaoharya's deith in 1927, On the 
latter's death, the three defendants as his 
daughters succeeded to the property, and 
the plaintiff brought the su't for a declaras 
tion that he was the preferential heir to the 
lande under thé provisions of s. 2 of Bom. 
Act V of 1886 by which every female 
member of a watan family, otLer than the 
widow, mother or paternal grandmother of 
the last male owner, and every person 
claiming through a female, is to be post- 
poned in the order of succession to a watan, 
or part thereof, or interest therein devolve 
ing by succession after the date of the 
Act, toevery male member of the family 
qualified to inherit such watan, No evie 
dence has been led by the plaintiff to show 
that Wasudevacharya or any ancestor of 
the plaintiff was ever entered in the watan 
register a8 amember of the watan family 
of the Desais and Deshpande of Kallapur, 
and it has-been conceded before us that 
the plaintiff and the defendants have 
never been entered in the watan register 
as watandars of the Desai and Deshpande 
watans, The only grounds on which the 
Plaintiff claims that his family and that of 
the defendants is governed by the provisions 
of Act V of 1088 is, that the family holds 
some -property which is admittedly part of 
the pargane-watan property of the Desai and 
Deshpande watans. The question in the 
appeal therefore is, whether the family of 
the plaintiff and the defendants can be cone 
sidered a watandar family for the purposes 
of the Act of 1886. 

Watandar is defined in s 4, Bom, 
Hereditary. Offices Act, 1874, as meaning a 
persou having an hereditary interest in a 
watan, and tha section explains that the 
watan property if any and the hereditary 
office and the-rights and privileges attached 
to them together constitute the watan. 
Read along with this explanation watan- 
dar must mean a person having an 
hereditary interest in the watan property if 


“any and the -hereditary office and the rights 


and privileges attached to them, and it is 
clear that so- far as the hereditary offices in 
this case are concerned, namely the offices 
of Desai and Deshpande, ‘the family of the 
plaintiff and the defendante has no 
hereditary interest. The definition of a 
watandar given in the Act says further that 
watandar includesa person holding watan 
property acquired by him before the 
introduction of the British Govt. into the 
locality of the watan, or legally acquired 
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subsequent- to such introduction, and a 
person holding-such property from. him. by 
inheritance. - It seems-to me that the word 
“person” must be taken to mean’ such 
person, thatis a person having an heredi- 
tary: interèst inthe watan property and in 
the hereditary office. It cannot mean that 


any‘alienee of watan lands whose alienation’ 


took- place before the introduction of the 
Britiah Govt. into the locality bat who has 
no share: whatever in the hereditary office 
could’ be treated: as a watandar 
purposes of the Act, Watandar family, 
therefore, in s. 2-of the Act of 1886 must be 
taken-to mean the family of a person who 
hse'an hereditary interest in the property 
of:a.watan and in the hereditary office and 
the-rights | and: privileges attached to that 
office. It is clear, therefore, that the family 
of the plaintiff and.the defendants cannot, 
merely because they happen to hold part of 
the watan: prsperty of the Desais and 
Deshpandes of Kallapur, claim the benefit 
of the: special rule. of succession which is 
laid'down in the “Act of 1886. The object 
of that provision was to keep the property 
of a-watan: family liable to render service to 
Govt. as far as’ possible in the hands of 
males who would be in a ‘better position to 
render service. There would be no object 
in applyitg the rale of succession laid 
down in that Act, which is a deviation 
from-the ordinary Hindu. Law of succes- 
sion,.to persons who had oo interest in the 
hereditary office for safeguarding the duties 
of which'the Act was intended. 

- No case has been cited to usin which it 
has been held that the delinition of watan- 
dar given in s. 4 of the Act of 1874 
would include a person who happens to 
hold watan property by alienation or gift 
bat who has no interest in the hereditary 
office. Mr. Gumaste for the respondent 
has: referred to several cases which he 
contends support hs cases But all of 
them: ar’, in my opinion, distinguishable. 
Bodhrao v. Shrini:as (1), was a case of 
lands held by certain persons as mutaliles 
or ‘deputies of the Deshpander. In such a 
case, clearly the mutaliks or deputies would 
be interested not merely in the watan 


property. which they held but also in the 


hereditary office for the performance of 
which they were appointed as deputies.’ In 
Anna v: Gojra (2) the question was one of 
sucéessicn to watan property which had 


2 LA L Na 94 Ind, Oas, 619; A I'R'1926 
769; 50 
Bt 20, him, LR 867; 114’ Ind. Cas, 390; A I R 1998. 

883; Ind, Rul,- (1929) Bom), 246, 
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been held by one-Rakhma who had succeeds- 
ed to it as the mother of the last male: 
holder. It had been contended that 
Rakhma’s possession was. adverse with 
regard to the Plaintiffs who had claimed 
the estate as reversioners of Rakhma's 
Bon Hari. But it is clear’ that Rakhma was: 
in that case holding the property as a 
member of the watan family and as- re- 
presentative watandar. There was there-- 
fore no question of the watan property. 
having passed into possession of a stranger. 
to the watan family who had no interest in 
the hereditary office. The case in Fakir- 
gowda v. Dyamawa (3) is also clearly dise 
tinguishable. The question in that case 
was: of succession to a woman: who had. 
inherited the watan property from her. 
father prior to the passing of the Act of - 
1886. Here again although it was held 
that Sankawa who had inherited the prop- 
erty of her father had passed by marriage: 
iato the family of her husband, it was: 
clear that Sankawa had been: a member 
of the original watan family and she inherit- 
ed the watan property and the right of 
service from her father, and her heirs- 
therefore were clearly members of a watan. 
family for the purpose of the Act of: 
1886. In Hanmant v. Secretary of State 
(4) the question was of succession to one. 
Huchava who had succeeded to the watan. 
on the death of her mother. There was: 
no question that she wasa member of:the 
watan family and entitled to the hereditary: 
office. In fact she was entitled as the. 
Tepresentative watandar of the 8 annas 
share and the service rights, Olearly 
therefore her heirs, whoever they were, were 
members of a watan family for the purpose: 
of Act V of 1886. None of these cases- 
therefore can be regarded as in: any way 
supporting the claim made by. the responde 
ent-plaintiff. 

In Appaji Bapuji v. Keshav Shamrav (5) 
a question somewhat similar to the ques- 
tion arising in this appeal came before 
the Court. The plaintiffs, who were the 
heirs of one Rudro, brought the suit to 
recover certain lands which had been sold 
to the defendants in execution of a decree 
against Rudro. They contended that the: 
lands in, suit, namely the village of Amangi 
were watan property in their hands. It. 
was found that the lands had originally. 

(3) 35 Bom, L R 418; 145 Ind. Oas. 262; A IR 
1933 Bom, 287; 57 B 488; Ind. Rul (1933) Bom. 66. 

(4) 33 Bom. LR 155; 129 Ind, Cas: 391;A I R 
1980 Bom. 354; 64 B 195; Ind, Rul. (1931); Bom, 


167. 
(5)15B 18, 
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‘formed part of the desgat watan of the 
Desais of Wantmuriand the family of the 
plaintiffs were the muialtk Desiis of the 
watan. A-dispute had been going on 
between the Wantmuri Desais and the 
mutaliks with regard to the village wLich 
the Desais had throughout regarded as 
still part of their desgat walan. Part of 
the village lands, namely the Chahurat 
lands, had been entered as watan in the 
name cf tLe mutalik Desais, and the rest 
had been entered as sarva inam other 
than watan. It was held that the mutalik 
Desais could be treated as independent 
watandars only in respect of the Jnahurat 
lands, but that they could not be regarded 
as watandors with regard to the rest of 
the village. The whole village had formed 
part of the Wantmuri desgat and had 
come into the possession of the mvtalik 
Desuis from the Wantmuri Dessie. The 
fact that it was nevertheless held that 
with regard tothe portion of the village, 
other than the Obahurat lands, the 
mutaltk Desais were not watandars clearly 
goes against the respondent's contention 
that alienees or donees of watan lands 
prior to the introduction of the British 
Govt, into the locality of the watan could 
be regarded as watandars, and therefore 

- a8 members of the watan family, even 
though they had noright to the hereditary 
office to which the watan is attached. I 
agree, therefore, that the family of the 
Plaintiff and the defendants cannot be 
regarded as a watan family for the pure 
poses of Act V of 1886, and that the appeal 
must be allowed and the suit dismissed. 


B. < Appeal allowed. 


LAHORE HIGH COURT 
` Execution Second Appeal No, 231 of 1939 
June 27, 1939 
Taz Oaann AND Kam Lat, JJ. 


. Mahant BALIG RAM-—JUDGMANT-DHBTOR — ` 


APPELLANT 
; versus 
CHARAN DASS AND ANGOTABR— 


DEORBR-AOLDRES— RESPONDENTS 
Civil Procedure Code (Act V -of 1908), O. XXII, 
r. 1—Person obtaining decree for compensation for 
malicious prosecution dying during execution proceed- 
ing—Ezxecution, if abates—Whether can be, continued 
by his heir — Limitation Act (IX of 1808), 8, 5— 


“Sufficient cause’ — Delay in filing appeal hsid could j 


be condoned. 
It is tiue that. the right to get compensation for, 
. malicious prosecution 18 personal tothe person 
wronged, and to sucha right,, the maxim acto per- 
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sonalis moritur cum persona (a personal right of 
action dies with the person) fully applies, If there- 
fore such person dies before suing the wrong-doer, his 
heirs, executors or administrators cannot, after his 


death, maintain an action forthe eame relief against 


the wrong-doer. In such a case clearly there isa 
“discharge of the tort’ by the death ofthe person 
wronged, and the wrong-doer is released from all 
liability for his tortious act. It is equally clear that 
if the injured person had brought a suit in his 
life-time, but had died before a decree had been 
passed in his favour, the suit would have abated and 
his legalrepresentatives could not have continued the 
suit after his death, for the “right to suo” in sacha 
cass b;ing personal to the deceased dil not ‘survive’. 
The position, however, ia different when the suit had 
been decided in the plaintiff’s life-time and a decree 
passed in his favour grantiag him compensation. On 
the passing of the decree, there is no longer an 
acti? personalis in existence; it has passed into a 
judgment and becomes matter of record (transit in 
rem judicatum!. The original personal claim has 
merged in the decree of the Ojurt, and as such, its 
character has entirely changed. It has to all intents 
and purposes, become a part of the “property” of the 
decree-holaer and, on his death, it devolves, as a 
part of his estate, on his heirs, executors or adminis- 
trators, and they can execute it in the same manner 
as he would havedone, if alive. 1u3 Ind. Cas. 297 
(6), Muhammad Hussain v. Khushalo (7) and 63 Ind, 
Oas. 540 (8), relied on. [p. 879, col. 2.] 

[Case-law referred to.] 

Heid, Per Din Muhammad, J. (In order of reference) 
—that the delay in filing appeal could be condoned 
under 8. 5, Lim. Act, as the appellant had sufficient 
cause for not preferring the appeal within time, 


Ex. 8. A. from an order of; the Senior 


Sub-Sudge, Gurdaspur, dated October 
28, 193%. 


Order of Reference 


Din Mohammad, J.—Three questions 
fali for determination in this casa: (1) 
whether the appeal is time-barred; (2) 
whether the plea that the decree cannot be 
executed is barred by the rule of res 
judicata considering that in a previous 
application for execution a decision had 
been given on this point ; and (3) if the plea 
can beraised, whether the deoree can be 
executed seeing that the original decree- 
holder has died. -So far as the question 
of limitation is concerned, it is contended 
on behalf of the respondents that the 
memorandum of appeal was presented on 
the 9ist day instead of the 80th, and even 
then ıt was incomplete as it was not accome 
pained by a copy ofthe judgment of the 
trst Court. Reliance in -this connection 
has been placed on Dhanpat Mal v. Mela 
Mal (1), Molu Mal v. Sn Ram (2), and 
Dyala v. Hiru (3), The authorities no 

(1) 67 P R 1917; 41 Ind, Oas. 918; A I R 1917 Lah 
436; 133 P W R 1917. A 

(2) 2 L £27;63 Ind. Oas. 33; A IR 1921 Lah, 73, 90 
PL R1921, A i 

(3) 3 Lah, L J 355; 67 Ind, Oas: 670, 


AE 
bi 
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doubt support the contention raised by the 
respondents’ Counsel but I am dispcsed to 
condone the delay as I am satisfied that the 
appellant had eufficient cause for not pre 
ferring the appeal within the prescribed 
period. The certified copy of the appellate 
judgment, though ready on January 37, was 
‘actually delivered on 28th and if this day 
is also excluded, the appeal is well within 
time. Similarly, it is proved on the record 
that the appellant had putin an applica- 
tion for a copy of the first Court’s judgment 
on the same day as the application for a 
copy of the appellate judgment was made 
but some how or other tke Oopying Depart- 
ment could not trace the record. This 
caused some delay and ‘eventually the 
appellant had to put in a second applica- 
tion for obtaining a copy of the first Court's 
judgment. According to the endorsement 
made by the Copying Department that 
` copy could not be made available for about 
three weeks. ‘Lhere is thus no such default 
on the part of the appellant as cannot be 
overlooked. J, accordingly, extend the 
benefit of a. 5, Lim, Act, to the appellant and 
admit the appeal although presented after 
the expiry of the period of limitation, I 
‘may frankly confess that my main reason 
for taking this course isto have an anatho- 
ritative pronouncement cn the principal 
question involved in the case. 

As regards the question of res judicata, 
there is ample authority in support of the 
proposition that a wrong decision on a 
question of law does not operate as res 
judicata in subsequent proceedings: see 
Taliamand v. Muhammad Din (4), and 
Jwala Debi v. Amir (5), I am not definite 
asto whether the decision was right or 
wrong, and am not therefore prepared to 
hold that the plea was barred or not by the 
tule of res judicata, I leave it therefore to 
the Bench disposing of the case to detere 
mine this question as well, 

The third question, as remarked above, 
is really the most important question in the 
case, Counsel for the appellant contends 
that O. XXII, Oivil P, O. as it stands 
. applies to execution cases as well as to 
‘original suits and that the only exception 
‘that is made in the case of exécution pro- 
ceedings is that contained in r. 12 of 

“O. XXII Relying therefore on r, 1 of 
O. XXII, he argues that as the original 
cause of action could not survive on the 


` (4) 12 L 53; 139 Ind. Cas, 18; A IR 1930 Lah 
907; 31 PL R 816; Ind, Rul, (1981) Lah, 98; 12-Lah, L 


J 840. 
(5) A IR 1939 All, 182, 
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death of the’plaintiff, the execution proceed- 
ings should also be held to have abated 
finally on.the happening of that contin- 
gency. Oounsel for the respondents, on the 
other hand, refera me to G. I. P. Ry. v. 
Ram Adhin (6), where a Division Bench of 
the Allahabad High Oourt has observed 
that as soon asa personal action ends -in 
a decree, the right to execute survives on 
the death of the decree-holder. This 
observation is not without force inasmuch 
as a decree when obtained becomes à 
part of the personal estate of the deceased, 
and as such, accrues to the benefit of the 
legal representatives; but as I am not 
clear asto whether O. XXII, r 1, does not 
apply toexecution proceedings in such 
cases, I consider that a decision by a 
larger Bench should be obtained in this 
cage. I accordingly forward this case to 
the Hon'ble. the Ohief Justice for such 
action as he deems necessary. 


Mr. C. L, Aggarwal, for the Appellant. 
Messrs. Shamair Chand and Parkash 
Chandra, for the Respondents. 


Judgment of Division Bench 


Tek Chand, J.—The facts of this case 
are no longer in dispute, and fall within 
a narrow compass, Kirpa Ram, father- of 
the respondents, instituted a suit against 
Salig Ram, appellant, for recovery of 
Rs. 400 as compensation for malisious pro- 
secution. The trial Judge granted Kirpa 
Ram adecree for Rs. 100. Both parties 
appealed to the Senior Subordinate Judge, 
who enhanced the amount of compensa- 
tion to Rs. 200. On second appeal, this decrea 
was upheld by Jai Lal, J. on Novembei 
26, 1936. The decree holder then took out 
execution of the decree. While the appli: 
cation was pending he died, and his sons 
(the present respondents) were brought on 
the record as his légal representatives, on 
their application made within 90 days -of 
his death, The judgmentedebtor raised 
an objection ‘that the respondents had no 
right to continue the execution proceed: 
ings. He urged that the right to claim 
compensation for malicious prosecution 
was personal to Kirpa Ram, that on bie 
death it did not ‘survive’ to his heirs and 
therefore the execution proceedings -had 
abated, The executing Oourt overrulec 
the objection holding that the proceedings 
to execute the decree had not abated. Or 
appeal, the Senior Subordinate Judge up 
held this order, relying upon a ‘decision o: 

gh ‘Oourt reported -i 

(6) AIR 1947 AN; 764; 103 Ind; Oas, 397. ss 


1940 ` 


GIP. Ry. v. Ram Adhin (6), The judg- 
Ment-debtor preferred a second appeal to 
this Court, which came up for hearing 
before Din Mohammad, J. sitting in Single 
Bench. A preliminary objection was raised 
on behalf of the respondents that the 
appeal was,time-barred, but the learned 
Judge held that in the circumstanc.s, there 
was sufficient cause for not presenting the 
appeal within the prescribed pericd and 
he extended the time under s. 5, Lim. Act. 
He then referred the case to a Division 
Bench for decision of the main question, as 
there was noruling of this Court directiy 
bearing on the point and the correctness of 
the Allahabad ruling, relied upon by the 
Senior Subordinate Judge, bad been im- 
pugned before him. 

The contention for the judgment-debtor 
‘appellant is that as the original cause of 
action for a claim for malicious prosecution 
was personal to Kirpa Ram, which could 
not have survived to his legal representa- 
tives if he had died before the decision of 
his suit by the trial Oourt, it follows that 
the right to execute the decree, obtained by 
bim in his lifetime cn the same cause of 
action, was also personal to him, and that 
it was extinguished on his death, even 
though that event cccurred after the pass- 
ing of the decree. The argument is falla» 
cious and I have no hesitation in overrul- 
ing it. aka . 

It is no doubt. true that the right to get 
compensation for malicious prosecution is 
personal to the person wronged, and to 
such a right, the maxim actio personalis 
moritur cum persona (a personal right of 
action dies with the person) fully applies. 
.If therefore such person dies before suing 
the wrong: dcer, his heirs, executors or admi- 
_nistrators cannot, after his death, maintain 
an action for the same relief against the 
wrong-doer. In such a case Clearly there 
-is a “‘diecharge of the tort’ by the death 
of the person wronged, and the wrong-doer 
_is released from all liability for his tortious 
act, It is equally clear thatifthe injured 

rson had brought a suit in-his -lifetime, 

ut had died before a decree had been 
- passed in bis favour, the suit would have 
abated and his legal representatives could 


not have continued the suit after his death, 


for the “right to sue” in such a case being 
personal tothe deceased did not ‘survive’ 
(O. XXII, r. 1, Civil P. O). The position 
however is different when the suit had been 
decided in the plaintiff's lifetime and a 
decree passed in his favour granting him 


pompensation. On the passing of the decree, — 


salta RÅM- V. CHARAN pass (LAH). 
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there is no longer an actio personalis in 
existence; it has passed into a judgment 
and become a matter of record (transit in 
rem jurticatum. The original personal 
claim has merged in the ‘decree of the Oourt 
and as such its character has entirely 
changed. The quondam plaintiff, as the 
decree-holder, has avquired the right to 
realize the amount decreed from th; judg 
ment-debtor, and this is aright of an en- 
tirely different character. Ha may enforce 
it himself by process of law, or (unlike the 
original claim) he may assign it to a third 
party, who can execute thedecree. Further 
the decree itself (also unlike the original 
claim) is liable to attachment by a creditor 
of the decree-holder. It has to all intents 
and purposes, become a part of the “pro- 
perty” of the decree-holder and, on his 
death, it devolves, as a part of his estate, 
on his heirs, executors or administrators, 
and they can execute itin the same man- 
ner as he would have done, if alive. 

It will be seen that the distinction is 
real and well-founded on principle and has 
been recognized in numerous cases in India. 
In the case relied upon by the lower Appel- 
late Court, G. I. P. Ry. v. Ram Adhin (6), a 
suit for compensation against the railway 
administration, brought- under Act XII 
of 1855 (Fatal Accidents Act) by the father 
ofa person, who had been killed in an acci- 
dent, had been decreed by the trial Court. 
The railway had appealed and during the 


. pendency of the appeal the deoree-holder 


had died. It was contended 01 behalf of 
the railway -that the appeal should be 
accepted and the decree reversed on the 
short . ground that the action Was personal 
to the father (decree holder) and the decree 
pe in his favour could not enure for the 
enelit of his sons, who were the brothers 
of the deceased, and as such, not among the 
persons’ entitled to compensation under the 
This contention was rejected by the 
Court, onthe ground that 
“the action having merged into the decree, the bene- 
fit of the decres “passed to the heirs of the decree- 
holder on his death.” | 
To the same effect is the decision of`a 
Full Bench of five Judges in Muhammad 
Husain’ v. Khushalo (1), at p. 134 where 
it was held that , o 
. “in those cases in whichan action would abate 
upon the death of the plaintiff before judgment, the 
action would not abate if final judgment had beén 
obtained before the death ofthe plaintiff, in which 
case the benefit of the judgment would go to his 
legal representative.’ ` : 
This case was followed by a Division 


(7) 9 A131 at p 184(F B) 
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Bench cf thia Court -in Ram Koer v. Jiwan 
Singh (8), where the facts were similar. 
The distinction is very well brought out 
‘in cases which are the converse of those 
just referred to, Thus, where the plaintiff's 
claim for compensation for a personal 
“wrong has been dismissed in its entirety 
by tLe. Court of first instance and the plainte 
iff has appealed but has died before the 
decision’ by’ the Appellate. Court, there is 
an abatement of the appenl, as the relief 
soughtin appeal is the enforcement of the 
.original ‘right to sue’ which bad been re- 
jected by the trial Oourt and had not matured 
in a decree: Bhagwant v. Joti Sarup (9), at 
pp, 14-15 and Mani Ram Lala v.Chattibai, 170 
‘Ind. Oas. 159 (10). This distinction becomes 
clearer still in cases in which the plaintiff's 
‘claim forcompensation for a personal wrong 
is decreed in part, and the defendant 
appeals praying that the sait should have 
been dismissed in toto while the plaintiff 
appeals or files cross-objections to enhance 
the damages, and during the pendency of 
‘the appeal, the plaintiff dies. In such cases 
it has been held that the defendants’ 
appeal to get rid of the partial decree 
obtained by the plaintiff does not abate, 
for ‘the decree enures for the benefit of his 
son; but the crose-appeal or orcas-dbjections 
for grant of a further sum of damages filed 
by-the plaintiff’ abate,’ as to this extent the 
claim had been refused by the trial Oourt 
and the :plaintifi's prayer before the Appel- 
Jate Court for enhancement is based on 
‘the original right to sue, which being per- 
sonal to the plaintiff has abated on his 
death : Musaffar Khan v. Ghulam Muham- 


“mad Khan (11). In Bhim Sain v. Muhome . 


mad Ali (12), the facts were the same as in 
‘the case last cited, except that: the defend- 
‘ant (and not the plaintiff) had died during 
- the pendency of the appeal, and it was held 
that the defendants’ appeal could be cone 
tinued by his.sons: but the plaintiff's cross- 
objections for enhanced damages had abat- 
ed. , Seé also to the same effect Paramen- 
“hetty” v. Sundararajya -Naick (13). and 
Thiruvengadachartar v. Swamt [yengar (14). 


s93 L169; 63 Ind. Oas. £40; AIR 1921 Lah, 59; 83 
PLR io. ` i eos 


_(9)4P B 1897;at pp. 
_g(l0) 170 Ina Ò 
hi an 62 P R 1915; 98 Ind. Oas. 455; A I R-1915 Lab. 
-878; 63 P Ù R, 1915.05 0 ” 

. 807, 31 


54 j 11 L 1; 120 Ind, Oas. 9; A-I R 1929 
P L R 184; Ind. Rul, (1939) Lati 903 ° 
(13736 M 4V9. - E 

(uj 34 M 76; 5 Ind, Oas. 937; 20M L J 760, TMLT 
206; (1910) M W N 543 ~. ae 
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as. 159;A I R 1937 Nag. 216; 10RN ` 
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Reference may also be made to Gopal v. 
Ram Chandra (15, where the identical 
argument now addressed tous was raised 
but rejected At p.007* the case in Chapman 
Y: Day (10, was cited, where Pollock, B. 
sald : 

“We are not dealing with a right of action. Plaint- 
iff brought his action and succeeded by a judgment 
of the Court,” 

Lopes, J. ssid : i 

“Tt is said that the defendant having died, the 
maxim of actio personalis moritur cum persona 
applies. I think it does not apply in such a case as 
this, I think ‘action’ means right of action, and if 
that is the trae way of looking at it, the right of 
action here had been determined before the death of 
the defendant.” i 

It was accordingly Leld that “there was 


-no abatement after judgment.” The learned 


Counsel for the appellant has not been able 
to support’ hia contention by any valid 
algument nor cite any case in which the 
view put forward by him had been taken. 
The appeal fails and is dismissed with costs, 

Ram Lall, J.—I agree and have nothing 
to add, 

D. í Appeal dismissed, 

(15) 26 B 597; 4 Bom. L R 325. 

T (1883) 48 L T y07. 
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CALCUTTA HIGH COURT 
Civil Rules Nos. 1403 and 1469 of 1938 
June 21, 1939. ~ 
~ HENDRR8ON AND KBUNDKAR, JJ. 
SRIPAT oINGH DUGAR—PatitionsR 


versus 
Rani MOHINI SUNDARI aND ANUTHRR— 


OpProsıTa PARTY 

Guardians and Wards Act (VIII of 1890), ss. 8, 3! 
-Person coming within terms of s. 8, if “person in 
terested” within meaning of s. 39. 3 

The term “any person interested” in s, 39, Guardian: 
and Wards Act, 18 very wide. The matter cannot bi 
decided merely with reference to something subjectiv 
in the mind ot the applicant but some objective mean 
ing must be given to the term,, The fact that 1 


` person comes within the terms of s, 8 is quite sufficien 


to make him personally interested within the mean 


‘ing of 8, 39 and would not make him any the leas: 


person interested merely because he isat cnmity-witl 
the guardian. 
_U,. Rules issued from the order of thi 
District Judge, Murshidabad (Bérhampur) 
dated June 30, 1938. | 
Messrs, Panchanan Ghose and Pares) 
Nath Mukherjee /r.), for the Petitioner. ` 
Messrs, S. M. Bose and Pramatha Nati 
Mitra, for the Opposite Party. i 


. Henderson, J.—The short point raise 


for determination in, this Rule is th 


"1940 
-interpretation of the words “any person 
interested" in s.39, Guardians and Wards 
Act, and it does not appear that it has 
ever been raised before. The opposite 
Party was appointed guardian of the 
properties of two wealthy minors. Tne 
petitioner filed an application for her 
removal under s. 39 ofthe Act. The District 
Judge without considering the application 
on its merits dismissed it as incompetent. 
In view of a report submitted by an auditor 
of the accounts it appeared that all was 
not well with the administration of the 
estate and the learned Judge proposed 
to consider the matteron his own motion. 
The petitioner then obtained this Rule. 
Ths term “any person interested” is 
obviously very wide. Possibly it might be 
easier to say whom it excludes rather than 
whom it includes. We do not propose, and 
in‘ faci the learned Advocate-General did 
not ask us, to attempt to formulate any 
definition or to give any comprehensive 
explanation of the term. We shall merely 
consider whether on the facts of the present 
case the petitioner hag brought himself 
within the section. The learned District 
Judge found the petitioner to be at enmity 
Within the oposite party and on that finding 
alone he came to the conclusion that the 
petitioner is not a “person interested.” In 
other words, he has come to..a finding as 
to the motive actuating the petitioner, He 
did not consider the real point at issue. 
In our opinion the matter cannot be decided 
merely with reference to something sub- 
jective in the mind of the applicant but 
some objective meaning must be given to 
the term, : The petitioner is the first cousin 
once removed, of the minors. He ia thus 
within the terms of s. b (b) of the Act 
and thereby entitled to make an applica- 
tion for the appointment of a guardian. 
Indeed a special notice was issued on him 
by the learned Judge himself in connection 
with the actual appointment. In our opinion 
the fact that he comes within the terms of 
8.8 is quite enough tomake him personally 


interested within the meaning ofs. 39 of- 


the Act. We accordingly make the Rule 
absolute. We set aside the order of the 
District Judge and direct him to hear and 


determine the application- in accordance ' 


with law. We make no order as to costs 
in this Rule. No order is necessary on 
the other Rule (No, 1465 of 19.8). 
Khundkar, J.—I agree. 
D. Rule made absolute. 
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NAGPUR HIGH COURT 

Second Appeal No. 207 of 1937 
September 26, 1939 
PouLook, J. 
NANDLAL RAMPRATAP—AppELLANT 
VETEUS 
DEORAO AND OTHBRS-—RRSPONDANTS 

Civil. Procedure Oode (Act V of 1908), O. XIV, 
r. 5—Court cannot make out case for plaintiff that 
was never put—Hindu Law—Altenation—Aliena- 
tion by manager—Right of after-born co-parcener 
to challenge—Limitation—S, 6, Limitation Act (IX 
of 1908), if can be relied on. ' 

It is not open to a Oourttoframe an issue on 
& point that does not ‘arise out of the allegations 
made by the parties or their Counsel andthe con- 
tents of documents. The trial Court cannot make 
gut p case for the plaintiff that was never put for- 
ward. ; 

Where an alienabion is made by the manager 
without any legal necessity and without the con- 
Sent of the other co-parceners then living, it will 
be invalid not only against those co-parceners but 
also other co-parceners born after the alienation 
provided that the alienation has not been ratified 
by. the other co-parceners before his birth. Here 
the period of limitation would ran from the date 
of the sale, ani there is only one cause of action 
which would arise in favour of the other members 
who had not consented to the sale. Successive 
causss of action cannot arise as new members are 
born year after year. Such after-born co-parcener 
cannot rely on s. 6, Lim. Act and -where he claims 
in his own right and not through his father, his 
father’s insanity is immaterial, 160 Ind. Oas. 198 
(1), 83 Ind. Oas 1052 (2) and 86 Ind, Gas, 249 (3), 
relied on, 


8, A, from the appellate decree of the 
Oourt\ of the Additional District Judge, 
Basim, dated November 27, 1935. : 


Messrs. T, L. Sheode and W. W. - Bhole, 
for the Appellant. 


Messrs. V. K. Rajwade and W. K, 
Sheoray, for Respondent No. 1. 


Judgment.—In execution of a decree 
obtained by the second defendant against 
the first defendant Abarao, a field, Survey 
No. 23/2 in mauza Verdi, and a house in 
mauza Kupta were attached, Ihe present 
Plaintiff nled an objection to the attach- 
ment. alleging that-he had a third share 
in the house and the field but that objece 
tion failed. Tne plamtif then instituted 
the present suit to establish his title to the 
above property. 

‘The above property admittedly formed 
atone time part of tne joiat family estate 
of Abarao and his three brothers Kustame 
rao, Sahebrao, aod the plaintiff's father, 
Marutrao. Marutrao became insane in 
1¥06-U7 aod remained insane untu his 
death in 1916-17. His son, the piaintiff 
was born on November 10, 1914. On 
December 16, 1409, the other three brothers 
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Abarso, Rustamrao and Sahebrao acld 

the above house and field and another 

pole to cne Bahirji Wagji, On December 

1916 Abarao and Sahebrao re-purchas- 

od, ‘the house in suit, and on February 14, 

1915, Abarao re-purchased the field in suit. 
hese facts are not disputed. - 


; ` The ‘plaintiffs case was that there was 
a partition between the four brothers in 
1903 at which. a third share in the attached 
‘house and field was allotted to his father 
Marutrao, that the sale in 1909 was a bogus 
‘sale which did not affect the rights of the 
plaintiff's father, and that. the plaintiff 
contributed his share -óf the money spent 
on re-purchasing the’ property. There are 
findings, which are not now disputed, that the 
sale’ of 1909 was a genuine sale ‘for con- 
sideration, that . the brothers separated 
after 1909 and before 1916, and that the 
Plaintiff did not contribute towards the 
repurchases. On the pleadings then the 
plaintifi’s case clearly failed, but after the 
case had been concluded and was awaiting 
judgment, the learned Subordinate Judge 
thought that the plaintiff could succeed if 
he. pleaded that, though there was no par- 
tition before - 1909, yet hia father’s share 
was not affected by the sale of 1909 because. 
it was-not for legal necessity. or for. the 
benefit of the family. The learned Sub- 
ordinate Judge therefore took further 
statements from Counsel on ‘both ‘sides 
and framed an issue on the question whe- 
ther there was legal necessity for the sale 
of. 1909, In the absence of any- evidence 
on that point he decided that there was 
no legal necessity for the sale and there- 
fore, the sale was not binding cn the. 
share of the plaintiff's father, The plaintiff 
was, -therefore, given a decree for a quarter 
share in the attached house and field. 
That decision was upheld in appeal. 


“The trial Court made out a case for the 
plaintiff that was never put forward. It. 
was open to the plaintif to take, the alter- 
native plea that, even if the property was 
joint family property in 1809, yet the sale 
was, not binding on 
not for legal necessity, but he did not do 
Bo; and the question whether the sale was 
for legal necessity or not would he, partly. 
at least, a question of fact. Under O. XIV, 
T. 5 of the Civil P. O. the Court has power 
to “amend the issues or to frame additional 
issues on such terms as it thinks fit, but 

lis power is controlled by r. 3, which. 
provides that the issues are to be framed 
from the allegations made by the parties -~ 
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or their Counsel and the c:ntents of docu; 
ments, It is nct open to a Court to frame 
an issue on a point that does not arise 
out of such material. Had the plaintiff 
applied to be allowed to amend his plaint’ 
so as to put forward such a case, such an 


‘application would probably have been dis- 


allowed on the ground that it put forward 
an entirely different case and had been 


made at a latestage. In the absence of 


such an amendment, the plaintiff obviously 
cannot succeed on the plea that there was 
no legal necessity. As the burden of proof 
rests upon the plaintiff, he must at least 
allege that there was no legal necessity 


‘and he has noteven done that. 


The suit must, in my opinion, also fail 
on the ground of limitation.’ At the time 
of the alienation the plaintiff was not born. 
It has been held in effect in Jinwarsa 
Gangasa v. Gunwantrao (1), that where an 
alienation is made by tke manager with- 
out any legal necessity and without the 
consent of -the other co parceners then 
living it will be invalid not only against 
those co-parceners but also other co-parce- 
ners born after the alienation, provided, 
that the alienation has not been ratified 
by the other“ co-parceners before his birth, 
If, therefore, the sale of 1909 was without, 
legal necessity, it would be’ open to fhe, 
Plaintiff to avoid it on that ground, 
he would be entit'ed to avoid it not as ee 
representative of his father but in his own: 
right. Section 6 of the Lim. Act provides:- 

“Where a person entitled to institute a suit is, 
at the time from which the period of limitation: 
is to be, reckoned, a minor, he may institute a suit 
within the same period after the disability has ceas-, 


ed, as would otherwise have been allowed from the, 
time prescribed therefor,” 


Here the pericd of limitation would run. 


: from the date of the sale, and there was" 
= only one cause of action which would arise: 


in favour of the other members .who.had 
not ocnsented to the sale. Successive. 
causes of action cannot arise as new meme. 
bers are born year after year: see Sita: 
Ram Singh v, Chedi Singh (2). The plainte ` 
iff was not in existence at the time from. 
which the period of limitation, would be.. 
reckoned and therefore he cannot rely on: 
B. 6 of thə Lim. Act., Ashe claims in.his- 
own right and not thiough his father, his’ 
father’s insanity is immaterial. The decis.. 
sion of the, _Privy Oouneil in as 


d 
167; "ATR 1936 Na 

(2) 46 A882; 63 ind. Oas. 1053; 22 AL J &09; A J 
R 1934 All, 708; L R5 A 6340 Oir, 


roo 


$1.NL R124 Sup: 100 Ind. Ona, 196; 8 R N. 
ag. 3 


vux 
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Singh v. Parmeshwar Prasad (3), makes 
«his quite clear. The present suit was 
brought in 1934 when the plaintiff was 
eaged about 20. The period of limitation 
would be 12 years from the date ot sale 
and the suit is, therefore, barred by limi- 
tation. 

The appeal is, therefore; allowed and 
the plaintiff's suit will stand dismissed 
with costa throughout. Counsel's fee Rs, 30. 


D. Appeal allowed, 


-(3) 47 A 165; 86 Ind. Oas. 349; A I R 1925P O 

88; 48 M L J29; 31 L W 236; 8 OWN 1; 34 L 
J 176; 37 Bom. L R 175; 123 OL J 74; 88P LR 
113; L R 6 A (P O) 47; (1925M_W N 263; 2700 
343; 290 W N 666; 521A 69(P 0). 





RANGOON HIGH COURT 
Second Appeal No. 125 of 1939 
July 18, 1939 ` 
Weieat, J. 
SINGARAM—A PPELLANT 


versus 
8. P. R. SOMASUNDARA M —RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
T. 3—Appeal by third person on behalf of minor, 
when there is properly constituted guardian ad 
litem—Propriety. 

Execution preceedings are only a continuation of 
the regular suit and the guardian ad litem appoint- 
ed in the civil suit continues to be the guardian 
ad litem in execution proceedings and for the 


Ur- 
pose, of appeal. 178 Ind. Oas. 449 (4) and 171 Jnd. 
as, 435 (5), relied on. 

Where there is a properly constituted guardian ad 
litem, no one elee can represent the minor in appeal, 
which would be dismissed in his absence Back 
dismissal of appeal on the ground that the minor 
was not properly represented cannot affect the 
minor's interest as he is bound by it, 


Mr. Kalyanwalla, for the Appellant 
Mr. Hay, for the Respondent. 


Judgment.—An appeal was filed in the 
District Oourt of Bassein which purported 
to be by Singaram, a minor represented 
by his next friend Palaniappa Chettyar, 
The learned District Judge, without going 
into the merits, dismissed the appeal on 
the ground that Palaniappa Chettyar had 
no locus standi to appear on behalf of the 
minor stall as he had never been appoint» 
ed his guardian ad litem. An appeal against 
this order has been filed by Palaniappa 
Ohettyar purporting to be acting on behalf 
of the minor Singaram. I think the pro- 
ceedings show beyond all doubt that Palanie 
appa Ohettyar was never appoiuted the 
guardian ad litem of the minor Singaram. 
A decree was passed against Singaram and 


others in the Ubief Oourt of Pudukkottai in 


SINGARAM v. 6, P. R..soMAsUNDARAM (RANG) . 
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Oivil Regular. No. 916. of 1934. That decree 
was transferred to the Sub-Divisional Oourt 
of Kyonpyaw forexecution. At that time 
Singaram was represented by defendant 
Ne, 1, judgment-debtor Ramanathan Chet- 
tyar, who had been appointed his guardian 
ad litem. It was eventually held that the 
decree could only be executed against 
Singaram, aod Ramanathan then stated that 
he refused to continue to act as the guar- 
dian ad litem of Singaram. An application 
was then made to the Chief Court of Pudu- 
kkotai to bave a guardian ad litem appointe 
ed for Singaram, and subsequently a letter 
was received from the Registrar of the 
Ohief Court of Pudukkottai stating, among 
other things, that T. M. Raghunatha Rao, a 
clerk to that Court, had been appointed 
guardian ad litem of the minor Singaram. In 
the meanwhile the person who is prosecuting 
this appeal, Palaniappa, had made an ape 
plication to the executing Oourt asking to be 
appointed the guardian ad litem of the 
minor, but no specific orders were passed 
on this application. The Sub-Vivisional 
Oourt, however, appears to have taken no 
notice of the letter from the Registrar of the 
Obief Oourt of Pudukkottai stating that 
T. M. Raghunatha Rao had been appointed 
guardian ad litem, and continued with the 
proceeding as though Palaniappa was the 
guardian ad litem of Singaram. On these 
facts the learned District Judge came to 
the conclusion that Palaniappa had no right 
to prosecute the appeal on behalf of 
Singaiam. It seems to me that this deci- 
sion was obviously correct, and Mr. Kalyane 
walla on behalf of the appellant has no good 
ground for contending that this decision 
was Wrong. | 
The main point taken on behalf of the 
appellant is thatthe learned District Judge 
should not have dismissed the appeal, but 
should have taken steps tohave the minor 
properly represented before him, It is 
suggested that the dismissal of the appeal 
will adversely affect the interest of the 
minor and that it is the duty of Oourts to 
protect minors. I do not think that this 
contention is sustainable. It has been 
held by the learned District Judge that 
the minor was not properly represented 


before him, and it was on this 
ground, and this ground alone, that 
the appeal has been dismissed, Iam 


quite unable to see how such an order 
can affect the minor's interest, because he is 
not bound by it, vide the cases in Dakeshur 
Pershad Narain Singh v, Rewat Mehton (1), 

() 4025, < i 


B84 
and Bhura Malv Har Kishen Das (2). More- 
over, under the Civil P. 0, O. XXXII, r. 5 
(1), every application to a Oourt which [ 
presume includes an -appeal, on behalf of a 
minor shall be made by his next friend or 
his guardian ad litem. Here where there was 
a properly constituted guardian ad litem, 
T. M. Raghunatha Rao, no one else could 
come forward on behalf of the minor 
and purport to represent him as his next 
friend. 

Mr. Kalyanwalla relies upon the case in 
Upendra Nith Das v Daksha Yani Debya 
(3). In that case notice of an appeal was 
served on a guardian ad litem for a minor 
respondent, but he did not appear, and 
therefore he was removed and a new 
guardian ad litem was appointed. It is 
suggested that this procedure ought tohave 
been followed by the learned District Judge. 
I do not think that there is any difficulty in 
distinguishing that case from the facts of 
the case before me. In that case notice 
had been served on the guardian ad litem 
and he did not appear. In the case be- 
fore, me, no notice has been served on the 
real’ guardian ad litem Raghunatha Rao, 
Moreover, in the case before me the 
District Court was only concerned with 
matters which arose out of execution pro» 
ceedings, which were taken out in pursu- 
ance of the decree passed by the Chief 
Oourt of Pudukkottai. The Chief Wourt of 
Pudukkottai is not under the superinten- 
dence of this Court, still less under the 
superintendence of the District Court of 
Bassein, and it would not appear that either 
of these Courts would be able to interfere 
with any order which ‘had been passed by 

-the Chief Court of Pudukkottai with regard 
to the appointment of a guardian ad litem 
in respect of one of- the defendants in the 
case: before that Court. There is ample 
authority for holding that- execution proc- 
ceedings are only a continuation of the re- 
gular suit and that the guardian ad litem 

, &ppointed in the civil suit continues to be 
the guardian ad litem in execution pro- 

` ceedings and for the purpose of appeal. In 
this connection reference may be made to 
the cases in Hem Raj v, Khem Chand (4), 
and Brojendra Kishore Ray v. Shamsher Ala 
. (5). In such circumstances it seems to me 


(2) ,24 A 383; A W N 1908, 76 (F B). 
og? 370 W N 921; 146 Ind. Oas. 834; AIR 1933 
794;.6 R O 268, E 

is oar aoe a Ere ae ae Ind. Cas. 449; AIR 
BS All. 60.;- (1938) 19; 1938 A L'R 855; 
lL A 296, © f PR 
) 1L R937) 8 Oal, 127; 171 Ind, Cas, 435; AT 

R 1037 Oal, 69; 41 OW N 631,108 0 968 
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that the learned District Judge -was fally 
justified in holding that Palaniappa wat 
not entitled to appear and prosecute the 
appeal on behelf of Singaram, and I can 
not see that he was wrong in dismissing 
the appeal on this ground. Mr. Kalyanwalls 
takes serious objecticn to the fact tha 
execution proceedings are going on agains’ 
the minor’s property and that no notice ha: 
been issued to the minor’ guardian aa 
litem. This matter is not really before me, 
but I may remark that the executing Couri 
would be well-advised to see that due 
notice is given to the guardian ad litem oj 
Singsram, namely Raghunatha Rao, before 
action is taken in execution against the 
minor's property and | would draw atten: 
tion to the provisions of the Oivil P. O., 
O. XXXII, r. 5 (2). This appeal is dismiss 
ed with ccsts, Advocate’s fee three gold 
mohurs. 
D. Appeal dismissed, 


——$——= 


OUDH CHIEF COURT 
Civul Miscellaneous Application No, 161 
of 1939 
December 11, 1939 
` YoRKR, d. 
Mas. N. A, ALEXANDER—APPLIOANT 
; ; versus . 
M. 8. JALIL—P&titiongR AND ANOTHER 
— RESPONDENT—OPPosITs PARTIES, 

Oivil Procedure Oode (Act V of 1408), s. 
0, XXXII, r, o—Lecree absolute passed in pr 
tngs Jor dissolution of marrtage — Defendant minor 
bus not represented by guardran — Decree, 1f can be 
set aside under s. 131 on appircatton of third party— 
Decree 1s nullity but declarateon to that effect cannot 
be maae on appitcation by thira party under a. Loi— 
0. XXXII, r. d, applicability of. 

Where the High Uourt in proceedings for dissolu- 
tion of marriage has made not merely a decree ntsi 
but also a decree absolute for dissolution of a marriage, 
a thırd party cannot move the High Oourt to set aside 
that decree absolute by applying the provisions of 
8.151, Umi P. U., and the High Uourt by the ap- 
plication of that section or any other section has no 
jurisdiction to set aside its own decres,|p, Bo, col 2.} 

it may be the case that material tacts have not 
been bioughs to the notice of the High Vourt, and. 
that throughout the precesaings in Uvurt right up 
to and including the decree absolute, the defendant 
Wasa minor, aud that will necessarily affect the 
deciesif the appointment of a guaruian ad litem 
of the defendant was essential in a euit under the 
Divorce act, but thatis not by itself any-1eason for 
the Uourt to assume a jurisdiction under B. 151, 
Olvu P. O., on an application by a stranger which it 
does not pussess, 143 Ind, Uas. bil (1), 86 ind. Vas, 
803 2) anu Léu ind, Oas. o7d (3), distinguished. 61 
lnd. Vas. 464 4), ob ind Uas, ¥lu (5) and a3 Ind, Oas: 
847 (6), relied on, (p. c8b, coL 1.) 

Order KANIL, r. ə Oiv P. U; is- not applicable 
except while the proceedings 10 a Mut ale stall pend~ 
ing. (p. 859, col, 3.) | 


151, 
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Obiter.—Section 7, Divorce Act, merely relates to the 
‘principles and rales which are to guide the Court in 
acting and giving relief in suits and proceedings 
under the Divorce Act. But under s. 45, the provisions 
of Oivil P.O, apply to procesdings under the Divorce 
Act and as the Code uiries that a guardian ad 
litem should be appointed for a minor defendant, it 
would prima facie appear to follow that whereno 
guardian ad litem had been appointed, the decree isa 
nullity, but the declaration that the decree is a nullity 
cannot be given upon an application by a third party 
under s 151, Civil P, O. [p. 888, co). 1.) i 


C. Miso. App. on an application, praying 
that the décree for dissolution of marriage 
passed in Divorce Case No. 9 of 1937, be sat 
aside the following order was passed by 
this Hon'ble Court:— 


Mr. R. I. Wahid, for the Applicant. 
Mr. M. L. Saksena, for the Petitioner, 
Mr. Ghulam Imam, for the Respondent. 


Order.—This is a Oivil Misc. Appli- 
cation by Mrs. N. A. Alexander asking 
me to set aside a final decree for dissola- 
tion of marriage between M.S, Jalil and 
Mrs. M. P. Jalil, danghter of the applicant, on 
the allegation that throughout the pro- 
ceedings both for decree nist and decree 
absolute, Mrs. M. P. Jalil, respondent in the 
divorce suit was a minor, a fact which 
was not brought to the notice of the Court 
by the petitioner M. 8. Jalil, with the 
result that no guardian ad litem was ever 
appointed on behalf of the respondent. No 
section of the Civil P, ©. was mentioned 
in this application, but learned Oounsel 
has sought to argue it by relying on 
B. e of that Oode read with O. XXXII, 
r. 5. 

It was at first found impossible to serve 
any notice on Mrs. M. P. Jalil who had 
been treated by the applicant as an opposite 
party. She was ultimately served by 
notice in the newspapers, and on the date 
of argument put in an appearance and was 
represented by. Counsel. , 

At an earlier stage on May 8, 1939, two 
issues were framed— 

“(1) Is this application maintainable by 
the applicant under s. 151 of the 
Civil P. O. on the facts stated 
therein ? 

In the final decree of this Court dated 
November 23, 1938, a nullity for 
the reason that the respondent 
Mrs, M. P. Jalil was a minor and was 
not represented in the suit by a 
guardian ad litem ?” 

During my absence on leave, the matter 
came up before Bennett, J. who passed: 


(2) 
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an order on September 11, in which he 
remarked that Mrs, M. P. Jalil would attain’ 
the age of 18 on September 15, 1939, and ` 
that in these circumstances he thought it 
desirable that notice should issue to her 
to elect on or before the next date of 
hearing whether she wishes to proceed with 
this application under O. XXXII, r. 12, 
Civil P. GC, Mrs. M. P. Jalil has now 
appeared and states through her Counsel 
that she does not wish to proceed with 
this. application herself under the provie 
sions of O. XXXII, r. 12. The application 
therefore stands before me purely as an 
application made bya third party relying 
on s. 151 of the Oivil P. O., which it is 
suggested may be read with r. 5 of 
O. XXXII. That rale provides that 

“Every application to the Court on behalf of a 
minor, other than an application under r. 10, sub- 
T. (2), shall be made by his next friend or by his 
guardian for the suit. (2) Every order made in a 
sult or on any application, before the Court in or 
by which a minor is in any way concerned or 
affected, without such minor being represented by 
uardian for the suit, as the case 
may be, may be discharged, and, where the Pleader 
of the party at whose instance such order was 
obtained knew, or might reasonably have known, 
the fact of such minority, with costs to be pald by 
gach Pleader,” i 

I am clearly of opinion that O. XXXII, 
r. 5 is not applicable except while the 
proceedings in a suit are still pending. 
That seems to me to follow from the whole 
scheme of the Order and is clearly indicated 
by the wording of the large majority of the 
rules. f 

This being 80, the sole question for 
decision is whether in the circumstances 
that now exist, namely that this Gourt has 
made not merely a decree nisi but alsoa 
decree absolute for dissolution of a mar- 
riage, a third party cin move this Oourt 
to set aside that decree absolute by apply- 
ing the provisions of 8. 151 and whether 
this Court by the application of that section 
or any other section, has ‘urisdiction to set 
aside its own decree. Tae wording of s. 151 


ig as follows :— E 
“Nothing in this Code shall be deemed to limit 


or otherw affeot the inherent power of the Court 
to make such orders a3 may be necessary for ths 
ends of justice orto prevent abuse of the process! 


of the Court.” : ; | 
No doubt the wording of the section is, 


very wide and would seem to give very 
wide powers to the Gourt, but Iam clear 
that the application of the section of which 
I am asked to approve goes far beyond the 
scope of the section. It ie true that the 
section has been used for the purpose 
of setting aside an ex parts decrea, but it’ 
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. “is doubtful whether that use of the section 
was a proper use of it. Speaking generally, 
-once `g final decree has been made, that 
‘decree can only be set aside by appeal. It 
is possible, of course, for a person affected 
-by adecree to institute a suit to have it 
declared that that decree is not binding upon 
him either because it is vitiated by fraud or 
‘because it is in some other way defective or 
in some subsequent suit a party may plead, 
that a certain decree has no effect in his case 
“becauee it is null and void, as for instance, 
on the specific ground that at the time when 
the decree: was passéd the defendant wag a 
minor or a lunatic and was not represented 
by a guardian ad litem, But neither of 
these methods of poring rid of the effect 
of a decree result in the setting aside of 
the decree. The decree still remains, 
though it may, as a result of those attacks, 
have lost its force. | 
... Now in the case of suits under the Indian 
Divorce Act, it is quite clear that there is a 
stage during which a decree nisi can be 
assailed and the Court which made: that 
“decree can reverse the decree nisi itself. 
that is under the provisions of s. 16, which 
provides that a decree nisi shall not be 
made absolute till afer the expiration of 
uch time, not less than six months from 
the pronouncing thereof, as the High Court, 
by general or special order from time to 
time,, directs. During that period it is 
Specifically provided that _ yk 
“any person shall be at liberty, in such manner 
as the High Oourt by general or special order from 
time to time directs, to show cause why the said 
decree (nisi) should not be made absolute by reason 
of. the same having been obtained by collusion or 


by reason of material facts not being brought be- 
fore the Court.” 


` This enables a third party in India to 
approach the Court in the same mauner as 
ā. Court is moved in England by the 
King’s Proctor. There is no provision under 
the Indian Divorce Act for a decree which 
has been made absolute being assailed by 
application in the manner in which a decree 
nist can be assailed under s. 16. It may. be 
fhe'casé that material facts have not been 
brought to the notice of this Oourt, and 
that: throughout the proceedings in this Court 
Tight up to and including the decree 
absolute, the defendant Mrs. M. P. Jalil was 

minor, and that will necessarily affect the 

eoree if the appointment of a guardian 
ad litem of'the respondent was essential in 
4 suit under the Indian Divorce Act, but 
that is not by itself any reason for the 
Court'to assume a jurisdiction which it does 
Dot ' possess, =< + - ee ae 
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‘, Learned Counsel has sought to rela 
‘three reported cases; none of them-by.-.an 
means on ali fours with the present case: f; 
U. E Maung v. Chettyar Firm (AVT. R: 192 
Rangoon, 273) (1) it was held tha 
“although a Court may have no power under 8, 15 

to set aside an ew parte decree against a party to. 
‘suit unable to comply with the provisions q 
.O. TX, r. 18, and the law of limitation, stil} ; 
Court can under s. 151 set aside an ex parte decree a 
the instance of a person nots pafty to the origihä 
suit under peculiar circumstances and make him ı 
‘defendant and allow him to defend the suit:' Then 
is a clear distinction between a case in whichial 
ez parte decrea ig set aside in order to alloy- 
third person to be made a defendant. and defend the 
original suit and a case where the third person wh 
has made the application could not, evén'if siccdaq 
ful, be made a defendant and allowed to defend the 
su E. A i t = 
The case quoted from A, I, R.. 192 
Oalcutta, 1145 (Rash Behari Mazumda: 


v. Kasum -Kumari Guha (2) - appears 
to me to have no application whatevei 
to the circumstances of the. present 


case, In Samaresh Chakrararti v. Jalpai: 
guri Banking and Trading Corporation, Ltd. 
(A. I. R. 1931 Cal, 168) (3) a “plaintiff 
‘who had obtained an ex parte decree re 
ceived information that on the date of thé 
suit, the defendant was lunatic and that 
fact was confirmed by proceedings in 
lunacy and declaration to that effect. The 
defendant then died and the decree was 
sought to be executed against the legal 
representatives, against which the legal 
Tepresentatives by an affidavit set up an 
objection that the decree was 4 nullity on 
account of the defendant's lunacy. -The 
Plaintiff thereupon took outa summons to 
the effect that the decree should be set 
aside and the suit after certain amend- 
ments in the plaint should be re-constituted 
as a suit againt the legal representatives, 
and it was held that the. order allowing 
such summons and amendment could be 
made, Their Lordships seem to have taken 
the view that it was quite possible- to 
make an order that the-summons be treated. 
as a memorandum- of review. I do sot 
think that it could, by any means, be 
possible for a- third party to move an 
application in review, In any case this 
decision can be no support for the proe 
Position put forward on . behalf of the 
applicant that unders. 151, a Court should 
make ‘such an order as is sought at the 
instance of a third party. 


wee R 1928 Rang. 273; 113 Ind, Cas. 811; 6 R 
694, : 
(3) A I R 2925 Oal 1145; 86 Ind. Oas. 682 


(3) A IR 1981 Oal. 168; 180 Ind. Qas, 878; 34 O W 
N 989; Ind: Rul. (1931) Oal- 898, -- © -° ne ~ 
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On behalf of the respondent or o ite ` 
party Mr. M, S. Jalil, reliance has. baen 
placed on several rulings which seem to 
me -to be of much clearer applicability. 
In Lala Ajodhya Prasad v. Mst. Katori, 
(61 Ind. Oas 484) (4) it was held by a Bench 
of the Allahabad High Oourt that a Court 
has no jurisdiction to set aside an ex 
yee decree, and order the whole case to 

© Te-opened at the instance of a person 
not in any way interested in the decision 
of the case and who has been expressly 
exempted from the decree. In that case 
certain persons who had been made pro 
forma defendants and had absented them- 
Selves, from the hearing, made an applica- 
tion after the passing of a decree under 
O. XXXIV, r. 4, to setaside that decree 
on the ground that they had not been 
duly served with notice. . The application 
was apparently under the provisions 
0. IX, r. 18. The decree-holder thereupon 
applied tothe Court stating that these two 
persons had only been made pro forma 


defendanis and that no relief was sought . 


against them; and formally exempted them 
from the decree. By this act of the decree- 
holder the applicants became third parties 
not interested in the decision of the case, 
aid 0. IX, r. 13, ceased to be applicable 
to them. The trial Court, however, having 
re-opened the case, it was held by the 
High Court that trial Court had no jurisdic- 
tion to make the order, it being an order 
which could clearly not have been made 
by the trial Court by the application of 
any section except s. 151. 

In Perumal Moopan v. M. K. Venkata- 
chariar (68 Ind, Caa. 910) (5) it was held by 
fae Judge of the Madras High Court 

a 


“thé language of s. 151 of the Civil P. 0. is 


wide and refers to inherent powers of a Court to . 


make such orders as may be neceseary for the sake 
of justice. A stranger to a litigation, however, 
cannot intervene after a suit or proceeding is dis- 
posed of, and olaim the protection of s. 151 of the 
or appeal to the inherent powers of the Court 
to do justice,” i : i 
_ The matter was discussed at some length 
in Neelavent v. Narayana Reddi. (I, Li R. 
43 Madras, 94) (6), in which it, was held by.’ 
a: Full ‘Bench of the same High Court that 
a Court has no power, apart from the 
provisions of O. IX, r, 13 of the Civil P, O., 
to set aside an ex'parte decree passed by. 
(4) 61 Ind Oas 484; 3 U P LR (A)39. 


(5) 68 Ind Cas. 910; 15 L W 588; 42 M LJ 563, 
(1022) M WW 268; 31 M L T35; AIR 1922 Mad. 


193. 
(6) 43 M 94; 53-Ind. Oas. 847; 37 M L J 508; 96M 
Lt 377310 L:W 606; (1980) M W N 19 (FB) ° 
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itself.” In this case one of the learaed- 
Judges remarked : a Hi v 

"moreover, I am clear that s. 151 must be con- 
strued not as empowering a Oourt to exercises power 
which it never possessed, but as preserving to it 
those powers which it has been in the habit of 
exercising and which by an oversight or by failure 
to specify have not been particularized in the 
statute. Section 151 has been introduced for the 
simple reason that no Oode can exhaustively deal 
with the procedure for exercising every power which 
a Court of Justice is competent to exercise; and 
the language of the section shows that it should 
be availed of only where a power which hasbeen 
exercised has not been provided for in the Code™ 

It has never been held, so far as Iam 
aware, that a Oourt hasan inherent power 
to set aside at the instance of a stranger, 
a decree which has been passed by it. 
The power to set’ aside such a decree at 
the instance of the party directly affected 
is contained in O.IX, r. 13. Section 151 
cannot, in my opinion, bs invoked forthe 
purpose of enabling a Oourt to set aside 
an ex parte decree at the instance of a 
stranger. It follows that, in my opinion, 
the only possible finding on Issue No 1 
is that this application is not maintainable 
by the applicant under s. 151 of the Civil 
P. O., on the facts stated therein, 

In these circumstances the question set 
ovt in the second issue framed by me, 
namely : 

“Tg the final decrea of this Court dated November 
23, 1939, a nullity for the reason that the respondent 
Mrs. M. P. Jalil was a minor and was not 
represented in the suit by a guardian adlitem | 
does not really arise for decision. 
Learned Counsel for the respondent 
Mr. Jalil has contended that it was not 
necessary under the rules of the Code 
followed in England in Divorce suits for 
a minor respondent to be represented by 
a guardian ad litem. He refers to a 
passage in Rattigan on Divorce (Second 
Bdition) p. 521 in which it is said, “It 
will be noticed that underr. 103” (of the 
Rules and Regulations of the English 
Divorce Court) 

“it ig not necessary for a minor oo-respondent to 
elect a guardian or to have a guardian assigned 
to him for the purpose of conducting his defenca, 
But ‘in view of the wide terms of O XXXII, r. 5, 
ol. (3), Civil P. O. it is submitted that a oo- 
respondent who is a minor must in suits under 
the Indian Divorce Act be represented by a guardian 
ad litem ` Moreover, a co-respondent is a ‘defendant’, 
and O. XXIII, r. 3 of the Oode is as applicable to 
him as to a respondent.” 

On p: 519 it is remarked, “s. 49 of the 
Divorce Act mikes no provision for the 
case of a minor respondent or co-respone 
dent”. Section 49 provides that a minor 
petitioner shall sue by his or her next 
friend to be approved by the Court.: The 
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O: KAKI, r. 3, and “it is quite clear that. 
he- is of -the opinion that a guardian ad 
litem -must~ be appointed for a minor 
respondént. At- the top of p. 521 he 
remarks: “The effect of this section” (re- 
ferring to O. XXXII, r. 5 (2)) 

“isthat no order by which a minor may in 
any ‘way be concerned ‘or affected can legally be 
made without his being represented by a next 
friend or guardian for the suit (Aminchend v. 
Collector of Sholapur, 13 Bom. 234) m” 

Learned Counsel suggests that s. 7 which 
provides that the Courts are to act on the 
principles and rules on which the Oourt 
for ‘Divorce and Matrimonial Causes in 
England for the time being acta and gives 
relief, . would bring in the application of 
the passage quoted from 
to the election of a guardian by a minor 
Co-respondent, It does not appear to me 
that 8. 7 has any application in the matter 
at all, That section merely relates to the 
Principles and rules which are to guide 
the Court ih acting’ and giving relief in 
suits and-proceedings under the Indian 
Divorce Act. Section 45 provides that 

“Bubject to the- provisions herein contained, all 


procesdi under this Act between party and 
party hall be regulated by the Civil P. 0." a 


That Oode requires that a guardian ad: 


litem should be appointed for a minor 
defendant. It would prima facie appear to 
follow that where no guardian ad -litem 
had been appointed, the decree is a nullity, 
but this is notthe stage at which such 
a “declaration can be given, nor as I have 
already said can such a declaration be 
made on a mere application by a third 
party. ‘It may be wise for the petitioner 
Mr, M. 8. Jalil to act in 


Obtained is a nullity, but the question 
whether it really is'or is not a nullity is 
one which could only arise for decision 


in some future case in which the nullity or 
otherwise of the decree nisi and final 
decree for dissolution of the marriage is a 
matter in issue, as it might be,-for example, 
in a Oriminal Court in which Mr. Jalil 
was charged with bigamy or in a civil duit 
in: which -other matters depend on the 
validity or otherwise of the decrer. I do 
not’ think it would be Proper to make a 
pronouncement on that question ona mis 
cellaneous application of thig kind by a 
third party who is éntitled tono relief in 
this application and no such decision. 

_ On my findings above, I hold that there 
is no force whatever in the present arpli- 
(7) 13 B 234: ian f 


_ JANDA v; MANNO (NAG). . aS 
Commentator, however, “goes on to refer to- 


p. 521 referring . 


8 future on tho- 
suppcsition` that the decree which he has. 
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cation which-accordingly fails and. is diss: 
missed with costa. The only certificate of . 
Pleader’s fees incurred by either of the’ 
respondents on the record is that-:of: 
Mr. Saksena representing Mr. Jalil for- 
Rs. 85 which is by no means unrengone 
able, and is accordingly admitted under the 
provisions of rule XI, Chap. XIX of tha 


, Chief Court Rules for taxation as Pleader’s 


fee. . . 
Special costs were asked on betalf of 
the respondent Mr. Jalil, but I find no. 
ground for awarding any special costa in~ 
this case. : , 


S. Application dismissed. `, 


NAGPUR HIGH COURT 
Civil Revision No, 436 of 1938 
August 4, 1939 
Grune, J. 

JANBA-— JUnGMBNT-DEBTOR— APPLICANT 
versus y ae 
MANNO—Dszoree-notpze—Orposita Party 
O. P. Debt Conciliation Act (IT of 1933, ss. 16. 
(b), 15—Decree-holder alleging before Board that 
debt was bogus—Board holding it genuine—Question, ` 
if can be re-agitated in Oivil Court. — j 
The intention of the Legislature ins. 16, O. P.. 
Debt Conciliation Act, was to preclude the Oivil, 
Courts from examining the reasons, whether right 
or wrong, which induced the Debt - Conciliation- 
Board to issue a certificate under 8.15. It may be‘ 


. that if fraud was practised on the Board without 


the knowledge of the Board, the Civil Oourts could 
set the matters right: but where the decree-holder . 
did allege tothe Board that the other debt was 
bogus, but in spite of that the Board accepted it 
as a genuine one, the decres-holder is not entitled to 
re-agitate the question of fraud in the Civil 
Court. 


App. for revision of the order of the 


Court of Small Oauses Judge, Ramtek, 
dated April 29, 1939. i 


Mr. G. R Pradhan, for the Applicant. 


Mr. N. B.Chandurkar, for the Opposite | 
Party. 


= Co 
Order —The applicant judgment-debtor 
obtained from the Debt Conciliation Board. 
a certificate under s. 15 of the Debt 
Conciliation Act, hut the lower Court has 
refased to give effect to it and has ordered - 
execution to proceed. Only two creditors.: 
were named before the Board, the present 
decree-holder and one. Imratlal. _In the. 
Oivil Court, the non-applicant- decree-holder 
Manno took the plea that Imratlal’s debt- 
was fictitious and so there is no debt for.. 
the settlement of which this decree-holder. 
can be postponed under s. 15'(3), After 


1840.) - 


is whether thé Judge had jurisdiction to 
go into this question at all. 

-The applicant relies on s. 16 (b) of the 
Act which says that no Civil Court shall 
entertain any application to execute the 
decree, the execution of which is suspended 
under sub-s. 3 of s. 15. On the other 
hand it is argued that Civil Oourts have 
fall power to enquire into the facts neces- 
sary for the issue of a certificate especially 
where fraud was alleged, Reference was 


made to Sadasheo Rao v. Roopchand (1). 


in which it was held that where there 
was a miscalculation by the Board about 
the 40 per cent. of the debts due to the 
creditors, the Civil Oourts could find that 
the Board had acted without jurisdiction 
in issuing a certificate under s. 15 against 
a creditor who did not agree to concilia- 
tion. That involved not a question of 
initial jurisdiction to effect a settlement to 
which e 7-A is applicable but a question 


of juriadiction tò issue a certificate, Inter-, 


ference may have been justified as the 
error of the Board was approved on the 
face of the record, But with all due 
respect I find it a little difficult to reconcile 
that decision with the remarks of their 
Lordships in the published case of Shivdin 
v. Ram Ratan (2): 

“If the Board had jurisdiction to attempt to 
effect a settlement, then the Civil Courts would 
not have jurisdiction to inquire whether that 
jurisdiction was properly exercised, and the legality 
or validity of any orders passed in the exercise 
of the Board's jurisdiction could not be questioned 


in any Oivil Courts on any ground except perhaps 
fraud.” 


These remarks have my respectful con- 
currence as I think that the intention of 
the legislature in ‘s. 16 was to preclude 
the Oivil Courts frm examining the 
reasous, whether right or wrong, which 
induced the Debt Oonsiliation Board to 
issue a certificate under 5.15 It may be 


that if fraud was practised on the Board - 


without the knowledge of the Board, the 
Civil Oourts could set the matters right; 
but that was not the case here. The 
decree-holder did allege ‘to the Board that 
the other debt was bogus, but in spite of 
that t.e Board accepted it as a genuine 
one. 
Proceedings to show how the Board arrived 


at that conclusion, but that is immaterial. 


(1) 1939 N a et 184 Ind, Oas. 719; A I R 1939 


(2) IL R (1938) Nag. 489 at p. 495; 170 Ind. O aa: ` 
4; 10 R fi 


85; ALR 1937 Nag. 359, 
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recording evidence, the Subordinate Judge’ 
found that the debt of Imratlal is fictitious.’ 
The point now to be decided in revision - 


- AT Ind, Oas, 997 (16), distinguished, 
Neither. side has filed copies of the. 


- execution being filed in 
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The point was decided by them. The 
decree-holder could have applied promptly ' 
for a review of the decision but he did 

not I am of opinion that he was not 
entitled to have the question of fraud ree 
agitated in the Civil Court. To hold other 
wise would open the way to frivolous: 
applications and lead to Courts being called 
upon to decide about the existence or 
validity of debts of persons who are. not 

parties to the suits before them. 

I hold that the Civil Oourt acted withe 
out jurisdiction in making this inquiry. 
Ita order is set aside, and effect must. 
be given to the certificate issued against 
the non-applicant decree-holder, Oosts of: 
this application on the non-applicant. 
Counsel's fee Rs. 15. x 


6. Revision allowed. | ; 


PN 


OUDH CHIEF COURT t 
Civil Revision Application No. 153 of 1936 - 
December 1, 1939 - 
Zls-ULHasan AND YorKg, JJ. 
LYALLPUR BANK, Lrp (19 LIQUIDATION) 
; APPLIOANT 


versus 
RAMJI DAS AND orages— 
Opposits Party a. 

Civil Procedure Code (Act V of 1908), as, 78, 115— 
Order under s. 73, whether revisable under s. 115 
—Order 8. 186, Companies Act (VII of 
1913), tf decree within meaning of a. 73—Oustody 
Oourt holding money under O. XXI, r. 52, 
becoming execution Oourt by reason of various ap- 
plications for execution being filed in it—Order 
passed by such Court under 3. 73—Oompatency. 

An dzder passed by a Oourt under s, 78, Oivil P, 0., 
though in nature administrative one, is yet a 
judicial order so as to be subject to revigion under 
a. 115, 104 Ind, Ods, 735 (2), relied on, Shankar 
Sarup v. Mejo Mal (1), distinguished, 

It is not and should not be an invariable rule 
that revision should not be entertained whenever 
there is another remedy open to the party, for there 
is no warrant for this either in s, 115 or in 


under g. 73, Oivil P. O., is revisable under 6, 


has got a remedy by wa 
[p. 891° col. 3] a 


An order under s. 186 of the Companies Act, cannot 
be regarded asa decree within the meaning of s, 73, 
Civil P, O. 160 Ind, Cas, 346 (17), A Hefersans : 
under s. 28 of Act No. VII hein (18) and 151 Ind, 
Cas, 1027 (19), relied on, 100 Oas, 744 (15) ‘and 

f [p. 893, col. 1] 

Although the custody Court which holds money 
under O, KAT, r, 52, Civil P, O., cannot 
under s. 73 of Oode, yet, where, long before the 
date on which the order under s. 73 was passed by 
the custody Court, that Court had ceased to be a 
custody Court ander r, 52 and had become an exe- 
cution Court by 'reason of various applications for: 

it, it fa perfectly compe. 


t 


et. 
tant- to that Court. to 
flo.” (p. 803, ol. 1.) Stee aoe 
TO. Rẹ, App, of an order ‘of the District 
Judge of. Unao, dated August 6, 1936, 


“Mr. Ram, Bharogdp,Lal, for. the Appli- 
othe ~ A: ga g 
t Méēesrs. M. Wasim, K. P. Saksena, L. S2 
Misra, Mahabir Prasad, M. M. -Gaur and. 
HoK Ghose, for. the Opposite Party. ` 
aoe ee 


_award., rateable distribu-. 
a F 


x 


-Judgment— These: are applications 
for revision under s 115, Civil PO. against _ 
an: orderof the learned District Judge of! 
Ungasdated August 6, 1936, awarding 
réteable “distribution of.assets. under s, 73, ` 
Givi: Orn ve? l : 
The facis leadingup to the present apa 
plichtion# aresas follows ; 

“Jai Ram Das, father of Shanti Lal, opposites 
party No.19 in application No. 158, ob- 
tained adecree for profits of a Sugar 
Mill against” Jagannath Prasad and Nihal 
Ohand ‘frém the Oourt of the Oivil Judge 
‘of Unao on March 28, 1933s. In 1934, his 
‘gon, Bhariti Lal ‘sued the same : persons 
fon profita, of the mill relating to sub- 
sequent years. This suit was referred to 
certain arbitrators residingin the Punjab 
who were-given authority to go behind the 
pievious decree:obtained by. Jai Ram Das 
-and:to decide. the’ disputes bétween the 
paripa afresh. On December 4, 1935, the - 
arbitrators ‘délivered their award holding 
that if the defendants deposit tothe credit 
of ‘Shanti. Lal.a sum of Ks, 49,166 in: 
Qourt‘on or before January 15, 1936, they 
would,‘be relieved’ of interest and costs’ 
of Shanti Lal. This amount was tendered 
to. the. Court. of the Civil Judge, Unao, on . 
January 15,1934, but as-on that date the 
learned Civil Judge was on, leave, the 
money was deposited in the Oourt of the 
District Judge. On the same date the 
gward of thée'arbitrators was made a rule 
of, Court, BA a h fe aha KN, a See | ash 

It appears.that Jai Ram Das was indebted 
to Various persons :ander decrees: and 
orders of different Oourts - One of his cre 
dițòrs was the Lyallpur.. Bank, Ltd. (ia 
liquidation), applicant, in. application No, 
153: of 1936, and -another was ‘Ranji. Das, 

plicant in ‘application’No. 191, who is 
he déad:‘ahd.is represented by’ Dwarka 

Das and four others. The other creditors to: 

‘om Yateable assets were awarded by 
the learagd ‘District Judge, - are opposite. 

Sarties in the applications. before ug: “As 
one of the creditors of Jai Ram Das was the 


- Seoretary-of. Gtate . for India in Council, the- ~ 
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leatned - District Judge held that his debt- 
had priority over~ all the other debts. “He” 
ordered that after the claim: of the Secre- 
tary:of State was fully satisfied out of the: 
amount in deposit, the balance should be- 
rateably distributed among -:the various 
creditors excluding the Lyallpur Bank 
With regard to the Bank he held that .as.the: 
Bankheld only an order . under s+ 186. 
ofthe Indian Companies Act, it could not be: 
said to:hold a decree within~ the “meaning - 
of-s, 73 of Civil P.C. Ramji Das. claimed - 
to be entitled. to have the. entire..amount of + 
his ‘decree paid out ofthe deposit but_. this 
claim was: ovetruled by the learned -Judge 
who held ‘him entitled only to a rateable - 
share. k Aaii oela 
Application No; 153 has been Brought by 
the Lyallpur Bank’ against. the dismissal- 
of its claim and‘application No. -191 has 
been filed by. Ramji Das-against the finding 
ofthe learned Judgethat he`is entitled. 
only to a rateable.share of the assets. 
The other creditors have submitted to the - 
order of the learned Judge TA 
-The learned Counsel for Messrs., Bird &- 
Co. opposite pariy No. 13" in the Lyallpur 
Bank's application has raised- a prelimin- > 
ary objection against both the applications - 
on the ground that no revision lies against-~ 
the order in question. ' 
His first ground is that the order passed 
by the learned District Judge is an ad- 
ministrative and not a judicial order 'Bo ag, 
tobe subject to revision under s. 115, ’ 
Civil P. O. for this proposition. learned — 
Qounsel relies on the case of Shankar 
Sarup: v. Mejo Mal (L. R, 23 L A: - 203) (1)- 
but all that was held in that case was that: 
an order under s, 295 of the (old) Oivil 
P.O. forthe distribution of the price of . 
property .sold in execution amcngst the 
decree-holders is a step in an, execution , 
proceeding and does not import a conclus . 
sive adjudication as to rights of priority. © 
The learned Counsel relies on the following 
remark of their Lordships at p. 209* : wate 
“The goheme of s.. 295 ig rather to enable the 
Judge as a matter of administration to distribute. 
the price according to what seem at the time to ° 
be the rights of parties, without this distribution 
importing a conclusive adjudication on those righta 
which may be subsequently readjusted by a, suit. 
such asthe present.” . . 
This does not, in our opinion, mean that- 
an -order passed by a Oourt under 8. 73; - 
Civil P. O. is not a judicial order and we 
entirely agree with the remark of Ramesam, 
(1) 88 LA 203; 23° A 313; 3 Bom, LR 713; 8 Sar, 
73; 50 W N 649 (P 0). , £ ra TE 
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F in Salai Muhammad Haji Ibrahim & 
“Go. v. Ayya Nadar (A, 1. R.1927 Mad. 944) 
(2) that: `, . 
nv“ There is a fallacy in passing from the noun to the 
- adjective in this manner.” : 
:: As pointed out by the learned Judge, 
-all the ‘orders of Oourts under the Indian 
Succession Act, the: Probate and Adminis- 
tration Act, elc., relating to the administra- 
tion oł the assets of -deceased persons 
are in a sense-administrative but it cannot 
reasonably be contended that they are not 
` judicial orders, We are supported in this 
view by 9. A. S. Chettyar Firm v.8, A. R: 
A. M. Firm 6 Rangoon 582 (3) also. 
- The next contention of the learned. Coun- 
gel. is. tbat there was no failure on the 
part of ‘the District Judge to exercise 
jurisdiction vested in him by law nor the 
exercise of that jurisdiction in an illegal or 
irregular. manner and he has referred us 
to some cases in which it was held that 
a High Court isnot justified in exercising 
its revisional powers merely on the ground 
that the order passed by the Court below 
seems to be erroneous, We think, however, 
that so far at least as the Lyallpur Bank is 
concerned, ifit be held that the Bank is 
entitled to a rateable share of the assets, 
it must also be held that the learned Judge 
failed to exercise jurisdiction that was 
vested in him by law. : 


“The third argument is that this Court's’ 
jurisdiction under e. 115 Civil P.-O. is 
discretionary and that it should not be 
exercised in favour of persons who have 
under s. 73 (2), Civil P: O. a remedy by 
way of suit. In support of the contention ` 
that revision should not be allowed where 
there is another remedy open to the appli- 
cant, reliance has been placed on the cases” 
of Har Narain Sethi’ v. Bird & Co. (1936 
O- W.N.116), (4), Birendra Bikram Singh 
v. Basdeo (1936 O. W. N. 262) (5), Mat, 
Burmoozi Begam v. Mst. Aysha (5 Patna 
Law Journal 415) (6), Chivaukula Shee- 
tharamayya y. Mulpuru Rathamma (A. I. R, 
1835 Mad. 399) (7), Venkataraman v. Maha» 
lingayyan) I. L.R. 9 Mad. 508) (8). Ram 


= yah I R1927 Mad. 944; 104 Ind, Oas. 735; 39 M 
(3) 6 R 583; 113 Ind. Cas, 815; AI R. 1928 Rang. 


(4) (1936) O WN 116; 160 Ind, Cae, 36; 1936 O L 
B-35; 8 RO 240; A I R 1936 Oudh 132, 
®© (1936) O W N 262; 160 Ind, Oas. 814; 1936 O 
109; 8 RO281; AIR 1936 Oudh 185, , 
ane P: 15; -57 Ind. Oas. 431; 1 P L T 296; 
) Pat, 204; R 1921 Pat. 401. 
R 1935 Mad. 399; 156 -Ind. Ossa, 681; (1935) 
WN 294; 41E W 490; BRM 28, Ce Pee 
(8) 9 M508 ere shua U ieam U kan aas 
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Saran Das v. Amar. Nath (AFI. R. "1935 
Lahore, 971) (9) and Behari Lal v. Ale Nabi 
(1936 A:T. J. 559) (10), These cases no 
doubt support the learned Counsel's eon: 
tention to a certain, extent, -but with all 
respect we think that itis not and should' 
hot be an jnvariable rule that revisión- 
should not be ‘entertained whenever thére! 
is another remedy opèn to the party, for 
there seems to be no warrant for this 
eitherin 8. 115 of in any othér: provision’ of 
the Civil P.O. ` In- Lila v. Mahange (I. L, R.- 
54 All. 183) (11) it was held that ät 
cannot be laid down as a general ` pro- 
position thatthe High Oourt has no power 
of interference at all and -should not: 
interfere where there is another remedy-by: 
way of a suit open to the applicant, «Ip 
Met. Bhaowanti v. Sant Singh (A. L R. 1939 
Lahore 52)(12) the Lahore High Oourt: 
also held that there is ‘no inflexible rule! 
that the High Oourt will not interfere in 
revision when other remedy is - open by 
way of a suit and that the High Oourt éven" 
in such cases can interfere in revision’ 
to avoid multiplicity: of a litigation and‘ 
hardship to the parties, In the case of- 
Bachu Lal v. Ram Din (1933 A. L. J. 1118) 
(13) the High Court at Allahabad again' 
held that the power of the Bigh Court to 
interfere in revision with an order passed 
under O. XXI, r. 58, Oivil P. O. is not- 
precluded by the fact that a remedy by. 
way .of a suit is open to the --applicant 
under r. 63. The case of Konchadu-Dalayya 
v. Malla Sundara Narayana (I. L. R-59 
Mad. 303) (14) was a case’ under s. 73,:Civil | 
P. O. andit was held that’ where-':the 
High Court is satisfied that - the lower 
Court has proceeded ona clear misapprehen- 
sion ofs. 73 of the Oode, it is not justified | 
in driving the petitioner to a separate’ 
euit merely on the ground that that remedy 
is also open to him. Weare, therefore,- 
of opinion that the mere fact that a remedy ' 
by way of a suit is open to the applicants 
in thé present case should not - lead us to 
hold that the applications for revision: 


(9) A I R 1935 Lah. 971; 160 Ind. Oas, 521;8R L 


554 (2). ae: 
(10) (1936) A L J559; 162 Ind. Oas. 349; 1036 A 
L R 4230; 8 R A 8686; AIR 1936 All, 636. ver 
(11) 54 A 183; 187 Ind. Oas. 634; A I R 1931 All. 
a (1931) A LJ 974; Ind. Rul, (1933) All. 347 
B). 
(18) A IR 1939 Lah. 52; 182 Ind. Oas. 560; 41 P 
L R 374; 12R L 58, 3 7 
1938) A L J 1118; 180 Ind. Oas, 849; AI R 


91; 8'RM 774, 
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are not entertainable. We accordingly 
overrule the preliminary objection. 

Coming now to the merits of the appli- 
cations, we take up the application of the 
Lyallpur Bank first. It appears that an 
order urders 186 of the Indian O-mpanies 

_Act was obtained against Jai Ram Das by 
the Lyallpur Bank from the Court of the 
District Judge, Lahore, on March 297, 1935. 
On January 10,1938, an application for 
execution ofthe order was made to the 
District Judge, Lahore, and proceedings 
weré subsequently transferred to Unao in 
this province. The learned District Judge 
was of opinion that an order under s. 186 
of the Indian Companies Act, cannot be 
regarded asa decree within the meaning 
ofs, 73, Civil P. O. We have carefully 
considered ‘the arguments advanced on 
bebalf of the Lyallpur Bank against this 
finding but are unable to hold that the 
finding of the learned Judge was wrong. 
The learned Counsel has relied on the 
cases of In the matter of the Indian Come 
panies Act (A. I R. 1427 Mad. 271) (15) 
and Tharya Ramv. Popat Ram (47 Ind, 
Oas. 997) (16) but neither of these cases 
supports the ccntention that an order 
passed under s.185 of the Indian Come 
panies Act can be deemed to be a decrea 
within the meaning of s. 73, Civil P.O. 
In the first of these cases the Official Liqui- 
dator had applied directly to the Distrist’ 
Court in Madras within whose jurisdiction 
the property against which the enforcement 
ofthe order was sought was _ situated 
though the order under s. 185 of the Indian 
Companies Act had been passed by the 
Bombay High Oourt. All thit was decided 
was that the proper procedure under as. 199 
and 200 ofthe Comp nies Act was that the 
order should be filed in the High Oourt 
and the High Court should treat it in the 
same Manner as adecree passed by itself 
and tranefer itfor execution to the Dis- 
trict Oourt. In the latter case the question 
was whether the assignee of an order under 
B. 186 of the Companies Act can enforce 
the order in his favour without complying 
with the requirements of O. XXI, r. 16, 
Civil P, O. and it was held that ss. 199 and 
200 of the Companies Act .donot override 
the provisions of the Civil P, O. No question 
under s. 73, Civil P. O. arose in either of 
these cages and they are, therefore, no 
authority for the proposition thata person 


15)'A I R 1027 Mad. 271; i00 Ind. Oas. 744; 25- 


( 
LW 113; 38 M L T 377. ; 
(18) 47 Ind.: Cas, 997; 92°P.R 1918; 168 P W R- 


1918; A-1 B'1918-Lah, 311, 
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holding an order under s. 186 of the Oom: 
panies Act canbe given rateable distribu . 
tion under s. 73 of the Code. On the other 


hand Courts in India have taken the view - 


Companies Act 
in the Oivil 


that an order under the 
is not a decree as defined 
P.O. In Modern Chemical Warks, Ltd. 
v. Manmohan Nath Dar (A.I. R, 1935 
Lahore, 975) (17) it wis clearly laid down 
that an order made by a liquidation Court 
is not a decree though itis enforceable in 
the same manner asifit were a decree, 
In A Reference under Section 28 of Act 
No. VII of 1870 (I. L. R217 All. 238) (18) 
also it was held that an order udder s. 214 
of the Indian Oompanies Act of 1882 is not 
a decree or an order having the force of a 
decree, The case of Mohan Lal Lal Chand 
v. Bhivraj Devichand (A, I. R. 1934 Nagpur 
243) (19) is stil stronger and was a case 
under s. 73, Civil P.O It was held in that 
case that 8.73 only permits application 
for rateable distribution by persohs who 
have made application tothe Court for the 
execution of decrees for the payment of 
money and not by persons who have obtain- 
ed orders for payment of money which are 
capable of being executed, and that persons 
in whose favour orders for payment of 
money are passed, do not stand on the 
same footing as persons who have ob- 
tained “decrees” for the payment of money: 
so as to entitle them to the benefit of 
8. 73, Civil P. O. 

We are therefore, of opinion that the 
learned District Judge was right in hold- 
ing that the Lyallpur Bank is not entitled 
to rateable distribution in the present case. 
The application of the Lyallpur Bank, 
therefore, fails and is dismissed with 
costs. : 

We now take up the application of “tha 
representatives-in-interest of Ramji Das; 
applicant-deceased. ; 


Ramji Das obtained a deofee for 
Rs, 35,400 and costs from the Oourt of the 
Subordinate Judge of Lahore against 
Jai Ram Das on February 2, 1928. On 
November 25, 1935, he applied for issue of . 
a precept to the Subordinate Judge of Unao 
for attachment of the decree stundiog in. 
favour of Jai Ram Das on the basis of the : 
award dated December 4, 1935, referred ` 
to above. OnJanuary 15, 1936, application . 
was- made by Ramji Das to the Subordi» | 

(17) A IR 1935 Lah. 975; 160 Ind. Qaa, 816; 8 R 
L 528; 17 L 341; 38 P L R 662. Mb 

(18) 17 A 238; A W N 1895, 56.- : kan 

(19) A IR 1934 Nag, 243; 151 Ind. Oas, 1024; 17, : 
NLJ 14; TEN 7, 2 i 
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nate. Judge of Unao for execution. The 
learned Subordinate Judge on return from 
leave on January 17, 1939, made an order 
of attachment of the money depositéd in 
the District Judge's Court. Oo February 
3, 1936, the Subordinate Judge passed an 
order thatthe money attached be sent for 
from the Court. of the District Judge 
but as in- the meantime various decree- 
holders had applied to the District Judge 
for execution of their decrees against Jui 
Ram Das, the learned District Judge re- 
fused to send the money to the Subordinate 
Judge's Court on that ground. It appears 
from the report put up by the office of 
the District Judge on February 4, 1936, 
thatthe money in his Court had already 
been attached in another’ case of the 
Subordinate: Judge's Court and in two 
cases cf the District Judge's own Oourt. 
The learned Counsel for the applicants 
in application No. 191 has challenged 
the learned District Judge's order on tLe 
ground that he had no jurisdiction to make 
anorder of rateable distribution under 
s. 73, Civil P.O, and the cases of Kamini 
Kumar Chowdhury v. Sasanka Sekhar 
Chowdhury (37 O. W. N. 820) (20) and 
E. M. Visvanadhan Chetty v. Arunchelam 
Chetti, (I. L. R. 44 Mad. LOU) (21) have been 
relied on in: support of this contention. 
No doubt these cases hold that the custody 
‘Court which holds money under O., XXI, 
T. 52, Uivil P. O. cannot proceed under 
8. 73 of the: Code, but long before the 
date on which the present order was 
passed by the learned District Judge, Viz., 
August 6, 1936, his Court had ceased to 
be a custody Oourt under r.52 and had 
become an execution Oourt by reason of 
Various applications for execution being 
filed in it, He was, therefore, perfectly 
competent to award rateable distribution, 
The learned Oounsel argues - thas as 
Ramji Das was the first to apply for 
execution of his decree, he was entitled to 
full satisfaction of his decree and that the 
balance, if any, should have been distribut- 
ed to the other deocree-holders, We see 
no force in this argument. The Oourt 
of the District Judge became vested 
with powers under s. 73 as soon as 
it became an execution Oourt by an 
application for execution being presented 
to it Ramji Das’s application was transe 
ferred by the Subordinate Judge to tne 


(30) 37 OW N 820; 146 Ind. Cas, 791 (1); AI R 
1933 Oal, 814; 6 RO 265 (1). = 

.,, @1).44 M 100; -60 Ind, Oas, 302; 39 M LJ 698; 12 

Ty, W744; 28 M LT 413; (1921) M W.N 14 PB), 
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District Judge for execution on March 20, 
1936, but we have seen that applications 
for execution were presented to the District 
Judge befcre February 5, 1934, in fact, 
in view of this fact we doubt if Ramji Das 
was entitled at all to a share in the assets 
held by the District Judge; but as none 
of, the parties has contested the learned 
District Judge's order awarding a rateable 
share to Ramji Das, we are not called 
upon to interfere with the order passed 
in his favour, What is perfectly certain 
is. that Ramji Das was not entitled to get 
his decree fully satis‘ied out of the assets. 
His application also, therefore, fails and is 
dismissed with costs, 
e. Application dismissed. 





NAGPUR HIGH COURT 
Miscellaneous Appeal No. 81 of 1933 
A Augusti 30, 1933 
POLLZOK, J. 
SEORELARY, MUNIOLPALCOMMITTEE, 
NAUGPUR-—APPKLLANT 
versus 
KAMOHANDRA—RasponpanT 

C. P. Munctpalalies Act (TI of 1982), a, 84 (3)— 
Suit in Civil Oourt for refund of taxes paid, oe 
barred. : 

lt 18 the duty of the ` Municipal Oommittee to 
assess each huuse, to decide who is the owner or 
occupier liable to assessment, and to recover that 
assessment, Whether that assessment has'been cor. 
rectly calouluted or not or, whether 1t is being 
levied on the right person is a matter for the 
Municipal Oommittee to decide, and it cannot be 
said that its action is ultra wires if it decides it 
wrongly. An assesses hasa right of appeal under 
s, 83 ot the U. P. Municipalities Act, and under 
8. 34 (3) no objection shall be taken to any assess- 
ment or levy nor shall the liability of any person 
to be assessed or taxed be questioned in any other 
Manner or by any other authority than is provided 
in this Act, According to s. Ba (4), no refund of 
any tax shall be claimable by any person other- 
Wise than ın accordance with the provisions of 
rules made thereunder. Unless 
the allegations 1n the plaint show that the action 
of the Uommittee was ultra vires, no civil suit will 
lie for a refund of the taxes paid, 16 Ind. Oas, 
449 (1) and 65 Ind. Oas. 032 2), distinguished, 


_ Misc. A, from an order of the Court of 
the Third Additional District Judge, 


Nagpur, dated January 26, 1933. 


- Dr. W. S. Barlinge, for the Appellant. 
-Mr. N. R. Deopujary, for the Respondent, 


Order.—This is- -an appeal by the 
Municipal Committee of Nagpur arising 


-out of a suit brought by the plaintiff to 


recover cerlain money which he alleges 
was ilegally- recovered - from him as taxes 
by the Uommittee. The plaint alleges that 


vA 

bik 
thè ‘plaintiff is' the owner of house No, 16 
and he p.id the municipal taxes assessed 
on it up to 1935 butin spite of ‘this, an 
‘gdditional sum of Ks. 86 was recovered 
from him on this account on February 21, 
1935, The plaint farther alleges that 
“Rs. 11412-3 was recovered from him, 
_Qpparently on the same date, as taxes 
“assessed On house Ncs. 253 1, 274-1, 254-2 
„and 204-4 which he never owned. Bub- 
Bequently the defendant admitted that he 
“was the owner of houses Nos. 253-1, 254, 
-254-1 and 254-2 and alleged that he had 
“paid the taxes due on these houses but 
-denied tbat he was the owner of house 
No. 254-4 and alleged that Rs 118-123 
had been ‘recovered as a tax on this latter 
house. The pleadings show that what the 
plaintiff. alleges was a double recovery 
was in fact a recovery ofthe balance due 
on account of re-assessment. ‘The trial 
Oourt’-held that the jurisdiction of the Oivil 
Courts was barred by s 84 (3) of the 
©, P. Municipalities Act. „The lower 
Appellate Oourt has held that the jurisdic- 
tion is not barred, Against that decision 

the Municipal Uommittee has appealed. 
- I have been referred to the decisions in 
.G. I. P. Ry. Company v. Amraott Municipa- 
lity (1) and Municipal Committee, Malkapur 
‘y. A. W, Dalal (2). In the first of these 
. cases, the plaintifs sought to recover a sum 
-which -bhey said was illegally levied from 
‘them by the defendants as a tax on. their 
‘trade as. à carrier.” Stanyon, A. J. O. 
Pointed. out that the first point to be 
decided was whether on the allegations of 
“the” plaintiffs the Oivil Court had jurisdic- 
‘tion to’ entertain the suit and he held that, 
“as. it-was alleged that the action of the 
Municipal Committee was ultra vires, the 
Civil Courts had: jurisdiction to try that 
-“isgue, In the second case there was an 
allegation that the Municipal Committee 
had levied -a tax- on. a. professional income 
arising‘ outside the municipal limite which 
‘was contrary to law. Tne facts in- the 
present case are entirely different. It is 
the duty of the Municipal Oommittee to 
‘pmeess ach house, to decide : who is the 
owner or occupier liable to- assessment, 
and to recover.that assessment. Whether 
„that assessment has been correctly calculate 
ed.or not or whether ib is being levied 
“on the right- person-is a matter for- the 
Municipal- -Committee to decide, and it 
cannot be said that its action is ultra vires 
| 41) 8 N.L R 107; 16 Ind, Oas, 44 j 
(2) ISN LR 131; 65 Ind, Oas. 
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if it decides it wrongly. An assessee has. 


-a right of appeal under s.' 83 of the’ Act, 


and under s. 8! (3), no objection shall 
be taken to any assessment or levy. nor 
shall the liabilty of any person to be 


-assessed cr taxed be questioned in any 


other manner or by any other authority 
than ib provided in this Act, Section t5 (2) 
provides that no refund of any tax shall 
be claimable by: any person otherwise 
than in accordance with the provisions of 
the Act and the rules made thereunder. 
There were no allegations in the pleadings 
to show that the Municipal Committee was 
acting ultra vires, and tberefore no civil 
ult will lie for a refund, of the taxes 
paid. à 5 
The appeal is allowed and the suit will 
stand dismissed with costs throughout. 
Counsel’s fee Rs. 20. Mi ; 
D Appeal allowed, 


amma 


LAHORE HIGH COURT . 
Second Appeal No. 988 of 1938. . - 
April 12, 1939 
Date BINGE, J. 
SARDAR KHAN—Dagranpant—APPBLLANT 
versus a E 
MOHAMMAD AKRAM KHAN--PLAINTIFF 
—RESPONDBNT vs 


Oustom (Punjab)—Jalaps—Succession —Batadar 


son, whether can succeed with ordinary sons collate- 


rally. 

Among Jalapa, a Batadar son, that is, a son by a 
mother of an inferior tribe can succeed equally. 
although such a 
son does not succeed equally in the case of paternal 
inheritance. 

8. A. from the decree of the District 
Judge, Jhelum, dated April 11, 1938, 

Mr. Asad Ullah.Khan, for the Appellant. 

Mr, Mohsin Shah, for the Respondent. 


Judgment.—The question of custom 


-arising for decision in this appeal is whe- 


ther among Jalaps abatadar son, that is, 
a son by a mother of -an inferior tribe 


“would succeed equally . with ordinary sons 


collaterally.. It is clear enough: according 


-to the riwaj-i-am, that in this tribea bata- 


dar ‘son does not succeed equally .in ] 
case of paternal inheritance.. The Courts 
below, however, refused to extend-:the dif- 
advantage of the .batadar son in the.patere 
nal inheritance . beyond the .. paternal 


-inheritance and. have allowed.bim-to succeed, 


equally in the case of collateral succession. 
A certificate'has been given by the learned 


District Judge. 


. The evidence. is only oral on the | pide,of 


Iaô 


the appellants and curiously enough none 


of the witnesses could prcduce any in- 
stance of a batadar ŝon having been exclud- 
ed from collateral succession: The learned 
Counsel for the respondent, however, has 
drawn my attention to the answer to ques- 
tion No, 65 as given in the vernacular 
record upon which the English record is 
admittedly based, as stated in the preface. 
In question No. 65 the point was whether 
there was any difference in successicn to 
brothers based on uterine descent. Some 
of the tribes, who recognized this batadari 
custom, appeared to have continued it in 
the case of succession to brothers to vary- 
ing degrees. No specifis mention ig made 
of the Jalap tribe but the last answer is 
bagi bashara qaum Jat. The bagi, in my 
Opinion, clearly applies to all the tribes 
that are not specifically mentioned above 
and the answer of the Jats is that there is 
no. difference “made between various 
brothers. It would therefore follow that 
the riwaj-i-am is in favour of the batadar 
son on the question of succession to brothers. 
Iam unable to see any difference between 
that succession and collateral succession 
to more distant Kindred. In fact the case 
of brothers ‘is only a specific instance of 
collateral succession. It would follow, there- 
fore, that thé onus Jay on the defendante to 
prove that the baiadar son was excluded 
from collateral saccession. -E consider that 
they have failed to doso and 
uphold the judgment of the Courts below 
and dismiss this appeal with coste. 
D. Appeal dismissed. 





OUDH CHIEF COURT 
First Oivil Appeal No. 20 of 1988 
December 21, 1939 
Taomas, O. J. AND Rapua KBISHNA, J. 
B. BHAWANI SHANKAR AND ANOTHAR 
—PLAINTIFFS—A PPRLLANTS 


= versus 
Mirza MOHAMMAD HASAN AND ANOTHAR 


—Dasrenpants— RESPONDENTS 

Court Fees Act (VII of 1870), Sch. I, Art. 1~ 
“Value of subject-matter in dispute,” meaning of— 
Appeal on meritas also challenging order of costs 
tndependently—Value of subject-matter of appeal is 
total amount of value of subject-matter in suit and 
amount of costs challenged. i 

The words “value of the subject-matter in dis- 
pute ” in Art, 1, Soh, 1, Court Fees Act refer, where 
the Court is concerned with a suit, to the value of 
the subject-matter of the suit, and where it is 
concerned with an appeal then these words refer 
to the value of the su A ipa a d dispute in appeal, 
The subject-matter of the suit and the eubject-matter 
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ofthe appeal may not be the samè. Where thé ‘ap? 
pellant appeals against the decree in a suit, of 
merits and also challenges-the order of costs inde- 
mdently, then the value of the subject-matter in 


ispute in appeal is the total amount consisting 
of the value of the subject matter in the suit and 


the amount of costs “challenged. .Doorga Dass 
Chowdh v. Ramanauth Ohowdhury (1),  distin= 
ished, Debendro Mohan Rai v. Sona Kuar (3), 


n re Makki (4) and 3 Ind. Oas, 534 (5), relied 


"P.O. A.against the order of the Sessions 
and Oivil Judge, Lucknow, dated Vedert- 
ber 13, 1937. ; 


Mr. Bijay Shankar, for the Appellants.: s, 
Mr. K. L, Nigam, for the Respondents, 


Judgment.—In this appeal the appellant 
valued the appeal at Rs, 5,100, anda 
the reliefs claimed in the trial Ooart were 
of a declaratory nature, they paid’ the. 
court-fee of Rs. 30. In -ground No, 11 of 
their appeal, the appellants took au indépen- 
dent objection ag regards costs which had 
been “awarded against thom petsonally. 
Their contention in appeal is-'that the 
costs should have come out of the estate! 
The Ohief Inspector of Stamps has reported. 
that the: appellants must -pay court-fee' 
under Art. 1 of Sch. I of the Court Fees 
Act at the amount of costs-challenged, i. e., 
a sum of Rs, 550-11-0. He has reported that 
there isa deficiency of Rs. 52-3-0 which the 
appellants must make good. he: 

This report is contested by the léarned 
Oounsel for the appellants. His-eonténtion 
is that under Sch. I, Art, 1, thé subjecte 
matter in dispute means the subject 
matter of dispute in the suit itself and 
does not Inclade the costs. Reliance has 


-been placed for this proposition upon 


Doorga Doss Chowdhury v. Ramanauth 
Chowdhury, reported in 8 Moore's Indian 
Appeals 262 (1), Their Lordships in that 
Case were concerned witha different pro= 
vision of law altogether. They held that 
in order to reach the appealable value 
for an appeal to the Privy Uouncil, costs 
awarded to the successful party cannot be 
included in the value of the subject 
matter of the appeal, The judgment of 
their Lordships of the Privy Council, shows 
that there was no specific ground of appeal 
attacking the order of costs and the 
appellant wanted to add the costs only 
for the purpose of making up the appeal- 
able value. In our opinion this case has 
absolutely no application to the facts of 
this case. our opinion, the words “value 
of the subject-matter in dispate” in Art, 1 
refer, where we are concerned with 6 


(1) 8 MIA 263;1Sar, 71712 Œ Oh 


` 


; 
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guit, to the value of isthe subject-matter 
of the suit, and where we are concerned 
with an appeal, then these words refer to 
the value of the subject-matter in dispute 
in appeal. The subject-matter of the suit 
and the subject-matter of the appeal may 
not be the same. Where the appellant 
appeals against the decree in a suit on 
merits and also challenges the order of costs 
independently, then the value of the 
,gubject-matter in dispute in appeal is 
the total amount consisting of the value 
of the subjest-matier in the suit and the 
amount of costs challenged. 

The learned Counsel for the appellants 
has further relied upon a decisicn of the 
Oalcutta High Oourt in Kamal Kumari 
Debi v. Rangpur North Bengal Bank, Ltd, 
(A. I. R. 1921 Cal. 55) (2). In this case 
the learned Judge seems to have gone 
entirely upon the decision of their Lord- 
ships of the Privy Council referred to above, 
which, in our opinion, has no application 
to the facts of the present case. The 
learned Judge has not followed the cases 
in Debendro Mohan Rai v. Sona Kuar, 
(1901 All. W.N. 21) (3) and Inve Makki, 
(I. L R. 19 Madras, 350) (4), cn the 
ground that they were not well-considered. 
judgments. The cases -of the Allahabad 


= A IR 19210al. 55: 64 Ind. Cas, 606; 250 wW, 
N 934 . 


(3) A WN 1901, 21, 
' (4) 19 M 350 
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and Madras High Oourts referred to above 
accord with our view which we have 
taken of the meaning of Sch, I, Art, 1 of 
the Court Fees Act. 

We were referred particularly to a 
decision of this Court in Kewal Singh v, 
Makrand Singh, (reported in 12 Oudh 
Oases, 171) (5), in which it was held that 
where apart from and independently of 
any other relief which the appellant seeks, 
he seeks distinct relief on the ground that the 
costs of the parties have not been properly 
assessed or apportioned, then the - value 
of that distinct relief should be 
reckoned as part of the subject-matter 
in dispute for the purpose of the 
First Schedule of the Oourt Fees Act, 
The learned Counsel for the appellants 
has sought to distinguish this case on 
ithe ground that the appeal in the case 
related to costs only. In our opinion the 
principle of that case supports the report 
of the Ohief Inspector of Stamps and the 
distinction sought to be made by: the 
learned Ooursel for the. appellants is 
immaterial. We, therefore, -accept the 
report of the Ohief Inspector of Stamps 
and order the appellants to make good 
the deficiency of Rs. §2-8-0 within three 
weeks from to-day. 


B. - Order accordingly. 


_ (5) 12 O O 171;.3 Ind, Oas. 584, 
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‘Abandonment. Sas Landlord and tenant 
250, 467 


/Abaternent—Partial—Appeal—Partition suit dec- 
“reed —Appeal by all defendanis—Decree and 
grounds Pappea proceeding on nds common 
“to all—Death of one appellant—Othere can continue 
appeal under O. XLI, r.4, Civil Procedure Code 

`, (Act V of 1908). 
|, An a partition suit no effective decree can be made 
“unless all the co-sharera are before the Court. It 
does not, however, follow that a suit for partition 
‘cannot be dismissed against an absent defendant. 
„Iu an appeal from 
“grounds common to all the appellants if there is 
„partial abatement owing to the death of some of 
“thém, the surviving appellants may contiuue the 
„whole appeal. Where the decree appealed from is 
‘of such a nature that the hearing of the,appeal after 
; partial abatement may result in the’ passing of 
ba inconsistent decrees, the whole appeal must 


“ Where a decree in a partition suit is challenged 
in appeal by all the defendants and the decree 
P on grounde common to them all and so 
also are their grounds of appeal, on the death of 
.one of -the appellants, the survivors are entitled to 
"the benefit of O. XLI, r.4, Civil P. O., and can 
_continue the appeal without the legal representative 
of the deceased being substituted, PRAHLAD OHANDBA 
Sings y. Barw MAHATO > Pat, 685 
" Acquilescence, Ses Estoppel 467 


Acts—Goneral. 


Aot 1860—XLV. Bss Panar Oopa. 

— 1869—IV. Ses Drvoros-Acr. 

— 1870—VIL Sas Oover Fees Act. 

— 1871—XXI11I. Saa PENSIONS Aor. 

—— 1872—I. Sas Evipenon Aor. 

—— 1872—IX. Sra Oontracr Aor. 

:—- 1873—X, Suz OATHS AOT. 

—— 1877— I. BER Spsoric Reimer AOT, 

—— 1882—IV. Ses TRANGFER of PROPERTY AOT. 
—— 1888—V. Ban Easements Act. 

———~ 1887—VII. HER SUITS VALUATION Aor. 

—— 1881— 15, See PROVvINOIAL Buari Cause Couverts 

Aor, 

— 1890--VIII, Ssa GUARDIANS AND WARDS Aor. 
——— 1890—IX. Sse RAILWAYS AOT. 

—— 1897—X. San Ganaeat OLAUSRS Aor. 

—— 1898—V. Srn ORIMINAL PRoORDURA CODH, 
- — 1899—II. Sas Stamp AOT. g 

——- 183—XV. 8EB EXTRADITION AOT, 

—— 1908—V. Bas Orv Proospurs Oopa. 

— 1908—IX. SEs LIMITATION Aor, 

—— 1908—XVI. San RAGISTRATION Act. 

-— 1909—III Ske‘ PrABIDENOY Towns INsoLvenoy 

ACT, 
— 1910—IX. Sas Exsoreroiry AOT. 
—— 1913—11. Bra Oo-opsgatrva BOOIETIES Act, 


185—G. I.—I 


a decree which proceeds on _ 


Acts—Genera!—conold. 


Act 1913—VII Sas Oowpanres AOT. 
—— 1920—V. Sse PROVINOLAL Insonvanoy Aor. 
—— 1920—X. HEB BBOURITIBS Aor. 
—— 1920—XIV. Sze OHARITABLA AND Ratiaiovs 
Trusts Act. 
—— 1932—XI. Sra Incoms Tax Aor. 
— 1923—VIIL Bun Workmen's Oompsnsation Act. 
—— 1925—XXVI. Ss» Carran or Goops BY Sasa 
AOT. 
—— 1925—XXXIX. Sun Bucorssron Act. 
—— 1936— XII , San Contempt or Courts Act. 
—— 1926—XVI. Sas Traps Unions Aor, 
— 1930—ITI. Sss Sare or Goong Aor. 
— 1938— 14, Sue PARTNERSSIP Act. 
—— .1933—XX1V..: San INDIA Tua Oontron Aor, 
: 1934— XXV.: BEK FACTORIES Act. 
—— 1935—XVI0...Sae. Musaxan Ware (BoMBAY 
i AMBNDMENT) ACT, 
—— 1937—XVIII. -Sza HINDU WOMEN'B RIGHT 20 
« PROPARTY Act, 


. Acte—Bengal. 


Act 1870—VI....8ay porgar : VILLAA OUHAUKIDARI 
OT, 

—— 1876—VIL Nes BENGAL LAND REGISTRATION Aor. 

—— 1£85— IIL. Smu BENGAL LỌOAL SBLF GOYAENMENG 
` KA 


= AGT, 

—— 1885—VIIL Sas Bundar TaNANOY Aor, 

—— 1928—- 111. Sen OALOUTTA MUNIOIPAL Aor. 

—— 1984—-KIH, Sse Bencar Waxr Aor. 

+> 1986=V [L -655 BANGAL AGRIOULTURAL DEBTORS’ 
gi Aor. i 


a Acts—Blhar. 


AGt : 1934 — VIII. Smm Bryar TENANOY AOT. 
— 1938—IL.- Sse Bryan MONgY- LANDERS Act. 
—i'1938—IK, Bgn BIHAR RESTORATION of BAKASHT 
LANDS AND RaDUOTION oF ARREARS 
or Rent AOT. 
—— 19389—VIL., ua Biman MONBYB-LENDERS (REGULA- 
TION oF TRANSACTIONS) ACT. 


Acts—Bihar and Orissa. 


“Act 1908—VI., Ser Onota NAGPUR TENANOY Act. 


BIHAR AND ORInsA VILLAGE 

ADMINISTRATION. ACT. 

—— 1992—VII Sae Broan AND Orissa MUNICIPAL 
AOT. 

—. 1935—VI. Saez BIHAR AND ORISSA CO-OPERATIVE 

r . BoomTEs Aor, 


— 1982—IT. . Sax 


Acts—Bombay. 
Act 1869—X1V. Sas BoMBAY Orvu Court AOT. 


' — 1876—X. Sza_Bompay REVENUB JURISDIOTION 


. oT 
—+-1879—V. ,8za Bompay Lann Ruvenua Oops. 


ii INDIAN CASES 


Aots—Bombay—coneld. 


Act 1879—XVII. Sea Dexxsan AGRICULTURISTS’ 
Rawr Aor. 

1886—V. Sas Fompay HEREDITARY 

(AMBNDMBNT) AOT. 

—— 1887—IV. Sse Bompay PREVENTION OF GAMBLING 

- AOT 
— 1880—IV. Bra BoMBAY DISTRIOT PoLIon Act, 
--— 1925—V. BB Bompay PREVENTION oF 


ADULTERATION AOT. 
—— 1925—XVILI. Sas Bompay Muniorpan BOoROUGHS 


AOT. 
—— 1929—XVIU. Ben Bommay BorstaL Sosoors 
Aor 


—— 1932—XV. Sm Bompiy WEIGHTS AND MBASURE 
ACT 48 AMHNDED IN 1937. 


Act—Burma. 
Act 1898—lII.- Sun Burma MUNIOIPAL Act. 


Aots—C. P. 


Act 1881—XVIIL 8m O.P. Lanp REVENUB AOT, 
—-— 1917—II. Sze O. P. Lanp Ravenous AOT. 

—— 1932—IJ. Sse O.P. MUNIOIPALITIRS AOT, 
—— 1933— IL Sen O; P, Dust OONOILIATION AOT. 
——1937—IV. Sas O.P. PROTEOTION or DABTORS AOT, 


Acts—Madras. 


Act 1908—I, Sse Mineras EsTATES LAND Aor, 
—— 1918—I[I. Bme „Mangas PREVENTION or 
: , ADULTHRATION AOT. 
—- 1922-1], Sas Mapras Oiry Tanants’ PRoTEO- 
= . Tron Aor. 

—— 1997—I. Sas Maneras HINDU RELIGIOUS ENDOW- 

- MENTS AO? AS AMBNDED BY AOT 
~> RII or 1935, 
— - 1930—III. “Ban MADRAB GAMING Aor, g 


Acts>Punjab. ` 


Act 1913--L Sas PUNJAB PRE-BMPTION Act, 
—— 1986— 11, Hen PUNJAB DrBTORS' PROTAOTION AOT.- 


:Aots—U. P. 


Act 1867—111, Ssa U. P. PUBLIO GAMBLING AOT. 

—- 1876—XVII. Sesa Ovpu Lanp Ruavenvs AOT. 

—— 1876—XVIO. Ers Ovnu Laws Aor, 

—— 1886—XXIL Sun Oupa Rant AoT. 

—— 1901—114, Gen U.P. Lanp Revanun Aor. 

— 1918—]1V, Sea U, P. OCocer or Warns AOT. 

—— 1912—VI. Ssa U. P. PrRAvANTION op ADULTERA- 
: TIoN Aor, 

—— 1916—D. Sze U. P. MUNIOIPALITIRS Aor. 

—— 1922—X1. Sue AGRA Pra-aurrion Aor. 

—— 19236—I0. BEE Acra TENANOY Aor, 

—- 1934—XXV. See U. P. ENoUvMBERHAD Estarss 


Aor. 
— 19384—XXVI. Sue U, P. REGULATION oF BALES 
2 Aor. 


—— 1994—XXVIL Sm U. P. 'AGRIOULTURISTS' 
- Raum Aor, 


OFFIORS 


Ordinance. 


Ord. 1931.- Sra CRIMINAL APPRAL ORDINANOH OF TRI- 
NIDAD AND ToBAGO. 


Statutes, 


oF INDIA Aor, 
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Administration— Letters of administration wi 
will annexed obtained by person—Presumptt 
that all legacies have not been paid, 

aThe mere fact that a person has obtained letters ı 

dministration with will annexed is no evidence : 


. Prove thatthe estate must be assumed to have bee 


still unadministered nor that the Court should pr 
sume that all the legacies or at least the legacy i 
favour of such person has not been paid in accor 
ance with the tenor of the will. INDU Paova DEBI : 
DURGA OHARAN MITRA Pat. 86 
Mortgage by legatee of immovable propert 

before obtaining assent of executor—Valtdity. 
here a legatee under a will mortgages an in 
movable property left to him by the testator belo 
obtaining the assent of the executor to the legao; 
the property can form the subject-matter of a vali 
mortgage, and the mortgages is entitled to cuto 
the equity of redemption. The reason for the ral 
is that although the legatees have no prope: i 
the legacies by the devise until the assent th 
executor is obtained, they havean interest in tha 
which is capable of being transferred. In othe 
words, though onthe assent of the executor, the fu 
title passes to the legatee, the assent creates no ne 
title; it merely perfects the title acquired under th 

will, Invu Prova Dust v. DURGA CHARAN ses 
at. 8€. 





Residue, how ascertained. 

There is no residue of personal estate until afte 
psyment of the ‘debts, eral and testamentar 
expenses, and all costs of the administration of ‘th 
estate of the testator. Therefore until the costs ar 
paid, the net , residue cannot be arrived at, at al 
Invu Prova DHBI v. DURGA Onaran Mitra Pat. 86. 
Transferees ın possession of property- 

Remedy of legatee to recover hia specific share. 

If the testatur left no other property than ‘th 
property in suit, it 18 always open to the legatee | 
recover his specific legacy, if he brings an appr 
priate action and there is no other obstacle by ws 
of limitation or otherwise in his way, by suing or tË 
amount from the persons in possession of the pri 
perty of the testator as transferees, The tram 
ferees ofthe residuary legatee or the residuar 
legatees are always liable to have the property i 
their possession reduced to a proper extent ın orde 
to repay the specific legatees. INDU Prova Dust: 
DURGA UHARAN MITRA Pat; 86 
Adverse possession — Co-sharers — Essentials, 

To constitute a title by adverse possession in on 
co-owner as against another, there must be ouste 
or exclusion ; there must be a disclaimer by th 
one of other's title by open assertion of a hostil 
title. It is not sufficient to show acts of posset 
sion ; the possession required must be adequate i 
continuity or publicity and in extent, to show the 
it is possession adverse to the competitor. MANGAI 
MAL AGANMAL v. MosAMMAD Usir Bnoko Sind 1 
Plea of —If can be entertained in appea 

“Where the question of adverse possession was mt 
pleaded nor decided in the Oourt below, dependin 
as it does on questions of facts, it cannot be ente: 
tained in appeal.’ Kumar’ RAGHAYA SURENDRA BAE 
v. Bapur LAOHMI Kong Pat. 17 

Possession of wrong-doer, nature of —H: 
possessory right, whether herttable and tranaferab. 

—Posseasion after his death by heir, tf on behai 

of all heirs. A P 

The possession of a wrong-doer held for a ter. 
less than the period of limitation is a good tit 
against the whole. world. with the exception of tl 
true owner, This- possessory right even though 
has not ripened into ownership by lapse of tl 
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atutory period, ia a right in immovable property 
Mich is heritable and transmisible according to 
w. The possession continued by some of his heirs 
ould be regarded as sion on behalf of the 
thole unless and until it is shown that there is an 
clusion or ouster of the other co-sharers. Mere ex- 
usive possession by a co-sharer is not sufficient 
extinguish the rights of the other oo-sharers un- 
a and until definite ouster isfound. KITAB ALI 





ANIL BBHARY DUTTA Cal. 408 
Widow—Adverse possession against widow, 

whether affects reversioner'’s rights a 

The adverse possession, howsoever long held, 


“nnot impair the right of a person who was not, 
airing the continuance of that adverse possession, 
ititled to possession. The right of the rever- 
oner is spes successionis and his reversionary 
«tate falls into possession only on the death of 
18 intermediate owner, namely, the widow. Oon- 
quently the adverse possession against the widow 
an hardly be recorded as hostile to the rever- 
oners whose right was until the widow's death 
aly an expectancy, PANNALAL © SUMRANDAL 
: Nag.108 
agra Pre-amption Act (XI of 1922), 3. 4(1), (7) 


—Proprietors of mahal having voice in appointment - 


of lambardar or patwari are co-sharers and not 
pated proprietors, 
Such proprietois of a mahal who have a voice in 
‘he appointment of a lambardar orof a patwari do 
ake part inthe administration of the affairs of the 
mahal. The vendees who have a voice in the appoint- 
aent of the patwartand the lambardar of mahal 
annot, therefore, be 1egarded “ petty proprietors " 
‘8 defined by the Agra Preemption Act and they 
aust, therefore, be held to be co-shareraas defined 
4y the Aot, OBIRANJI Lan v. Oagepa Lat ; 
All. 861 


“gra Tenancy Aot lll of 1926), 88.3 (14), 249 
~—Second appeal, if lies from appellate order of 
Revenue Court in execution proceedinga——Civil 
Procedure Cade (Act V of 1908), s. 100. 

The provigién of the Civil P 0., by which orders 

“assed under 3.47 amountto deoreea ia not applicable 

Tproceedinga in the Revenue Courts under the Agra 
-. 1 Act. No second appeal, therefore, lies against an 
ippellate order passed in execution procesdings by a 
WMevenue Court. JANNATUN-Nissa BEGAM v. PARSHADI 


"All. 808 
: 88. 44, 242 





(3) (a)—Suit under s. 44 by 
person alleging himself to be zemindar—Defendant 

admitting plaintif to be proprietor and himeelf 

to be thekadar—Question of proprietary rights, 

whether in issue in suit—Appeal, whether lies to 

Commissioner or to District Judge.” 

Under the Agra Tenancy Act, a lease is hardly 
3 transfer of proprietary interest in land, for the 
Act speaks of leases by landholders to tenants 
and by tenants to sub-tenants Even a thekadar 
nas been defined as a farmer or other lessee of 
wroprietary rights and not asa transferee of pro- 
wrietary rights in some form or another Although 
3 thekadar is not expressly ıncladed in the defini- 
‘tion of tenant, the provisions relating to tenants 
apply inthe majority of cases to thekadara ag well. 
It will, therefore, be inappropriate to gay that, when 
in a suit under s. 44a defendant admits that the 
Plaintiff is the proprietor of the holding : and the 
defendant is a thekadar, a question of proprietary 
right is in issus between the plaintiff and the de- 
fendant claiming such: right. Hence an appeal from 
thé decision in the suit‘lies to the Commissioner 
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andnot to the District Judge. Bargo KOMAR v. 
MARKANDE QIR z% All. 767 


8. 227 — Collecting co-sharer can only 
deduct amount proportionate to his share in khewat 
—Oollecting co-sharer not acting as agent of other 
co-sharer—Right conferred by s. 937, if affected— 
Hie liability to account, whether depends on it. 
The aollecting co-sharer is entitled to retain out 

of what he has collected from a tenant only a 
share proportionate to his share in the khewat. He 
ia only entitled to appropriate from hig reallza- 
tions an amount proportionate to his share in the 


khewat. 

The right conferred by s, 227, A Tenancy 
Act, is not affected by the fact that the co-sharer 
who has collected has not acted as the agent of 
the co-sharer who is seeking to recover he share 


of the profits, The co-sharer who haa collected is 
liable to account and the extant of his liability is 
not dependent ‘upon whether he acted in his indivi- 
dual capacity or as agent in making collec- 
tions. Man Binas v Baw Nava Samar Ail. 668 
~ 8, 227—Ocrharer. making collections on 
behalf of himself and also as guardian of other 
minor co-sharer—Whether entitled to deduct on 
account of his share aswell as thai of his ward. 
Where a co-sharer has made collections on his 
own behalf and aleo on behalf of a minor co-sharer, 
as his guardien, the collections can be credited both 
towards his own account and also thatof his ward 
and he isentitled to deduct not only the amount 
payable to him on accountof his share but also on 
account of the share of his ward. Man SINGH v. 
Bary NATH Sagar All, 668 
8.242 (3). Sau Agra Tenancy Act, ped 
B. 44 


67 

Allmony. Ben Divores Act, 1869, gs, 38, 37 834 

Alluvion and = diluvion — Re-formation — Rent 
dssessed—Hvidentiary value, 

Tho fact that rent was assessed on re-formed land 
would bevery strong, almost conclusive evidence, to 
support the case that the land had become fit for 
possession when it was so assessed, ABDUL Laur v. 
HABIBULLA Oal. 714 
Appeal —Abatement — Setting aside of — Held, 

sufficient cause was shown for setting aside abate- 

ment. ' 

The critical question in deciding whether an 
abatement should be sst aside is whether sufficient 
cause has been shown and that is a matter for 
decision on the facts ofeach case. No hard and 
fast rule can belaid down as to what constitutes 
aufficient cause. 

An application for setting aside the abatement of 
the appeal was made by the appellant on the 
ground that his law agent who wes in charge of 
the appeal was neither living in the village nor had 
any touch withthe village where the deceased ras- 

ndent lived and that he came to know of the 

eath of respondent only after several months from 
his death : 

Held, that sufficient cause was made out for 
setting aside the abatement. RAM RANBIJAYA Peasap 
Singu v. MADHO TURBA Pat. 498 
Parties — Application for execution of 
partition decree—All parties to partition decree 
ampleaded — Only one of them filing objection 
impleadi deoree-holder alone and objection 
allowed—Decree-holder can in appeal tmplead only 
objector as respondent without tmpleading other 











~ $ i - 
in application for the execution of a 
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partition” dédres; the decree-holder impleads all the 
parties to.the partition decree and only oneof them 
files an objection impleading the decree-holder alone 
and the objection is treated as a separate mis- 
cellaneous suit and decided against the decree- 
holder, the:decres-holder is fully entitled in appeal 
to implead only the objector as respondent 
without anpleeding! other -parties to the parti- 
tion' decree, T objector by 'his ob- 
jection having invited the’ Court to decide 
the matter between' him-and the dearee-holder only, 
cannot subsequéntly raise'an ‘objection that the 
decree-holder should have impleaded other parties 
in appeal:' Barsu Pifasin y. Daoxr SINGA Pat. 69 
Arbitratlon—Arbttrator — Power of, to allow 
amendment of plaint refused by Court before 
referring suit to'arbttration. 

Where‘an' entire suit has been -reférred to arbi- 
tration; the arbitrator has power to ‘allow amend- 
mext`of plaint in-respest:of certain wrong date 
mentioned ‘in it even if such an amendment had 
pbeen-refabed by the “Oourt before reference to 
arbitration. TEJPAL: MARWARI V. KRDARNATH HIMAT- 


BINGKA Pat. 273: 
Commissioner ‘to effect partition ‘and 
arbitrator— Distinction. 

The essential difference between'a Oommiesionér 
appointed 'to' effect ‘a‘partition and an arbitrator 
is that the former- ‘is «an "officer selected and 
appointed ‘by the Court, ‘in whose selection 
the’ parties' have not, as of right, any -choice, 
whereas‘the ‘letter’ is a‘person selected by «the 
parties'in” whoee selection the Court ‘haa : no 
choice. In‘the former case the parties: have . ex- 
preiisiéd rio consentto be bound by the decision of 
thé Commissioner who is appointed by the Gourt 
and whose décisién'the"partica may challenge before’ 
the“ Court paesing a final- decree. In the latter case 
they have expressed such consent and cannot ohal- 
lenge‘ the arbitrator's decision on questions of law 
and ‘fact’ except onthe limited grounds mentioned 
in’ 8ch. II ‘of the Civil Procedure Code. RADHHY Lan 
v. KANBAT Lau. Pat. 62 
Assignment—Decree—Assignment of, after - its 

passing but before it-ts drawn up—Validity — 

tea le it right to decree passed in 
appeal, - 

The assignment of a decree is nothing more than 
ari adsignment of the rights conferred by the decree, 
These rights are acquired as soon as decree is 

` passed or pronounced and cannot be made dependent 
onthe preparation of the decree whichis more or 
less 8 ministerial act. As the Oivil P, O. provides 
in O: XX, r. 7, that the decree shall bear the date 
on which the judgment is‘pronounced, the decree 
must, in the eye of law, be presumed to have come 
into exjstence'on the date on which the judgment 





was pronounced, The assignment of a. decree after - 


the judgment is pronounced but before the. decree is 
drawn up is,‘therefore,’ valid. | 

When a decree is assigned, what is transferred. is 
not'the‘decreé itself but the interest of the decree- 
holder in thê' decrée ás maybe finally determined 
and therefore the assignment ofa decree carries 
with it ‘the right to the’ decree passed in appeal. 
Rau- Kumar 'RAM BARBAYE vi Monan Lat MABHARAJ 


Ka Pat, 788 
Attachment—What is attached. 

‘an attaching decree-holder attaches not the physical 

property but only:the rights of the judgment: debtor 

the property. Dirmavyam Pinar o. VEERANAN 

A tt Mads 562 
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Attesting witness, San Will 634 
Benaml, Bra Civil Procedure Code, 1808, s. 68 io 
2 
Benam! transaction. Ss Company 176 
Bengal Agricultura] Debtors Act(VIl of 1936), 
s8.2 (8), 34—Debt payable under decree 
of original side of High Court, whether debt within 
meaning of Act—Proceedings in respect of such 

debt, if can be stayed under a. 34. 

The expression “ Civil Oourt'™ as used in the 
‘various seôtions of the Bengal Agricultural Debtors 
Act means a Court of civil jurisdiction separate 
from and subordinate tothe High Oourt and does 
not include High Court. The expression “ or other- 
wise”, in s, 2 (8) means debt not founded.on a 
decree, and even if it includes decretal debts, they. 
would be decrees paesed by other Courts, e. g tho 
Revenue Court, but not by the High Oourt, noe 
‘a debt payable under the decree of the origina 
side of the High Court would not be a debt within, 
the meaning of the Agricultural Debtors Act. Jt 


‘would ‘not be within the competence of the Debt 


Settlement Board constituted under the Act to 
settle such -debts, and no proceeding in respect of 
the same could be stayed bya notice under s, 34: 
Much : the game result would be produced even if 
the view that the expression “ Civil Court” includes 
the High Court is accepted. The assumption of 
jurisdiction by the Debt Settlement Board over 
debts payable under decrees of the High . Court,. is 
ultra sires and it was outside the competence of 
the Legislature to include a lability based, upona 
decree of the High Court within the definition of 
a debt as given in a. 2 (8), Agricultural Debtors 





Act. Tarak Nata KUNDU v. PANOHANON pir a 
ab. - 
88. 32 to 36—"Oivil Court,” ` if includes- 

High Court. 


The expression “ Civil Court,” in Bengal Agri- 
does not include the High 
H38E y NARENDRA Ni BANTAL, | 
Cal. 256 la) S B 
- 3.34, Sze Bengal Agricultural! Debtors 
Act, 1936, e. 2 (8) 131 
88, 34, 2 (8)—“Liability” in definition. of 
“debt"—Debt secured by mortgage by conditional 
sale, whether debt within s. 34. 4 
The- definition of “ debt” found in s, 2 (8), Ben, 
Agricultural Debtors Act includes “secured and- 
unsecured ” Hebilities. : All mortgage-debts are 
secured liabilities, although in a simple mortg 
there ig a personal liability flowing from -. 
covenant to pay while in a mortgage by conditional 
sale, there is no such covenant snd consequently 
there is no personal. liability. Oonsequently, a debt 
secured by mortgage by conditional sale is a debt 
within the meaning of s. 34, Ben. Agricultural Deb- 
tors Act ABDUL LALIF v, ABDUL QANI SHRANG 
Cal. 393 
Bengal Land Registration Act (VII of 1876), 
8.78. Ser Civil Procedure Code, 1908, s. Casa 
8. 78—No registration under Act—Efect— 
„Righi tosue for rent if taken away—Buit within 
limitation— Registration beyond limitation —Ef ect. 
Under s. 78, Land Registration Act, the t, to 
the rent of an estate being in the proprietor, although 
not registered, his right to sue forthe rent is not 
taken away ; but this section merely puts an impedi- 
ment in the way of his realising the rent until he had 
complied with the law by obtaining registration af 
his name as proprietor. 
n Where therefore a mortgagee: who ie not ,registerec 
-puder:the:Act institutes a suit for rent within periot 


Court. Kurgopa O. 
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of limitation the mere fact that he gets registered 
beyond the period of limitation forthe suit will 
not affect the position and thesuit is within limita- 
tion. Doman Sanu p. GANGU NAYEK Pat. 638 
Bengal Local Self-Government Act (Ill of 

1885),8 73— Scope of —Title of District Board 

inland held under as, 78 and 75, whether different. 

Section 73, Ben. Local Self-Government Act, 
merely transfers the control of roads hither to under 
the control of certain authorities to the District 
Board. It does not say that the title of the District 
Board in the land held by it underss 73 and 75, res- 
pectively would be different, SEORETARY or STATE v, 
Disteiot BOARD, RANGPUR Cal, 454 
Bengal Tenancy Act (VIII 011886) Sse Oivil 

Procedure Code, 1108, 8 42 300 
8. 22 (2}--Status and rights of co-sharer 

landlord purchasing occupancy holding—His 
interest passes to transferee on his transferring 
of proprietary interest~Such transferee can asub- 
let it to another who then becomes raiyat of 
holding. 

The status of a co-sharer landlord who has 
parchased an ocoupancy holding is not the status 
of aratyat but a peculiar status, his rightia that 
of a proprietor entitled to retain possession of the 
land subject to payment to his co-proprietors of 





their shares of the rent. The status is a peculiar 
status which attaches to the co-sharer so long ag 
he remains a co-sharer. If he ceases to be a co- 


sharer and his proprietary interest is lost, then he 
has noright to retain possession of the land and it 
would pass on to the person who acquires the 
intereat of that co-sharer. The person who has 
acquired such interest is entitled to -sub-let the same 
to another person who thereupon becomes a ratyat of 
the holding. SukKADHO PANDEY v. RAMBSHWAR Prasap 
AGARWALA Pat. 557 
8. 26-F—Pre-emption proceeding against 
minor, if void. : 

The effect of a decres passed against a minor 
in a suit in which he is not properly represented 
is a nullity so far as he is concerned, But to say 
that the decree is absolutely void and a mere 
waste piece of paper is to goa good deal further 
than this. A minor jis certainly not bound to 
treat it as a nullity if he does not desire to do so, 
and third persons cannot be heard to say that it 
18 vold, 





There is no real analogy between a decree of a. 


Oivil Oourt and an order passed in the proceed- 
ings under s 26-F, Ben Ten. Act, The order for 
pre-emption in no way corresponds to a decree and 
the section really does nothing more than provide 
a convenient machinery for giving effect to the 
olaim to pre-empt. 

Where the minor purchaser form a 
cribes himself in the kobala ag a major and 
the pre-emption proceedings are taken against 
him by the landlord under s 26-F, an order obtained 
thereon is not void. Daaswora Osanpra Da v, 
JAMINI Kumar Duy Oal, 704 
8, 26-G—Order in proceedings under, ap- 

pealabtlity. 

The Ben. Ten. Act, nowhere provides for an 
appeal against an order in a proceeding under 
s. 26-G though there are provisions in other sections 
of the Act where an appealhas been provided for 
against other orders. Such an order is not also a 
peelable under s. 96, Civil P. O., because the 

ecree contemplated by s. 96 of the Oode isa dec- 
ree made in & suit.. A proceeding under s. 26-G is 


ratyat des- 
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started by. an application and not by a plaint, and 
consequently the order under sB. 26-G cannot be said 
to be an order inasuit DIGAMBAR Fonpa v. SATISH 
OHANDRA DAS Cal. 368 
—: — 8. 26-G—Whether affects law of estoppel 
contained in Evidence Act (I of 187&)—Estoppel. 

The Evi. Act is an existing Indian Statute falling 
in the Ooncurrent Listin Soh. VII to the Govt, of 
India Act. The Amending Act which introduced 
s. 26-G was passed by the Provincial Legislature of 
Bengal and it didnot receive the assent of the 
Governor-General-in-Council. Consequently, the 
Provincial Legislature never intended to affect the 
law of estoppel as contained in the Evj. Act. There 
is a presumption that a Legislature acta intra 
vires, 

Where therefore relying on the representation of 
the petitioners that they were mokarart mourasi 
ratyats, the opposite party advances money to them 
on the mortgage ofthe tenancy, the petitioners are 
precluded thereafter from showing that they were 
occupancy tenants. PRAFULLA KUMAR MAITY v UDAY 
OHANDRA PRADHAN Cal, 587 

8. 48-H—Registration of under-lease with- 
out payment of landlord's fees, effect oy, 

Under the terms of s, 48-H payment of the land- 
lord's fee is a condition precedent to registration 
of an under-lease and the defect cannot be cured 
by a subsequent payment. DHBBNDHA OHANDRA Dp 
y. JAMINI Kumar DEY Cal 704 
8. 106—Suit under—Plaintiff not admit- 

ting that he is out of possesaton—Whether can 

establish that possession of the other party is 
session of his. 

e determination of a question of bare title ig 
outside the scope of a suit under s. 106, Ben, Ten, 
Act. A suit under that section relates to the Record 
of Rights and to the correction of the entries therein, 
A suit forthe determination of a bare question of 
title divorced fram possession is not one which falls 
within the purview of s. 108. But this does not 
mean that the Assistant Settlement Officer is not 
under any circumstances to consider questions 1n- 
volving the title of the rival parties, Where a plain- 
tift admits that he is out of possession and seeks to 
recover possession after a declaration of his title to 
the land, he cannot obtain these reliefs ina suit 
framed under s. 106, because such a suit would involve 
the dete:mination of a qaestion of bare title unac- 
companied with possession. But where the plaintiff 
does not admit that he isout of possession of the land 
in Bult, 1tis open to him to establish in a suit under 
s. 108, thal the poassasion of the other party is really 
the possession of the plaintiff. BEORBTARY oF STATA y. 
Distrior BoARD, RaNGPUR Cal, 454 

s. 145. Sze Bengal Tenancy Act, 1885, 

s. 187 


416 
——— 8.187— Right conferred by 8. 187, whether 
restricted 

The: right conferred by s. 187 is not an unrestricted 
tight, and ıt would always be open to the Court to 
direct the plaintiff's appearance in person. SARAT 
OHANDRA Roy pv ARJUN MANDAL Cal. 416 

88.187, 145—Gomansta, tf can conduct 
xzemindari cases. 

If a gomasta who is an authorized agent appears 
the suit cannot be dismissed for default. Bat a 
recognized agent has no right of audience. There 
is nothing in the Ben. Ten. let which laya down that 
agents have a right of audience or a right to plead, 
The word “appearance” in s. 187, Ben. Ten. Act is far 
too restricted for such a meaning to be attribued to 
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jt. All that e 145 doesie to give slightly wider 
powers to naibs aud gomastas than are given tore- 
cognized agents under the Oivil P. O. But they can- 
not plead and conduct cases Sarat OUHANDRA Ror 
v. ABJUN MANDAL Oal. 416 
Bengal Village Chaukidarl Act (VI of 1870), 
ss. 54, 55—Firing date from which sale is to 
take effect—FExtry in sale certificate that such date 
isthe day on which requisition under s. 51 was 
received by Collector—Onus of proving this date 

—Onus not dtscharged—~Effect, f 

The date to be mentioned by the Collector in the 
gale notification, which he is bound to publish under 
s. 55, Ben, Village Chaukidari Act must be taken 
to correspond with the latest day of payment to 
which reference is made in a, 3af Revenue 
Bales Land Act Xlof 185°. The date with offeoct from 
which the purchnee takes effect must be the day 
after that fixed for the last day of payment. This 
date cannot possibly be the date upon which the 

uisition for sale is sent to the Collector by the 
collecting member of the panchayat under s. 54, 
Village Chaukidari Act. Consequently, if there is 
any entry in the sale certificate that the sale will 
take effect from the date on which the requisition 
under s, 54 was sent to the Oollector, such an 
entry being clearly wrong, the onus clearly lies 
upon the pusobpser to show what this date on which 
the sale isto take effect is, Where he fails to discharge 
the onus, his title will accrue only from the date on 
which the sale is held. KANTI CHANDRA GaosaL 8, 
Suoairra SUNDARI Dagsi Cal. 560 
Bengal Waqf Act (XIII of 1934), $. 70~Applica- 

bility outside Bengal. | 

The special provisions of the Ben, Waqf Act, 
1934, cannot be read as meaning that a, 70 of that 
Act will have operation in proceedings outside the 
Provinceof Bengal, OomuissionsR oF Waqrs, BENGAL 
v NARABINGH OHANDRA Daw & Co Cal 438 
Bihar and Orissa Co-operative Socleties Act 

MI 0119854, 8 24-A. Sze Execution 606 
Bihar and Orissa Municipal Act (VII of 1922), 

88,259 (1) 13), 264, 354—Resolutions by Muniei- 

pality under power conferred by 3.259 (1) and (3) 

requiring licences and fixing its fee, for working 

surkhi mill—-Whether rulesor bye-laws—Iy require 

confirmation under s3. 354, 

Resolutions passed by a Municipality under 

wers conferred by s. 259 (1) and (3), Bihar and 
-Drisas Municipal Act fixing local limits and requiring 
licences to be taken out in respect of working a 
surkhi mill are not matters of the same nature 
ag the matters to be provided for by bye-laws 
under s. 284, and can neither be, regarded as bye-laws 
nor sa rules, but are of the nature of an order applying 
a section of the Act Hence these orders did not 
require under s. 354 of the Municipal Act to be con- 
firmed by the Local Govt. as a condition precedent 
to their taking effect Tus MUZAFFARPUR Moniot- 
PALITY v. TARA PRASAD Pat. 630 
Blhar and Orlssa Village Administration Act 

(IM of 1922), 88. 68, 53 (2)—Oomplaint filed 
. before Magistrate transferred by him to Union 

Board—Accused wishing to get it. transferred to 

proper Court—Precedure. 

Hection 68, Bihar and Orissa Village Administra- 
tion Act, does; not empower the Union Board to 
re-transfer a case to the Court of a Magistrate 
but it. only empowers itto direct the complainant 
to flea complaint before the proper Court, Where 
the complaint’ had already been filed before the 
Magistrate and tiansferred by him to the Union 


Board under s. 53 (2), the procedure to be follow- 
ed by the accused ifhe wishes to get it tranefer- 
red to the proper Court, is to move the - District 
Magistrate or the Sub-Divisional Magistrate under 
s. 53 (8) (b) of tha Act Ram Onanpra BINGU v. 
BALDEO SINGH Pat 748 
Bihar Money-lenders Act (Ill of 1938), s. 11. 
Smu Bihar Money-lenders Act, 1938, s. 18 1 
s. 11. Sre Bihar Money-lenders (Regula- 
tion of Transactions) Act, 1939, 8 7 z 294 
~ 8. 16. 82a Bihar Money-lendera (Regula- 
tion of Transactions) Act, 1939, s. 13 129 
—— 88.16, 11— Appeal relating to ‘claim under 
8. 16 is maintainable and order of High Court relat- 
ing to s. 11 can also be dealt with in such appeal, 
An appeal to the Federal Oourt is maintainable 
so fer as it relates to the appellants’ claim 
under s. 16 of the Bihar Money-lenders Act of 
1938 (now s. 18 of the Act of 1939) and the order 
of the High Court so far as it relates to’ s. 11 of 
the Act of 1938 ‘now 8. 7 of the Act of 1939) can 
also be dealt with in such an appeal, as in esti- 
mating the value of the attached properties, the 
amount due on the mortgage hasto be ascertained, 
RAMNANDAN Prasan Nararn Since v. Gosawawt 
Mapsawanand RAWJI F, 0.1 
Bihar Money-lenders (Regulation of Transac- 
tlons) Act (VII of 1939) — Relief under—No 
formal application by judgment-debtor ts necessary 
before obtaining relief under new Act. 3 
No formal application by the judgment-debtor to 
the Court is necessary before he could obtain relief” 
under the provisions of the new Act. Bri Ras 
Kumari v. 8051 Karan Das F.C 804 
—— 8. 7—8 7 which re-enacts s. 11, Bihar 
Money-lenders Act (III of 1938), is valid. , 
Bection 11 of the Bihar Money-lenders Act (III of ` 
1938), has now been re-enacted as a. 7 of the Bihar 
Money-lenders .Regulation of Transactions) Act 
(VII of 1939); and, as this Act hee been passed in 
conformity with the procedure prescribed in s, 107. 
(2) of the Government of India Act, 1925, its vali- 
dity is not open to question. JAGDIBA JHA v. Aman. 
Kuan FC 294 
8.13—Application under 3,16, Bihar Money- 
lenders Act (III of 1038) rejected—During pen- 
dency of anpeal to High Court, Amending Act com- 
_ ing into force—S,13 of Amending Act applies, ' 
Where during the pendency of an appeal to the 
High Court against an order rejecting an applica- 
tion under s. 16, Bihar Money-lenders Act of 1938, 
the Amending Act of 1939 has come into force, 
s 13o0f the Amending Act applies to the appli- 
cation. The fact that after rejection of application 
ander s. 13 noatay was ordered and sale took place 
makes n> difference and dors not affect rights of 
parties in appeal, Brsyun SINGA v, PALAKDHARI 
SINGH Pat.129 
s 13—S, 18 which re-enacts s. 16 of Bihar 
Moxey-lenders Act (III of 1938), is valid. 
_ Tbe Biler Money-lenders (Kegulation cf Transad- 
tions) Act VII of 1989, re-enacting in s, 13, s‘lo of the 
Bihar Money-lenders Act, 1938, is perfectly valid. 
Ram Prarapsrey Hart Kievan Dass j F.C. 4 
ss. 13, 14—Act i retrospective—Federal 
Court has pouer in appeal to order matier to be 
_ disposed of under ss 13 and 14, j 
The Bihar Money-lenders Regulation of Transac- 
tions) Act, 1989, is retrospective and the Federal 
Court has power to make euch an order on ‘dn 
appeal as the Oourt below could have made if the 
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Bihar Money-lenders -(Regulation .of Transac- 
tions) Act—concld. 


case had been heard by them at the date of the 
appeal, 4. 6., to order the matter to be disposed of- 
under the provisions of as. 13and14 of the new 
Act of 1939, the sections which have replaced ss. 16 
and 17 of the earlier Act. Beis Ras KuMARI v. SUBUH 
KARAN Das © - F. 0. 804. 
88. 13, 14—Applicabtlity—Whether apply- 

where execution sale +s completed before passing 

0 et, ‘ ` 

ere is nothing either in the Bihar Money-lenders 
(Regulation of Transactions) Act, 1939, orin the 
Bihar Money-lenders Act, 1938, to express the inten- 
tion of the Legislature 
sale which was otherwise good. In order that 
ss. 13 and li of the Bihar Money-lenders (Regula- 
tion of Trangactions) Act, 1939, may be applicable, 
itis necessary that the execution shouldbe still 
pending On the sale of immovable property being 
confirmed, execution is complete. .Henoe where the 
execution sale has been ccmpleted before the pass- 
ing of the above Act, ss. 13 and 14 of that Act have - 
no application, Caunna Braum v, KIsnUNDEO NARAIN 
-MAHTHA ` Pat. 404 ' 
Bihar Restoration of Bakasht Lands and 

Reducton ol AET of Rent Act (IX of 

1938), s. 15— 8. 15, if repugnant to any existing” 

Indian Law—W hether applies to execution pro- 

ceedinga—Order of executing Court refusing to. 

execute decree for amount mentioned in it and 

proceeding to execute it after reducing amount’ 
Bunder s 15, whether falls under s 47, Ont Pro- 

cedure Code (Act V of 1908)— Revision, if lies. 

The Civil Procedure Code by itself does not apply 
tosnits for rent. Ic ia s 143, Bihar Tenaney Act, 
which, with-certain reservations, makes the Oivi 
Procedure Code applicable to rent suns -and the 
procedure and regulation of Rent Courts and Revenue 
Qourts are. exclusively within the purview of the 
Provincial Legislatures 





Provincial Legislature to amend s. 148, Bihar Tenancy -" 


: Aot, and provide new procedure for the trial of rent .. 
suits. If by implication they authorized the Oourt 
not to execute decreéa beyond a certain sum specified .; 
in a. 15, Bihar Restoration of Bakasht Lands and 
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to invalidate a completed ’~ 
. SINGH 


‘It was. quite open to the “within 


Code, .or for’ the purpose of s. 
“Schools Act, 


Blhar Tenancy Act—concld. 


tenants. S. 523 undoubtedly gives right of abatement 
to tenure-holders NRIPENDRA NATN  OHATTERJI v. 
JUGAL PRASAD MANDAL Pat. 144 
8. 155— Principle underlying s 114, Trans- 
fer of Property Act (IV of 1882), ts embodied tn 
a 155. 
The principle underlying 8. 114, T. P Act, 19 also 
embodied in s. 155 of the Bihar Ten Act which is 
virtually a counterpart of s. 114 of the T. P. Act; 
and, as the Act itself contains this provision which 
enables the tenent to contract himself out of the 
concession available to him under it, there can be no 
further room for the application of any equitable 
principle, Mukuan RINGA v Oganpeika PRASAD 
Pat. 278 
- 88 179,155—Landlord, whether can con- 
tract with lessee that right of ejectment under 
contract shall not be subject to qualifications im- 
sed by 3.155, , y 
here is nothing in s 179, Bihar Ten. Act, 
to prevent the landlord from entering into & con- 
tract. with the lessee to the effect that the right of 
ejectment which he shall have under the agreement 
shall not be subject to any such qualifications as 
are imposed by s. 155. Mukran Sinan v. CHANDRIKA 
Prasan SINGS Pat. 278 
———- 8, 180. Sza Bihar Tenancy Act, 1981,8 52 
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Bombay Borstal Schools Act (XVii of 19295, 

88. 6, 8—Previous convictions as evidence of 
criminal habtts—Proof, 

“Where the evidence of criminal habits or tenden- 
cies from which it is to appear to the Oourt that it 
should take action under s. 6, Bombay Borstal 
Schools Act is that of previous convictions, tha Oourt 
should require these previous convictions to be 
properly proved before it can say that there ia 
evidence from which it oan appear to the Oourt 
thatthe acoused ie `of criminal habits or tendenoies 
the meaning of cL (b) of 38. There ia no 
difference inthe standard of proof required for pre- 
vious convictions, for the purpose, oft s. 74, Penal 
8, Bombay Borstal 


Where the only evidence of previous conyictions 


Reduction of Arrears of Rent Act, they had full. is merely the. extracts fromthe records of Central 


pomer to do so. Section 15, Bihar Reatoration of 
- Bakasht Lands and Reduction of Arrears of Rent Act, : 
, is not therefore repugnant to any existing law relat- 
.-ing to the Ooncurrent List No. 3 of Sch. VII 
- Government of India Act. ` 
The directions given to Court in 6,15, apply to 
T proceeding for the execution of the decrees 


Revisional powers are not exercised by the High 
Ocurt in those cases in which a party entitled to 
appeal has not appealed. An order of the executing , 
Court refusing to execute the decree for the sum 

- which was mentioned in it aud proceeding to execute 
it only after reducing it according to the direction 
given ins. 15 of Act IX of 1938 relates toa question : 
of execution, satisfaction and discharge of decree and 
comes under s: 47, Oivil Procedure Code, and is ap- 
pealable and where no appeal has been preferred from 
such order revisional powers of the High Court cannot 
be invoked, Razave RAHMAN Vv, -UDIT BINGE 

.. Pat. 136 
Bihar Tenancy Act (VII of 1934), ss. 62, 180 

—-8. 52 is wider than s. 1t0—Under former section 

tenure-holders are entitied to abatement. z 

Section 52, Bihar - Tenan Act, is mush wider 

- -than s,- 160 inasmuch asit deals with every class of 


Bureau. of Finger Printa and no certificate from 
Jail Officer or warrant of commitment is produced 
to prove it, on such evidence, the Oourt cannot 
take account of the previous convictions and cannot. 
consequently, take action under s. 6. EMPEROR v. 
ABDULLAH Sind 268 
—_—— 98. 6,.11—Action under s, 6, when can be 
taken—Procedure to be followed before referring 
case to High Court. 

Before a.case is referred to the High Court under 
s. 6, a reference should be first made to the Ina- 
pector-General, and only when he is of the opinion 
that he cannot, by reason of the particular orcum- 
stances of the. case or, the provisions of s. 11, 
Borstal Schools Act, transfera young offender to the 
Borstal School by his own order or with the pre- 
vious sanction of Governwent, should any reference 
in such matters be made to the High Court, EMPEROR 
P. ABDULLA KARIM Sind 268 
Bombay GIvII Courts Act (XIV of 18639), 8. 23 (5) 

—Powers. of transfer under—Jurisdtction —Objec. 

tion to—Waiver—Owil Procedure Code (Act V of 

1£081, O XX,r. 148, 3. 115—Order reversing oreli- 
minary decreé.on ground of want of Jurisdiction, 

—Setiing aside of—Proper form of remedy. 

The powers of transfer oonferred by B. 23 (5) 


wii 
Bombay Civil Courts Act—conald. 


Bom. Civil Oourte Act, on the Oourt are controlled 
by the provisions of a, 24, Civil P. O, and are 
necessarily Limited to administrative orders allocat- 
ing business. Hence; the order of tranafer purport- 
ing to have been made under al. (5) of s. 23, Bom. 
Oivil Courts Act, after another Subordinate Judge 
bas taken cognizance of the suit, is incompetent. 

, Where jurisdiction over the subject-matter existe 
requiring only to be invoked in the right way, tho 
party, who has invoked or allowed the Oourt to 
exercise if in a wrong way, cannot afterwards turn 
round and challenge the legality of the proceed- 


in 

Where therefore, the defect in the jurisdiction of 
the Court arises due to the kiregula Ely in the com- 
mencement of the proceedings before the transferee 
Court and the parties lead ovidenos concurring in 
the Court’s assumption of jurisdiction under a 
wrong order of transfer, the concurrence of the 
“parties amounts to consent'and their conduct is tents- 
‘mount to a waiver of objection to jurisdiction. 
They’ cannct, therefore; subsequently object to juris- 

diction. . 
The more appropriate form of remedy to set aside 
-" an order reversing a preliminary decree on the 
, ground that it was passed without jurisdiction, is 
by a civil revision application. Azam IBRAM Mopan 
`g. Bar Hava BIBI Bom, 813 
Bombay ‘District Polloe -Aot . (IV of :1890), 
8.'39-A~Rules under—R. 17—Order of District 
Magistrate under — Interference by High Court 
-© under a. 435, Oriminal dure Coda (Act V of 


1898). g ahs 
When the District Magistrate passes orders under 
`r. 17 of the Rules for licensing and controlling 
"places of public entertainment framed’ under a, 39-A, 
Bombay jatrict Police Act, the District Magistrate 
` or Magistrate of the District: whichever he may be 
called, is not acting as an inferior Court within the 
“meaning of s. 435, Criminal P,O. He is acting’ as 
‘an execative officer: inthe exercise of powers con- 
ferred upon him under s. $B-A; Bombay District Police 
Act, High Court ‘cannot, therefore, -under.s.. 435, 
Oriminal P. O., interfere with this order. MANGHANMAL 
TQHANOoAND Y. "EMPEROR ' ' Sind 392 
' Bombay Hereditary Offices (Amendment) Act 
(V of 1886), s. 2—Watandar, -who is— Person 
' merely acquiring watan property without acquiring 
ofice, whether : watandar—9, 2, if- applies. : 
‘Watandar' means a person having: 
interést’' in a watan, i. e. the hereditary office and 
“the property attached thereto, und-inoludes‘so far 
ad watan property is concerned, 8 - person holding 
“~: watan propérty acquired inthe 
the definition. Hut, a person -who mere 
watan property without acquiring-the office sis not 
~a watandar, and to such a-person and his‘ family, 
the’ speciel law of inheritance- enacted by the 


Watan Aménding Act of 1886 nas no. application... 
MURTAO HARYA - 
 Bom,.874. 
“Bombay Land Revenue Code (Act V.of 1879), . 
1.8, 48. Bag Bombay Land Revenue Code, 187, - 


> TARABAI BaRINIWAS | NAIK GUTTAL v. 
' ANANTAOHARYA ; ~- < 


-aeS 1 495 
———+88.65, 48, 213, 214—C0ode" tor be. strictiy 
' construed — Determination of purpose to- which 

butiding is put by Jarmer~—Its cnaracter and 





Gmount spent, if matcrial—Proprietor of : land : 


building godownsand using them for storing grass 
- cut from his own land for selling -it subsequenily 
— If 'lidble to rion-agricultural assessment! when hts 
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~ provements. protected by s 45, 


a hereditary - 


menner set: out in: 
acquires - 


[1940 


‘Bombay Land Revenue .0ode—contd. 


purpose—Rules framed under ss. 213 and 214, r. 91 

—" Any holding... . ......assessed ", meaning of. 

The Bom, Lend Ltsvenue Oode not only imposes 
& pecuniary burden on the subject, but reatricts the 
use and enjoyment of his property. Buch a statute 


` must always tbe regarded as subject to the rule af 


strict construction. The proprietor is, therefore, en- 
titled: to ask the Court-to construe it in his favour. 
' The cheracter of the building or the amount of 
money spent upon its construction is immaterial in 
judging the purpose for whichit is put eventually 
by farmer. 

_ The use ofthe words “ farm-buildings, wells or 
tanks” ing. 65, Bom, Land Revenue Code does not 
exhaust but illustrates the kind of improvements 
intended by the Legislature to entitle the owner 
to the benefit of lesser assessment. The phrase 
“make any other improvemente thereon for “the 
better cultivation of the land” in s. 65 ought .not 
to receive a narrow construction limited to some 
object directly connected with agricultural ,.‘dpera- 
tions or the act of production merely, Any im- 


-provement which conduces to. profitable husbandry 


and facilitates the marketing of agricultural pro- 
duce, would be included within the class of im- 
That would -include 
the provision for store-houses made by an agiicul- 
turist for the protection of his agricultural produce 
until is leaves his farm. Thus, if grass as agri- 


: oultnral produce ia out, pressed, baled -and stored 


in a godown with the objeot of eventually selling 
it when the market improves and it is profitable 
to sell the produce, the construction of such a go- 
down whioh facilitates the object in question would 
be protected, The farmer produces his crops.‘in 
order to sell the same and thus to provide .the 
means to carry on further cultivation, that ‘is,. in 
other words, the business of framicg or cultivation, 
Thus the use of the land. beimg for ogricoltural 
purpose, its -proprietor is not liable to non-agricul- 
tural assessment merely because he previously in- 
tended to use it for non-agricultural purpose, as 
the mere intention to use the property for non- 
agricultural purpose without its actually being. s0 
used: will not enable the Govt. to alter the agricultu- 
ral assessment. R s 
The expression “any holding which has. been 
assessed ” implies “legally assessed.” When there- 
fore the basis tor altered assessment fails, the levy 
of altered assessment would be illegal [RATOHAND 
QULABOSAND Acosav. BEORRTARY oF State Bom 495 
-— — 88. 86, 87—Co-sharer not registered as 
managing inamdar, whether can bring mit directly 
agatnat khatedar —H is remedy. ka 
The object of the entry of the names of co-sha rere 
in the village khatavani is to enable the village 
officers to distribute the land revenus among them, 
Ite only the registered managing thamdar who has 
the sole right to manage the village, t. ¢.,.to recover 
revenue, etc, Ifany of the village kkatedırs fail to» 
pay the land revenue into the hands of the village 
officera, then it ia for the managing inamdars to seek. 
assistance from the mamilatdara under sa. 86 and 87, 
Bom. Land Revenue Oode, or to files suit against 
them .in a Qivil Court. But other co-sharere , whe 
are not recognized as Managing inamdars cannot 
file a suit or seek ussistance against the khatedarn 
directly. Their remedy is to sus the managing 
inamdars for an account and to recover their share ir 
the land revenue which may have been recovered 
which may have been negligently, omitted to be 


original intention was to use it for non-agricultural =: recovered by the managing tnamdars, Narsa 
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Bombay Land Revenue Code —conold. . 


BONAJHH JAHAGIRDAR p. TRIMBAK SERIDHAR Jauagine 
DAR Bom. 608 
88 213, 214. Bra Bombay Land Revenue 
Code, 1879, a. 65 495 
Bombay Munlolpal Boroughs Aot (XVIII of 
1925), 88. 104, 105, 203—S, 105, if prescribes 
limttation—Powere of Municipality acting under 
8s. 104 and 105, whether governed by Limitation 
Act (IX of 1908)~Remedy of Municipality by suit 
under s. 203 time-ba —If can exerciss power 
under s. 105 
Once a bill is’ presented with “the least practic- 
able delay” as required by s. 104, sub-a. (l) of 
the Bombay Municipal Boroughs Act, the right to 
igsue a notice of demand and then to recover the 
amount by a distress warrant under s. 105 acoruea 
to the Municipality, and that right is not lost by 
lapse of time. Section 105 does not prescribe 
Period of limitation, nor does it say, like a. 104, 
that the distress warrant should be issued with the 
least practicable delay. The periods of limitation 
‘prescribed for filing a suit under the Lim. Act 
govern the procedure in a Court of law, and the 
powers of the municipality acting under the provi- 
sions of a8, 104 and 105 are not governed by the 
Lim, Act The fact thatthe rem of the munici- 
Pality to recover the amount by filing a suit in a 
QOlvil Court under s. 203 is time-barred cannot 
revent it from exercising the special powers con- 
Tarung upon it by the Bombay Municipal Boroughs 
Act. - BURAT MUNIOIPaLITY o. SARPA 
KARUNNIBSA Bom. 366 
8.111. San Oivil Procedure Code, 1908, s. Na 
: 51 
Bombay Prevention of Adulteratlon Act W of 
1925), 8.'4—Applicability to sale of articles of 
food of which ghee ts nC ead ingredieni—Aliegad 
adulterated ghee taken from shop whers sweetmeats 
were offered for sale— Presumption. 4 





Bogova 





Section 4, Bom. Prev, of Adul, Act, does not apply 
eg 


only tothe sale of ghes simply as such but app 
alao to the sale ofarticlas of food of which it ia a 
necessary ingredient, The words of the section are 
wide enough to include articles of food which contain 
-@hee mixed with other substance, 

i The fact that this gnoe was taken froma shop 
where swəstmeats an pakoras were offered for sale, 
and indeed from a frying-pan in which other sweet- 
meats and pakoras were being made, makes it quite 
clear that the presumption apart, the admission of 
the accused himself apart, the sweetmeats and pakorag 
inhis shop had been manufactured for sale within 
the meaning of s. 4(1) (b) of the Act and that he waa 
manufacturing and offering for sale swestmeats and 
pakoras as containing pure ghee which contained the 
alleged impure ghee, NEBHANDAS HoLLABAM v. Bm- 
PEROR Sind 832 

8. 4—~—Burden to show. that article is 
adulterated. 


It is true that the burden of proof that the article 

of food is adulterated lies upon the prosecution, but 

-that burden may in effect be assisted or even com- 

- pletely discharged by theadmissions of the accused 

himself, NEBHANDAS HoLLARAM v, EMPHROR 

f Sind 832 

Bombay Prevention of Gambling Aot (IV of 

. 1887),8.4. Sze Oriminal Procedure Oode, 1898, 

_ 8 530 (q) dati 543 

88. 4, 5, 6—Hpidence of bogus punters— 
Value of, f JA 

The bogus punters are usually yery unsatiefac- 

, tory witnesses, It does not much matter ` whether 


185—G, I.—II 
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Bombay Prevention of Gambling Act—sonold, 


they are called accomplices or spies or Police 
agents. No doubt, it is very difficult to get better 
evidence and the Polices may have to make uge of 
such people, and if their evidence is corroborated 
and fits in reasonably well with the prosecution case, 
the Oourt may be justified in relying on it. Bat 
if the punter is ed as a witness and does not 
support the prosecution cage, it is obviously worse, 
than if he was not called at all, Baptist De Souza 
v. EMPBROR : Bom, 203 
88.4, 5,6—Finding of marked coins and 
slip ofpaper with figures, when suficient for 
conpiciton. 

The mere fact of the finding of the marked coins 
and the slip of paper with figurea on it in the 
room is sufficient to justify theconviction only if 
the evidence makes it perfectly clear that these 
articles were instruments of gaming. Baptist Da 
Souza v. HMPAROR Bom, 203 
88. 4, 5, 6 Statements of Police long after 

event—Value of. 

Tha Oourt cannot possibly be expected to rely 
on the mere statements of the Polico Officers long 
after the event without any indepandent corrobora- 
tion Barrier Ds Souza y. EMPEROR Bom 203 
—— 88, Fi 5, ga Warrant D mai of Sub- 

In tor—Arrest y constable, -Inspector 

bekti nearby =l f vitiates warrant. 

Where a warrant isin the name ofa Sub-Inspec- 
tor and he is present near the room used for 
gambling purposes bat the acoused is actually 
arrested by his constable who had already entered 
the room, the irregularity 13 not such as would 
vitiate the warrant or the proceedings in any way. 
Baprist Da Suuza y. EMPBROR : Bom, 203 
$8,13,4—Game of cardi called pettin-ata, 
tf comes within mischief of Act. 








| “Mere skill" means pure skill, skill and nothing 
- else. A game iu which there ıs a substantial ele- 


ment of chance ‘osnonot be described as a game of 
mere skill or pure skull, As the Bombay Prevention 
of Gambling Act now stands, and in particular in 
view of the provisions of s. 13 it is clear thatif a 
game is played for stakes, it amounts to gaming 
and comes within the muschiefof the Act, quite 
irrespective of the question whether chanceor skill 
predominates, provided of course that it is not a 
game of mere skill, that isto say, a game in whioh 
theré is no elament of chance at all. Of course, if 
the element of chance in a game is so small ag to 
bë negligible, it may be reasonable to ignore it. A 
game of cards called pettin-ate played for money 
stake i3 not’a game of mere skill, and come with- 
in the muschief of the Bombay Prevention of Gambl- 
ing Act, Ewpanog v, KALLAPPA GURAPPA Koragonsat 
5 Bom 315 
Bombay Revenue Jurisdiction Act (X of 1876), 
8. 4, Provl80—Drspute as to who is entstled to bg 
holder —S. 4, Proviso, if applies. i 
"The proviso tos 4, relates to casas whera there isa 
dispute as to the nature of a holding, that is to gay, 
as to whether it 1s exempt fromthe payment of land 
revenue or not, ` [t does not relate to disputes as to 
who 18 entitled to be the nulder, DATTATRAYA Visanc 
DABHOLKAR y. SADASALY SHIVRAM NISAL Bom. 839 
8 4 d)— Purchaser from mamdar claiming 
to be shown in village papers as person entitled to 
~ revenue—Sutt, tf barred by 8.4 (d) against Govera- 
mant—Proper order to be passed in such case, 
Where in a suit brought by a purchaser of a ahare 
of ä village from tnamdar, the plaintiff wants to ba 
shown in the village papers as the person entitled 
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Bombay Revefiue Jurisdiction Aot—Zoncld. ` 


to the revenue of the village,he really claims to be 
she superior holder’ as defined in the Bom Land 
Revenue Code, and the suitis barred by a. 4 (d) 
against Govt. and the Gort. cannot be ordered not to 
pay the revenue to the inamdar bat to pay it to the 
plaintiff direct. An injunction against Govt to ay 
he pi Lah direct, and not to pay the superior holder, 
would be contrary to the apirit, if not to the express 
terms, of the Land Revenue Code. The relation 
between Govt. and the superior holder is tot affected 
by the sale~ of the superior holder’s rights. The 
proper thing 10 do insuch a Gase is to order the 
smamdar to pay it to the plaintiff assconas he receives 
it'from the treasury. DATTATRAYA VISHNU DABHOLKAR 
v. Sapasury Survaim Nigar ` Boin, 839 
——— 8.4 (f)+Government having no’ interest in 

of alienated village —‘Applicability of 


revenue 
‘s, 4 i. S 
Oleuse (f) ofe. 4, Bom, Revenue Jurisdiction Act can 
have no application to the cage of an alienated village 
where Govt, has ceased to have any interest in the 
revenué at all. < ' k : 
‘*Although the Revenue Jurisdiction Act isto be 
construed‘ strictly, that does nòt mean that it should 
bê construed so technically aş to make itë provisions 
a dead letter, Darrargayk VISENU” Dinaorkar v. 
SADASHIV SEIVRAM NISAL 5 Bom. 839 
Bombay Weights and Measure Aot (XV of 
1932) ās amended In 1937. Sau Ponsel Oode, 
1860, 5. 366 * i ' 228 
-Burma Municipal Act (Ill of 1898), 8, 8—Rules 
, nder, r. 6 A—Governmerit coming io conclusion 
‘that so election took placeand ordering nei 
election —Uandidates declared ‘elected in original 
' “election, if can get déclaration ‘that ‘orders bf 
t were'ultra vires, é 
., Shortly after a Municipal Election a candidate 
«brought a petition against those who were thought to 
‘have been thé miccessfúl candidates: and to have been 
‘elected upon the Municipal Ooimmittee, alleging 
-many -~ acts of irregularities. Thé consequence of 
“this petition waa that the irregularities came to the 
‘ notice of the Govt.‘ whioh held that the roceedings 
` ofthe: election were a farce ànd a flasoo, DReghent- 
‘ly they procesded under r. 68 made under s 8, Burma 
‘Municipal’ Act for the’preparation and’ publication of 
the electoral roll for holding a proper election. “The 
Judge who decided tha petition held,’ reviewing all 
the matters, that the objections raised in the petition 
were valid, and he pointed out that all the oriticiams 
: made in regard to the electoral roll were correct, 
Upon that it was thought that the next four persons 
who were on the list in Having received votes during 
these proceedings ought to be elected. The person 
ao declared elected sued’ for a declaration that the 
orders of the Gort. and the electoral authority were 
‘wlira vires'and that they werd ‘duly elected members 
of the Municipal Committee : ay 
Held, that once an elaction had taken place the 
Govt. could not declare it to be void and hold a new 
: one, But the authorities must make a decision upon 
the facta ‘as represented to themand must make their 
decision-in good faith.’ When they were apprised of 
‘the existence of factsas the result of an inquiry, iù 
which evidencaas to those facts was relevant, they 
might bə assisted’by the examination of the tribunal's 
opinion and the record of the evidence before it. No 
` proper election having taken place, the candidates 
could not be declared elected and that the orders 
_ohthe Govt, Bnd tho Hlaotoral Authority were within 
j powers. QOVHRNMENT oF BURMA $. “ARUNACHALLAM | 
eee fa ‘ i ` Rang:526 


‘politment. U THIamITTA v. U EINDAWUNTAA 


Te-agitate the question of 


“Land Revenut Aot, the mutter complained o 
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Burmese Buddhist Law—Neclesiastical — Owner 
of, Poggalika conferring righta of appointing 
successor upon others—Such right not exarcised— 
Ownership of Poggaltka~Election by Sangha— 
Nature and-mode of —Hleetion of presiding monk— 
Nature of, 

The ownership of the Kyaung-daik, upon the | 
death of the original Poggaliza owner, vests in the 
Sangha at large, if the original Poggalke. owner 
has not himself appointed his successor, but con- 
ferred the right to appoint a successor on ‘a third 
party and that party fails to exercise that right. 
After the death of the owner the presiding mo 
is then to be elected by the Sangh. The latter 
may elect such monk in any manner they choose 
provided it is a real, valid and truaelectzcn. The 
members may nominate some of the senior membars 
of them representing the whole boly to elect the 
monk and the election would be valid and proper 
dleation by the Sangh as such, | 4 

“Although thera may be ceremonial contemplat- 
ed at the time when the presiding monk is instal- 
led in his office, the question of his election by the 
Sangha is not analogous to ceremonial but a 
plain ' question of fact and depends upon a don- 
sideration of the’ question whether the members of 
the Sangha were substantially in favour of his ap- 


Rang. 483 

C. P. Debt Conclilation Act (ii of 1933), 
Rules under—Rr. 18, 47, s» BIR, 18, if cures 

', tilegality occurring under.r.47—Due notice to 
minor creditor and guardian—Board and- debtor 
failing to appoint proper guardian ~Proceedings 
held nuli and void, 

Rule 18 made under O. P, Debt, Conciliation ‘Act 
does not cure. illegality occurring under 7. 47 but 
deals. with a notice sentin an irregular form, 

Where after due notice to minor creditor and his 
guardian the Board and the debtor failed to have 
a proper jan appointed, the proceedings are 
initially illegal and if thie has resulted in failure to 
submit a statement of debt due to minor, the minor 
is gravely prejudiced. In such a cage the minor is 
entitled to a declaration in Civil Court that tha 

roceedings are null and void. PITAMBAR RAMOHANDEA 
Barwa v. Sannn Caanp HABAKOHAND Buor Nag. 418 
- 88.16 {b), 15—Decree-holder alleging before 
Board that debt was bogus—Board holding it 

genutne—Quesiton if can be re-agitated in Civil 

Court, 

The intention of the Legislature ins. 16, O. P. 
Debt Oonoillation Act, was to preclude the Oivil 
Oourts from examining the 1easonsa, whether right 
or wrong, which induced the Debt Oonoiliation 
Board to issue a certificate ander 8. 15, It may be 
that if fraud was practised on the Board without 
the knowledge of the Board, the Oivil Oourta could 





-Bt 'the matters right; but where the deoree-holder 


did allege tothe Board that the other-debt was 
bogus, but in spite of that the Board accepted it 
as, a genuine one, the decree-holder ig not entitled to 
fraud in the Oivil 
Court. JANBA v. Manno : Nag. 888 
C. P. Land Revenue Act’ (XVIII ‘of 1881); ss. 33, 
152~Jurisdiction of Divil Court — Lambardar 
“co-sharer paying land revenue ‘on behalf: of ‘co- 
“sharers as zabti bhogra—Suit to recover ‘such 
amount from- co-sharers—Oivil Court, if cam 
` entertain. an 
For acaseto come ander ol. (i0) of s. 152 po 
an 
“whidh gives rise ‘to the sut must -actually’ be'cón 


- as sabti bho 
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nected with or arise out of an actual collection or 
some process forthe recovery of arreareof revenue. 

Where a lambardar oo-sharer pays the whole of the 
Tevenue and brings a suit against other oo-sharers 
to recover the amount paid by him on their behalf 
a, the cause of action does not arise 
out of the collection or anything connected with the 
collection but rather from a payment made to the 
defendants’ use and in view of s. $8 which pre- 
supposes that the Oivil Courts have jurisdiction to 
hear suits by lambardars for arrears of revenue 
payable through them by the proprietora whom they 
represent, such a shit does not fall within s. 158 (b) 
(10). Such a claim is one under s. 69, Contract Ast, 
aud the Civil Oourt has jurisdiction to entertain it. 
Harmar Dora v, UPENDRA PATI Pat. 602 
C. P. Land Revenue Aot (101 1917), 8. 157 (3)— 

Badar-lambardar paying land revenue due of mort. 

gagor's land, whether gets priority over mortgagee 

—Sale by him, effect of. 

When the land revenue in respect of mortgagor's 
land haa been paid by the sadar-lambardar, he 
gets priority over the mortgagee, standing in the 
shoes of the Govt. tothe extent of the land revenue 
paid by him He oan accordingly sell the land 
giving to the purohaser a like priority unless the 


mortgagee redeems this charge by payment. But 
the sale isnot free from incumbrance, ZALLIRAM 
v, MANGALSINGH Nag. 780 


C.P Municipalities Act (ll of 1922), 8. 84 (3)— 
me i Civtl Court for refund of taxes paid, when 
arre 
It is the duty of tha Municipal Committee to 
assess each house, to decide who is the owner or 
ocsupier liable to assessment, and to recover that 
assessment, ‘Whether that assessment has been cor- 
rectly calculated or not or whether it is being 
levied on the right person ia a matter for the 
Municipal Committee to decide, and it cannot be 
said that ita action is ultra vires if it decides it 
wrongly. An assessea hasa right of appeal under 
s 830f the O: P. ee ee Act, and under 
s. 84 (3) no objection shall be taken to any assess- 
ment or levy nor shall the liability of any person 
.to be assessed or taxed be questioned in any other 
manner or by any other authority than is provided 
in this Act. According to s. 85 (2),no refund of 
any tax shall be claimable by any person other- 
wise than in accordance with the provisions of 
the Act and the rules made thereunder. Unless 
the allegations in the plaint show that the action 
of the mittee was ultra vires, no civil sait will 
lie for a refund of the taxes paid. EBCRETARY, MUNI- 
OIPAL OomMirrer, NAGPUB v. RAMOHANDRA Nag. 893 
C. P Protectlon of Debtors Act (lV of 1937), 
88, 3, 4—'Molestation''—Creditor demandi: g pap- 
ment of debt—Debtor becoming angry and bidding 
him go to O1vil Court—Creditor losing temper beat- 
ing debtor with shoe and leaving the place—Credi- 
tor, if can be punished under s. 4. 
The terms of the defiaition of “ molestation” 
abe 8. 3,0. P. Protection of Debtors Act, indicate 
at the obstruction or using violence or intimida- 
tion to constitute molestation should be accompanied 
“by the intent to cause the debtor to abstain from 
doing what he has a right to do or to-compel him 
to do whet he has a right to abstain from doing. 
It ig evident that the partioular intent is a ques- 
tion of fact in every case. If the Oourt holds that 
the oreditor's intention in obstructing, or using 
violeace to, or intimidating, the debtor is to com- 
pel him to pay adébt which he has a right in 


X 


GENERAL INDEX xi 
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certain circumstances to abstain from doing, the 
creditor's act would amount to molestation. 

The creditor demanded payment of his debt, from 
his debtor. whereupon the latter beoame angry and 
bade him go to Civil Oourt The creditor lost his 
temper and beat the debtor with e shoe and left the 
place. The creditor was prosecuted for an offence 

unishable under e 4 ofthe C. P, Protection of 
Debtora Act, 1937, for molesting the debtor for tha 
recovery of a debt owed by him: 

Held, that the circumstances in whioh the credi- 
tor used violence did not warrant any assumption 
that the creditor's intention wasto compel him to 
pay the debt, But on the contrary its effeot would 
presumably be to confirm the debtor's resolve not 
to pay. Here the oreditor did not resort to violence 
as an instrument to compel the debtor to pay when 
he was not disposed to pay. It was only a mani- 
festation of the pitch of his passion that was 
aroused by the debtor’s remark that the oreditor 
should look to Oivil Oourt. Bat the oreditor was 
indeed liable to be punished for assault under the 
T. P. O, LAXMAN v0.. EMPRROR Nag. 348 
Galcutta High Court (Original Side) Rules, 

Chap. XXXVI, r 77—Sherif's right to poundage, 

nature of—Attachment by him under precept issued 

under Civil Procedure Code (Act V of 1808), 8 46— 

Claim under decree satisfied on compromise—Skerif, 

if entitled to poundage, 

The Sheriff has no Common Law right to reward 
for exsouting a writ, The Sheriff is not engaged 
by the litigant to realiza thedecres, There is no 

rivity betwesn the Sherif and the litigant. The 
atter applies to ths Court for the enforcement of 
its own decree and it is the Oourt that employa 
the Sheriff as one of its offloers to enforce its 
orders, If the Sheriff isto be remunerated for such 
services, it 1s a matter between the Oourt and the 
Sheriff with which the litigant has no direct con- 
cern, If the Court or the Legislature consider that 
the sheriff should receiva remuneration, it ig for 
those authorities to make provision by rule or 
statute for such remuneration, and in doing so thay 
may undoubtedly levy fees on the litigant. Sach 
rule or statute being a taxing rule or statute must 
be strictly construed so as to guard against any 
enlargement of its scope to the detriment of the sub- 
ject who, but for such rule or statute, would be 
under no liability to pay. : 

There are two sets of circumstances under which 
the Sheriff can get poundage (a) where the Sheriff 
levies a sun in execution, and (b) where the olaim 
in respect of which the Sheriff has taken steps to 
levy a sum in execution is satisfied, compromised 
or settled. The alternative portion of the rule is 
not independent of the firar portion; the Sheriff is 
not entitled to poundage under the second portion 
of the rule unless he has taken steps under the 
first portion of the rule with a view to levying a 
sum in execution, An order isani & precept ia 
not an order directing execution and the attac t 
under a pracept under s. 46, Oivil P. O., ignotan 
attachment in execution proceedings. The attach- 
ment under s, 48, Civil P. O., is merely a step 
taken to facilitate execution; it is not a step taken 
in tha proceedings in execution. So whare the 
Sheriff Faa attached certain property parsuant to s 
precept iasued under s. 46, and the c aim under the 
decree has been satisfied on compromise entered 
into after such attachment, the Sheriff is not en- 
titled to poundage. Rar Kissans1 »..Se1 Krasen 
Makan | Oat. 811 
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Calcutta Municipal Act (ill of 1923), ss. 139, 
_ 141—Jurisdiction of Small Cause Court to kear 

Objection as to liability to assessment. 

The word “valuation” in s. 139, Calcutta Munici- 
pal Act, may mean’: (1} the estimated value; (2) the 
actor process of valuing. There is nothing in this 
section to limit the meaning of the word “valuation” 
to the quantum of valuation only. It includes the 
whole process of valuing as well. Oonsequently, 
objections not merely as to quantum of assessment 
but as to Liability to assessment aleo, can be heard by 
Small Cause Court Judge. GovARNMANT oF BENGAL v, 
CORPORATION oF OaLouTTa Oal. 546 


Carriage of Goods by Sea Act (XXVI of 1925), 
8, 2—Lighter carrying goods from port not to 
another port but to ship which carries those goods 
to another. port—Lighter, if comes under s. 3. 
Where a lighter carries goods from the port but 

it does not carry those goods to any other port, 

the fact that the goods transported are placed if 
another ship, which- itself carries them to another 
port, would not bring such lighter within the pur- 
view of s. 2 of Act XXVI of 1925. Moreover, even 
if such lighter was a “ship ”.to which that Act 
applies, cl. (q) of r. 2 of Art, IV of the Schedule to 
that Act would make the owners of the lighter 
liable for the loss of goods which is due to the 
fault of the agent of the carriers. Oxoxxa DHAN- 
AMMA V. OORAMANDAHI, Oompany, LD. Mad. 16 


Certlorarl—Writ of—Order of Board established 
under Madras Hindu Religious Endowments Act, 
declaring distribution of honours at a temple, nature 
of—Writ of certiorari cannot be issued tn such a 
case. 4 
A questicn relating to the distribution of theertham 

or other temple honours cannot be made the subject- 

matter of a suit asit is not a question which affects a 

legal right. In settling questions relating to the 

allocation of honours in religious institutions over 

which it has superintendence, the Board actsin its 

administrative capacity. - 
Hence where the Board established under Madras 

Hindu Religious Endowments Act, determines the 

order ofthe distribution of such honours, it cannot 

be said that it has declared any one's legal bor 
deprived any one of any legal right which he had and 
such a decision is merely an order dealing with the 
internal management of the temple. A writ of 
certiorari cannot be issued in such a case. Spi 

BMBERUMANAR JEBRBU, HINDU RELIGIOUS ENDOWMENTS, 

-Boarp 4 Mad. 77 

Champertous transaction. Ssa Contract 590 


Charitable and Rellglous Trusts Act (XIV of 
1920), 88. 3,12—Application under a. 3—Proceed- 
ings, nature of—Res judicata — Decision, if operates 
as rea judicata to bar regular suit even incase of 
4 pre party to Penta 

he decision of the District Judge under the 

Charitable and Religious Trusts Act—a decision 

from which bys. 12 there is no appeal—is a deci- 

‘sion in a summary proceeding which is not a sait 

nor ofthe same character as a suit; it bas not 

-been made final by any provision in the Act ; and 

the doctrine of res judicata does not apply so as 

to bar a regular suit even in the case a- per- 
rer was a party to the proceedings under the 
The existence of a public trust is the foundation 

-of the proceedings authorised by s 3 of the Act: 

‘prima facie while the District Judge may have to 

come to a decision upon this point in order to 

satisfy himself on the question of his own jurisdic- 
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Charitable and Rellgious Trusts Act—concld. 
tion, he cannot by an erroneous decision thereon 
give himself jurisdiction. No matter how long or 
ow peaceably an individual may have been in 
possession and enjoyment of property, it is alwa 
possible for persons claiming to be acting for the 
public to lay claim to the property as having been 
impressed with a'trust of a charitable or religious 
nature. It would be both drastic and anomalous 
to provide that a person in possession, if not will- 
ing to bring a suit to establish his own title 
matively, must be content to abide without 
right of appeal by the decision of the District Judge 
in a proceeding of this character, Baaawan DIN v. 
Gin Haz SAROOP P. C. 305 
8, 6—8. 6, intention 0f—" If atrustee . 
ails to comply, " construction. 
he terms of 8, 6 of the Act are intended to 
define the consequences of an order made by, the 
District Judge directing the persons to furnish 
particulars of the property, etc., but the words “ if a 
trustee without reasonable excuse fails to comply ” 
in s. 6 cannot be read to exclude a contention in 
a regular suit that the plaintiff is not a trustee of 
to prevent a similar contention being raised by a 
defendant to a suit under s. 92 of the Civi P. O. 
Buaewan DIN v. Giz Aar Sanoop P. ©. 305 
Chota Nagpur Tenancy Act (VI of 1908), 5. 11. 

Bae Ohota Nagpur Tenancy Act, 19938, 5, 212 671 
s, 63 as amended by (Act II of 1938), 
—Offence under s, 63—Only committed when land- 

lord or his agent makes demanda from tenants in 

excess of rent—Manager, Court of Wards, making 
such demands—Offence is committed. 

An offence under s. 63, Ohota Nag. Ten. Act is 
only committed if the landlord or hia agent levies 
or makes certain demands over and above the 
rent legally due from the tenants. There is no 
offence if anybody other than the landlord or 
an agent of the landlord demands commodities 
from persons who are not his tenants. Where 
the Manager of the Oourt of Wards demands cer- 
tain commodities or animals or birds from the 
tenants of the estate which he ia not entitled to 
demand, he commita an offence under a, 63. 

Section 63 (1) (a) of the Ohota Nag. Ten. Act 
creates an offence but does not deal with the method 
in which investigation is to be made and the trial 
to be held; therefore by reason of s. 5 (2) of the 
Criminal P. O., it must be investigated into and 
tried according to the provisions of the Oode. 
M O. Anaao v, KANDAN Mandi Pat. 738 
s. 63—Offence tobe investigated and tried 

according to provisions of Oriminal Procedurë 

Code — Appointment of manager with previous 

sanction of Government—Sanction for his prosecu- 
~ tion under s. 197, Criminal Procedure Code (Act 

V of 1898), if necessary. 

There is nothing in s. 63 which deprives the 
ordinary Criminal Courts of jurisdiction to try all 
offences under that section, Section 258 does not 
deprive a Uriminal Court of its jurisdiction to try 
a criminal offence, ` 

Under s. 59-A, Court of Wards Act, a Manager 
of Oourt of Wards is a public servant and where 
according to the rules made by the Oourt of Wards 
under s, 70 of that Act such a person getting certain 
salary cannot be appointed without the previous 
sanction ofthe Govt., 16 follows that he cannot also be 
dismissed without the sanction of the Govt, When 
such a manager therefore commits an offence under 
a. 63, Ghota Nag. Ten, Act while acting in his 
capacity as a manager of the estate, a sanction of 
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the Govt. unders, 197, Criminal P. O., is necessary 
for his prosecution, M. O. ANGELO y. KANDAN MANJal 
Pat, 738 

88. 63, 258 — Se. 63 and 258, whether 
deprive Criminal Courts of their jurisdiction to 

try offence—Court of Wards Act (IX of 1°79), s 70 

— Rules made under, r. 115 —If ultra vires. 

Rule 115 of the rules made by Court of Wards 
under s, 70 of the Court of Wards Act, does not 
take away the power expressly given tothe Court 
by s. 20 toappoint and remove managers but it 
only requires the previous sanction of Govt. Sec- 
Hone 69 and 70 cf the Act empower the making of 
such a rule and it is not therefore ultra vires, M. O. 
ANGALO v, Kannan MANILI, Pat, 738 

8. 208. SzB Ohota Nagpur Tenancy Act, 

1008, s. 211 671 
88, 211, 208, 11—Transferee of tenant not 

tiing himself recorded in landlord's Shertsta— 

Suit for rent by landlord without impleading 

transferee—Tenure sold in execution of rent decree 

—Sale, whether under s. 208—If affects share of 

transferee in tenure. 

There is nothing ia s 211, Chota Nagpur Ten- 
ancy Act tosuggest that the non-registration will 
also defeat the claimant in the suit which he js 
authorised to bring under a, 211, cl. (2, (which cor- 
er Eng toO XXI, r.63, Civil P. ON There is also 
nothing in the section to show that the transferee's 
failure to get himself recorded in the landlord’s 
Sherista shall in every case and asa matter of law 
amount toa representation to the landlord that in 
any suit which may be brooght by him for recovery 
of rent he is to assume that the transferee is re- 
presented by the old tenants. 

A sale therefore held in execution of a rent decres 
obtained Py. superior landlord in a guit to which all 
the tenure-holdera were not made parties is not a 
galo under s. 208 and does not affect the share in 
the tenure, of persons not parties to such suit even 











if they have not got themselves recorded in 
landlord’s Sherista. MOHAMMAD Murraza v. OYRIL 
INDHENATH Day Pat. 671 


———- 8, 258. Amm Chota Tenancy Act, 1908, 
a. 63 738 
Civi! Procedure Code (Act V of 1908), 8. 2. Ben 
Civil Procedure Code, 1908, O. XXI,r.98 850 
8.9 — Suit to establish right to observe 

Ka Kattu and Diparathana, whether one of 
civil nature—Whether can be tried by Civil Court. 
It is well-established that the Oivil Courts have 
no jadikan to decide matters ofritual except in 
go far as a decision on such matters is a necessary 
incident to the decision of a civil right. It is 
aleo established that a general right of worship 
either in a particular temple or outside is a civil 
Tighe which can be claimed in the Oourts. Gene- 
rally speaking’ the rulé is that once the general 
right to worship ıs conceded or establiehed, the 
Qourts will not endeavour to lay down the ritual 
which isto be followed; nor will they prescribe 
the manner in which the worship is to be conduct- 
ed. It is also the rule that when there is no ob- 
ligation to perform an act of worship, there will be 
no civil right to claim honours or perquisites of 
nominal value which ordinarily accompany the 
voluntary act of worship. The position is differ- 
ent if the perquisites are attached to an office or 
an obligation ; but when there 18 mo obligation to 
render service to the deity, there is no legal right 
to claim any honorific return for the services 
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Kappu Kattu is an act of ritual, partly religious 
and partly appertaining to the caste, which is 
atthe most a mereincident in a series of ritual 
observances making up the communal festival. 
There is no obligation upon the members of the 
community to take part inthe featival or to have 
their young men decorated ina particular way by 
the priest who presides at the festival, Ta the 
same way Diparathana is a matter arising out of 
no legal obligation and ferming the basis of no 
legal claim. A suit therefore to establish right 
to observe Kappu Kattu and Diparathana is not 
ofa civilnature and Oivil Oourt hag no jurisdiction 
to entertain it. NARAYANA MUDALI v. PERIA KALATHI 
MUDALI Mad, 239 
88, 9, 92-—Religious endowment —Mahant 

having two capacities secular and rel‘gious—Both 

offices interdependent, and inseparably blended— 

Suit relating to religious ce, whether falls 

under explanation to s. I—Jurisdiction of Otvil 

Court to remove such mahant from doth offices— 

True test to be applied in considering such removal, 

Where the secular and the religious duties of 
the mahant in the temple are interdependent and 
inseparably blended, efficient discharge of the one 
depends on the control of the other. In other words, 
in all such religious endowments, where tradition 
and custom play a vital partin intermingling the 
two functions, their division is unthinkable, 
Where such an office is connected with an endow- 
ment which has valuable properties and is associat- 
ed with the control of extensive funds, even if the 
two capacities of the office can be separated, and 
the mahantship on its spiritual side regarded as 
purely an office or dignity, the office is of such a 
nature that a suit reluting to it must fall within 
the purview of the explanation to s. 9 of the Civil 
P. O., as being a suit of a civil nature lying within 
the competence of a Civil Court, notwithstandin 
that the functions of such office are associa 
with religious rites or ceremonies. 

The matter relating to the removal of the mahant 
of such an institution from both the capacities, 
secular as well as religious, is one for the consi- 
deration of the Civil Oourt, which must necessari- 
ly enjoy a wide discretion to decide what form of 
punitive or ameliorative order will suit the re- 
quirements of the case, But the jurisdiction of the 
Civil Courts to decide such questions can no longer 
be doubted. The tiue rule in such matters can be 
stated to be that if it be found by the Oourt that 
the functionary, in the exercise of his duties, has 
put himself in a position in which the Oourt 
thinks that the obligations of his office in connec- 
tion with the endowment can no longer be faith- 
fully discharged without danger to the endowment 
that is a sufficient ground for his removal, if need 
be, from both his offices. SATISH OHANDRA GIRI v. 
DHARANIDHAR SINGHA Roy P, C. 616 
—— 8. 10m ppt aha to proceedings for 

probate of will—Two rival applications 1 

probate—Date of institution, whether date when 

application was filed or date when caveat was 

entered— Succession Act (XXXIX of 1925), 

gs. 295, 273. 75 

Proceedings for obtaining probate of a will are 
not suits Fhe direction in s. 295, Succession Act, 
is only that the procedure of asuit shall be fol- 
lowed and not that proceedings, on becoming con- 
tentious, shall “become” regular suits instituted 
on the date of their becoming contentious. Bec- 
tion 10 of the Oivil P. O., is, therefore, not strictly 
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applicable to such proceedings. Even assuming 
however, that it is applicable in principle, it is clear 
that “as between rival applications for probate it 
ia by no stretch of reasoning possible to treat as 
the date of institution the date on which the 
caveator may choose to allow the proceedings to 
become contentious. The only date which can be 
Tegarded as the date of institution with a view 
to deciding which of two rival “suits” is “ pre- 
viously instituted " must be the date on which the 
petition was filed and not the date on which the 
Caveat was entered. Mra VioLHT Patseson v. Mrs. 
ADELAIDE ELIZABETH FORBES Oudh 377 
~ —— $8 10,115—Order under s. 10 refusing stay 

— Revision, if maintainable. 

No revision’ is maintainable against an order of 
a Judge under 8/10, Oivil P. O., refusing to stay 
proceedings and directing a suit to proceed: RAM- 
ollaND VIRMAL v. LILARAM ; Sind 765 
8.11, Expt V, 0. Il, r.2—Partition suit— 

Fatlure to csk for mesne profits from date of suit 

until delivery of possession— Another suit for 

recovery of mesne profita, tf barred. 

Order Il, r. 2, must be read with Expl V to 
s. 11, Oivil P. O, and the relief claimed under 
Expl. V to s 11 is a relief arising from the 
same cause of action; and the fact that under 
O. II, r. 4, mosne profits may be claimed in the suit 
for reqovery of immovable property emphasises the 
fact that the suit for recovery of immovable prop- 
erty and the suit for mesne profits may arise from 
two separate causes of action But the fact that a 
plaintiff may under O II, r 4, join in one suit two 
causes of action, does not meanthat he must neces- 
sarily do so,-or fall under the bar imposed by 
O. II, r. 2 and s. 11, Expl V. Plaintiff may, of 
course, anticipate in‘the suit for tition that 
certain property will fall to his share; he may 
anticipate that after the final decree, he will not be 
given delivery of possession and he may in his 
suit for partition ask for mcsre profits from the 
date of suit until delivery of possession. But if 
he does not do so, another suit for recovery of 
mesne profits is not barred. Trxampas HOTUMAL v 
KISHNOMAL JBABOMAL Sind 702 
————8, 20 (c)—Amount on pro-note to be: paid 

at Delhi—Defendant residing in U. P.—S8uit, if 

can be brought at Delhi contrary to « 7 of U P. 

Agriculturisis' Relief Act (XXVII of 1984)—Such 

PR tf illegal within a, 23, Contract Act (IX of 
` ). 

A pro-note had a clause that payment should be 
made in Delhi. The plaintiff sued for the amount 
due on the pro-note at Delhi The defendant resided 
in U. P. The Judge returned the plaint because 
s. 7, U. P. Agriculturists’ Relief Act (U. P. Aot 
XXVII of 1934), suid that every suit for recovering 
an . unsecured loan in which the defendant was an 
agriculturist should be instituted and tried in a 
Court within the local limits of whose jurisdiction 
the agriculturist defendant resided: 

Held, that according to .s. 107 (t) of the Govt. of 
India Act, ‘if any provision of a Provincial Law is 
Tep t to. any provision of a Federal Law which 
the Fede:al Legislature ie competent to enact, or 
to any provision of an existing Indian Law, then 
the. Federal Law or the existing Indian Law, shall 
prevail and the Provincial | aw shall, to the extent 
of the re ert void. In Delhi the Oourtgs are 








governed by. so 20 (c), Civil P, O., and the local la. 
-of the U. P, was vA tothe extent of the neon 
“NANCY. ee PO KA ah Kr 
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Held, also that the bringing of such a snit in 
Delhi contrary to the provisions of the U. P Act was 
not: illegal within the meaning of a. 23, Contract 
Act. Hans Ras Gupta v. RAM Laz BALDRO Parsvap 

4 i Lah. 711 
8.24. Ben Suits Valuation Act, 1887, a. aes 








8. 24—Distinction between lack.of inherent 
jurisdiction and lack of any other kind of 
jurisdiction, if can be made. ` 
Bo far ass 24, Civil P. C. is concerned, there is 

no reason to make a distinction between lack of 

inherent jurisdiction and lack of any other kind of 
jurisdiction in a Court tryinga suit, KANHAIYA Lan 

v. HAMID ALI Oudh 467 

8.35. Sena Oivil Procedure Oode, TOS a 90 








8. 42—Ordinary Oivil Court passing rent 
decree in rent suit under Bengal Tenancy Act (VIII 
of 188")—Decree transferred to Small Cause Court 
for execution— Latter Court, if can execute it. 
Where an ordinary Oivil Court, ina suit for rent 

under Bengal Ten Act, passes a decree.for rent and 

that decree is transferred for execution to the Court 
of Small Causes, the latter Oourt has jurisdiction to 
execute it, NANI GOPAL MUKHERJHA y. ERIsd UHANDBA 

Nanpy Oal. 300 

8 46. Ben Calcutta High Oourt (Original 





Side) Rules; Ohap XXXVI, r. 77 811 
8 . i 
Bes Bihar Restoration of Bakasht Landas and 


Reduction of Arrears of Rent Act, 1938, 8.15 135 
Sez Civil Procedure Code, 1908, s. 103 _ 486 
——8, 47—EHzecution of decree deciding rights 
of parties to intestate estate— Court appointing 
Commissioner to investigate what sums were dus to 
estate—W hether final order—Appeal, if lies. 
During the course of execution pr ings in 
respect of a decree passed on an award deciding 
rights of parties in the intestate estate of a deceas- 
ed, 8 Qommissioner was appointed to investigate 
the question as to what sums were due to the estate 
in order that the amount of that estate may be ag: 
certained, so that the parties may be able to enjoy 
their respective properties in accordance with the 
award made : , 
Held, that the order was in the -nature of an 
interlocutory order and was in no sense a final order 
and the appeal was not maintainable. PRABHAVATI 
Davi v Mus, LILA SINGH Pat. 852 
8. Ar R aeres keeping eka 
property undivided pending litigation about it a 
providing that, that property should be partitioned 
by metes and bounds after termination of that 
litigation—Proparty subsequently lostto family and 
money acquired in its stead—Sseparate awit for 
partition of that money basing right on decree, 
y barred by s. 47. g - 
here a partition decree has kept certain immov- 
able property undivided until the termination ofa 
pending litigation concerning such property and 
has further provided that after the -determination 
of the said litigation, the property should be 
divided by metes and bounds between the parties 
according to their shares but after the decree that 
property is lost to the family and some movable 
property in the form of money is acquired in ita 
stead, that movable property cannot be partitioned 
in execution of the decree which made no refer- 
ence to it, and a separate suit mentioning the cir, 
cumstances and basing right to the partition of 
the money on the decree is not barred by s 4); 








Vol. 185] 


Civil Procedure Code—contd. 


Oivil Procedure Oode, 

BALWALLI © VENKATRAO MANGBSaRAO Bom. 13 

8. 47, O. XXI, r.2 (1)}—Parties executing 
solenama, a decree—E fect of —Such solenama, 
if can be dealt with by executing Court under 
s.47—Pardanashin lady—Deed of adjustment after 
pasaing of decree—Held on facta, the transaction 
embodied therein was binding on lady. 

Where subsequent to the decres the parties enter 
into a solenama, it hasthe effect of extinguishin 
in part the plaintiff's claim under the origin 
decree and to that extent it is an “adjustment” of 
the deciee within the meaning of O, XXI, r. 2 d), 
Ovil P. O. Buteven otherwise and as such, it is 
a mattor to be dealt with by the executing Court 
under g. 47.. 

There was a dispute between a pardanashin lady 
and her adopted son. It was referred to arbitra- 
tors. Their award was made a decree of the 
Court. Subsequently in the executing Court 4 
solenama was filed, embodying the terme of settle- 
ment between solenama showed that 
the provisions thereof were the natural results of 
the circumstances and the relations between -the 
parties. There was nothing to indicate fraud It 
was in evidence that before the execution of 
the solenama there were direct negotiations between 
the lady herself and her son and that she caused 
the terms which were agreed betweenthem to be 
reduced to writing in the form of a note or draft 

: a that the solenama was prepared in accordance 
with it: 

Held, that the transaction embodied in the sole- 
nama was the free and intelligent act of the lady 
and was binding on her Pattu Kusaer BIBI v. 
NiemaL Koyar SINGH Cal. 691 


s. 48— Art. 188, Limitation Act (IX of 
1908), should not b. invoked in determining starting 
point for limitation under s. 48—Limitation under 
8.48 cannot-be ertended by umendment of decree. 
In construing s. 48, Oivil P. O., the Court ough 

to limit itself`to examination of the provisions of 
the Oode itself and not import the provisions of 
other enactments, more particularly Art. 182, Lim, 
. Act, which by itsown terms applies only to the 
period for execution of a decree or order not pro- 
vided for by 8,48, Oivil P.O. An amendmentofa 
decree does not therefore give anew date for start- 
ing a period of limitation if the application for 
execution is beyond the period of twelve years pre- 
scribed by s. 48. The period of twelve years under 
8, 48 is final and cannot be extended by any 
amendment of the decree, DULIN v, HARIYAR Giz 
Pat. 373 (b) 


Taxman MANJUNATSAYA 











8.60—Ezemptions from attachment are 
cumulative. 
Exemptions from attachment running 


sub-heads (a) to (p) of s. 60, Oivil P. O, are cumu- 
lative and any man is entitled to all the benefits if 
he is qualified todo so, MUNICIPAL UoRPORATION OF 
Rangoon y. Ram Bay AR Rang.460 


8, 60—Non-owner disposing of goods mot 
belonging to him—His action vis-a-vis trae owner, 
nature of. 

Per Baguley, J., (in order of reference) :—If 
the non owner does, dispose of goods which do not 
belong to him, his action tts-a-vis the true owner 
is in the nature of a tort and it is quite incre- 
dible that under a, 60, Uivil P. O, the law entitles 
a oreditor to attach’and sell his judgment-debtor’s 
_ right to commit a tort and -clearly. no‘right to 
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commit a tort can ba envisaged. Mauna Ayn MAUNG 

v. A. Boorr , Rang. 757 FB 

— 8. 60—Question whether judgment-debtor is 
agriculturist has to be decided with reference io 
date of attachment. 

The question whether the judgment-debtor js an 
agriculturist has to be decided with reference to 
the date of the attachment and whethor the proper- 
ty is attachable or not has to be decided with 
reference to the situation on that date. A man 
might ease to be an riculturist within the 
meaning of 8. 60, Civil P.O, Barely it cannot be 
argued if a man had so ceased to be an agrioultu- 
rist that his property could not be attached because 
at the time of the decree he might have fallen 
within the definition of agriculturigt. Similarly, a 
man might become an agriculturist and hia prop- 
erty might not be liable to attachment at the time 
when it is attached and itcannot be argued that 
because at the date of the decree he was not an 
agriculturist therefore the property waa liable to 
attachment. Where therefore the property ia at- 
tached yhe in iia, possession di ka y legal 
representative who is a non-agriculturiet, the pro 
therefore is liable to attacheaone and sale a we 
date. It-is beside the question to discover whe- 
ther the original debtor was or was not an agri- 
culturist within the meaning of 5.60 BALDEV SINGH 
v. Suze SineH | Lah 609 
83.60,'3'5, O. XXI, r, 46—Emoluments, if 
salary—Attachment of subscription to provident 

fund by garnishee order. 

The emoluments of the judgment-debtor known as 
his pay must be regarded as ‘salary’ forthe pur- 
poses of this section as defined by the explanation. 

Before the time of the payment o subscription by a 
judgment-debtor to a provident fund, the money 
does not belong to the judgmentedebtor and at the 
time of the payment it becomes a compulsory de- 
posit and is exempted from attachment under s. 60 








- (Æ). There -is no intervening period between which 


a subscription by the judgment-debtor to a provi- 
dent fund can-be attached by. a garnishee order to 
the Oorporation in which judgment-debtor is an 
employee, MUNICIPAL CORPORATION of RANGOON v. 
Ram Bamar Rang. 460 
“6. GO (1) (D)—Employes contracting himself 

out ef benefits of s. 60, by agreeing to pay decretal 

amount tn-instalments—Salary, tf can be aitached. 

Where a railway employee agrees to a compro- 
mise decree in favour of his creditor agreeing to 
pay the decretal amount by monthly instalments, he 
contracts himself out of any benefits of a, 60, Givil P. 
O., in the matter of the attachment of his salary. 








Jagan Nata v, ALLAH Dap Lah. 317 
8.64, Sz Hindu Law 662 
8. 64—E fect of a 64—Son's interest 





atiached in execution of decree against father— 
Father becoming insolvent—Ofictal Receiver selling 

perty tn pursuance of contract, tf sale entered 
tnto by father prior to attachment—Sale, if contrary 
to s. 64—Sale, if conveys son's interest, 

Allthats. 64 of the Uode provides is that any 
private transfer by the judgment-debtor of the pro- 
perty attached sh be void ag against all claims 
enforceable under the attachment, It will not be 
acourate to read s, 64 as putting an end to the power 
of sale, because as between the transferor and the 
transferee, the alienation will undoubte Jly be opera- 
tive, If the attaching creditor is paid off or for an 
reason the attachment ceases to subsist, the alienee’s 
title will .be unassailable, The only effect of a, 64 ia 


v the person 


- from taking an 


. must be read together. Section 64 


`- against 
< ment, 
:.. after its attachment 


xvi 
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that such transfer shall not prejudice the rights of 
the attaching creditor. As recognized in 8. 40, T. P. 
Act, the right of the judgment-debtor in the property 
ison the date of the attachment qualified by the 
obligation incurred by him under the earlier contract 
to all end the attaching creditor cannot claim to 
ignore that obligation and proceed to bring the pro- 
perty to sale as if it remained the absolute property 
of the judgment-debtor. Nor can it be said that the 
sale by the contracting parties executed in pursuance 
of a pre-existing contract to sell prejudices the 
attaching creditor, because the sale is merely the 
fulfilment of the obligation to which the judgment- 
debtor was already subject. The utmost that the 
attaching decree-holder will be entitled to, in such 
circumstances, is the payment of the balance of the 
purchase money, if anything, remained due on the date 
of the attachment. a 

Consequently where son's interest had been attach- 
ed in execution ofa decree against father and the 
father had been adjudicated insolvent and the Official 
Receiver under orders of the Insolvency Oourt sold 
joint family property in pursuance of a contract 
of a sale entered into by the father prior to attach- 
ment : 

Held, that the sale was not contrary to 8. 64. The 
sale was effective to convey not merely the interest of 
the father but also of the son who continued to remain 

oint with his father. : | 
i Held, further that when the Official Receiver exe- 
outed the sale deed it was not in the capacity ofthe 
representatives of the general body of creditors or 
even in the exercise of the power possessed by him 
or by the insolvent to satisfy the general body of 
_ereditors that he acted. He was merely carrying out 
an obligation which prior tothe insolvency had been 
incurred by the insolvents. There was no justifica- 
tion for holding that the order in the olaim proceed- 
instituted by the Official Receiver precluded 
claiming under the contract of sale that he 
was the owner of property. DIBAVYAM foe ae 

AN AMBALAM 3 

Nana 64, O. XXXVIII, r. fO. AA, r. eee 

Attachment befora judgment—Procedure— Praper 

procedure ‘not elan —Transfer, if invalidated 
. wunders 64. f 

Unless all the processes of attachment which are 

. required by law to effect 8 valid attachment have 
been revel, there is no such attachment of the 
property as would invelidate its transfer under 
s. 64, Oivil P. O. Under O. XXXVIII, r. 7, the 
attachment before judgment must be effected in the 
same manner. as the attachment in execution of a 
decree. Under O. XXI, r. 54,the attachment of 
immovable property is to be made by an order 
-prohibiting the defendant from ransiorring or 
ing the property in any way an persons 
TRR r Pa aAh from such transfer or 
charge. The order has to be proclaimed in the 
mancer described in sub-r. (2).of r.,54. A mere 
order of attachment ia not enough. Bat HAKIMBOU v. 
DayaBual RUGNATH Bom 655 





before attachment of ean before judgment — 

uent conveyance + 
EREA 64 aa O. XXXVIII, r. 10, Civil P. O, 
applies, to an 
efective attachment, and under O. XXXVIII, r. 10, 
attachment before judgment is not effective as 
rights subsisting at the date of the attach- 
Hence a conveyance of a property, executed 
efore judgment by a oreditor, 
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s. 64, O. XXXVIII, r. 10— Contract of sale _ 


evails over attachment. | 


_ notice :_ 
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in pursuance of a contract dated before the attach- 
ment, should prevail over the attachment, RABAPPA 
OHANBASAPPA OBEKKIv, HANMAPPA RaMAPPA MANAUR 
Bom 225 
8. 66-Object of—Section, if draws 
distinction between purchase by person in name of 
stranger and one by father in name of son—Person 
purchasing at Oourt auction in his own name though 
on behalf of somebody else—S. 66 (1), if deals wuh 
such case. | 

The object of s. 68, Oivil Procedure Code, is to 
put a stop to benami purchases at exscution sales, 

There is no difference between purchases by A 
in the name of B where A and B are strangers and 
where A and B are closely related as in the case 
of father and son. Section 66, Civil Procedure Oode, 
therefore, applies also to purchases by father in the 
name ofthe son. 

Section 66 (1), does not deal witha case where 
A has purchased at Court auction property in his 
own name though he purchased on behalf of some- 
body else. The section deals with a case where 
“ any person” has made the purchase “on behalf 
of the plaintiff.” B L. Ououpa v. B. K Rar 

Nag. 210 
8.73—Order under s 186, Companies Act 

(VII of 1913), if decree within meaning of 8. 78. 

An order under a, 186 of the Companies Act, cannot 
be regarded asa decrees within the meaning of e. 73, 
Oivil P.O. LyALLPUR Bang, Lro v, Ramzi DAS , 

Oudh 889 
s. 73, O. XXI, r. 52—Oustody Oourt holding 
money under O. XXI,r 52, becoming execution 

Court by reason of various applications for 

execution being filed in it—Order passed by such 

Court under s. 73—Oompetency. g 

Although the custody Court which holds money 
under O. XXT; r. 52, Civil P. C., cannot proceed 
under g.73 of the Oode, yet, where, long before the 
date on which: the order under s. 13 was passed by 
the custody Oourt, that Oourt had’ ceased to be £ 
custody -Gourt ander r. 52 and had become an exe 
cution'Court by reason of various applications for 
execution being filed in it, it ie perfectly compe 
tent to that Court to award rateable distribu: 











_ tion. LYALLPUR Baws, Lro. v. RAMJI Das Oudh 889 





—8s.73,115—Order under s 73, whether 
revisable under s. 115, -< 
An order passed by a Oourt under s. 78, Oivil P. O., 
though in nature administrative one, is yet 6 


` judicial order so as to be subject to revision unde) 


a. 115. : 
It is not and should not bs an invariable ral 
that revision should not be entertained wheneve: 


` there is another remedy open to the party, for then 


is no warrant for this either in a. 115 or in an} 
other provision of the Civil P. O. Hence an orde: 
under e. 73, Civil P. O., is revisable under s Ik 


“ even though the applicant has got a remedy by wa 


of suit under s. 73(2). LyALLPUR Bank, Lr. 9 
- Rausi Dag Oudh 88: 
— 8. 80—Nolice under s. 80 — Subsequen 





discovery that certain plot hadbeen omitted - 
Another notice adding that plot — Suit more tha: 
two months after first notice, whether prematur 
A notice under a. &0, Civil P. O., was served on th 
Secretary of State for India but when subsequent! 
it wag discovered that a certain plot was omitte 
from the notice, another notice adding that pk 
to the subject-matter of the suit was sent, It 
suit was brought more than two months after the fin 
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Held, that s 80 was complied withand the suit 
could not be said tobe premature so far as it related 
to. the other plots mentioned in the first notice. 
BEORNBTARY of STATE V. DISTRIOT BOARD, Ranarur 

Oal. 454 

s. 92. Ses Oivil Procedure Oode, 1008, 8. 8 
—— ~s, 92—Hindu dying disposing of his pro- 
perty will and trust deed in favour of 
charitable institutions— Wall providing for certain 

amountas maintenance for widow—Sut by w 

challenging validity of deeds and alternatively 

claiming suitable maintenance for her according 

to Hindu Law—I} governed by 3. 92. 

A Hindu died disposing of his property by will 





and a trust deed in favour of charitable institu- , 


tions. The will provided for a certain amount to 
be paid to the tastator’s widow for her main- 
tenance. The widow brought a suit challenging the 
validity of thedeeds and alternatively, 1f this could 
not bedone, claiming maintenance suitable for her 
requirements and status to which she was entitled 
under the Hindu Law: á 
„Held, that the widow was not seeking to enforce 
the trust. She was claiming what she considered 
Teasonable maintenance not on the basis of the 
trast but in spite of the trust, relying on principles 
of Hindu Law to which the trust, though valid 
in other respects, must conform. She was not 
asking the Court to administer the trust but admi- 
nister her husband's estate in accordance with 
these principles simply for the purpose of giving 
her proper maimtenance. Hance the suit was not 
a by s. 92, Uivil Procedure Code, and not 
ble to be dismissed because it had not been 
filed as a representative suit with the sanotion of 
the Oollestor. NARSIDASII BALMUKUNDDASJI v., Bal 
JAMNA ` Bom. 44 
——8. 92 —S. 92, scope of —Temple a trust within 
perview of s, 92—Knttre office’ of mahant ts 
tndivesible, and falls under s. Y2—~Surtt for only 
religious part of mahant's duties 18 masntasnadle, 
Where the mahant of a temple which is a trust 
for public purpusee of 8 cnaritable or religious 
nature within the purview of 8. ¥% of the Oivi P. 
O., has two capacities secular as well us religious, 
the entire office of mahant.held by the same mdi- 
vidual 18 indivisible and falls within the operation 
of s, 92. No words are to be found either in s. 92 
or elsewhere excluding the religious part of the 
mahkant’s duties from the operation of tnat section, 
The only limit to the Oourt’s jurisdiction to en- 
tertain suits under that section is to be found in 
the provisions of s. 9 of the Vivil P. O., bus, the 





spiritual portion of the office being intimately con-’ 


nected with the exercise of rights to property, & 
sult relating to it cannot be said to be outside the 





Puryiew of s, 9. Satish OHANDRA GIRI v, Daarant- 
Duid@ SINGoA Koy i $ : P C 616 
— 8. 100. Sew Agra Tenancy Act, 1926, 

ss. 3 (la), 249 ~ 808 


—— 8. 100, O. XLI, r. 33—Powers of second 
“Appellate ours — Suit dismissed under 3. 78, 
Bengal Land Kegtistratwn Act by Appeilate Court 
— Plaintedf geting registered durwny peadency of 
second appeai—Deeres, tf can be passed tn second 


heb 

, The provisions of O. XLI, r. 33, Civil P. O., are 
wide enough to enable the Court to take into con- 
sideration the entiy ın the land registration record 
made since the institution of the seconduppeaL In 
special clroumstances the Court of second appeal can 
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take notice offacts material to the decision of a case 
which have arisen subsequent to the decision of the 
suit. Section 100 must be read with O. XLI, r 33. 
Order XLI, r. 33, applies not only to appeals from 
original decrees but also to appeals from appellate 
decrees, 

Where, therefore, a suit for rent instituted by a 
mortgagee has been rightly dismiseed by the trial as 
well as the First Appellate Court unders. 78, Ben, 
Land Reg. Act, and during the pendency of the second 
appeal the mortgagee has been registered under” 
the Ben. Land Reg. Act, the Court of second appeal 
can paes a decree in his favour onthe basis of the 
registration Doman SAHU v. Ganau NAYEK 

Pat, 638 
———8. 102—Decree in suit to recover sums 
payable by khatedar toinamdar as superior holder 

—Second appeal, if ives. 

Sums payable by a khatedar to an inamdar as 
superior holder are “dues,” and a suit to recover such 
dues ia not cognizable by a Oourt of Small Oauges, 
and a decree passed in such suit is subject to a second 
appeal. NARHAR Sonaseg JAHAGIRDAR v, TRIMBAK 
SuRIDHAR JAHAGIRDAR Bom. 608 


88. 102, 47—Orders in execution under 8. 47 
—dectton 102,17 appites—Appeai burred agatnst 
gudgment-debtor, tf barred agatnat surety. É 
Section 104, Civil P. O., not only applies to 

appeals but to orders ın execution under B. 47. It 
an appeal against an oruer under s. 47,18 barred 
under a, 102 ayainst the judgment-debtor, it 18 also 
barred against his gurety, KuaNOdaND MAYARAM v, 
PrsstMaL LaksUMAL Sind 486 
- ~- 8. 104-- Private reference to arbitratwn— 
Subsequent appitcation to Court under Para. 17 (1), 
dch Li, Uwal Procedure Voae (Act V of 1908), for 
filing = agreement—Out of three arbitrators, two 
making one awurd and third making atjferent 
award—Court finding majortty uward bad and 
refusing 10 make tt aecree—Appeal, tf marntatnadble, 
Uervain persons alter making & private retereuce to 
arbitration, made an application to the Court under 
para. lı (L) of Buh, Ilut civil P. O., that the agreement 
to refer to arbitration should be uled in Uourt. Tne 
Oourt dismissed tue applicsiion, but on appeal under 
8. 104 1) (dj, aval P. Ue tue nigh Uourt directed the 
@ppiivation to pe ted There were three arbiiratuis, 
‘Two of them mayus One award and the third maue 
another award. The Judge found thats the awaiu of 
the majority was bad. He accordingly retused to 
make thoat award a decree of the tourt: 
Heid, that no appeal lay from the order of the 
Gout, MUL Kas p. [ULSI KAM Lan. 632 


8. 104 (C)—Appeal under—Vaitdety of 
award veself, tf can be cnalienged. A 
The scope of-an appeal under 5. 104 (c), Civil 
Pi O. 16 a- limited one, and the purty ap- 
pealing can attavk the order ot the Uourt only in 
go fur as 1t modihes the award and must Conine 
himself to points which have-a bearing on the modi- 
ncation made 1n the award. lt iu clearly opeu tu 
the paity autauking the order to show tnat none 
of the conditiuns mentioned in Pare, 12 of och L 
apphed and the award could not have been modi- 
hed; but 8. lug dues not entitle-a party to appeul 
Against the awaiu ltgelf; nor can he IN appoul 
tinder tlus provision atiuck the proceedings bororo 
the urbitravoi alter auecee has been passed cu 
the basis utbhe award, An award Canuvt, bhere- 
iore, be challenged mun appeal under s. du, ou 
the gound that the arbitrator’ was not justined 
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in allowing certain amendment in the plaint. 
TEJPAL MARWARI v, KEDARNATH HIMATSINGKA 
Pat. 273 
———— 8, 109 (c)—Applicability to interlocutory 
orders— Leave to appeal from interlocutory order, 
when granted. 

Olause (c) ofa 109, Civil P. O, applies even to 
interlocutory orders and in appropriate cases such 
orders can be made the subject of an appeal to 
His Majesty in Oouncil, The mere fact that the 
order superseding the arbitration passed by the 
Court below was an interlocutory order cannot 
therefore be a bar to the application for leave to 
appeal to His Majesty in Council But before the 
application can be granted, the High Oourt must 
be satisfied thatthe case is otherwise a fit one for 
appeal to His Majesty in Council. A case cannot 
be certified asa fit one for appeal on the mere 
ground that it raises a substantial question of law. 
One ofthe matters to be taken into consideration 
in this connection must invariably be whether the 
permission to appeal is or is not calculated to 


unduly delay the disposal of the substan- 
tive dispute between the parties on its 
merits. the interlocutory order, the vali- 
dity of which is sought to be tested by an 


appeal to His Majesty in Council, is one that is not 
calculated to prejudicially affect the right of either 
party to the litigation to have the substantive 
matters in dispute in the litigation decided by a 
competent Court ordinarily leave to appeal ought 
not to be granted. Govinp Das v. INDRAWATI 
' All, 854 
8.110—Amount granted by lower Court in 
land acquisttion case, increased by High Oourt— 

There is affirmation of dectsion—Questions relating 

to method of calculating value of bungalows for 

land acqutsttion are substantial questions of law. 

Where ına case under the Land Acquisition Act, 
the District Judge has granted certain amount and 
on appeal the High Court has increased that amount, it 
must be taken for the purposes of s 110,0ivil P O, 
that the decision ofthe lower Oourt has been affı med 
by the High Court and therefore it must be ‘shown 
tha i the appeal involves some substantial question 
of law. 

Where the grounds of appeal refer toquestions of 
law relating to method of arriving at the value of 
bungalows for the purposes of land acquisition 
they are substantial questions of law. BRI Narain 
KHANNA v, SEORETARY OF STATE All. 613 
8. 110—Applicant, if cun be allowed to 

enhance valuation of platnt for purposes of a 110. 

A person applying for leave to appeal to Hie 
Majesty in Council has no right to allege before the 
High Ooaort that the valuation for jurisdiction which 
he put on his plaint in the trial Court was too low 
and that he should be allowed to enhance the valua- 
tion for the purpose of s. 110, Oivil P, O. Rar Spr 








KRISHNA Maran JI v. Purshotam Das Ali. 690 
——— 8. : 
San Civil Procedure Code, 1908, s. 10 765 
Bas Oivil Procedure Oode, 1908, a. 151 791 


- Bza Civil Procedure Oode, 1908, O.XX,r.13 813 
8.115—Mere error of law, whether ground 

Jor revision. 

A mere error of lawon a question which the 
Court has juriediction to decide will not in itself be 
a ground for interference in revision, Ram OUDEH v, 
GovHRNMENT oF BURMA Rang. 574 
— 8, 115—Order of Sessions Judge passed in 
revision under s. 111, Bombay Municipal Boroughs 
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Act (XVIII of 1925)—Second revision, 

Interfererice, when justified. 

The fact that revision is allowed to one Oourt by 
a statute does not necessarily exclude a farther ap- 
plication in revision to the High Oourt. The High 
Oourt has jurisdiction under the Oivil  P, 
O, in a proper case to entertain an application 
in revision against an order in revision passed 
under s 111, Bom. Municipal Boroughs Act, - but 
such applications should be very sparingly enter- 
tained The mere fact that the Sessions Judge has 
gone wrong ın his law is not a ground which would 
justify the High Oourt in interfering in revision, in 
other than very special circumstances. LOxXMANYA 
Mints, Lrp., BARSI v. Municipal Borovan, Baral 

Bom, 519 
——— 8. 115— Revision on ground that evidence is 
being or will be rejected by lower Court, if 

maintainable. . 

High Court will not entertain an application for 
revision onthe ground that evidence 18 being or 
will be rejected by the trial Court. An interlocutory 
order may decide a case and may be subject to 
revision if it does irreparable damage toa party, 
but that canndt be said in the case of rejection of 
evidence. It is open to the party to question the 
decision in appeal which is the proper time at 
which the error, if any, should be remedied. Rau 
Oupa v. GovaRNMBN/ oF BURMA _ Rang. 574 
8,115—Revtsion, when permissible, 

Under s. 115, Oivil P. O., revision is permissible 
only where the order complained of is nct appeal- 
able, HARBALLAV PRASAD OHOWDHURY V. JAGABALLAY 
PRAGAD OxowpavuRy - Pat. 769 
————- 8, 115—S. 115, scops of—Whether provides 

rites right of second appeal. 

ection 115, Civil P.O, 18 intended to relate to 
8 question of jurisdiction. Section 115, is intended 
only to supplement the Oode ın relation to matters 
on which the Uode ıs silent. lt is not intended to 
provide the parties the right of a second appeal. 

KuANOHAND MAYARAM v. PEBSUMAL LAKHUMAL 
Sind 486 
8.115 (0)—Mistake as to onus—Revision 


tf lies— 





lies. 

The mistake as to onus gives rise to a revision 
petition. §11B LAL v. GoBINDI Lah, 613 
———-§, 144—Sale confirmed but subsequently set 

aside—Application by sudgment-debtor for mesne 

profits whether comes under s. lii. 

Section 144, Uivil Procedure Oode, contemplates 
restitution, where, and in sofar ea, a decree has 
been varied or 1eversed. An order of the execut- 
ing Oourt confirming the sale, which is subsequent- 
ly set aside does not amount to a deoree, and, 
therefore, an application for mesne profits payable 
in consequence of that order cannot be made 
under s. 114. Ganesa Darra p, MODEL Town Soomry 
Ltp. Lak.125' 
——8. 145—Liability accrued before dismissal 

of execution application — Surety, if can be 

proceeded against. 
A 145, Oivil P. 0O.. or 


‘There is nothing in s. i 

any other section to prevent the judgment- 
creditor proceeding against a surety in respect 
of a liability accrued before the execution ap- 
plication 18 dismissed, There 18 nothing in that 
section to suggest that the dismissalof the execution 
application has retrospective effect so as to excuse 
the surety from any hebility incurred before the 
dismissal,- PRoPLES BANK OF NORTHBRN INDIA, LTD. v. 
NANIKRAM On ABATSING Sind 573 
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8.151, Ban Civil Procedure Code, 1908, 
O. XLVII, r, 1 480 FB 

~—-——8.151—Applicability of s.151—Maiters to 
be considered, ' 

Section 151 should be applied with great caution 
and only when the ends of justice require its ap- 

lication. In order to decide whether the ends of 
Faatios require the applicition of this section to a 
particular case, the Gourt has to keep in view not 
only the interest of the applicant but also that of 
the other party who may be affected by the order 
sought to be made under this section, RAMEHBLAWAN 
BING vo, MONTAL SAHU Pat, ABO FB 
- ——8.151—Compromise decree proper on face of 

et ai can be set aside on application under 

s. 151, 

If adecres is sought to be set aside on the ground 
of fraud, misrepreeentation or mistake, then several 
complicated questions would arise and they have 
to be desided in a separate suit. Ifon the faceof 
the record the compromise decree is proper, then 
the Court which passed the decree cannot set it 
aside in an application under s. 151, Civil P. O. 
Kusgav RAMKRISHNA BHATT PHADKA v. BUBBA MANGA 
NAIK 3 Bom. 669 

8. 151—Remand—Necessary issues not tried 

—Oaes can be remitted for trial of these issues. 

Where the necessary issues in the oase have not 
been tried, the Appellate Court can under the pro- 
visions of s, 151, Oivil P. O., remit the suit to the 
trial Oourt for a re-trial upon those issues. DHyARMON 
v, Raw SINGH Lah. 828 
——— 8. 151, O XXXII, r. 5—Decree absolute 

passed in proceedings for dissolution of marriage 

— Defendant minor but not represented by guardian 
. Decree, if can be set aside under s, 151 on 

application of third party—Decree is nullity but 

declaration to that effect cannot be made on 

application by third party under s 15!—0. XXXII, 

r 5, applicabtlity of. 

Where the High Oourt in proceedings.for dissolu- 
tion of marriage has made not merely a deoree nisi 
but also a deoree absolute for dissolution of a marriage, 
a third party cannot move the High Court to set aside 
that decree absolute by applying the provisions of 
s. 151, Civil P, O., and the High Court by the ap- 
manja that section or any other section has no 

isdiction to set aside its own decree. 

It may be the case that material facts have not 
been brought to the notice of the High Court, and 
that throughout the prcceedings in Oourt right up 
to and including the decree absolute, the defendant 
wasa minor, and that will necessarily sffeot the 
decree if the appointment of a guardian ad litem 
of the defendant was essential in a cuit under the 
Divorce Act, but that is not by itself any 1eason for 
the Court to assune a jurisdiction under 8 1/1, 
Civil P. O., on an application by a stranger which it 
_does not possess, 

Order XXXII, r. 5, Oivil P. O., is not applicable 
_except while the proceedings in a suit are still pend- 








ing. 
Obiter.— Section 7, Divorce Act, merely relates to the 


principles and rules which are to guide the Oourt in . 


acting and giving relief in suits and proceedings 
under the Divorce Act. But under s. 45, the provisions 
of Oivil P.O, apply to proceedings under the Divorce 
Act and as the Code requiries that a guardian ad 
„litem should be appointed for a minor defendant, it 
would prima facie appear to follow that where no 
guardian ad litem had been appointed, the decree isa 
nullity, but the declaration that the deoree is a nullity 
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cannot be given upon an application by a third part 

under s 151, Civil P, O., Mrs. N. A. ALEXANDER v. M. 
8. JALIL Oudh 884 
— 88. 151,116—Jurisdiction of Court under 

s. 151—Interference by High Court under s. 115 

with order under s, 15), 

Section 151, Civil P. O , does not confer upon the 
Courts any powers with which they were not vest- 
ed before the passing of the Oivil P.O. There are 
certain well-recognized principles which guide the 
Courts in the exercise of their jurisdiction under 
8.151. The Oourts must proc according to the 

Tinciples of equity, justice and good conscience. 

nder s 115 the High Oourt has jurisdiction to 
interfere, where the lower Court has acted in the 
exercise of its jurisdiction illegally or with material 
irregularity. 

The parties entered into a contract which took the 
form of a mortgage-deed and a finance agreement 
both of which were executed on the same day at 
Bombay. The deed recited that “ no suitor proceed- 
ing arising out of and in relation to this indenture 
shall be instituted in any Court other than the 
High Court of Judicature at Bombay.” On default 
of the mortgagors to pay an instalment due under 
the mortgage, the mortgagees filed a suit at Bombay. 
Subsequently the mortgagors made an application 
under the U, P. ‘Encumbered Estates Act and 
obtained an injunction restraining the mortgagees 
trom proceeding with their suit in the Bombay 
High Oourt : 

Held, that judged even by the lowest standards 
of commercial morality, the conduct of the mort- 
gagors was utterly inexcusable. There was nothing 
whatever illegal in the contract and sucha provi- 
gion was quite usual end was in the circumstances 
eminently reasonable. In granting the injunction, the 
Court had notacted consonantly with the spirit of 
8. 151, Civil P. O. In restraining, the mortgagees 
from doing something which the mortgagors 
agreed that they should be permitted to do in a 
solemn contract, the Court had not acted in 
accordance with the rinciples of equity, Justice 
and good conscience. It was not in accordance with 
these principles to permit a party to repudiate his 
contractual obligations. In iling to take into 
consideration the legal rights of the mortgagees 
the Court acted with material irregularity. Govinp 
RAMv A, U. Joun _ All 791 
———-0O. |, r. 8—Suit against unregistered body 

through one of ita members only—Procedure under 

0. I, r. 8, not followed and decree passed agatnst 

that ‘body—Trial held void and illegal, 

Where a suit is brought on behalf of or against 
an association or an unregistered body, then no 
one member thereof oan alone sue or be sued. The 
suit must be brought by or against oll the mem- 
bers thereof. In order that a decree passed in a 
suit against an unregistered body should be bind- 
ing, the procedure laid down by O. I, r. 8 of the 
Civil . O, must be followed. Order I, 
r. 8401) and (4 lays down the conditions upon 
which & representative suit can be entertained and 
proceeded with and if the procedure laid down by 
that rule is not followed, then the result of the suit 
has no binding effect on those who are not on the 





record, 

The objection that the procedure under O. I, r. 8, 
Qivil P C, was not followed, in a suit brought 
against an association through one. of its members 
only, is not an objection as to, non-joinder or mis 
‘joinder of parties. The prejudice is obvious in such 
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a cass where all the members of an association have 
been made bound by the decree although they were 
never either parties to the suit or properly repre- 
sented by some one else. 

A suit was brought against All India National 
Congress which ia not a registered body, desorib- 
ing the defendant as All India Congress through 
one B, Searetary of the exhibition, and a decree was 
passed against the All India National Oongress 
without carrying into effect the procedure laid down 
by O. I, r. 8 of the Oivil P. O., to secure the repre- 

_ sentation of all the members thereof : 

Held, that the procedure under O. J, r. 8, not 
having been followed, the defect in such a case 
was not mere irregularity but wentto the root of 
the case and the trial was wholly void and illegal 
and the decree passed against the All India National 

. Congress could not be sustained; 

Held, also thatas B was not impleaded in his 
personal capacity and no relief against him per- 
sonally was claimed, it was not open to the Ohief 
Dourt to convert the decree passed by the Oourt 
below against the All India National Congress into 
a decree against B reonally, THAKUR PrasaD 
BAKBENA v. Frew BADIG Husarn-MESDI HUSAIN i 

Oudh 330 

O. Il, r. 2, Ssa Civil Procedure Code, 1908, 

s. 11, Expl. V 702 

— O.V, r. 20 (2)—"Effectual” in O, VY, r. 20 (2), 
meaning of. 

The word “ effectual” in O. V, r. 20, sub-r. (2) 
does not mean due service, The order for sub- 
stituted service is made eg parte, and obviously it 
should be opan to the defendant when he appears 
to ‘show that the method employed was not calcu- 
lated to effect the purpose which the Oourt had in 
view, namely, informing the defendant of the in- 
stitution of the suit, The rule that substituted 
service is to be taken as effectual as peraonal 
service only means that the Ovurt hearing the caso 
may proceed with the suit as if the summons had 
been personally served on the defendant. The 
basis of the order on which the Court orders sub- 

- stituted service to issue is either that the defend- 
ant is either deliberately keeping out of the way to 
avoid process or that it cannot be served in the 
ordin way, perhaps through no fault of his own, 

In the latter case, the defendant may always show 

that the proceedings could not have come to his 

knowledge. In the former case the order of the 

Court is only relevant to the question whether the 

defendant was in a position to have knowledge of 

the proceedings, for obviously if a defendant Beeps 
out of the way to avoid service of proceas on him 
either on account of the suit in question or of other 
suits that have been or may be filed against him, 
he cannot afterwards be heard.to argne that he 
had no knowledge of the proceedings as he hag 
deliberately put himself in a position where he can 
have no such knowledge. K. K. N. K, A. R. Onzrryan 

Fir v Aga M. SpEpeazen Rang. 663 
O. VI, r. 5— Rejected replication though can- 

not be treated as pleading, can be placed on record 

and wsed to contradict statements by petitioner 

under s. 145, Evidence Act (I of 1872). 

Though the replication which is rejected cannot 
be treated as a pleading, the Court can place the 
replication on the record with its order thereon. 
The replication can be used as a previous statement 
to contradict the statements made by the petitioner 
in Court unders. 145, Evi. Act, BEHARI Lat Sup 
y. EMPEROR - Lah; 588 
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— O, Vi, r. 17. Bes Civil Procedure. Oode, 

1°08, O. VTI, r. 11 44 

— O. VII, r.11—Rule, if precludes amendment 
of plaint which under O. VI, r.17, may ba made 
at any time 

No doubt O. VO, r 11, Oivil Procedure Oode, 
uses the words “shall reject” which are mandatory 
words But prima facie the Rule is mandatory only 
rebus sic stantibus, that is to say, when the Oourt 
Hasto deal simply with the position referred to in. 
the Rule, and would not preclude an amendment of 
the plaint which under O VI, r. 17, may be 
made at any stage of the proceedings. Order VII, r. 11, 
and O VI, r.17, ought to be read together. NarsIpsss1 
BaLMUKUNDDASII 0. BAI JAMNA Bom, 44 

O Vill, r. 6. Bes Civil Procedure Oode, 

1908, 8. 47 13 
O. VIII, r. 6—A suing B for share in certain 

amount realized by B—B claiming set-off in respect 

of certain amount awarded to him against A by 
previous decree — Set-off, tf can be allowed— 

Omission of B to pay court-fee, whether affects his 

claim to set-off. 

Where A sues B for a share in certain amount 
realized by B and B in his written statement 
claims set-off in respect of certain amount awarded 
to him against A by 8 previous decree, the set- 
off can be granted as both the claims are definite. 

cuniary demands It does not matter that B 
Pad already secured by a judgment against A the 
amount which he claimed by way of a set-off. 
The omission of B to pay court-fees on the amount 
claimed does not affect hisclaim to set-off. |.axman 
MANJU NATHAYA BALWALLI Yv, VENKATRAO MANGBSHBAO 

Bom. 13 
O. IM— Applicability to insolvency proceed- 
ings. 


Having regard to the provisions ofs. 5, Prov. Insol, 
Aot, the provisions of O IX, Oivil P. O., may per- 
haps be held to be applicable toinsolvenoy proceed- 
ings. RAMDEYAL BABULAL Firm v. LAKHU Sao 

Pat 857 
O.1X, rr. 7,13, 6—0ode, if in terms ide 

Jor application toset aside order declaring 
defendant ex parte—Courts in mofussil so declaring 
defendant—If can put restriction on him that he 
can only cross-examine te witnesses and not 
lead evidence himself—Whether can be debarred 
for filing written statement at that stags. 

Though it is the practice inthe mofusstlto pass 
an order declaring a defendant ex parte, the 
Oivil P. O., does not, in terms provide for an 
application to set aside that order. All that r. 7 
of O. IX provides is that where the ex parte hear- 
irg of a suit has been adjourned, the defendant 
may at any time before the disposal of the suit 
appear, and if he assigns good cause for his previous 
non-uppearance, he may be heard in answer to the 
suit as if he had appeared on the day fixed for 
his appearance, It is only when a decree has been 
passed that an application in terms to set aside 
that decree is contemplated in r. 18. : 

In the absence of any express statutory provision 
as that found in O., Vi, r.2, ofthe Original Bide 
Rules, Courts inthe mofwestt have no warrant to 
impose while declaring a on ex parte, a restric- 
tion on him to the effet that he is entitled only to 
cross-examine the witnesses on the other side and 
is not entitled to lead any evidence on his own 

side. Similarly there is no reason to deny him ar 
opportunity to file a written statement at the 
singe. The mere fact that on the new statemen 
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additional issues may have to be framed does not 
amount tore opening anything that has happened 
already. Where by reason of causes for whioh none 
of the parties is responsible, the case has not made 
much progress, there is no reason why rr. 6 and 7 
of O. IX should be applied as penal provisions 
depriving parties of the opportunity of putting 
forward their defence PERUMAL NAIOKEN o KonDAMA 





NATOKAN Mad 247 
O. IK, r. 13. Sza Limitation Act, 1908, 
Art. 164 663 





O. IX, r. 13—“ Prevented by any sufficient 
cause from appearing” in O. IX, r. 18, meaning of. 
The words “ prevented by any sufficient cause 

from appearing” in O. IX, r. 13, Civil P. O., 

clearly mean causes other than laok of knowledge 

of the proceedings. K.K N K A. R. Cuarryan FIRM 
v. AGa M, BSHEERAZEB Rang 663 
—-—— O.XIV,r 5—Court cannot make out case 

or plaintiff that was never put. 

t ig not open to a Court to frame an issue on 
a point’ thet does not arise out of the allegations 
made by the parties or their Counsel andthe con- 
tents of documents. The trial Court cannot make 
out a case for the plaintiff that was never put for- 

-ward, NANDLAL RAMPRATAP © DEORAO Nag. 881 

O. XIX, r, 1—Afidarits—When can be acted 





upon. 

Affidavits cannot properly be acted upon unless both 

arties agree to have them treated as evidence. Gooru 
NARAYANA v. VAIKUNTAM Oa tnna LAKBHMAYYA 





: Mad. 421 
0. XX, r. 13, s 115—Order reversing 
eliminary decree on ground of want of 


jurisdiction—Setting aside of—Proper form of 





remedy. Ban Bombay Oivil Courts Aot,- 1869, 
s. 33 (5) 813 

O.XXI, r. 2 (1). Bur Civil Procedure Code, 
1908,8 47 691 





O. XXI, r, 11—Petitions by husband and wife 
under Guardians and Wards Act—Consent order 
passed by which husband was to pay for mainte- 
nance.and schooling of children to wife or. school 
authorities as the case may be—Wife taking out 
summons Jor leave toexecute consent order as if tt 
were money decree — Order held valid but could 
not be executed as decree for payment of money. 
Husband and wife made cross-petitions under 
the Guardians and Wards Act, but arrived at an 
agreement with regard to the maintenance and 


custody of their minor children. A consent order. 


was passed, whereby the husband was to pay the 
expenses of the maintenance and schooling of the 
children and the wife or the school authorities, as the 
case may be, were to receive the money for the said 
Subsequently the wife took out a summons 
‘or leave to execute the consent order as ifit were & 
decree for the payment of money under O. XXI, r. 11, 
Civil Procedure Code: 

Held, that the order did not fall within the terms 
of the Guardians and Wards Act, which does not 
confer onthe Court any power to order a parent, or 
anybody else, to pay the echool bills of the minors, 
but as the parties consented to the Court passing an 
order, which was within its crdinary jurisdiction, 
and as they were Properly before the Court, the 
order was a valid order. The consent order, however 
could not be regaided es a decree for payment o: 
money to the decree-holder, the wife, for a part, and 
possibly the whole smount might be paid to third 
-parties, and could not, therefore, be executed as 
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such! Nariman’ HDUINI v. PIROJBAI NARIMAN | 
Bom. 56 

O, KAWI, rr. 11 to 14. Bra Limitation Act, 
1908, Art. 182 (5) 835 
O XXI, r. 15— One of several decree-holders 
as result of arrangement arrived at between them, 
applying for execution of decree—Omisston to state 
in application ‘expressly that he was only one 
out of sereral decree-holders Whether invalidates 
application—Application, if can be allowed to be 
amended so as to bring it into compliance with 

0. XXI, r.15. 

The omission in, an application by one of several 
decree-holders for execution to mention that there 
are other deciee-holders does not necessarily involi- 
date the application and when the attention of the 
Oourt is drawn to the defect, the Oourt can allow 
the application to be amended. 

Where, therefore, one of the several decree-holdera, 








‘as a result of an arrangement arrived at between 


them applies for the execution of the decree without 
expressly stating in the application that he is only 
one of the decree-holders, his application is not 
liable to be dismissed by reason of the defect and 
the Court can allow the decree-holder to amend the 
application in order to bring it into compliance 
with the requirements of O. XXI, r. 15. It is not 
open to the judgment-debtor to raise an objection 
to the arrangement arrived at between the deoree- 
holders. He can only request the Oourt under 
O. XXI, r 15, to see that his interests were not in 
any way jeopardized by payment to one out of many 
decree-holde1s, VEERAMMANI P. VEBRABASAVA OHIKKA 
ROTAL Mad 500 
O. XXI, rr. 22, 66—Notice under O XXI, 

r, 66—Judgment-debtor appearing and contesting 

execution proceedings—Fatlure to give notice under 

0. XXI, r 22, and omission to record reasons for 

failure—Proceedings, if vitiated, 

Where notice of the execution proceedings and sale 
thereunder is issued under O. I, r. 66, and the 
judgment-debtor appears and contests these proceed- 
ings, it is unnecessary to give the judgment-debtor 
notice of proceedings that he is already well aware 
of and failure to give notice under 0O. XXI, 
r, 2?, andthe omission to record reasons dispensing 
with this notice is no more than an irregularity 
which does not take away the jurisdiction of the 
Court, LADLI PARSHAD y. Or AMAN Lan Lah, 843 
O.XX!I, r. 35—Deliuery of possesston of 

land includes crops standing thereon. 

Where the deocree-holder is put in possession of 
land, such possession includes the standing crops, 
The judgment-debtor cannot re-enter in order to 
reap and dis of the crops which he had culti- 














vated upon theland. Maung KAN v., Mauna Po Tok 
Rang. 119 

-O. XXI,r.46. San Civil Procedure Code, 
1908, a. 60 460 
O XXI,r. 52. Sua Civil Procedure Oode, 

1908, 8. 73 889 
O. XXI, r. 54 — Prohibitory order on 





‘udgment-debtor—Personal service, sf essential, 

he Code does not require personal service of the 
prohibitory order on the judgment-debtor. The 
omission to require service of a notice on the judg- 
ment-debtor in person in r. 54, O. XXI, was inten- 
tional. No notice other than the publication of the 
order ia necessary. Eixceptin the cases covered by 
O. XXI, r. 22, and except where the Oourt issues 
of ‘grace of its own motion, n@ice to the judgment- 
debtor to show cause against attachment, the judg- 
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ment-debtor has .no notice, actual or constructive, 
of attachment before a prohibitory order is issued 
under O. XXI, r 54, as that is the first stage in 
execution by attachment of immovable property. 
-8.'T. R M GCupTIyAB FIRM v ANDAT?aL 


` Rang. 386 8 B 

———0O. XXI,r. 62—Mortgagee choosing to take 

advantage of summary procedure under r. 62, 
must suffer disadvantage also. 

. The mortgagee is not obliged to preferany claim 
at all under O., KAI, r. 62, but if, he chooses to take 
advantage ofa summary procedure, he must suffer the 
disadvantages ag well. AMBIOA PRosaD SANYAL v, 
-Mrsses, SooRaAJMULL NAGARMULL Fira Cal 523 
--—— —O, XXI,r 62—Order under r. 69, effect of. 

Tf a mortgagee without poss:ssion chooses to 
~prefer an objection under O. KAI, r. 58, on the 
atrength of his alleged mortgage, and an adverse 
order is passed against him in the objection pro- 
ceeding, such decision is conclusive againat him un- 
leas he brings a-declaratory suit within one year 
Buupzo Prasgan y. Ser Nati All. 660 
O. XXI, rr. 62, 63 — Order under r. 62, 

nature of—Mortgagee’s application under r. 62 to 
have attachment continued subject to mortgage, dis- 

missed—Order not set aside by suit under r. 63— 
- Order becomes final and mortgagee is estopped from 
, asserting righta denied by that order. . 

- OrdJer I, r. 62, Oivil P., 0., is an enabling pro- 
visionand when the Court is satisfied that the attach- 
ed property ia subject to a mortgage or charge in 
favour of some‘person not in possession, it can direct 
the continuance of the attachment subject to such 
mortgage or charge. The order contemplated by this 
Rule clearly indicates that this is a judicial deter- 
mination, though in a summary way of the question 
-as to whether there is a valid mortgage or char, 
existing upon the attached property and when the 
Court passes an order, directing the continuance of 
the attachment subject to such charge, what is put up 
-to sale is nothing more than the equity of redemption 
which the Judgment-debtor has got in the attached 
property. The decree-holder or the purchaser cannot, 
in such cases, dispute the mortgage unless he brings 
a. suit to set aside the summary order under 
O. AKI, r. 63. The same principle applies when 
-the Court does not pass an order directing the con- 
tinuance of attachment subject to a mortgage but the 
mortgagee’s application to have such a direction is 
dismissed or refused. Whether the attachment on the 
property is directed to continue either sabject to or 
free from the mortgage or charge, the order is one 
which comes within the purview of O, XXI,r 48, 
and if it is notset aside by a regular suit commenced 
-under O. XXI, r. 63, the summary order becomes 
conclusive and the purchaser or the mortgagee 
cannot. assert any right which that order denies. 
AMBIKA ProgaD BANYAL v, MESSRS. BOORAJMULL NAGAR- 
MULL, Figu Cal, 523 
O. XXI, rr, 62, 66— Part of mortgaged pro- 
riy put up forsale in execution of money decree, 
fy ‘third person—Mortgagee's objection dismissed 
wader r. 62—Order relates only to part put up for 
sa 

Where in execution ofa money decree obtained 
-against a mortgagor by a third person, a part of 
-the mortgaged property is put up for sale and the 
-mortgagee apples under O. XXI, r. 58, Civil P. O., 
but his objection is dismissed under r.63 and the 
«third .person purchaees the part of the mortgaged 
- property, the order. of the Court under r. 62 operates 
only in respect of that portion and the third person 
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cannot take advantage ofthis order in respert of 
other part of the mortgaged property purchased b 

him privately subsequent to the passing of auch 
orders. BHUDHO Prasan v, Sar Nata All. 660 


O. KAI, rr. 62, 66—Third person attaching 
mortgaged property in execution of money deeree 
—Application by mortgages that has morigage 
should be notified in sale proclamation- Court 
dismissing application holding that mortgage was 
discharged—Order, whether under r. 62. f 
A decree-holder who had obtained a money decree 
against a mortgagor attached the mortgaged prop- 
erty in execution. The mortgagee applied to the 
executing Court stating that the attached property 
was mortgaged to him and praying that atthe time 
of the auction sale notification of his mortgage 
should be made, Upon this application the mort- 
gagot alone led evidence andthe Court dismissed 
e application concluding thatthe mo 
been discharged : ' Manan -Mag 
Held, that the order passed by the execution Court 
amounted merely to refusal to notify the mortgage 
in the proclamation for sale, and was not an order 
under O. KAT, r. 62, Civil P. O. and the mortgagee 
was not in any way debarred from contending in the 
subsequent case that the mortgage had -not been 
paid up: BRUDEO Prasan v. SRI Nate All 660 
O. XXI, r. 63. Sm Limitation Act, 1908, 
Art. 182 (5) 70 
:O. XXI, r. 63~Onue of proof — Claimant 
must show that he has right which was denied by 


adverse order. 
proceedings under O, XXI,r. 58, 











Where in a claim 
an adverse order is passed against the claimant, the 
order is conclusive, unless it is displaced by a 
declaratory suit brought under O. XXI, r. 68, Tho 
onus is certainly upon theclaimant to show that he 
basa right which was denied by the order. Tne 
burden cannot be discharged merely by pointing to 
the innocent appearance of the instruments under 
whioh the plaintiff claims. He must prove that they 
areas good as they look and it is notfor the 
defendant to make opt that they are collusive, 
DHIRENDRA Natu Das v. INDRA OHANDRA KISRIWALA 

‘ Cal. 871 
—_— O. XXI, r. 63—Suit under r. 63—Whether 

a under r. 62 was investigated or not ts t¢mmate- 


In order to bring a case within the purview ot 
O KAI, r, 84, Civil P. O.,the question as to whether 
the claim was investigated or not is immaterial and 


-if anadveree order is made against the plaintiffiin 


the claim proceeding, he is bound to institute -a 
suit under O XXI, r. 63, failing which the order 
becomes conclusive and final. Amica Prosap BANYAL 
v. MESSRS. NOORAJMULL NAGARMULL FIRM Cal. 523 


- O. XXI, rr. 63, 62—Attachment of property 
in execution of simple money decree—Objection by 
third person that property was aubject to his 
mortgage — Objection allowed and property sold 
subject to encumbrance — Fact that property is 
subsequently released from attachment whether 
relteses decree-holder of his duty to bring suit 
within one year. 

The order in objection proceedings that proper- 
ty attached is subject to the mortgage of the ob- 
jector is conclusive as against the decree-holder un- 
less he brings a suit which would terminate in 
his favour, within the period of one year, The 
fact that the property was released frcm  attack- 
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lies on him if he wishes'to bring the property to 
sale unencumbered. MIssRILAL v. Banik Nag. 727 





O. XXI, rr. 63, 62 — Auction-purchaser 
knowing fictitious nature of mortgage but keeping 
silent to get property cheaper—Whether can chal- 
lenge validity of mortgage in suit by mortgagee. 
When upon attachment of property in execution 

of a simple money decree, a mortgagee objects to 

the attachment on the ground that the property 
was subject to his mortgage and the objection is 
supported -by the judgment-debtcr and the property 
is sold subject to the mortgage, and the auction- 
purchaser knowing that the mortgage was' fictitious 
keep silent in the hope of purchasing’ the’ prop- 
erty ‘cheaper, he cannot, in a suit brought by the 
mortgagee, challenge the validity of the mortgage. 

No equitable considerations can be brought into 

play in his favour. MISHRILAL v. BARIK Nag. 727 

——— 0. XXI, rr. 63, 62—Sale as result of order 
under r. 62, effect—Distinction between where pro- 
perty is sold subject to mortgage and where notice 
of alleged mortgage is given in sale proclamation. 
The phrase “subject to such mortgage” must 

mean that what is sold is the equity of redemp- 

tion and that a <listimction is made between an 
express order directing the property to be sold 
subject to a mortgage and oases where notice of 
an alleged ‘mortgage is given in the sale proclama- - 
tion la the former case a prospective purcheser 
is told exactly what he is buying; in the latter 
he takes a chance that the mortgage whichis al- 
leged to exist-may prove unenforceable either from 
inherent defects or possibly because it may have 
been satisfied by the time of the: sale, and the 
price which the property would fetch would vary 
considerably according whether the property is 
definitely stated to be sold subject toan ascertain- 
ed encumbrance or merely subject to the risk of 

encumbranhces-existing, MIBJIRILAL v. BARIK Nag. 727 

——— 0, XXI, r. 66. Sax Cıvıl Procedure Code, 
1908, O. XX1, r.62 660 

——— O, KK, r. 66 (as amended by Patna 
High Court)—Held, that there waa no irregularity’ 
tn entering valuation in sale proclamation, 

In the exesution the sale proclamation contained 
an entry of the value as given by the decree- holder 
and also mentioned the valuation arrived at in the 
High Court in earlier proceeding by an agreement 
between the decree-holder and the judgment-debtor, 
The sale took place on April 7, 1937 : ` 

Held, that ıt wasnot open to the judgment-debto 
to contend that the entries regarding valuation in 
ths sale proclamation constituted a substantial ir- 





regularity in the proceedings for sale. KAZIA 
BEGUM y. KISHUNDEO NARAIN MAbTHA Pat 404 
0. XXI, r. 93—0. XXI, r. 93, whether 


creates new right. 

Per koberts, C. J.—The Civil P. U., is adjective 
law as opposed to substantive law and O. XXI, 
r. 93 does not create a new right but merely gives 
a new and summary remedy ın respect of immov- 
able property to enforce that right. Order XXI, 
T. 83, only comes into operation if an ordar setting 
aside a sale has been passed under r. 93 and ıb 
does not provide the exclusive remedy of the auc- 
tion-purchaser, and these rules have no application 
where un auction-puichaser has been deprived of 
the property purchased by him after the sale hag 
been confirmed and by ieason of the intervention 
of the true owner upon the ground that the judg- 
ment-debtor had no saleable interest in the - proper- 
ty. Mauna Ars Mauna y, A, Boorr - Rang. 757 FB 
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—— O. XXI, r. 98; 8. 2—Plaintif’ obtaining 
decrees without fraud and collusion and bona fide, 
believing person sued against to be legal repre- 
sentative of his deceased debtor—Other legal re- 
preseniatives not parties to sutt, whether bound by 
' decree—Such representatives, if judgment-debtors 
within meaning of O. , r. Y8—Order passed’ 
in their favour refusing to deliver possession to 
decree-holder, whether appealable as decree. 

Where a plaintiff bona fide believing that the 
person who is ened, is the proper legal represen- 
tative of his debtor, obtains a decres against him 
without fraud or collusion, the other proper legal 
representatives of 'the deceased debtor would be 
bound by it even if they were not impleaded in 
the’ suit, when the person who has been sued as a 
legal representative is in possession of tha whole 
estate left by the deceased debtor. The case would 
be’ still stronger if the interest of the person who’ 
had been‘ sued turns to be identically the same as 
of those who were not impleaded for want of 
knowledge on the art of the plaintiff. When 
plaintiff in such a suit obtains a decree, the legal’ 
representatives who are not impleaded in suit must 
be regarded as judgment-debtors within meaning of 
O. XXI, r. 98, Oivil P. O, and anorder passed in 
their favour refusing to deliver possession to the 
decree-holder is uppealable as decree, V. V, VYtHI- 
LINGAM PILLAI v. SAHAN  - Mad. 850 
-O. XXI, r; 102—Tranasfers whether voluntary 

or otherwise, sf covered—Transfer of Property 

: Act (IV of 1882), s. 52. 

The general doctrine of lis pendens:under s. 52, 
T. P. Act, has been extended to involuntary aliena- 
tions and the same principle should apply in the 
case ‘of transfers which are covered .by r. 10) of 
O. XXI, Oivil P. O. : The -transfer of. property 'be- 
longing.to the judgment-debtor, whether such trans- 
fer be. voluntary or -involuntary,- nevertheless 
aperates as atransfer by the judgment-debtor and, 
the language ofr, 103 is sufficiently wide to cover 
both kinds of alienations by a judgment-debtor, 
Barin OrANDRA GORBAIN v. Ham OHANDRA Mokake- 
JÆ , ‘ g Cal. 424 
—- O XXI, r. 103—Sutt under 0. XXI, r. 103 

—Rijht to present possession established—Plain- 

trff's dispossession pending suit is not matersal— 

Order of removal of his obstruction must be set 

Ina suit under O. XXI, r. 103, Oivil P.O. the 
plaintiff must prove not ‘only that he was in 
posseasion when he obstructed the defendant in 
taking possession of the property in suit as its 
auction-purchaser, but must also “establish the 
Tight which he claims to the present possession of 
the property.” If he succeeds in doing so, his 
dispossession during the pendency of the suit doeg 
not matter. If his right 1s proved, then the order 
of the removal of the plaintiff's obstruction must be 
set aside andthe status quo, as at the date of that 
order, must be restored, that is to say, the plaintiff 
must be put back into possession, Bar HAKIMBU y. 
DaraBaal KUGNATH < Bom. 655 
———. O. XXII, r. 1 — Person obtaining decree 

for compensation for malicious prosecution dying 

-during execution proceeding—Hzecution, if abates 

—Whether can be continued by his heer. 

Tt is true that the right to get compensationfor 
malicious prosecution 13 personal to the person 
wronged, and to such a right, the maxim actto per- 
sondiis mortiur Cum persona (a personal rgbt of 
action dies withthe person) fully applies. If there. 
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fore such person dies before suing the wrong-doer, his 
heirs, executors or administrators cannot, after his 
death, maintain an action for the same relief against 
the wrong-doer. In such case clearly there iea 
“discharge ofthe tort’ by the death ofthe person 
wronged, and the wrong-doer is released from all 
liability for his tortious act. It is equally clear that 
if the injured person had brought a suit, in his 
lifetime, but had died before a deoree had been 
passed in his favour, the suit would have abated and 
his legal representatives could not have continued the 
suit after his death,for the “right to sue” in sach a 
case being personal to the deceased did not ‘survive’ 
The position, however, is different when the suit had 
been decided in the plaintiffs life-time and a decree 
passed in his favour granting him compensation, On 
the passing of the decree, there is no longer an 
actio personalis in existence; it has passed into a 
judgment and becomea matter of record (transit in 
rem judicatum). The original personal claim has 
merged in the decree of the Court, and as such, its 
sharacter has entirely changed. It has to all intents 
and , become 8 part of the “property” of the 
decree-bolder and, on his death, ‘it devolves, as a 
part of his, estate,-on hia heirs, executors or adminis- 
trators, and they can execute it in the same manner 
as be would have done, if alive. Barra Ram y. OBARAN 
Das... i : Lah. 877 
—_—— O. XXII, r. 3—Suit by joint Hindu brothers 
as - reversioners--One dying—Steps to bring his 
legal representative on record not necessary. . 
Where 8 suit has been instituted by joint Hindu 
brothers: as next reversioners and one of them dies 
the other brothers being -nearer reversioners than the 
pons of the deceased, are his legal representatives and 
being already on record, no steps are necessary to bring 
them on record. Ram Bawur Sines v. Monan SINGH 


. AU., 783 
- O. XXII, rr. 3 and 4, Bes Limitation Act, 
_ 1908, 8. 5 4 402 


—— 0. XXII, r. 4—Cause of'action for suit— 
` Joint act of defendants Ind joint relief claimed 
agdinat all defendants—Suit dismissed- One defen- 
` dant dying during pendency of appeal and his 
` legal representative not brought on record—Appeal 
dbates as whole, ` ` g 7 
` Ifthe absence of ‘the legal representatives of a 
deceased’ party from the record’ will result in the 
possibility of two inconsistent and contradictory 
decrees of will make it impossible effectually to 
execute a decree that may be passed in an appeal, the 
appeal must fail. š 





Where a joint relief is sought for by the plaintiff 


agéinst all the defendants, on whose joint act the 
cause of action {or the suit is based, and during the 
pendency of an appeal from the dismissal of the suit 
one of the defendants dies and lis legal representa- 
tive is not brought On record, the appeal abates as a 
whole and must be dismissed’ as there would be two 
inconsistent decrees if uhe appeal were allowed. Rant 
DHANDEI KUER v, FATMA ZULRA All, 649 


—— O. XXII, r. 11, O. XLHI, r. 1. (k)—Order, 
refusing to set aside abatement of appeal—Whe- 
ther appealable. 

An_appeal lies against an order refusing to set 
aside an abatement of an appeal. KAM RANBIJAYA 

Perasan SINGu v. MADHO TURBA Pat. 498 


O XXIII, r. 3. Sess Oivil Procedure Oode,_ 


1908, O. XXXIV, r.4 75 
O. XXIII, r. 3— Manager, Court of Wards 


| agreeing to pay decree-holder without seeing whe- 
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ther decree was barred by time—Decree barred by. 

time then—Agreement, if enforceable. -, i 

‘Where a Manager of Court of Warde does not app 
his mind tothe question whether the decree-holder’s 
claim was within time or not, an agreement entered 
into by him with the decree-holder to pay a certain 
amount in full satisfaction of the decree which had 
by that time become barred by time, is not a lawful 
agreement capable of enforcament by Court under 
the provisions of O. XXIII, r. 3of the Oode of Civil 
Procedure, and the Manager is not estopped in any 
manner from resiling from the settlement. ANAND 
BeHARBI Lan KHANDBLWAL © DEPUTY COMMISSIONER, 
Bawa BANKI Oudh 290 

— O. XXVI, rr. 9, 10—Commtssioner’s report 

—Prinotples to be adopted in dealing with. 

The principle to be adopted in dealing with the 
Commissioner’s repot is that there should be no 
interference with the result of a long and carefal 
local investigation except upon clear defined and 
sufficient grounds. It is not safefor a Orurt to act 
as an expert and to overrule the elaborate report of 
a Commissioner whose integrity and carefulness are 
unquestioned, whose careful and laborious execution 
of his task is proved by his report, and who has 
not blindly adopted the asseitions of either party. 
OHANDAN MULL INDRA KUMAR y. OHIMAN |.au GIRDHAR 
Das PARAKH P. C. 219 

— O. XXXII, r. 3—Appeal by third person on, 
behalf of manor, when there is properly constituted. 
rdian ad litem—Propriety. g 
xecution proceedings are ouly a continuation of 
the regular suit and the guardian ad litem appoint- 
ed in the civil suit continues to be the guardian 
adlitem in execution proceedings and forthe pur- 
pose of appeal 

Where there is a properly constituted guard‘an ad 
litem, no one elze can represent the minor in appeal, 
which, would be dismissed in his absence. Such, 
dismissal of appeal on the ground that the minor 
was not .properly represented cannot affect the 
minor's. interest as he is bound by it. BINGARAM 
v.8 P.R, SOMASUNDARAM , Rang. 883 
O. XXXII, r. 5, applicability of. Sze O:vil 
Procedure Code, 1908, 8. 151 884 
O. XXXII, r. 5 (2)—Méinor without guardian, 

applying for execution of rent decree —Court,, if 

can allow Recewer appointed in proceedings to 
execute decree on his behalf. si 

Sub-r. (2) tor 5 of O. XXXII, Civil Procedure 
Code, does not say that an order on any applica- 
tion made by a minor where no next friend or, 
guardian is appointed ‘shall’ be discharged ; it says 
‘may’ be discharged. The sub-rule cannot be con- 
atrued to deprive the Uourt of its discretion to 
allow proceedings, which are in the interests of 
the minor to go on, or to permit them to be 
frustrated by mere accident or technicality. 

So where an application for execation of rent 
decrees is made by the minor without a guardian 
being appointed, the Oourt may allow the keceiver 
appointed in the proceedings to recover rent on be- 
half of the minor, LALUMAL DioLumaL p. HARUMAL 
LALBINGH Sind 155 
——— O. XXXIII — Notice — Provisions of 0. 

XXXIII regarding matice to bs understood as 

incorporated in O. XLIV, r. 1, s0 far as applicable. 

Although there 16 no express provision in O.XLIV,, 
Oivil P. O., applicable to appeals for the issue of 
a notice yet the provisions, in so far as they are 
applicable, contained in O. II ought to be 
understood to be incorporated, inasmuch as. it ig 
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expressly laid down in O. XLIV, r. 1. Raw Kamasu 
KUNWARI ¢. Isowar SARAN All. 406 
~ O XXXIV—Agricultural land hypothecated 
- tn decree—Decres-holder authorised to recover 

decretal amount by sale—Attachment before sale, if 

necessary. . 

Wherein a decree which was based on an award 
Sgricultural land was hypothecate and the decree- 
holder was expressly authorized to get the amount 
due under the dearee realized by sale of the property, 

.the decree comes within the purview of O. XXXIV 
Oivil P. O. The decree being thus in substance a 
mortgage decree, it is not necessary to effect attache 
ment of the land before ordering its sale in execu- 
tion. LADLI PARSHAD y. OdAMAN LAL Lah. 843 
- O. XXXIV, r. 4, O. XXIII, r. 3—Preliminary 
decree under 0. XXXIV, r.4—Terms thereof are 
tmpsrative— Payment or adjustment out of Oourt 
without sanction cannot be recognised. 

The terms of a preliminary decree passed according 
to the provisions of O. XXXIV, r. 4, Olvil Procedure 
Code, as regards payment in Uourt, eto, are impera- 
tive, and payment or adjustment out of the Vourt 
without its sanction is inadmissible under O. XXIII, 
r. 3, Civil Procedare Oode, and will not be recognised. 
A preliminary decree in a suit for sale is a formal 
adjudication ofthe rights of the parties with refer- 
ence tothe mortgage and the decree directs that the 

laintif's claim shall be satısüed by a payment in 
-Oourt ina certain manner. Any adjustment out of 
Oourt would, therefore, be obviously contrary to the 
Lolly of the decree, Raza RAM 9, ALLAHABAD BANK, 
. Lak. 75 

— O. .XXXVIII, r. 10—Applicability, where 
property attached before judgment is cash—Attach- 
ment—Before judgment—Priortty. 

The priaciplə of O. XXXVIII, 
O., also applies to a case where property 

‘attached before judgment is cash. Where therefore a 
sum of money is attached before judgment by a 
person in his suit and another deores-holder 
attaches the same sum in execution of his decree, 
the person who has obtained attachment before judg- 
ment cannot claim priority after bis suit is dec. 
reed, Durga PRABAD v. SESTTA PRASAD Tawar 

Oudh 301 

O. XXXVIII, r. 10—Attachment—Before 

judgment—Provisional order coming for being 
made absolute-—Oourt directing defendant to furnish 
security, and on farlure, property would be attached 

—K fect of. 

Where at the time when the provisional order 
for attachment before judgment has oome before the 
Oourt for being made absolute, the Oourt directs the 
defendant to give security and says “failing which 
the property will be attached,” all that tne Uourt 

-Means is that the attachment on the property will 

be continued, that is to say, the Rule will be made 
absolute unless the security is furnished within 
time allowed in which case the attachmant will be 
discontinued. HasapPA OuANBASAPPA OZHBKEI v. 
HANMAPPA ILAMAPPA MANAURE |, Bom. 225 
——— 0O. XXXIX, r, 2—Temporary injunction in 

suit for declaration und injunction, when could be 

gtanted—Prima facie case and balance of 

convenience must be made ous. Sea Tort 57 
——~=—O. XLI, r. 4. Saag Abatement 685 

O. XLI, r. 19. ewe Ovul Procedure Oode, 
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-0. ALI, r. 33. Sam Oivil Procedure Oode 
1908, s. 100 638 
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maintain decree of lower Oourt—Whether can 
challenge finding, result of which would be to destroy 
part decree passed by lower Court in favour of 
a lant, without preferring appeal or filing cross- 


tion. 

Rule 43 of O XLI, Civil Procedure Code, gives to 
the Appellate Court power to passany decree and 
make any order which ought to have been passed or 
made, eto. Thisrule contemplates modification of the 
decree by the Appellate Oourt at the instance of the 
appellant. Ithasno scope where the respondents jn 

ect want to maintain the decree of the lower Court 
or where the decree under appeal is not modified in 
appeal. Where the respondent says that he wants 
to maintain the decree of the lower Oourt 
and does not want it to be disturbed, he cannot 
challenge a finding, the result of which would be to 
destroy the foundation on which the pait decree made 
by the lower Court in favour of the appellant rests, 
without preferring any appeal or filing a memorandum 


of cross-objection, Farok ABMHD MBAH », LALIT 
MOHAN UHOUDHURY , Cal, 94 
O. XLI, r. 33—Suts dismtssed—A i by 





one of defendants—No appeal by platniiff but 

only crosa-objection—Appellate Court, if can grant 

him reltef. 

Where an" action is dismissed and an appeal has 
been filed by one of the defendants, the Appellate 
Court has power under O. XLI, r. 33, Oivil Procedure 
Oode, to grant the plaintiff relief even if he has not 
preferred an appeal but has filed only cross- 
objection, Haniman Bier ø. MUHAMMAD TAJAMUL 
HUSSAIN D : Pat 250 
O. XLII, r. 1—Order amending final decree 

if in tseilf appealable—Whether ‘can’ be treated 

as amending preliminary decrees and appealed 
against. a > ` 

On an application under s. 151, Oivil Procedure 
Oode, the Subordinate Judge believing that he 
was in error when he passed the final decree 
purported to amend his own final decree by 
altering the same in order to correct what was 
believed to be a mistake, The District Judge on 
appeal treated the order of the Subordinate Judge 
amending the final decree as a decres and 
allowed the appeal: 

Held, that the order of the Subordinate Judge 
amending the final decree was not an appealable 
order in itself; but that he should be treated to have 
amended the prelimmary decree which amended 
decree could be appealed against. KHODROMAL 
JBRAMDAS V. MBNGHOMAL JRSSOMAL Sind 67 
- ~O. XLIII, r, 1 (K). San Oivil Procedure Vode, 
1908, O. XXU, rll ° ` - 498 
——— O. XLIII, r. 1 w), O. XLVII, r. 4 (a) 
` Appeal under O. XLILI, r. Liw), tf subject to 

0. XLVII, r.1, 

The right of appeal granted by O. ALIH, r. 1 (w), 
Oivil P. O., is subject to the grounds set out in 
O. XLVIL r.7. HARBALLAYV PRABAD OHOWDAUKY 4, 
JAGBALLAV PRASAD UHOWDHURY “Pat. 769 

O. XLIV, r. 1—A pplication for leave to 
appeal as paupsr—Notice sssued to respondent— 

Right of respondent to be heard on merits of 

‘appeal, ` ' 

The wording of the proviso to O. XLIV, r. 1, 
Civil P. O., diredts the Uourt to reject the applica- 
tion unless upon a perusal thareof and of the Judg- 
ment and decree, certain matters appear to the 
Court, - The word “ pe:usal” -imphes that this 
is not to be the subject of argument by Counsel 
and that ‘there is ‘no right of Counsel to 
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argue on the merita of the proposed appeal. The 
amendment ofthe Allahabad High Court directing 
notice to issue to tha respondent does not give him 
apy right to be heard on the point. All that he 
can argue is on the question of whether the propos- 
ed appellant is or is not `g pauper. “Raw Karasa 
KUNWARI v. ISHWAR BARAN 


All, 406 
———— 0. XLV, r. 7. San Federal Court Rules, 
O. 1X, r.1 353 FB 





O. XLV, r. 7—Privy Council Rules, r, 9— 
Time for lodging security, if can be extended 
under r. D beyond limit specified in O. ALY, =. 1. 
The discretion given to the Gourt by r. 4 of the 
Privy Council Rules is a general one, which does, 
if the justice of the case requires it, enable the 
Court to extend the time for lodging security to 
any extent; but in exercising that discretion, the 
Oourt must have regard’ to the fact that under 
O. XLY, r. 7, the extension of time for giving 

, Security is strictiy limited, and it would require a 
strong case to induce the Oourt.to hold that justice 
requires an extension of time beyond the limit 
‘ apecified in that Rule. Saankan DYAMANGONDA, Patu 
v, PUTTABAI GURUNATAGONDA K, PATIL Bom. 410 
——— 0. XLV, r. 7—Time rhs r furnishing security 
beyond that prescribed by 0, Y, T.77, tf càn be 

extended—Privy Oouncil Rules — R. 9, 

Under r. 9 of the Privy Council Rales, the High 
Oourt has power for cogent reasons to extend the 
time for furnishing security beyond thet which 

. would be allowed by O. XLV, r. 7, if it were read 
alone, ISMAIL Prpsepi v Mourn Br Br 
Rang. 819 F B 

of 0. XLVII, 


m4 (1). 4 
Sub-rule (1) of r, 4, O. “XLVI, Civil P, 0., aannot 
be interpreted to mean that ita provision is contrag- 
vened 1f the Oourt grants the application though 
there is not sufficient ground for a review. Whether 
there is no such ground must appear to the Qouit 
which hears the application. Ifthe Court coneiderg 
that the application should be granted, the case falls 
under sub-r. 3.  HARBALLAY PRASAD CxowDeuRyY v. 
JAGBALLAY PRASAD OHOWDHURY Pat, 769 
— O. KLVI, r.#—Words “any other suficient 
reason, meaning of—New' malter or evidence— 
Discovery must be by Party—Error—Nature of. 
Rule 1 of O, XLVII must’ be read as in itself de= 
finitive of the limits within whioh review of decreas 
or order ig now permitted and 
other eu ent jeh, " mean a 
on grounds analogous to those specified in r. 1. 
Under O. XLVII, r.1, the new matter or 6widenog 
should have been discovered by the perty applying 
for review and not by the Court whose order is to 
be reviewed ; and. secondly, the error referred to 
in thia provision should be one apparent on the 
face of the record and not one caused by the Court 
not being apprised at the timeof the diamigsal of the 
appeal of the circumstances which prevented the ap- 


bo t from taking the necessary steps. RawkuBLawaNn 
INGE © MONILAL WAHU ` 


— O. XLVII, r.1, O. XLI, 
dismissing appi 6 
list within time—App 
maintainable under O, 

s. 161. 

An SEN pana to set aside an 
an appeal” for non-filing of the a ellant’s list 
eee ållówed cannot be entertained a 
an application for review under O, XLV r. 1, Civil 
P.O, Order KL, mr, 19, which is the cate provision 


———0. XLVII— Interpretation 








order dismissing 
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Civil Procedure Gode—conald. 
in the Oode for the restoration of the appeal 


does not apply to auch a cass'but Bach an applive- 
tion may be entertained under e, 151, RAMKURLAWAN 





BINGE v, MONILAL Sanu Pat. 480FB 
Son t—Parties agresing as to their 
respective shares — Agreement tncorporaied in 


preliminary decree and division of ‘propertres 
referred to arbitrators—Final decree wholly based 
on award—Oases, if falla under Sch. IL. > - 
There is nothing inthe Uode of Oivil Procédure 
to prevent the parties from referring the matter in. 
difference between them to arbitration at any. stage 
of the suit, Where in a partition gut” the 
“parties have agreed among themselves as to their 
respective shares ‘and’ this agreement is . incorporet- 
ed in the preliminary decree but the division af 
‘the properties ia referred to the arbitrators and 
the division of the properties which. ig wholly a 
subject of the final-decree, is wholly based upon 
the award of the arbitrators, the case falla .under 
Beh, IL RADHAY LAL y. KANHAI Lan Pat. 52 
Para. -1— Partition suit— Parties nom 
agreeing at to mode of division of properties ano» 
‘referring matter to arbitration~Such case, . tp 
‘covered by Para. 1. De! ae 
The expresaion "the matter in difference betweer 
the parties" which has been used in Para, l 
Sch. II, Oivil Procedure Code, is quite general an: 
‘folly covers a case where in a partition. suit ‘th 
parties not having agreed among themselves aa t 
ow the property was to be divided, reterred. th 
matter to the arbitrators. Rapapy LAL v. coe ve 
"at. 5. 
Para. 16—Decree in accordance 
with award—Award in excese of powers conferre 














on arbtiratora~Appeal, sf lies. ji 
There is ample provision in Paras. 14 and 15; 
Sch. II, Oivil Procedure Oode, to enablé the Oour 
to which the award is submitted, to refuse w 
give effect to the award if in its opinion . it 
either void or invalid or illegal If, however, tè 
award 1s accepted,-1t means that in the opinion 
the Oourt it -18 neither void nor invalid and. the 
Legislature does not appear to have intended th 
the opinion of the Court should be. challenged . 
appeal. Paragraph 16 merely gives effect to t 
principle of finality of awards and the intention 
the legislature evidently is thatan award shor 
be- subjected to the scrutiny of . one Court on’ 
“namely, the Oourt through which reference 1s „me 
to arbitrator and not that Court and an Appell 
Vourt. No appeal, therefore, les from the. dec» 
when it is in accordance with the award, even 
the award itself is ın excess of the powers conf: 
red upon the arbitrators. Rapaay LAL v. -Ka 
Lan Pat, 
— Para, 17 (1). Sas Oivil Procedi 
Oode, 1908, a. 104 - 6: 
Gompanies Act (VII of 1913), s. 21 (2)—"De 
meaning ‘of. a 
-It iano doubt true that money becomes a de 
when it is due under-the Articles of Associat. 
and Memorandum, but money doesnot become c 
merely because - signatories of tha Articles 
Association or the Memorandum have undertaken 
purchase-shaies- and pay for them, There ip 
distinction betwean money which 18 due and mo 
which 18 presently due and it is only money wl 
is presently due which can be desambed as a d 
VisWaNaTd PRABAD JALLAN y. HOLYLAND Out 
Lrp,, BANARES ALL. 


——~. 8, 21 (2)—Signatsries of Memorandum um 
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Companles Act—contd. 


takeng to purchase certain shares—No time for. 


| payment for auch shares , fired —Shares, if can be 


forfeited on failure to pay before date fixed for, 


ayment by general public subscribeng to shares. 

he signatories of be Memorandum and Articles 
of, Association of a certain company undertook to 
purchase certain number of shares each. There was 
no term in the Articles of Association or Me- 


morandum by.which the signatories contracted to’ 


“pay au sum on any particalar date or any 
particular time oron demand. The signatories failed 
$o pay. the prescribed amount oftheir sbares on or 
before the date fixed by the directors for payment 
by the members of the public subscribing for the 

res, and their shares were forfeited: 

Held, that the amount was not presently due from 
the signatories and, therefore, their shares were 
not liable toforfeiture. Vis ıWANATE PRASAD | ALLAN 
v. HOLYLAND OINETONE, LTD., BENARRS All, 501 

8. 30—In order to give rise to liability to 

_ pay up value of shares, express allotment of shares 
to subscriber is necessary, 

_ Although in the case of a person who subscribes 

fo the memorandun of. association, no separate ap- 

plication for shares is necessary, yet an express 
allotment of shares to subscriber is necessary, in 
order to give rise to’ a liability to pay up the value of 
the shares. The liability to pay up the value of the 
shares does not arise where there has been no valid 
allotment of shares to the subscriber, SYNEMoDBLUX 
LTD, TINNEVELLY v, K, VANNAMUTHU PILLAI 








Mad. 712 
8.186. Sas Oivil Procedure Oode, 1908, 
B. 18 889 





8. 234—Lahore High Court's Rules and 
Orders, Vol. II, Chap. I—R 63—Liqutdator must 
make out case that compromise will be beneficial. 
The liquidator cannot consider a mere matter of 
pity or mercy, He must make out a case that the 
compromise will be beneficial to the Company! for 
example, that there is a contested claim, and if the 
compromise is entered into, the payment would be 
made very much sooner than if the claim was con- 
tested; or on similar grounds. In the matter of 
Portes Bank or NORTHARN INDIA, LTD., L AHORH 
Lah. 314 
- 8. 234—Lahore High Court's Rules and 
Orders, Vol II; Ohap. I—R. 68—Unwilling 
liquidator, if can be compellea to compromise debt 
due to Company. 
The Court has no jurisdiction to compel an un- 
_ willing liquidator to compromise a debt due to 
the Company in liquidation. In the matter of 
Psortas Bank or NORTHHRN INDIA LTD., LAHORS 
j g Lah, 314 
when should be 








_——— 8. 277-N—Order under, 

_- pissed, stated, 

6 á was never the intention, of the Legislature 
in enacting s. 277-N, Oompanies Act, that a 
company in en insolvent position should be allow- 
ed to continue its operations under the protec- 
tion of the Court and that those who had dealings 
with the Company-.should be prevented under the 

| orders of the Court from seeking legal :emedies to 

< which they would otherwise have been entitled. It 

< may be that the directors and the Chairman of a 
Company sre actuated .by the best of motives and 
that they think and hope that their arrangements 
are those best suited to meet the liabilities of the 
Company, but that is no ground in law for passing 


an order under s.277-N, Companies Act, unless the ' 
(Court really is satiefied that the position of the 
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Company is embarrassed only temporarily. In the 

matter of BENARES BANK, LTD., BENABBS All 388 

Company — Contributories — Father purchasing 
shares for minor sons by signing application form 
on their behalf—Father held owner of shares and 
contributory—Benami transaction. 

In India, the presumption in law is that if a 
person buys property in the name of another bat 
with his own money, the transaction is benami and 
that the property in what is bought is in the 

arson whose money was used for the transaction. 

Bo where a father with his own money purchases 
shares of a company forhis minor sons and signs 
the application form on behalf of his sons, the 
father must be considered as owner of the shares 
dnd must be placed on the list of contributorisa. 
The same principle applies where the father pur- 
chases by transfer shares by signing his minor 
son's name on the transfer form as transferee 
through himself. In the matter of Mustim BANK oF 
INDIA, L'o. Lah. 176 
Shares—Local situation of. 

The general rule is that the looal situation of a 
share is the place where the share can be transfer. 
red on the register of thecompany. AHMED IBRAHIM 
SINGAPORI 3 Ootdderon oF SUBAT Bom. 870 
Contempt of Court—During pendency of proceed- 

ings under a. 107, Oriminal Procedure Code (Act V 

of 1893), against certain persons, an M.L. A, writing 

to Magistrate to withdraw proceedings against one 
of them—Contempt of Court held committed, 
o 





member of'the Legislative Assembly has any 
right to interfere in the course of administration of 
criminal justice. 


While proceedings under s. 107, Oriminal P. O., 
a t certain persons were pending in the Oourt 
of a Magistrate, a member of the Legislative 
Agsembly wrote a letter tothe Magistrate with the 
intention that the proceedings against one of the 
ns should be withdrawn : i 
Held, that the latter grossly offended against the 
law of contempt of Court. DIsTRIOT MAGIBTRATE, 
SULTANPUR v. RAMJAS YADAVA ; Oudh 754 
— Publication of pamphlet during pendency of 
proceedings, when amounts to contempt of Oourt. 
‘A pamphlet published during the pendency of pro- 
ceedings iscontempt of Court, if (1) it assumes the 
truth of certain facts which are connected directly or 
indireotly with the-matters under consideration and 
awaiting decision inthe appeal itself, (2) the doca- 
ment contains reflections of the gravest possible nature 
upon the conduct and the character of certain of the 
rsona in the appeal, and (3) the pamphlet purports to 
predict that the appellants will be or are likely to be 
successful in the appeal and adds the comment in 
effect that ifthey are successful, law and justice will 
be defeated. BIiBHABATI Davr v. Kumar RAMENDRA 
Narayan Roy 3 Cal. 286 8 B 
—Writing and publishing article titei tp 
iudice pending case amounts to contempt o 
BN eee is held guilty of contempt but was 
discharged under 8." 3, Provisol, Contempt of 
Courts Act (XII of 1926). ‘ | 
The special privilege of the press is a time-worn 
fallacy, and the sooner the misconception that the 
reas ia not accountable to the law is removed the 
Petter it will be. No editor uá £ right to KENANG 
role of investigator or try to prejudice the 
tee against any peison. Writing and publishing 
an article in a newspaper likely to prejudice the 
couree of justice relating toe pending case amounts 
to a’contempt of Court. 








xxviii 


Pi 


Contempt of Gourt—conold. ' 


Held, that the article grorely offended against the 
law of contempt of Oourt. [The accused was, how- 
ever, discharged on his tendering unqualified apology, 
under first Proviso to a. 3, Contempt of Courts Act] 
District Macistean, KERRI y. HAMID ALI GARDISH 
i Oudh 342 
Contempt of Courts Act (XI! of 1926), 8.3, 
, Proviso 1. Sss Oontempt of Oourt 342 
Contract—Chompertous transactton—Agreement to 
‘finance suit in consideration of having share in 


operty, tf recovered—When opposed to public 
“polfoy—Points to be considered— Agreement held 
va 


Champertous transactions aie in their essence 
speculative and the fairness or otherwise of a parti- 
cular bargain is almost always open to some debate. 
In applying the principle that “a fair agreement 
to supply funds to carry ona suit in consideration 
of having: a share in e property, if recovered, 
ought, not to be regarded as being, per se, opposed 
to public policy ”, it is essential to fave regard not 
merely to the value of the property claimed but to 
the commercial value of the claim, This has to be 
estimated by the parties in advance of the result; 
and where they have weighed the probabilities in 
a manner which has not operated unfairly, it is more 
Teasonable to this as confirming their shrewd 
estimate of the chances, than to condemn the agree- 
ment outright as unfair, by reason only of the 

ibility that a great gain to the claimant would 
ve had to be shared with the financier. Thoogh 
it is clearly not conclusive, the proportion to be 
retained by the claimant is an important matter to 
be considered when judging of the fairness of a 
bargain made ata time when the result of the liti- 
gation is problematicel. The uncertainties of liti- 
gation are proverbial; and if the financier must 
needs riek losing his money, he may well be allowed 
some chance of exceptional advantage: 

Held, that the agreement was valid and binding. 
Rau Sanur v. CourT or WARDS P C590 
————Concluded contract— Burden of proof— Only 

certain terms settled, while others left open— 

Whether concluded contract—Option for renewal of 
contract on terms to be mutually agreed upon— 

Whether implies that terms of prior contract 

should be incorporated in new one. 

In an action on an alleged contract, the burden of 
prol is of course, upon the plaintiffs to show that a 

contract has been entered into between the 
parties and that something more than mere negotia- 
tions had taken place. The negotiations and corres- 
pondence must be looked at as a whole to see whether 
the parties to them have concluded a binding con- 
tract or not. There is no concluded contract, where 
only certain terms of the contract were settled and the 

other terms were left open. g 

Moreover, the fact that a party to the contract has 
given the other party to it, an option for renewal of 
the contract on terms which would be mutually 
agreed upon, does not imply that the terms of the 
prior contract, or any of them should be incorporated 
in the new one. The party does not bind itself in 
any way to renew the contract upon the old 
terms. AKOOJHB JADWET & Oo. v. A.V. & Bon 

Rang. 705 
Contract of guarantee—Oontract held not one 
of guarantee. 

Relevant clauses ın a contract between an in- 
surance company and its employee were asfollows :— 
that he should get Rs. 125 pe: memsem as sa A 
Bubsequent increment was to be proportionate tothe 
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increase of business, the basis of calculation being 
one and half lacs. That he was expected to complete 
a business of Rupees one and half lacs during the 
first year which was to increase year by year with 
the expansion of organization: 

Held, that this could not be construed asa con- 
tract of guarantee. The securing of business was 
nct a condition precedent to the accrual of salary. 
Parm PARKASBH BHABMA v. FBDERAL INDIA AssURANGS 
Oo., Lrp, DELAI ` Laohk.122 
Conveyance and contract of sale— Distinetion 

pointed out. 

There is a distinction between a 
and a contract of sale of minor's property. 
When the minor's property is already 
alienated, the Oourt is required only to find whe- 
ther tbe alienation is binding on the minor or not, 
In such a case, no consideration of equity arises, 
The relief of specific performance is a relief in 
equity and the question which the Court is faced 
with is whether it should compel the minor to 
perform the onerous act of alienating his property 
in consequence of the contractual obligation in- 
curred by his guardian. KRISHNA OBANDRA BHiRMA 
y. RISBABHA KUMAR Nag. 156 
Contract Act (IX of 1872), 88. 19, 20—Suit for 

possession by Municipality decreed with costs— 

Judgment-debtor's offer not to file appeal and also 

to deliver possession, if Municipality gave up costs, 

accepted—Judgment-debtor found not to have right 

of appeal—Agreementheld either void unders, 20 

or voidable under 6. 19. . ‘ 

Municipal Ccmmittee instituted a suit for posses- 
sion of certain property which was alleged to have 
been eccroached upon by one R. The suit was 
decreed with costs. The judgment-debtor R there- 
after applied to the Municipal Committee to the 
effect that if the Committees gave up the costs, he 
would not file any appeal from the decree and also 
deliver possession of the property. The Committee 
accepted this offer. The Committees on re-examina- 
tion of the matter found that asa matter of fact 
R had no right to appeal at the time when he made 
the offer : 

Held, that even if the judgment-debtor made the 
offer honestly believing that he had a right of 
appeal, it would amount to esying that both the 
parties were under a mistake of fact easential to 
the agreement when they were alleged to have en- 
tered into the i: pana jn question; because the 
Committee would never have agreed to pie up 
their costa if they knew that R's right of appeal 
had already become time-barred. If, on the other 
hand, R had made a dishonest misrepresentation, 
the agreement would be voidable at the instance 
of the Committee on that account. In either aspect 
of the case, the agreement would be voidable or 
void under s. J9 or s. 20, Contract Act. Ram RATTAN 
p. MUNIGIPAL COMMITTEE, AMRITSAR Lah 713 

8. 25 13)—Manager of Court of Wards, 
whether agent generally or spectally authorised to 

y time-barred debt, 

e Deputy Commissioner, acting on behalf of the 
Court of Wards, is not an agent generally or espe- 
cially authorised to pay a time-barred debt of the 
ward; ANaND KHHARI Lan KHANDELWAL v. Derom 
COMMISSIONER, BABA BANXI Oudh 29C 
——— 8. 40 Illus. :a) on death of banker liabiliti 

of his sons to pay sums to customers, whethe 

changed—Banker and customer, - 
Where en amount has been deposited with a banke 
the death of the banker does not alter the nature ı 





conveyance 


Vol. 1851. 
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the liability of his‘sons to pay that amount. The case ' 


falls within illus. ajtos 40 of the Contract Act and 
the liability in respect of this money remains entirely 
unchanged by the banker's death, NRIPENDRA Nati 
OBATIERJER V. ARUN CHANDRA CHATTERJI Pat, 339 
- —8.65—Minor granted relief—Awarding of 
compensation to other party is in discretion of 
Oourt—Compensation held could not be awarded, 
While it cannot be held that in every case in 
which 1elief is granted to a minor, he should be 
made to return the benefit derived by him from 
his contract, it cannot also be ruled that in no case 
can any person who seeks to avoid a contract en- 
tered into by him in his minority be made to pay 
compengation to the other party. 
The fact that the purchaser 
the seller's minority atthe time of the salé totally 





disentitles him to claim any compensation., Buaonat 
v. Hayat MOHAMMAD ’ Oudh 337 
8.74. Sr Mortgage 440 (b) 








88. 114, 160—Compariy depositing as security 
' dn’ respect of warehouse Government promissory 
note—Position of Government is of batlee— 
Return of note—Interest of third party in note, 

effect of. , 

Where Govt. accepts a Govt. promissory note 
deposited by a company with the excise authorities 
as a security in respect of a private warehouse, the 
Govt. becomes under a 11¢, Oontract Act, the bailee 
and must return the note to the bailor without 
demand after the termination of the license. The 
fact that some third person has interest in the note 
cannot be a ground for refusal to return it, R. 
v. PRovIncs or BENGAL Cal, 214 
8. 128—Surety—Liability, extent of—Surety 

binding himself for due a rance of judgment- 

debtor in Court on date of hearing or as ordered by 
fa Judgment-debtor absconding—Surety held 
able. 

By a surety bond it was provided that the 
surety would secure the attendance of the 
jadgment-debtor in Courton a particular day 
and thereafter when ordered by the Oourt to ap- 
‘pear. The judgment-debtor appeared on some hearing 
and was informed about the next hearing date, when 
he did not appear before the Court so as to- enable 
the Court to deal adequately with the execution ap- 
plication before it because the judgment-debtor ab- 
sconded: 

Held, that prima facie the surety was liable. 
PEOPLES Bank or NorTHE@N INDIA, LYD. v. NANIKRAM 
Ou aRAtaING Sind 573 
Contributlon—Claim for contribution as between 

partneri, when cannot be entertained. 

t is one thing to say that money was borrowed as it 
was required for the partnership trade by both the 
partners, the borrowing itself not being a partnership 
transaction though the partners borrowed it in order 
to advance it tothe partnership as capital, and it is 
quite another thing to say that the borrowing itself 

- was by the partnership. It is only when the claim 
for contribution is based on the contract of partnership 
-or intimately bound up with the relation of partner- 
ship that it would be excluded by the general doctrine 
thatas between partners there can be no claim for 
contribution. Kannayya REDDI y. Mutau REDDI 

Mad. 62 
Debt borroued jor partnership trade—Joint 
decree againet pariners—One partner paying off 
uhole decretal amount, if can claim contribution 
againat others. 

here the claim for ecntributicn is not based on 
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the ground that as partner the defendant is liable 
to contribute bat the basis of the claim isa joint 
decree made against the plaintiff and the defendant ' 
in respect of debt contracted for partnership trade 
in execution of which the plaintiff alone had to pay 
the entire amount due under the decree in such a case, 
the law of partnership does not prohibit the enter- 
tainment of a claim for contribution against other 
partner, Kannayya Reppi yv. MUTHU Reppr - * 
ees l Mad 62 

———Suit for—Liabilities of all parties must be 
‘determined once for all— Necessary party not 

impleaded—Effect 

In a suit for contribution, the respective liabili- 
ties of all the parties should be ascertained and 
determined once for all- and nothing should be left 
undetermined which may lead to further litigation 
for the ascertainment of such liability between two 
or more of the parties tothe suit. Hence a suit for 
contribution would fail im limine where a person 
who is a necessary party and in whose absence the 
liabilities of the parties to the suit cannot be satis- 
factorily ascertained, is not impleaded in the suit, 

In a suit for contribution the consideration that 
the plaintiffs were no parties to the contract be- 
tween defendants inter se is by no means conclusive 
of the matter. A. JAMES tv. AORAIBAR BINGH 


Pat. 297 
Contributory Negligence. Bes Tort—Negligence 


599 
Co-operative Societies Act (il of 1912), s 51— 
Limitation— Award by Registrar—Enforcement by 
Givi! Court other than High Oourt—Limttation ap- 
tcable—Limitation Act (IX of 1908), Art. 183. 
y statute the award of the Registrar undersg, 51 
‘of the Co-operative Societies Act is given the same 
status as a decree of a Civil Court for the limited 
urpose of execution and the provisions of law 
relating to the enforcement of decrees of such Courts 
including the law of limitation applicable for such 
enforcement will apply by necessary implication. 
Bo when a question of hmitation arises as to the 
enforcement of an award of the hegistrar of the 
Ooc-operative Society, the Court before which the 
‘application for its enforcement is made will have 
to apply the Article applicable for the enforcement 
of the final decree of that Court Where the execn- 
tion is by a Civil Ovurt, other than the High Court, 
the Articie applicableis Art 18”, Lim. Act 8. V, 
Bussa Rao v CaLiour Co-orggaTiva URBAN Bang, Lrp, 
T Mad. 230 
Co-owners —Partition—Allotment—Aliences of co- 
- owners, shares of—Esiate not large enough for 
aliences to get from their vendors’ share all they 
purported to sell—Same piece of land not sold 
twice over—Princtple of priority of first purchaser 
over subsequent, tf applies. 

In a suit for partition if what the co- 
ownera sold or purported to have sold oan 
be allotted to their alieneea on partition, it 
should be so allotted eo that the alienees can get 
from their vendors what they sold or purported to 
soll to them. 

The principle that the alienees under the first 
sale bare priority with respect to the lands sold or 
purported to be sold to them over subsequent pur- 
chasers will have no application if the estate 18 not 
large enough for the alienees to get from their 
vendors’ share all they purported to sell to them and 
if the vendors have not eold the same piece of land 
twice over. MANGALMAL AGANMJL p. MOHAMMAD UBI 


Buoro Sind 11 


mt; 
Copyright—Assignment— Work 

document assigning copyright is drawn «up—Copy- 

right, if transferred. 

“There cannot possibly bea transfer of copyright 
or assignment of copyright ina non-existing work 
where there is no proof that the work was sub- 
stantially completed at the time when document 
transferring copyright was drawn up and on the 
face, of, it. the, document refers toa future work, 


copyright cannot be. transferred by it. AMAR Nata. 


Kosa v. M. O, MOHAN h . Lah. 65 
Corporation—Eztrancous structure brought on to 
highway — Negligence of. Municipality in 


` maintamming;it in good repairs— Person, suffering 

~ injury, if can sue Jor damages. | 

An extraneous structure brought on tos highwa 
must be maintained in good repair by the authori-, 
ty bringing that structure onto the highway, and 
where a Municipality is, negligent in doing. BO, 
and owing to it, a person  suffere injury, he is 
entitled to sue the Municipality for damages, Noor, 
Brat p. MUNIOIPAL:COMMITTEB, AMBALA CITY ; 
a Pa ; Lah. 772. 
Co-sharers Ben Adverse possession 11. 
— Co-ownership of Muhammadans and joint 

* ownership of Hindu famtly—Distinciron, i 
There is a difference between the, co-ownerehip 
of.Muhammadans and the joint ownership of a 
joint Hindu. family, for, while in a. joint Hindu 
family: all the co-parceners have a share in the 
whole property, among Muhammadans who inherit 





as heirs, each one has a specific share. MANGALMAL 
AGANMAL v. MUHAMMAD Usir BaoRO Sind 11 
Costs. Ber Income Tax Act, 1922, s. 66 (3) ` 556 


- Costs in test cases, 

In test cases, no order for costs should be 
seed. MUNIOIPAL CORPORATION oF RANGOON v. Ram 
BHARI 4 Rang. 460 
Court-fee, Sss Revision 372 

— Opasi db jeritan Oe on, | 
A cross-objection must be chargeable with a court- 
‘tee calculated ad valorem on the amount of “the 
gubject-matter in dispute.” ‘The subject-matter in 
diapute’.means the subject-matter in dispute in the 
cross-objection. Mariam BIBI v.. Cassim  EBRABIM 
MALIN Rang. 623 
Court Fees Act (VII of 1870), 8. 7, Son. |, Art. 1— 
“Art, 1 imposes liability and is not merely auailiary 

tos 7. 4 

Article lof Sch. I, Court Fees Act, is not merely 
guxiliary to s. 7, because, the Schedules to the Act, 
“when: read with ss. 4 and 6 ofthe Act, do impose a 
liability. Section 7 refers only to suits and, in 
certain cases specifically mentioned, memoranda of 
appeal. The fees chargeable in respect of all other 
documents are those laid down in the Schedules to 
the -Act, liability being imposed by the Bchedulea 
read with s. 4 or 8.6 asthe case may be, MARIAM 
BIBI v. Cassi EBRABIM MALIN , Rang. 623 
s, 7 (IV, \G)—Sutt under—Power of Court to 
raise valuation—Such power, when can be exercised. 
In a suit coming within” s. 7, sub-s. (iv) (e), 
` Qourt Fees Act, being a suit to obtain a declara- 
` tory, decree where consequential relief is prayed for, 
the plaintiff is bound to pay ad valorem  court-fee 
according to the amount at which the relief sought 
. is valued inthe plajnt.. The pleintiff has not an 
< absolute, right to, value the relief utany sum , he 
pleases but the Court may enquire into the matter 
- and zeige the valuation if itfinds the relief claimed 


— — 








aa under-velued. Until however reasonablestandards | 
for such appropriate ~ 


for such yaluafion are laid down by a 
“Tales framed-under s.. 9, Euite- Valuation Act, it 
= would not be possible for the Court to exercise -this 
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incomplete when | 


the Court is concerned with a suit. 
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power except in certain defined casss.- Stan TRADING, 
d INVESTMENT, LTD, v. ASHUTOSH MUKUERJER ` 
Cal, 648 
s8. 7 iv) as amended: by Madras ActV 
of 1922. Ses Court Fees Act, 1870, Art. B a 
-8, 12 (Il;— Decree signed and sealed but Oourt 
ordering plaintiff to pay deficit court-fee—Plaintif 
getting benefit under decree—Revision from such 
order—High Court can take action under s. 12 (ii), 
before passing final orders. GAN 
Where the plaintiff is ordered to pay the deficit 
court-fee after, the, judgment is signed and sealed,, 
the Judge would be acting without jurisdiction, in’ 
that after giving judgment, his power to order, the 
deficit court-fee to be paid is gone. But although 
the plaintif may have a genuine grievance that ae 
had not the opportunity of being heard and that the, 
Court was functus oficio, if he gets benefits from the 
decree, it is but reasonable that he should pay cotrt- 
fea upon the benefits so received Consequently 
the High Oourt, in revision from such an order, can 
before passing final orders, take action under 
B. 12 (ii), Oourt Fees Act, Ramonanp KIMATRAI v. 
UDHALMAL DWARKADAS Sind 364 
s. 17—Suit by widow against persons 
claiming, as legatees under. her husband's will, for 
recovery of possession of his property on ground 
that he died intestate—Alternative prayer for 
maintenance—Separate court-fee for alternative 
claim, if, must be paid. i 
Where a widow brings a, suit for recovery of her 
husband’s property alleging that he died intestate, 
against persona who laim to be legatees, under 
the will executed by her deceased husband with a 
prayer in the ‘alternative for maintenance, the 
peyment of court-fees for the higher claim, for 
possession is sufficient to cover the alternative 
claim for maintenance as well, and no separate 
court-fee is payable for such alternative claim. 
BURATHU BITRABATANAMMA V. PILLARISETTI rary 
; i 4 E ad, 30 
——— Soh. |, Art. 1—“Value of subject-matter. 
dispute,” meaning of— Appeal on merits also 
challenging order of costs independently— Value of 
subject-matter of appeal ia total amount of value 
of subject-matter in suit, and amount of costs 
challenged. 
The words “value ofthe subject-matter in dis- 
pute" in Art. 1, Sch. I, Court Fees Act refer, where 
r to the value of 
the subject-matter of the suit, and where it is 
concerned with an appeal then these words refer 
to the valueof the subject-matter in dispute in appeal. 
The subject-matter of the suit and the eubject-matter 
of the appeal may not be the same. Where the ap- 
pellant appeals oie the decree in a’ suit on 
merits and also challenges the order of costs inde- 
pendently, then the value of the subject-matter in 
dispute in appeal is the total amount consisting 
of the value of the subject-matter in the suit and 
the amount of costs challenged. BHAWANI’ SyankKar 
y. MogamuaD Hasan Oudh 895 
Art 17-B, 8. 7 (v) as amended by 
Madras Act V of 1922 Morigagee of portion of 
house obtaining decree, rchasing that portion 
and obtaining symbolic ssesston thereof— 
Another mortgagee of whole house obtaining decree 
purchasing hole house and refusing first mortgage 
to enter into, possession of his poriionz Sust by firs 
mortgagee Jor parition and pessession ‘held yel 
under 8. 7 (y) and not ander Art, 17-B. f 
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A mortgages obtained a mortgage decree in res- 
pect ofa portion of a house and at the eubsequant 
sale in execation became the purchaser thereof and 
obtained symbolical possession of that portion. An- 
other decree-holder subsequently obtained a mort- 
gage decree in respect of the whole house, and in exe- 
cution thereof purchaged the house and was in 
‘ physical possession of the whole house and refused to 
allow the firat mortgagee to enter into physical 
possession of-his:portion. The first mortgagee there- 
upon brought a suit for partition of the property and 
possession of his half share. In his plaint he averred 
that the second mortgagee was in wrongful possesgion 
and enjoyment of the whole house: 

Held, that the suit was in truth and in fact a suit 
for possession against a person in wrongful posses- 
sion of the property. The plaintiff was in possession 
of no portion of the property. In these circumstances 
8 7 wi of the Court Fees Act,applied, and not 
Art. 17-B, KAMAKSHI AYYAR v. NAMBERUMAL AYYANGAB 

Mad, 469 
Sch. Il, Art 17 wi)—Appeal not relating to 
amount of decree but to manner of its executton— 

Art. 17 (yl, Sek. II applies. 

Where an appeal does not relate to the amount for 
which the decree has been passed but to the manner 
in which the decree can be enforced or executed, the 
appeal falls under Art, 17 (vi) of the Second Schedule 

the Oourt Fees Act. SsANTRANJI JI y. DAPUTI 
Oo MISsIONBR Oudh 766 
Criminal Appeal Ordinance of Trinidad and 





Tobago (1931)—Oourt of Criminal Appeal esta-: 


blished under—Whether branch of Supreme Ccurt 
— Person appointed as acting Judge under s. 7 (1) 
of Judicature Ordinance of Trinidad and Tobago 
(1880) as amended in 1936, if can 
of Court of Ortminal Appeal—Court of Oriminal 


Appeal composed of Ohtef Justice and two Acting ' 


Judges held not 

tion Ordinance |, 

biltty—Constiution. of Court. 

The Ovurt of Oriminal Appeal established under 
Oriminal Appeal Ordinance, 1931, of Trinidad and 


ly constituted—Interpreta- 


Tobago, is not established as a branch of the- 


existing Supreme Court; but as a separate Court of 
Record, the Judges of which are stated to be the 
Ohief Justice of Trinidad and Tobago ‘and the 
Puisne Judges of Trinidad and ‘Tobago The 
Ormminal Appeal Ordinance contains no power to 


eppoint a person to act asa Judge of the Court 
6 i 


Oriminal Appeal. 

A person appointed unders 7 (3) of the Judica- 
ture Ordinance of Trinidad and Tobago (18t0), is 
not a Puisne Judge of Trinidad and Tobago, nor 
is he under that provision invested with any 
powers beyond such as are necessary to enable him 
to act effectively as a Judge of the Supreme Court. 

: Such person cannot, therefore sitas a member of 
Oourt of O1iminal Appeal. 

Sections 17 and 20 of the Interpretation Ordi- 
nance, 1933, deal with the case one individual 
being uppointed to take the place of ancther indi- 
vidual, and to act as a substitute for him. 

An acting Judge 1s nota Puisne Judge of ‘the 
Oolony, for the number of Puisene Judges is fixed 
and cannot be exceeded. Moreover, they are appoint- 
ed in uccordance with instructions ‘received through 
a Secretary: of State, which isnot the case with 
acting Judges. 

Where, therefore, an appeal from conviction of’ the 
accused is heard by the Courtof Oriminal Appeal 


_ -composed: of the Ohiaf Justice of the Colony and-' s 523 


act as member ` 


of 1933), sa. -17, 20—Applica- - 
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Criminal Appeal Ordinance of Trinidad and 

Tobago (1931)—soneld. 
two acting Judges of the Suprems Court appointed 
under 3 TG) at the Judicature Ordinances, the Court 
is not propsrly constituted ani ita judgment is void 
and of no effect, Tosar Untaa BUTLER v. TAB Kine 

P C461 
Criminal Procedure Code (Act V of 1898), 

8. 88(6-d)—Sutt to establish title to attached 

property—Olaim under sub-s. (8-a), tf should first 

be filed, ' : 

Snb-a 6 °(d) of s. 68, Criminal P, O., does not 

revent a person from filing a suit to establish 
Jis title to attached property without first filing 
a claim or objection under sub-s. 6 (a). R. EZBKIEL 
y. PROVINE oF BENGAL Cal. 214 
8. 94 (3)—Documents protected under s 126, 

Evidence Act: (I of -1872), whether exempted under 

- a. 94-(3). | noe ah 

Stes '3 of 8,94, Oriniinal P, O., does not exempt 
documents protected:uoder!-s. 126, Evi. Act, and 
the. production of such documents is incumbent 
. under: s, 162, Evi, -Aot, notwithstanding any 
‘objection which there may be to the production or 
admiesibility. PuBLIO Prosucutor, Mapas v, M, 8. 
Manokt - ' ~ Mad. 419 
8 106—Order. under, in respect of offence 

-under s. 426; Indian Penal Code, legality. 

-Offence under. 8-426, I -P.O. does not involve a 
- breach ofthe peace and the order under a. 106, 
Oriminal P. O @annot -be> sustained. In: re-Mappvu- 
KURI SUBBA Rao . Mad. :753 
——— 88. 107, 112—Notice under s. 107, if must 

‘relate to’ breach of peace or -wrong/ul. act in 

contemplation: at time when information'ts.given to 

Magistrate. ios 3 : 

‘Action taken under 8, 118, Criminal P O, con- 
‘stitutes a judicial act and therefore the Magistrate 
should not act arbitrarily, There must be informa- 
tion of a nature which convinces him that :there is 
a likelihood of a breach of the peace, it is impos- 
“atble to formulate.a hard and fast rule with regard 
-to the nature of the information-on which a Magia- 

trateshould act. What is reasonably aufiicient to 

-satisfy a Magistrate must depend on the particular 

situation. hile that there must be something more 
~than the t misconduct of the person proceeded 
-against to Justify: a notice being served-upon-him, 

the Code does not require the information to show 
the particular act which 18 in contemplation at the 
time. -The Magistrate must be satisfied that there is 
a-likelihood ofa breach of the peace. What will 
: satisfy him must depend on the particular facts of the 


case, : . 

The High Court “has undoubtedly power to quash 
proceedıngs where the notice issued does not comply 
with the requirements of s. 112, but before doing so, 
it must be satisfied that there has been a failure to 
comply. - It must be remembered that the issue of 
the notice 18 merely a preliminary step and no order 
can be passed under s. 107 unless the inquiry which 
follows the issue of the notice shows that the laying 
of the information was justified. The High Uourt 
can always interfere when the inquiry has not been 
held in accordance with the law or a wrong conclusion 
has been arrived at. In re MUTHUSWAMI OHBTTIAR 











Mad. 824F B 

88.109, 117. Bes Oriminal Procedure Code, 

1298, 8. 496 |, 318 
—————8, 112. Sz Oriminal Procedure Code, 1898, 
s. 107 824 FB 





8.144, Sus Criminal Procedure Code, a3 


A 


previous one, AMBIKA THAKUR v. EMPBROR 


a. 


exsti 
‘Criminal Procedure Code—contd. . 


———-8.144—Order under s. 144 against public 
generally .—Scops of—Requirements of —Order held 
not inaccordance with law. 

The scope of an order paesed ander s. 144, Oriminal 
- P.-O, against the public generally is narrower than 
that passed against an individual and served per- 
- sonally on’. him. Although the word “public” has 
` not been used with the expression “particular place” 
‘in s. 144 (3) still the law intends not only that the 
particular place ehould be specified but also that it 
J should be a place which is frequented or visited by the 
: public. ; in : 

. An order passed under s 144, Oriminal P. O., was 
addressed to the general public and was to the effect 
that nobody shall sacrifice a cow within a radius 
of a mile from certain villages: 

" Held, that the order proclaimed was not in accord- 

ance with law. BABU v. EMPRROR Oudh 745 

š —8. 144 (1), (2)—Order under first iwo clauses 
of s. 144 cannot be issued to general publio, 
The first two clauses of 8. 144, Orihinal 
`P. O, do not invest the Magistrate with any 
wər to issue an order 
‘They: are ‘confined - to the case . 





of an individual 


person or persons to whom a notice may be issued - 


directing them to refrain from a certain actor to 
take certain order with certain property in their 
- possession or management, Sat NARAIN v. reer 
l , 1 
-8.144 (3)—Order under cl. (3), when can be 
-i to general public. 
`. n It is clear from the termsof sub-ol, (3) of s.144, 
: -that no order under a, 144 can be issued to the public 
: generally except when, “frequenting or visiting a 
particular place’ and any order which ignores this 
limitation must be held to be bad in law. Sar NARAIN 
- oy, EMPBROR , All,172 
: 8.145—Fresh procesdings under a, 
1 when can be started, it 
« Obiter—Where in previous proceedings under 
‘.g, 145, Oriminal P. O., a is declared to be 
“entitled to possession, the 
»tion to start fresh proceedings under s. 145 if the 
party to such proceedings was not a party to the 


, as Pat. 529 
———§8. 145 —One party claiming exclusive posses- 
ston ‘and r jot possession with them— 
Proceedings under s. 145, if appropriate. . 
Proceeding. under e. 145,. Griminal P. O., can 
be started in a case.in;which one party 
claims exclusive possession, while another party 
claims to be in joint pogsession along with them 
as the question in sucha case is no less a question 
of disputed actual. possession than if each party 
cluimed exclusive, | possession of the entire area., 
- ZAFAR AbSAN 7. JUGEBHWAR Bux Roy ` Pat, 346 
8.145—Party forbidden to disturb posses- 
sion of successful party—If can plead that he is 
“still in possession in spiteof order under s. 145 or 











- -that he has been abie to regain possession by force., 


The whole object of s. 145, Oriminal 1’, O, is to 
stop a: breach ‘of the peace by deciding which party 

, ig to remain on tbe land and which party 1s to seek 
hia -remedy.in the Orvil Vourt. Breaches of the 
peace will continue, and the object of the Legisla- 
ture will be frustrated if the party who has, on 

. the finding that he is not in ion, been for- 
bidden to disturb the posyesaion of the, successful 
“party until eviction in due course of law, is allowed 
to interfere..with the possessign pf the successful 


. INDIAN OASES 


to the general publio. . 


145, , 


agistrate has jurisdic- 
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order might have been, he is still in possession or 
has been able to regain possession by force, and 
thus either compel the successful party to goto the 
“Oivil Oourt or to coerce a Magistrate to proceed 
again under s. 145, Oriminal P. O. This will be a 
definite enconragement to disobedience of orders 
under the section, AMBIKA THAKUR p. EMPaRoR ‘ 
Pat, 529 

8 145 — Possession — Stale delivery of posses- 
sion by Oivil Court, whether conclusive proof of 


po 

law is that the Oriminal Oourt 
ought to hold that if on a given date the plaintiff 
has been put into possession by the Civil Uourt 
then on that date the plaintiff got possession as 
against the defendant. But where a considerable 
period elapses between the date of delivery of pos- 
session aad the date on which possession of the 
land is disputed, a stale delivery of possession can- 





not be conclusive as to present possession. ZAFAR 
AHSAN y. JUGHBHWAR Bux Kor Pat, 346 
-8 145—Posiession of successful party, 


whether can be put to anend by unsuccessful 
party by violence or surreptitious invasion. i 
Though an order under s, 145, Oriminal P., 0. 
confers no title, the fact of possession remains and 
the person in possession can only be evicted by, a 
person who can prove a better title to possession 
himself. Tbe possession of the party which‘ gsuc- 
ceeds in proceedings under a. 145, Oriminal P. O., 
cannot be put an end to by the unsuccessful party 
by mere violence or surreptitious, invasion. There- 
fore, even if the unsuccessful party in proceedings 
under 8.145 is able on some occasions either sur- 
reptitiously or forcibly to cultivate the lands in 
, possession of the successful party, these would be 
no more than isolated acts of trespass—and offences 
punishable under s. 188, F.P O., but not aots 
amounting to the dispossession of the other side 
and constituting the juridical possession of the 
offenders unless the other side refrain from asserting 
their possession for a sufficiently long, period, and 
give up the protection of the order unders 115 in 
their favour. AMBIKA THAKUR v Eursrog Pat. 629 
——— 88. 145, 146—Decree-holder | obtaining 
symbolical possession in execution of decree upon 
delivery warrant— Judgment-debtor attempting 
forcible entry within two months—Appitcatron 
under 8. 145 by decree-holder—Magistrate by order 
under 8. 148 (1) referring back parties to Civil Court 
—Propriety of. es 
Where in execution of a decree the Oourt 
orders delivery of possession of judgment-debtor's 
roperty to the decree-holder and the Officer of 
urt executing the delivery warrant gives effect 
to the order and since thenthe decree-holder is in 
possession both in fact and in law of the property 
in question but the judgment-debtor within two 
months of the execution of such warrant attempts 
forcible entry upon the land whereupon the 
decree-holder files a petition in Oriminal Oourt 
under s. 145, Oriminal P. O., the Magistrate 
cannot go behind the decision of the Oivil 
Court in the matter and cannot ignore the 
decres even though the Court passing the decree 
had no jurisdiction over the land, It is immaterial 
that the delivery of possession is symbolical only. 
Jn the enquiry under „s. 145, there is only one con- 
clusion possible for the Magistrate to arrive, at 
with reference to the land, that is, that it was.in the 
ossession of the, applicant on the date of the order 


~ party and to plead once more that whatever the... passed under gabag, d) of 8, 145,, Even , sesuming 
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mhat the applicant (decree-holder) had been forcibly 
«dispossessed at any time after the execution of the 
delivery order, the first provieo to sub-s. (4) will 
operate in favour of the applicant. Oonsequently, 
when in such circumstances the Magistrate passes 
«an order under s, 146 (1) referring the parties back 
mo Givil Court for the determination of their righta 
mhe order is highly improper and opposed to all 
wrinciples of justice. Mauna Kan p. Mauna Po Tox 
Rang. 119 
- 8162 Ses Evidence Act, 1872, s 37 310 
—— —8 170—Innocent persons falsely implicated 
—Investigating officer, if justified in not sending 
them for trial on ground of insufficient evidence. 
Where definite allegations are made by aggrieved 
>ersons which they are prepared to support by 
yositive evidence, apparently free from taint, it js 
penerally not the function of the Police to play the 
‘ole of Judges and to pronounce their verdict on 
“he truth or falsehood of those allegations. In such 
tages, they ara bound to send up the accused for 
tial and not to discuss the probabilities or the 
«aprobabilities of the case and come to a final 
‘acision of their own. But where there is a ten- 
ency to implicate innocent persons along with the 
‘ailly whenever any occasion arises in that respect, 
ot only the Oourts but the investigating officers 
yet proceed cautiously whan they are faced with 
aat situation, A Police Officer-is in the same 
osition as a Magistrate holding inquiry in cases 
‘iable by a Ovourt of Ression, and such Magistrate 
as power to discharge an accused person if the 
ridence against him is palpably false or legally 
asufficient. Where the investigating officer not 
sing satisfied with the evidence againat some of 
10 accused feels that they are falsely implicated 
3 is justified in not sending them for trial. JarmaL 
INGH v. HMPRROg Lah. 266 
88, 195 (1) (a)—Complaint under 9.195 (1) (a), 
absence of —Biffect—There was-held no complaint. 
The fact that no complaints required by the manda- 
ary provisions of 8. 195 (1) (a), OriminalP, O , were 
ade makes the trials nugatory. . 
On a report of a Sub-Inspector of Police that certain 
bong had sacrificed a cow against the order passed 
sy a Sub-Divisional Magistrate nnder s. 144, Orminal 
~ O., probibiting such sacrifice within certain area, 
mith a suggestion that cases under s. 188, L P, O., 
“ould be started against those persons, the Bub- 








iyisional Magistrate sent the reports.to the District . 


agistrate that those persons be prosecuted. The 
strict Magistrate passed anorder sanctioning the 
‘csacution and making the case over toa particular 
agistrate and returned the records to the Bub- 
‘yisionel Magistrate who then sent the cages to the 
agistrate named: č . 
Heid, that the reports dent to District Magistrate 
are not complaints under s. 195 (1) (a). Themere 
3t that the Sub-Divisional Magistrate while giving 
idence before the trying Magistrate several months 
‘er, Called them complaints did not make them com- 
aints. BABU v, EMPBROB Oudh 745 
~—$.195\3). Ses Oriminal Procedure Code, 








«1 B98, s. 476-B _700 
8.197, Bre Obota Nagpur Tenancy Act, 
+1908, s. 63 738 


- 8.197—Member of non-City Municipality, 

whether can claim protection of a. 197. 

A member of a non-Oity Municipal Board is 
wovable by the Commissioner under s. 40, U. P.. 

anicipalities Act, and hance cannot be desaribed 
a person not removable from .his office. 
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by or with the sanction of a Local Govt. or 
some higher authority. He cannot, therefore, claim 
protection of s. 197, Oriminal P. O. At the 
stago when the Magistrate has to decide whe- 
ther he can take cognizance of the offence or not, 
the question whether the offence with which the 
Municipal Oommissioner is charged is one for which 
the Commissioner would or would not eventually 
have the power to remove him does not arise at 
all, B. Soman Lat v. M. MUBARAK ALI Kuan , 
Al. 224 
— —- 88, 236,237—Accused not charged under 
e. 434, Penal Code (Act XLV of 1860)—Hie 
conviction under that section held wrong tn law. 
Where the complainant who had put forward a 
very clear and definite case of cheating under 
g. 418, Penal Code, never alleged that the 
accused had either concealed or removed the property 
within the meaning of s. 424, Penal Oode, and no 
evidence was produced on behalf of the prosecu- 
tion to show that the property hed been concealed 
or removed by the accused; to such a case sa. 236 
and 237, Criminal Procedure Code, are not applic: 
able and the conviction of the accused by the Ap- 
pellate Court under s. 424, Penal Code, even though” 
they were not charged with that offenca, ja wholly 
wrong inlaw. NAND Kisuorgs, Empsrok All. 151 
88.236, 237, 238. Bea Criminal Pro- 
cedure Gode, 1698, s 423 151 
—8 237, Spa Oriminal Procedure Code, 1898 
8, 236 ` 151 
8.239. Baa Oriminal Precedure Code, 1 $ 
303 


7 

8. 289 (2)—Direction of Judge that there 

isno evidence that accused committed offence, 

whether binding on jury~Whether must return 
verdict of not guilty. 

The expression “direct in s, 289 (2), Oriminal 
P. O., leaves no room for doubt that the in- 
tention ofthe Legislature was that the jury was 
bound toaccept the opinion of tha Judge, whether 
they agreed with that.viewor not. It therefore follows 
that the direction of the Judge that there is no evi- 
dence that the accused committed an offence is bind- 
ing on the jury and must be followed by them, 
and the jury cannot return a verdict of guilty on 
such a direction. The question of absence of evi- 
dence is a question of lawand nota mere question of . 
EMPAROR V. QUDRAT Al. 271, 
——— 83. 297, 537 —Omission of Judge to explain 

to jury all essential elements of offence charged 

againss accused, when vitiates trial. 

nder s. 297, Oriminal P. C,it is the duty of the 
Judge to explain to the jury All the essential elementa 
ofthe offences charged against the accused and to 
give.directiona onthe law go as to make the lawclear ~ 
in relation tothe facts of the case andthe evidence , 
adduced Even the mere reading of the sections to © 
the jury does.not amount to an explanation of the 
law. - Nor can the Judge rely on the fact that Adyo. 
cates.on both sides had explained the law to the jury. 
The Judge must lay down the law by which the jury 
ip to be guided. This provision is imperative. 
It is the clear duty of the Judge to explain what 
in law are the essential requisites of an offence 
and what must be proved to constitute that 
offence. An important non-direotion to the jary 
or an omission to direct them on ao important 














-point, amounta to misdirection; but 4. 297 must 


e read along with the provisions of B. 537 of the 
Oode. Itia necessary, however, that the misdireotion 
should be such as to occasion failareof justice, such 
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failure of justica as would vitiate the trial or pro- 
ceedings, is no ground for broadly assuming 
that if even a mandatory provision of the Oode is 
infringed, the result in all cases must be to vitiate 
the trial irrespective of whether it has or has not 
occasioned failure of justice. EMPEROR 9, JHINA SOMA 
Bom. 382 
—88s. 297, 537— Prosecution, if can urge in 
appeal that Sessions Judge omitted to explain law 
to jury. 

Omission by Govt, to take a ground that the 
Sessions Judge omitted to explain the law to the 

, would not debar the prosecution from urging it 
in the appeal, EMPEROR 9. JHINA Soma Bom. 382 
8, 342—Confession in dock under s. 342— 

If can be taken against co-accused under s. 80, 

idence Act. 

Quaere.—Whether a confession made by an accus- 
ed in the dock, when examined under s. 343 of the 
Oriminal P, 0., can be taken into consideration under 
s. 30 Evi, Act against the other acoused persons. 
MOTILAL p. EMPEROR Nag. 310 
3. 342 (3). Ses Factories Act, 1934, s. B 

319 

— 8. 345 (5-A)—No im in order of 

lower Courts—Case heard and determined by com- 

petent Court—High Court, if can record com- 

promtse—Use of discretton—Aggriseed person 
must be before High Court, 

It is clear from the language of s 439, Ori- 
minal P. O., read with s 345 (5-A) of the Code 
that the High Court oan, in certain circumstances 
allow a compromise to be recorded in the exercise 
of its revisional jurisdiction in the case of any 
peot edine the record of which has beən called for 

y itself or which has been reported for orders or 
which otherwise comes to its knowledge, The lan- 
guage of s. 439 is very wide and it does not limit the 
Jurisdiction ofthe High Court to interfere in revi- 
sion merely in cases in which the High Court has 
called for the record of a case on the ground of some 
alleged illegality or impropriety in the order made 
by an inferior Oriminal Court. The High Oourt 
is, competent to record compromise having 
regard to the provisions of s. 345 (5-A) even 

there is no impropriety in the order of 
either of the lower Oourts in suitable circumstances; 
the parties can be allowed in such cases to com- 
promise their disputes even after the cases in 
which they were concerned had been heard and 
determined by the Courts competent to try them, 
But the exceptional powers conferred by s. 345 
(5-A) should not be used where the proceedings 
before the lower Oourt disclose no irregalarity or 
impropriety, except where the record indicates that 
the parties made some attempt to compromise their 
differences while the matter was still before the 
trial Court and before the Court passed final orders. 

Ordinarily the party who seeks to invoke the 
jurisdiction of the High Court under sub-s, (5-A) 
of s. 345, must be the person aggrieved by the 
offence which has been committed and not an 
accused. person or & person who has been convicted 
in respect of that offence. In any event it would 
not be competent for the High Court to allow a 
compromise to be recorded under sub-s. (5-A) of 
8. 345, unless the aggrieved persons were actually 
before the High Oourt and had expressly recorded 
theirs consent to such a compromise being recorded, 
BABURALI BARDAR p. KALA ORAND Burari Cal, 177 

8.367, Spx Oriminal Procedure Code, 1898, 

a, 424 TUNE ag se 682 
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ss. 369, 430~—Consiruction of s. 369. : 
Section 369, Criminal Procedure Oode, must TL. 
read with s. 430 ofthe Oode. Tua Kina v. NG. 








Ba Sana Rang. 14% 
98. 370, 421,439 (5), (6)—Appeal agains 
conviction dismissed—Recommendation for enhance 


ment made subsequently — Accused asked to shou 

cause—Whether can show cause against convictior 

When an appeal is preferred and it appears t 
the Judge that there is reason to believe that aL 
enhancement of the sentence should be considered 
it is the practice of the Rangoon High Oourt te 
issue notice in revision to the accused to show 
cause against enhancement, and the appeal and the 
revision are heard at one and the same time 
Where a recommendation for enhancement of sen 
tence has been made to the High Court after the 
decision of the appeal, the accused when called 
upon to show cause against the enhancement of 
the sentence cannot be allowed toshow cause against 
his conviction, bat may only show cause against 
enhancement of the sentence. The order the 
High Court in appeal must be regarded as final 
and the a Deran cannot be heard to show 
Cause against his conviction. It does not make any 
difference that the accused's appeal from jail wae 
dismissed summarily. Such appeals are dismissed! 
summarily after consideration of the grounds of 
appeal, im addition” to the judgment and, if neces- 
sary, the evidence, Tux Kina v. Naa Ba Sane 

Rang. 142 
88. 423, 236, 237, 238 —Powers of 

Appellate Court under a. 423, if limited by 

ss, 236, 237 and 3338. 

Section 423, Oriminal Procedure Oude, is to be 
read with ss. 236, 237 and 233. The powers con- 
ferred upon the Appellate Uourt by s. 423, Orimi- 
nal Procedure Uode, are limited by the provisions 
of ea, 236, 337 and 238, Nanp Kiysore v. FET. a 
; 4 
88.423, 439—Acquittal under ss. 303-149, 

Penal Code (Act XLV of 1860), whether can be con- 

verted into conviction under ss. 326-149 under 

eves appellate andrevisional powers of High 
ours. - 

Quaere.— Where accused charged under ss, 302-149 
and also under as, 147, I. P,O., are, acquitted 
by the Sessions Judge of charge under ss 303-149 
but are convicted under s. 147 and the accused 
prefer an appeal against the cvunviction-and the 
complainant tiles a revision toconvict the accused 
under as, 302-149 or in the alternative to enhance the 
sentences, whether the High Oourt under its com- 
bined appellate and revisional powers can convert 
the acquittal under es. 302-149 into a conviction 
under ss. 346-149 and then pass a sentence where 
none is passed by the Sessions Judge for the latter 
offence. AMBIKA THAKUR p. EMPBROR Pat. 529 
88.424, 367—Duty of Appellate Court. - 

It would be well tor District Magistrates who hear 
appealsin criminalcases to bear in mind that they 
are also subordinate to higher Oourts and ıb 18 their 
duty to satisty the higher Uourts by their judgments 
that they have applied their munds to the ĉase before 
them and in recording a finding of conviction upon 
the evidence produced before them, have arrived at 
a correct conclusion. Inorderto discharge this duty, 
it 19 necessary for them to see that their judgmente 
fulfil the requirements laid down by the law. Merely 
saying that all the pointe arising in- the case have 
been considered by' the Court below and have been 











_ Tightly decided, does not show’ that the Appellate 
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mrt has applied its mind to the points arising in 
8 oase and has arrived at its own independent 
udgment in respect of them as itis require by the 
wW to do. BANBIDHAR v. EMPRROR All. 682 
8.430, Bus Oriminal Procedure Code, 1898, 
B. 369 142 
8. 435. Bus Bombay District Police Act, 
1890, s. 39-A ` 392 
8. 438—Reference to be decided on basis 
of position on date of proceedings. 
A reference made ander s. 438, Criminal P, O., is 
be decided on the basis of the position asit was on 
-+ date when the proceedings began. MUZAFFARPUR 
UNIOIPALITY v. TARA Prasad Pat. 630 
8. 439. Sun Oriminal Procedure Code, 1898, 











8,499 








8.439—Application in revision by private 
party to convict accused of offences of which they 
are acquitted and to enhance sentences in 
alternative, when can be entertained. 
High Oourt is, as a role, loath in ordinary cir- 
.lmstances to entertain en spplicetien in revision 
om a private party asking the Oourt to convict 
accused of offences of which they have been 
quitted by the Sessions Judge and to enhance 
sentence passed upon them. But where there 


æ clear indications that the accused party 
is been defying law and disobeyi the orders, 
th of the Civil and of the Criminal Courts, and 


1a been repeatedly creating trouble in the locality 
r many years past, such application should be 
itertained in revision. AMBIKA THAKUR y EMPSROR 
Pat. 529 
~~~ 8, 439— Power is discretionary. 
Exercise by the High Court of the revisional 
risdiction in criminal matters is a matter of 
‘Secretion, Emrsror y. ABDULLAH KARIM Sind 268 
8. 439—Prosecution under a, 193—Lower 
Courts concurring— Order, tf can be revised. 
Revision can only be granted, if there is some 
«cor of law, some irregularity, or some abuse of 
failure to exercise jurisdiction, It is inadvis- 
syle for the High Court to interfere in revision 
àen two QOourts have concurred in holding that a 
osecution is in the interests of public policy. In 
se of a prosecution under e, 198, I. P, O., such a 
urse is not even inthe interesta of the accused 
raon as it deprives him of the only means of 
saring his character, which would otherwise re- 
ain affected by the fact of the complaint havi 
en made and endorsed by the Oourt of appeal 
AHARI Lan BUD v, Empagon Lak. 588 
za 3. 439 (5), (6) ‘Sua Oriminal Procedure 
Code, 18:8, s. 370 142 
8 439 (6)—Sub-s. (6) of s. 439 only refers 
to sub-s. (5)—Svope. 
Sub-a. (6) of. 439, Criminal Procedure Code, can 
ly to sub-s, (5) of the section, and means 
at, although a party who has not appealed cannot 
allowed to m an application in revision, yet, 
Hrocesdinue are taken against him in revision 
id notice to show cause why his sentence should 
*% be enhanced is issued to him, he ghall, in show- 
g cause, be entitled also to show cause against 
8 conviction, Sub-s. (6) is intended to operate as 
4 exception to what is otherwise laid down in the 
ction itself. Tusa Kina v. Naa Ba Sarna 
, < Rang. 142 
——— 88.439 (6), 562— Release under 3 
probation of good conduct—Order set aside and 
sentence in heu Ee paned ander 8. 562 . (3) 
Whether amounts to enhancement of sentence. 
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Under s. 562, Criminal P. O., when an accused 
is released on probation of good conduct, no een- 
tence is pa by the Court. Therefore, when,- 
onder s. 562 (3) the High Court sets aside an order 
and passes a sentence in lieu thereof, it cannot be 
said that it enhances a sentence within the mean- 
ing of s. 439 (6), Oriminal P. O. An enhancement of 
santence pre-supposes that there is a sentence to 
be enhanced, Exrsror v. Migo Gautam Hussain 

Sind 428 

———— 88, 476-B, 195 (3)—Special Judge making 
complaint under s. 476 for offence committed in case 
under U. P. Encumbered Estates Act—Appeal from 

such order—Forum. y 

Where a pereon commits perjury in the Court of 
a Special Judge in a case under the U., P. Encum- 
bered Estates Act and the Judge makes a complaint 
against him under s. 476, Oriminal P. O , the Special 
Judge acts onlyas a Oivil Court irrespective of the 
fact that the Oourt is further invested with special 
powers under the Encumbered Estates Act. The 
Special Judge is primarily Oivil Judge and ifhe 
takes anyaction under s. 476, 0 al P. O., in an 
ordinary civil case, whatever its valuation, his order 
would be appealable to the District Judge and not to 
the High Oourt. AKBAR Husam KHAN 4, ee ter 

8, 488—Wife living with Ausband for short 

while during pendency of her application for 

maintenance, by husband's subterfuge— Maintenance, 
if should be disallowed on the ground. 

Where the husband has neglected his wife fora 
number of yearg and the fact that he has succeeded 
by means i bs subterfuge in making her live in his 
house for a short while quring the pendency of an 
application for maintenance by her, should not be 
allowed to affect the decision of the application 
presented by her for maintenance, GuuLam Monau- 
MAD v, ALLAH RAKEI Lah. 69 
8 491—Powers of High Oourt under, to 
enquire into conduct of Political Agent before 


issuing warrant of arrest under s. 7, Extradition 








Act, : 
The powers of the High Oourt under s. 491, 
Criminal P O., are limited and they do not autho- 


the High Court to enter as it were upon an en- 
ene atte conduct ofthe Political Agent before 
issuing a warrant of arrest under a. 7, Extradition 
Act, All that the High Court is concerned with 
while exercising its power under s. 491, is to see 
d id tt 
ed is on the face of it legal and va 

ae are ay formal defects in the warrant under 
which the applicant is arrested, the High Oourt can 
certainly take notice of them and can upon that 
basis hold that the warrant is on the face of it in- 
valid. It would necessarily follow in that event 
that the detention of the applicant was unlawful, 
bat this is the limit beyond which the High Court 
cannot go in the exeroise of ite power under s. 491, 
Iszan HUSAIN y. EMPEROR All, 302 
——~ss. 496, 109, 117—Surety bond for. 
proceedings under s. 109—8. 496, +f applies to 

proceedt: unders. 109—fForm of bond. h 

Section 496, Criminal P. O., applies to proceedin 
under s. 1090f the Code, Section 49, does nut merely 
refer to an accused person but generally to “any 
person other than a person accused of a non-bail- 
able offence who appears or is brought before a 

urt.” , 

a the absence of any special form presaribed by 
law with reference to the preventive ssotions of 
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the Criminal P. O., there-ia nothing to prevent the 
use of the printed form préecribed for appearance 
under as, 498—499, specially when the bond makea 
it clear what the nature of the proceedings was 
end in which Court accused was to appear. EMPEROR 








v, KARBALAI Hussain ~ Nag. 318 
8,497 (1). Sam Oriminal Procedure Code, 

1898, s. 499 i ` 249 
88. 499, 514, 497 (1)—Bail bond for 


appearanee containing undertaking for good 

behaviour—Forfeiture, legality of. - 

The only condition contemplated by a bail bond 
is a condition for attendances in Court and a bail 
bond in which any other condition of the nature of 
condition as to undertaking for good behaviour such 
a bond, is included, cannot be regarded as a bond 
under the Code The forfeiture of such a bond is 
therefore illegal Giant Manure BINGAH v, Ewpsron 

Oal. 249 
88.499, 514, 537, 439 —Bell—Surety— 
Conditions on - which decused was released not 
forming part of bail bond—Strety, however, signing 
` order-sheet, containing termé—W r form part 
of bond—Procedure under s. 514 ~ not followed— 
Facts not showing failure of justice—Interference 


in revision. E eA 
Where although the conditions imposed on the 
accused before releasing him on bail donot form 
part of the bail bond executed by the surety, yet 
the surety has signed the order-sheet of the 
Magistrate against the part which contains the 
undertaking on which he accepted the bail bonds, 
the order-sheet with the aurety's signatures itself 
becomes a part of the contract between the parties. 
Where the Magistrate has failed to follow the 
procedure under s. 514, Criminal P. O. in 
holding the surety to his bond without calling 
upon him to show cause why the penalty should 
not be paid, although such an omission is not 
justifiable, yet if the facte show’ that euch an 
omission has not occasioned any failure of justice 
it is sufficient to prevent interference in revision. 
RAM BILAB SHARMA v. EMPEROR Pat. 598 
8 514, Sua Oriminal Procedure Oode, 1898, 
B. 499 i 249,598 
gs, 514, 106—Bond for appearance of 
accused — Forfeiture — Recoraing of evidence— 
Burden to give explanation why accused was unable 
to attend Court—Bond under s». 108—Hvidence to 
prore resh breach of peace and forfeiture ‘of 
ond— untty of cross-examining witness — 
Witness on whoacevidence forfeiture is established 
-examined in absence of accussd— Whether should 
again be examined in presence of acoused— 
Forfeiture should not be ordered without 
accused or surety chance io proce their allegation, 
In cages where a bond has been executed ` for ap- 











pearance merely, it isoften unnecessary for the Magis-' 


trate to record any evidence at all. The Magistrate 
knows by his own observation that the accused failed 
to appear in his Court. The burden of proving the 
negative, that ia to say thatthe accused absented 
themselves without reasonable cause for their non- 
appearance, is not upon the prosecution and it is for 
the surety to give an explanation why the accused 
person was unable to attend Court. 

Obiter—In case of bond under s. 106, Oriminal 
P. O, it is necessary for the Magistrate to 
record evidence to prove the commission of afresh 
breach of the peace and the forfeiture of the bond. 
Buch evidence need not, according to the terma of 


8. 514, be taken in the presence of the respondent, 
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but when the respondent appeara and shows cause 
he must be given an opportunity of orosa-examinin: 
the witnesses upon whose evidence the Magistrate ha 
directed him to show cause why the bond should nc 
be forfeited. The section doesnot require that befor 
a final order is made the witnesses on whose evidene 
the forfeiture is held to be established, if they han 
been previously examined in the absence of th 
accused, must again be examined in his presence 
Where the Magistrate directs forfeiture of-bon 
executed for the appearance of accused and direct. 
the surety to pay penalty without giving the accuse 
and the surety an opportunity of showing cause b; 
adducing evidence, as to why the accused failek 
to appear, the order is bad .and must be set aside 
KUMARAPAN v. Tas Kine Rang. 614 
88, 523,144—Magistrate refusing to take 
proceedings under 38. 144—He must exercis- 
discretion conferred by s, 523 in respect of property, 
seised by Police—Proper order to be made— 
Discretion not judicially ewercised—Interference by 


High Court : - 
a a Magistrate after having refused to take 
proceedinga under s. 144, Oriminal P, O., thinking 
that he was not competent to investigate the ques 
tion as to who was in possession of the property 
seized, directs the Police to retain it in their cus- 
tody : and, if it was liable to decay, to sell it, and 
deposit the money insafe custody pending order: 
from a proper Court, he has not judicially exer- 
cised the discretion which s, 628 confers on him 
and the High Uourt can, therefore, interfere with hie 
order. Jn such a case hemust exercise the discre 
tion conferred by s, 523 and if he decides that one 
or other of the parties was in possession at the 
time the Police seized the property, the proper 
order to be passed will be to restore that party tc 
possession, If the Magistrate is unable to decide 
who is in possession, it will be his duty to issue a 
proclamation under sub-s, (8) of s. 623 and proceed 
ln ascordance with the provision of thas sub-sec- 
tion. RAMBAGAR YADAV v M Yunus Pat. 773 
- 38.530, 561-A—Oomplaint under-s, 420. 
Penal Code {Act XLV of 1860), disclosing offence 
unders 477—Accused tried and acquitted under 
former section—Magistrate having no jurisdiction 
to try under 3,477, Penal Code (Act V of 1860 
—Proceedinge, validity of—Fresh trial, necessity of. 
Where the fact disclosed in the complaint under 
s. 420 constitutes an offence under s. 477 and it is 
found that the Magistrate trying the case and acquitt- 
ing the accused under the former section had no 
jurisdiction to try the same under the latter section 
the proceedings before himare void andthe accused 
should be re-tried under the latter section but he 
should not be allowed to adduce fresh evidence so as 
to fillin gaps undere, 5AL-A, Oriminal P. U. Raw. 
PRESHAD V. DHANNA : Lah, 416 
8. 530 (q)—Maptsirate trying offence 
under s. 4, Bombay Presentton of Gambling Act (IV 

of 1857), ewmmartily—S 530 (q) if applies. 

Trying an offender summa under s, ‘80 (9) 
Oriminal P 0., means trying the particular offendar 
in a particular case summarily and trying that 
offender for that offence of which he ie accused 

Where, therefore, a Magistrate tries an offence 
under a. 4, Bom. Gambling Act summarily, s. 58C 
tg), Oriminal P O. applies. FMPAROR v. MAHANANI 
canoer 3 Band 6564: 
—— 8 537. 


Sap Criminal, Procedure Uode, 1898, 8. 297 38: 
Ben Oriminal Procedure Gode, 1898, s. 499 “694 











Vol. 185] 


Criminal Procedure Code —éonold. 


—— 88.537,239--Two persons charged with 
same offence of miurder—Prosecutton evidence 
: mutually exclusive—Jotnt trial, legality. - 

When one accused is charged with having mur- 
dered a certain person at a certain place, and an- 
other accused is charged with having murdered the 
same person at the same time and place, and both 
these accuged are being prosecuted because there is 
evidence against both, but the evidence is of such 
a character that both of them cannot be convicted, 
and if one set of evidence is believed, one of tha 
accused will have to be convicted, whereas if the 
other set of evidence is believed, the other accused 
will have to be convicted; it cannot be said that 
those persons are charged with the same offence 
committed in the course of the same transaction 
within the meaning of s. ~239, Criminal P. O. 
“The same offence |“ means an offence arising out of 
the same act or series of acts and can mean nothing else. 
When the prosecution evidence againsttwo persons 
is mutually exclusive, there i4 no provision of 
Oode under which those persons can be tried toge- 
ther ;‘and the joint trial of the two persons is 
not & mere alarity which can be cured under 
s. 537, Oriminal P, O., it is an illegality which 

tothe very rootof the trial. Naa Sar KER v. 

AB KING Raag. 303 
= 8..561-A. See Criminal Procedure Code, 
1898, s. 530 415 

8 562, Sse Criminal Procedure Code, 1898, 
8. 439 (6) 428 
Criminal trial—Bail. Sez Penal Code, 1860, s oie 


Benefit of doubt—Court doubting 
prosecution version—Benesit of doubt. 
Once the Court has any doubt about the truth 











truth of 


of the version evan as first recorded in the first in-, 


formation report, then the accused is entitled to the 
benefit ofthat doubt. RAMBRIOoH SINGH v. EMPEROR 
Pat. 162 
Case under 8. 879, Penal Code (Act XLV 
of 1860)—Property seized—A/ter investigation case 
referred as of civil nature— Property should be 
returned to persons from whom tt waa sessed and 
not to complainant, 

In a case under s 379, I. P. C., against five per- 
eons in respect of articles used in cultivation, the 
Police seized the property and after investigation 
referred the case as one of civil nature The Magis- 
trate struck off the case from the Police file but on 
the recommendation of the station house officer 
ordered that the property be- returned to the com- 


plainant : . 

~Held, that the subsequent order was wrong and the 
property had to be returned to the persons from whom 
it was seized. In re FADI SUBBAYYA Mad. 440 (a) 
Confession—No evidence to show that any 
portion of exculpatory element is false—Con- 
fesston should-either be accepted or rejected as a 
whole—Right of private defence—Held on facts 








that accused exceeded the right—Penal Code (Act 
XLV of 1860), s. 304. ; 
Where there is no other evidence to show affirma- 


tively that any portion of the exculpatory element 
in the confession is fslse, the Court must accept 
or reject the confession as a whole and cannot 
accept only the inculpatory element while rejecting 
the exculpatory element as inherently incredible. 
Held, on facts that the accused had a right of 
rivate defence but in Litting the deceased on 
with axe and killmg him, he exceeded that 

, right: (The conviction was altered to ona under 
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second part of B. 304, Penal Code.) KALA MopAMMAD 
AKBAR Y. EMPEROR Lah ,274 
Cénsiction—Fight between two mob:— Yere 
suspicion that accused were present is not sufficient 
for conviction. 
- If a fight bas taken place between two arm-d mobs,’ 
but there is ao evidence as to what actually occurred, 
& mere suspicion that the accused were present can 
form no basis for a conviction. RAMBRIOHH SINGH v. 
EMPEROR - Pat. 162 
Conviction—No conviction on basis of 
scientific theortes 
Persons cannot be convicted merely on acientife 
theories which may or may not be infallible Jawan 
Sinaa y. EMPRROR Lah. 266 
- Duty of pros-cution—Defence story untrue — 
Prosecution must still establish truth of their’ 











story. 

Eveu if the version put forward by the defence be 
wholly untrue, yet the prosecution must establish’ 
beyond all reasonable doubt that the case put forward 
by them is trus. JADU JBA v. EMPBROR Pat. 162 
Duty òf prosecution — Public prosecutor 

should not withhold evidence, 

It is the duty ofa Public Prosecutor to conduct the- 
case for the Orown fairly ; his object should be, not to 
obtain an unrighteous conviction, but, as repre- 
senting the Orown, to see that jostice is vindi- 
cated ; and in exercising his discretion as to the 
witnesses whom he should or should not call, he 
should bear that in mind It is his bounden duty 
to place before the Oourt for the adjudication of 
the Court, all the evidence against the acoused per- 
sons and should not withhold certain evidence by 
not calling the principal witness on tle’ 
ground that he did not believe the witness's 
evidence, It is for the Judge not fr 
the Public Prosecutor to decide whether the 
evidence should be believed or not. Naa Sar Kup v. 
Tur KING Rang. 303 - 
—--——. Evidence — Privileged communuation — 

Letters written by accused to another accused, in 

possession of latter's lawyer—Whether priviledged 

communication under a. 126, Rvidence Act(£ of 

1172). 

Letters written by 
alleged to be in possession of 
not prima facie privileged communications by 
accused to his lawyer under 8.126, Evi Aci.” 
PunpLI0 Prosgouror, Mapras v. M, B. MENOKI i$ 

Mad, 419 

Evidence — Riot—Riot ae res.lt sf party 

factionin village — Cause of trouble should be 
ascertained, 

In acase of riot which is the result of a party 
faction ina villege where the evidence on either 
side isliable to be prejudiced, it is necessarily of 
importance to ascertain the cause of the trouble. 
NARSINGH BINGA y. EMPEROR Pat, 594 
Evidence—Riot alleged as result of threats 

by accused to nt complainant's servant from 
working for him—Threats, proof of — Hearsay 
evidence of complatnant as to what his servant told 
him regarding threats — Admissibility of—Story of 
unjustified attack not supported by unambiguous 
and unimpeachable emdence —V alue of. 

Where the prosecution allege that the riot was the 
result of the threats and attempts of the accused to 
prevent the servant of a complainant from working 
for his employer, the only way the prosecution can 
prove these threats is b evidence of some one who 
heard them uttered. hearsay evidence of the - 





accused to another accused 
latter’s lawyer are 
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complainant with regard to what the servant told him 
that the accused persons had said, is inadmissible 
unless, possibly, it is impossible to secure the attend- 
ance of the servant. 

It is possible to believe a story of an apparently 
unjustified attack when itis supported by unam- 
biguous and unimpeachable evidence. But when the 
evidence tendered ig not of that description, it is 
unsafe to accept it unless it is supported by circum- 
stances indicating its truth Evidence of previous 
threat is evidence of such a nature. NARSINGH SINGH 
v. HMPHROR Fat. 594 
- Evidence— Witness—Statement to Police— 

Repxdiation of portion—Duty of Court. 

When a witness is confronted with a portion of 
his Police statement whichhe repudiates, the Police 
Officer recording his statement should be questioned 
specifically with regard to that portion of the state- 
ment, The practice of merely asking the Police 
Officer perfunctorily whether a particular document 
represents the witness's statement as a whole should 
be condemned. It is the obvious duty of the Judge 
to apply his mind tothe question whether he is 
satiched. that the denial is to be rejected. Eupsror 
v. JIWAN Das MILAWA Raw Lah, 380 
Identification—Articles not mized with 

similar articles—Value of identification. 

Where during the identification of articles re- 
covered from the accused, they were not mixed with 
similar articles, this omission would not make the 
identification inadmissible although it would de- 
tract from the weight that would otherwise be 
attached to that evidence, MOTILAL v, EMPEROR 


Nag 310 

— Murder — Presumption — Accused's recent 
possession of property of murdered person—Cause 

of death not proved—Presumption or puit if arises 
herəthe charge is specific, that the murder was 
caused by throttling and it is not proved and there 
is no evidence to show thatthe deceased was murdered 
at all, the presumption of guilt cannot be drawn from 
the recent possession by the accused of jewellery 
taken from the murdered person. EMPEROR v. 
TADUTURO PuLIGADU Mad, 829 
——Practice—Appeal from conviction on private 


ion—Oomplainant, if entitled to be heard 
by an Advocate. 


strict rule is that in an appeal against a 
oonviction, only the Crown is entitled to be served 
with notice, and heard. Nobody but the Orown is 
entitled to be heard, use no private citizen is 
technically interested in upholding a conviction. 
But the true rule, which should be followed in all 
Courts, is that in private prosecutions, the Court in 
its discretion may allow the complainant to appear 
by an Advocate, bat it is not in any case bound to 
do so, Praası BHULABHAI œ, BHAGWANJI BAWABHAI 


" Bom. 795 
——— Revision— Practice. 

As a general practice the High Court will not 
entertain in the absence of most exceptional circum- 
stances an application in its criminal revisional 
jurisdiction after the expiry of 60 days from the 
date of the decision or order impugned. ZAFAR 
ABBAN v. JAGEBAWAR Bux Roy Pat. 346 
Revision—Quesiton of fact not disputed in 

lower Court, if can be introduced in revision, 

High Oourt sitting in revision cannot allow the 
applicant to introduce before it questions of fact 
which, as they were not disputed, by implication, 
were admitted in the lower Court, NEBRANDAS 
HoLLARAM y, HMPBROR Sind 832 
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—_———~ Revision—Sentence— Practice, 

Asa rule, the High Oourt is reluctant in interfering 
jn the sentence passed by the trial Court. Gur 
ZAMAN MIR ZAMAN v., EMPRROR Pesh. 208 
Sentence — Offence punishable under two 

different sections of Penal Code— Punishment 

should be under section imposing higher penalty. 

Where a person is found guilty ofa criminal act 
which is punishable under two different sections of 
the I, P.O., he may be convicted under both the 
sections, but should be punished only under that 
section which imposes the higher penalty. EMPEROR 
v. LAYJI MANDAN om. 413 (b). 
Trial by jury—Defences taken by accused in 

alternative, inconsistent— Whether proves that 

evidence led on behalf of prosecution should have 
been beltered by suvy 

In a criminal trial the presumption of innocence 
is always in favour of the accnsed till he is found 
guilty, and he ig also entitled to the benefit of a 
reasonable doubt, Even if the defences taken up by 
the accused in the alternative were inconsistent, that 
would not necessarily prove that the evidence led on 
behalf of the prosecution, who must establish the guilt 
of the accused, should have been believed by the jurys 
EMPHROR v. JBINA Soma Bom. 382 
———Trial by jury —Verdict — Interference. 

No Oourt will interfere with the verdict of a jury, 
even if it may itself think differently of the evidence, 
or because it thinks that another jury may have come 
to a different conclusion. T» “lightly interfere with 
the verdict of a jary with which the Sessions Judge 
has agreed would be to reduce trisl by jary in this 
country to a farce, Timpseor Pp. JHINA Soma 

: Bom. 382 

Custom— Essential requirements of, for legal re- 

cognition— Mere exclusion of names of daughters 

from khewat, if establishes their exclusion from 
share in father’s inheritance by recognised c istom 

It isof the esence of special usages modifying 
the ey law of succession that they should be 
ancient and invarjable, and it is further esseatial 
that they should be established to be go by clear and 
unambiguous evidence, It is only by means of such 
evidence that the Courts cao be assured of their 
existence and that they possess the conditions of 
antiquity and certainty on whichalone their legal 
title to recognition depends. 

The mere exclusion of the names of the daughters 
from the khewat does not go very far to establish that 
they were by recognised custom excluded trom any 
share in their father's inheritance. Bargo Raza ». . 
AKBARI Oudh 441 
Inheritance—Sheikhs of Mangalsi Pargana, 

District Fysabad—Hrxclusion of daughters from 

inheritance. h 

The custom of exclusion of daughters from any 
share in their father's inheritance does not exist 
among all the Sheikhs of Pargana Mangalsi of Fyz- 
abad District. Bang Raza v. AKBARI Oudh 441 
— Manual of customary law—MValus of. 

The manuals of customary law prepared from 
official sources are of great authority, ArsHa BIBI 
v. BEGUM BIBI Sind 87 
————-Migration—Agriculturtst tribe migrating to 

another colony takes its customary law with it 

— lat agriculturist of Gurdaspur District of Punjab 

migrating to Sind under colonieation scheme, whe- 

ther governed by Punjab customary lato— Widows 
and daughters, if excluded by sons—Right to 
maintenance of widow is lost on her re-marriage, - 

Obiter per Davis, J. O.—In the Punjab when a 
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family or tribe of agriculturists moves from one 
canal colony to another canal colony, no question 
would really arise astothe binding force of their 
customary law. They bring with them, when they 
migrate, their customary laws including the custo- 
mary law of succession prevailing in the district 
from which they migrated. 

The Jat agriculturists of Gurdaspur District of 
the Punjab who migrated to Sind nearly forty 
years ago under a oolonization scheme to culti- 
vate land watered by Jamrao Oanal have not 
adopted the system of law practised by the people 
of Bind but have continued to fellow the Punjab 
customary law. Consequently amongst them widows 
and daughters are excluded by sons and the right 
of a widow for maintenance 18 lost by her re-mar- 
Triage. Alsua BIBI 4. Begum Brar Stnd 87 
Right of burial—~Ousiom to bury dead, 

when should be decided as existing. 

A Court should not decide that a certain local custom 
exists unless it is satisfied of its reasonableness and 
its certainty as to extent and application. Whee the 
trial Oourt finds that the customary right of burial 
exists over a portion of the disputed plot but is 
unable to ascertain the limits of that portion, the 
custom is not established as the extent of land 
over which the supposed customary right exists 18 
uncertain, HAM Ran BiJaya Prasap SINGH 9. ABDUL 
Guani Kuan Pat. 350 
Custom (Punjab) Allenatlon—Landlora's right 

to challenge ultenation of Acuse belonging to non= 

proprietor—Such alrénations taking place for long 
pera Ae on onus. 
roadly siuted, 1t may be taken asa iule that 
where a large number of unchallenged alienations 
by non-proprietoia have been taking place for a 
very long period, the onus should be placed on the 
landlords to show that they have a right to control 
those alienations, This they may be able to show 
by proving a grant and then the case would be 
governed by the terms of thatgrant. To hold other- 
wise would be to hold that a -rale of custom had 
been established and befure a finding of fact on 
& point could be upset, 4 certificate as regards 
custom -must first be -obtained - from the District 
Judge. ý 

It is true that once the onus igs placed on the 
landlords, it 15 an onus which ia almost ımpossible 
to discharge but that is no ground for shifting the 
onus when a large number of instances of sales 
and mortgages extending over a century have been 
established and in not one case has there been a 
successful challenge. The conclusion 15 almost in- 
evitable that the landlords had no right to challenge 
an alienation of a house belunging to a non-pro- 

rietor unless the landlord could show that the 

was built on land granted by the proprietary 
body out of the shamilai des. RANJIT SINGH v. NAWAL 


Lah, 395 
—_——— Widow — Reverstoner, however 
distant, whether competent to challenge. 

A reversioner, however, distant woulu be competent 
to challenge a widow's alienation, The exact degree 
of relationship is not material ın a suit for declara- 
tion by reversioner thut a sule by a widow shoula 
not aftect his reversionary rights. MANDIR GITA 
Buawan, Sulgt KUkUKoBATRA JIRAN UDDHAR, KURU- 
KHBETRA v., SADHU RAM Lah. 422 
—— — Jalaps—Succession — Batadar son, whether 

can succeed with ordinary sons collateratly. 

Among Jalapa, a Satadar son, that 1s, 8 son by a 
Mother of an inferior tribe can sucosdd equally 
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with ordinary sons collaterally, although such a 
son does not succeed equally in the case of paternal 
inheritance, SARDAR Kuan p, MOHAMMAD AKRAM 
Kuan ` Lah, 894 
to Gaya, if 





Legal necessity —Prlgrimage 
valid legal necessity. 

According to Hindu ideas a pilgrimage to Gaya 
by a widow is for the spiritual benefit of the hus- 
band and would constitute valid necessity for an 
alienation by her. MANDIR GITA BHAWAN BHIRI 
KURUKHBETRA JIRANUDDHAR KURUKHSHTRA v. SADHU 
RAM Lah, 422 
——- Muslim agriculturist, if can give up custom 

and follow Muhammadan Law—Presumption in 

favour of parties being governed by customary law, 

There is not even in the Punjab any presump- 
tion ın favour of parties to a suit being governed 
by custom as against personal law. It must 
be evel Tk may be proved easily in the Punjab 
by the production m evidence of Government 
records, the riwaj-iam, in which the customs of 
the agricultuzists are recorded, AisHA BIBI v. Bacum 
BIBI Sind 87 
Person described in achool register and other 

documents as Rayput—Some documents describing 

him as Pandit or Kashmtri—Person held Rajput. 

Where a person is entered in school register and 
other documents as Kajput though in some docu- 
ments he is described as Pandit or Kashmiri, the 
latter ‘description not being acaste description, the 

aon muat be considered as a Rajput. Gavia 

UBSAIN V. SEORETARY OF STATH Lah. 137 (a) 
— Ferson dyang leaving grandson with step- 

mother—Share of step-mother —True heir. 

Where a person dies leaving behind him a grandson 
with his step mother, the true her is the grandson 
but a half is frequently given under Customary Law 
to a step-mother for her maintenance andthe main- 
tenance of her daughters, She has only a lfe-tenure 
in half share thus given to her, DHARMON v, RAN 
BINGH . Lah. 828. 

Vlllage—Tests—Sohna, if village or town. 

A place which has got the publio buildings whioh 
has had a population for 70 yeaıs or more of over 
five thousand, which has got paved streets and 
which collected octroi dues over 60 years ago, must 
be regarded asatown. The mere fact that the 
tenure is the place bhaiachara does not inany way 
conflict with its beg a town and not a village. 
On these tests, Sohna 1s nota village, 

Sohna is not a village buta town, The landlords 
there have no right to challenge an alienation ofa 
house belonging to @ non-proprietor unless the 
landlord can show that the house was built on land 
granted by the proprietary body out of the shamilat 
aeh, RANJIT SINGH V. NAWAB Kuan Lah. 395 
Gustom (Sindj—Succsssion, Sax Oustom—Migra- 

vion 87 
Decreo—Nullity—Same manager representing both 

piaintif and defendant whose estates were under 

protectton of Ohota Nagpur Bncumbered Hatates Act 

(Vi of 1870)—Defendant not prejudiced — Decree 

passed ts good ons and not nulisty—OCourt should 

look to substance and not form of action. 

The fact that the same manager representes both 
the plaintiff and the defendant whose estates were 
unde: protection of the Chota Nagpur Encumbered 
Estates Act ina sult brought in 1919 undoubtedly 
makes the proceedings highly anomalous but this 
does not make the decree passed in that suit a 
nullity. when the defendant is not in any way 
prejudiced, as, the anomaly is due to the provisions of 
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the Act as it stood at the time of the suit. In such 
a case the question which the Oourt has to ask 
is whether there. was n genuine and bona fide con- 
test- in the suit. The utmost that can be said is 
that the procedure adopted in the suit is some- 
what irregular, but that by itself would not make 
the decree passed in the suit a nullity, especially 
when the Court has complete jurisdiction to try the 
suit, After all what the Oourt has to look to is 
the substance and not the foim of the action and 
once it ıs clear that notwithstanding the fact that 
the parties are represented by the same manager, 
the proceedings in the .suit does not represent a 
mere sham contest and that the suit is properly 
defended the decree must be held to be a good 
decree. LAL TIRATEANATH Sant Dro v. LAL MIRTUNJOYA 


Nara Saur Deo Pat.79 


—— Variation. Sga Hindu Law 580 
Deed—Construction. Ss Insurance 173 
—— Construction — Direct words not wused— 


` Evidence of parties, if uninterested, whether guide 
‘to meaning of ‘phrases used. 

Where direct words sre not used to convey a 
right and the matter is one of inference by impli- 
cation from the phrases used, thenthe evidence of 
the parties, if they are not interestedone way or 
the other in the matter, is the surest of all guides 
as to the meining of the phrases us:d. AMAR Nata 
Kuosa v. M., O. Mowan Lah. 65 
Oonstruction—Document to be construed as 

whole ee ee 

-The document, according to the well-known princi- 
ples of construction must be- construed asa whole 
and it 18 not legitimate to pick out one or two para- 
gropbs and rely 
rest of .the document. 
must be gathered from the whole of the document, 
FAROK AHMED MEAH v, LALIT MOBAN OHOUDHURY 

` Cal. 94 
Construction—It is a matter of law— Duty 

of Judge—Description partly correct and partly in- 
correct—Correct description suficient to identify 
subject-matter—Land described by boundartes and 

area—Whtch prevails. . 

“The construction of a document isa -.matter of 
law, atid it is the duty of the Judge - to construe 
the terms of the grant in accordance with law, and 
on his-independent construction of ita terms, to 





come to his own conclusion as to whether the lands. 


in- suit were included within the grant or not. 
He is ın no way bound by the, opinion of the 
Financial Commissioner, which is based upon con- 
siderations which are irrelevant in a Oourt of-law. 

When a description in a document is partly cor- 
rect and partly incorrect and. the. .former part is 
sufficient to identify the subject mattar intended 
while the latter does not apply to any subject, the 


erroneous part will be rejected in accordance with . 


the maxim falsa demonstratio non nocet cum de 

ore constat, and extrinsic, evidence to show tha: 
the. intention of the parties was not in accordance 
with the part of the description which is correct is 
inadmissible. So, where there ıs a description of 
Jand in-a document setting forth the boundaries 
and then specifying the quantity as 80 many acres, 
etc., the description in regard to the acerage is con- 
sidered to be -mere false description if there 13 an 
error inthe quantity, and the land within the 
Doundaries passes. by the document, whether it be 


Jesa or more than the quautity specified. BAKAR ALI . 


V, AMIE ALI MBAH à - ` .--- Rang. 641 
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—Ezecution of, by illiterate person upon 
misrepresentatron of its nature—Votd or votdadle, 
Obiter.—Wheie an old and illiterate person has 

executed a document upon a representation that it 

was lease, while in fact it was gift deed, there was 

a misrepresentation as to the nature of the docu- 

ment and not merely as to its contents and there was 

no real execution and the document is void ab 

initio and not. merely voidable. . RAJA BINGH v. 

Cuar- oo BINGE p Pat. 816 

Dekkhan Agriculturists’ Rellef Act (XVII of 

.1879\,8 15-D—Sutt for account of mortgage res 
quiring setting aside of saleof equity of redemp- 
‘ton,.if maintainable wee 
Suit claiming merely an account of the mortgage 
which requires setting aside of the equity of re- 
demptionis not maintainable undera, 15-D, Dekkhan 

Agriculturiats’ Relief Act. KBIBHNA VITNAK MAHAR 

v. SHANKAR KhIBRNA GANDHI Bom. 807 

— 8. 72—bustt falling under both cls. (w) and 

(y) of 8. 3—S, 72, +f applies—Suit for sale of mort-. 

gaged property and for personal decree incase sale 

proceeds were insuficient — Relief for personal, 

cecree Jalla under cl, w) of 8.3 and ts governed by, 

a, 72, 4 
Section 72, Dekkhan Agriculturists’ Relief Act 
applies to a suit falling under both cls. (w) and (y) of 

B. 30f the Act. A suit may include several reliefs,, 

some of which may be in time and the others time-, 

barred. The question whether a suit is in time or not, 
cennot be decided unless each relief claimed in the 
suit is sparately considered. In a mortgage suit 
where the relief clained by the mottgagee is the 
recovery of the mortgage money by the sale of the 
mortgaged property and @ personal decies is ‘claimed - 
in case the sale proceeds are found insufficient, the 
claim to recover the mortgage debt by the sale of the 

mortgaged property is governed by the provisions of . 

the Lim. Act. But the otber relief for a personal : 

decree falls under e, 3,cl, (w),, Dekkhan Agrioul- 
turiste’ Relief Act, and the period of limitation is 
twelve years under s. 72 of the Act. GURAPPA 

BHIMANNA CHIDGUPPI », MADWALAPPA RAMOHANDRAPPA . 








DUMANE Bom. 429 . 
Divorce Act (IV of 1869), 8. 7—Scope. Se» Oivil , 
Procedura Code, 1908, s. 151 884 . 


— 88. 36,37—Alimony— Subsequent unchastity 
of wife, effect—Bench passing decree nisi observing . 
that alimony should be continued so long as wife . 
remained chaste and unmarried—Observation, 
whether binding on another Bench confirming decree 
and making order for permanent alimony— Such- 
order not containing dum sola et casta clause— | 
Order cannot be varied or discharged on ground of . 
subsequent unchastity. ae ahs 
Observations made by a Benchof the High Court. 
which passed the deciee nist tothe effect that alimony 
could only be paid solong asthe wife remained 
chaste and unmarried, could have no effect beyond., 
the period of interim alimony and would not be bind- 
ing on the another Bench which confirms the decree 
nist and which passes orders as regards pe:manent 
alimony. lf there is no dum sola etcasta clause inthe - 
order making the decree nisi absolute and granting | 
alimony to the wife, that order, should not be varied _. 
or discharged on the ground of subseqnent unchastity, 
T. H. OuanpLBe v A, On ANDLEB g All. 834 
Easement—Arghti of water—Irrigation—Such right 
acquired by raiyat—Government, if can diminish 
supply Jore-onomy for other purposes of greater , 
importance. 
In the Madr 





‘Presidency the raiyat, is entitled to 
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«ceive the water which his landa have been ac- 
«stomed to for irrigation purposes without inter- 
mrence by the Govt, or anyone else. The Govt, cannot 
s required to supply water when none is available 
ad it has a right of conserving and distributing the 
“ater available in the interests of the particular 
_jacut,, In yerracf shortage the only obligation of 
48 Govt, is to make an equitable distribution of 
eater, But the raiyat has a claim against the Govt. 
ten it withholds from him the water which he has a 
ght b demand taking into consideration the supply 
railable, 
It is of course manifest that the needa of the city 
Madras are of every great importance and in 
332008 of rights in others, no one could reasonably 
mplain of the policy of the Govt, in giving this 
«ge Oity a preference in the supply of water, but 
aen others have acquired rights, the law requires 
.at they shall bereapected, The Govt, is not entitl- 
: to economize water in seasons or months of short-- 
«einorder that a perennial supply may be avail-" 
‘le for the use of Madras if this economy means 
atthe raiyats inthe old ayaext will have their‘cus- 
nary supply diminished. MADURANAYAKAM PILLAI 
ATARY OF STATB Mad. 476 
—Right of water—Right to surplus water 
flowing from another's land through artificial 
channel, proof of. 
For the plaintiff to prove that he is entitled to 
e surplus water flowing from the deférdant's 
aid to his own land through an artificial channel, 
would have to prove that he was entitled to 
is water by some right of prescription, Aa Li 9. 
Ban Baw Rang. 802 
—— Right of way—Ownership of two estates not 
co-extensive and equal in validity — Basement, tf 
extinguished by unity of possession of dominant 
and servient tenements. 
The acquisition of a right of way ja not extin- 
ished, but only suspended, by unity of possession 
the dominant and servient tenements where the 
«nership of the two estates is not co-extensive and 
asl in validity, the 
ald for a term of years only and the servient 
yement in full right of ownership. Tan Sit Bian 
U Po Nyon ` Rang. 605 
— —— Riparian rigkts—Owner of upper holding 
—Use by, of water for irrigatton—Rights of owner 
«of lower holding. i Eee 
he ‘proprietor of an upper tenement who claims 
e right to dam up a stream and to impound so 
ach of ite water as he might find convenient for 
_igation, leaving only the surplus, if any, for the 
6 of ths proprietors below, can take for the pur 
-88 of irrigation so much water only as can ‘be’ 
‘stracted without materially diminishing ‘what 
yuld be allowed to descend. If the amount which 
allowed to descend is sufficient to supply tha 
ener of a lower holding with as much water as he 
„eds for his own purpose, it cannot besaid that 
«6 amount that goes down 18 materially diminish- 
. Diminished ıt may be, but not materiully 
“ninished, if the owner of the lower holding has 
ough for his needs, The owner of the lower 
iding is not entitled to restrain the owner of the 
„per holding without any proof of damage, actual 
to be feared for the future An Li v. U San 
AW : Rang. 802 
asements Act (V 011882), 83. 1,4—Applicabiltty ` 
Ko Burma. i : i 
Although the Easements Act does not apply to ° 
uma, the Court must have regard to that in 


145—G. L—V] 





dominant tenement being © 
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considering the question relating to an easenient. 

Tan Sir Suan y. U Po NYUN Rang. 605 

———~—8 18—Villagers accustomed to maki 
offerings for long time at particular “Iethan” 
situated in a house to rid their cattle of diseases 

—If acustomary easement. : 

Where residents of village have been accustomed | 
for a long period of time to make offerings when 
their cattle are afflicted by disease and those 
offerings are made ata particular Isthan in a par- ` 
ticular room, it amounts to a customary easement 
within the meaning of g. 18, Easements Act giving 
the villagers right to continus to make the offer- 
ing, KANHAI BINGA v. Baspgo BAHAT All, 334 
—s, 62 (fy. Sas Landlord and tenant 467 
Electricity Act\IX of 1910), 88. 44 (b) 26 (6)— 

Klectriovyy Rules, r. 31—S. 44 ib) requirements of 

—Removal of meter from its position after 

breaking of seals,to new position by extending ` 

service line — Offences under s. 44 (b) and r. 31, held, 

commitied—R: dl, tf conflicts with a, 26 (5). 

Section 44 (b) Electricity Act does not require 
that the “works” laid or connected up with any 
other “works” belonging to the licensee must also 
be “works” belonging to the licensee. Works” 
as defined in e. 3 (n) of the Act inaludes electric 
supply lines, The supply line, therefore, up to the 
point at which it enters the-meter comes within 
the meaning of “works” as defined in s, 2 (n). 

Held, that the accused in laying the additional 
line from the formar position of the meter up to its 
new position was laying “works” within the 
meaning of s, 44 io), and he laid that line for the 
purpose of connecting it with other works belonging 
tothe licensee, namely the old supply lins which 
terminated at the original position of the meter. 
His act, therefore, clearly amounted to an offence 
within the meaning of B. 44 (b), 

Held, further that as the accused broke open the 
seals which had been placed by the company upon 





“the meter, his act clearly amounted to an offence 


under r,$1(1) of the Electricity Rules. 

Rule 31 of the Alectrioity Rules does not deal 
with cases which s. 2o (5) contemplates but deals 
with the tampering with the seals placed on a meter 
which 19 already working. There is, therefore, no 
conflict between r. $1 and 26, sub-s, (6). M. A. 
BBAGYATI v. EMPEROR om. 506 
Electricity Rules, r. 31. Sze Electricity Act, 1910 

8. 44 (b) s 506 
Electricity Rules (1937), r. 48 (1)—Weres 

originally fized on surface subsequently buried in 

waite There 1s alteration in system and breach of 

ro 48 <1). Š 

It is eh in every case that the prosecution ia 
called upon to prove that a re-wiring haa altered 
the oapacity or character of old “installation, It is_ 
only when there is replacement of lamps, fans, 
fuses, switches and other component parts of the 
installation that the alteration in capacity and 
character have t>» be examined. This exception, 
however, will not apply to electrical installation 
work including additions, alterations, repairs and 
adjustments of existing installations. Where the’ 
wires originally ized on the surface are subsequent- 
ly buried in the walls, there is certainly an altera- 
tion ın the system and not a case of replacament 
and a bieach of r. 48 (1) is committed. Replace-° 
ment means changing of old wirea for new ones. 
Haya Hots v. HuPHRUR rE ` ` Au. 709 

= r. 123 — Ferson actually carrying out 
installation if guilty under r. 133, ` ; 
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The peison who actually oarries out the installa- 
tion is not guilty of any offence under r. 183, 
Electricity Rules ; it is only the person under whose 
immediate supervision the work is carried out who 
is liable to punishment. Hows Hotz v. EMPEROR 


All, 709 
Estoppel. Bes Bengal Tenancy Act, 1885, s. wn E 
— — Acquiescence—Act of building not bona 





fide—Plea, if ‘available. 
Where an act of a 


land is not bona fiae, 6 cannot avail himself of the 
plea of estoppél by acquiescence. KANHAIYA Lat v. 
HANID ALI aa Oudh 467 | 
Evidence. . ~ = À 
eH Criminal trial ‘ h 594 
JEH Practice’ 634 


——— Age—Proof ‘of—Statement of doctor as to age 
‘based upon certain physical iarities—W hether 
legal proof—Hvidence Act (1 of 1872), 8. 45.. 

It is truethat a doctor is in a better position to 
form an opinion about the ‘age of a person than a 
layman, but the statement of a doctor isno more than 
an opinion When from his statement it does not 
appear that he brought any scientific knowledge to 
bear upon his opinion, where the doctor has relied 
entirely on certain physical peculiarities, such as 
teeth, etc, his statement is not a legal proof buta 
mere opinion. ` EMPEROR v. QUDRAT All, 271 
——-= Judgment in prerious suit—Probative value 





of. 
fe questicn as tothe probative value of a fiùd- 
ing in a previous suit depends on the nature of the 


findings and ‘of the issues involved inthetwo 
different suits. PRAELAD Onanpra BINGH v. Bolu 
Mayato : ` Pat. 685° 


Evidence Act (| of 1872), Ea Bengal Tenancy 





Aot, 1885, s. 2t-G MAN 587 
——.— 8, 18—Beops and applicability. m4 
fection 12, i Act, cousists of two parts. 


The first part deals with transactions and the second’ 
rt with instances, BEORETARY or BTATH v. DISTRIOT' 
oAED, RANGPUR | Pea hia! Cal. 454. 

————_ 8. 27— Confessional statement must be 


‘voluntary. a 

“The general rile that a confession ebvuld be volun- 
tary should apply'to a confessional statement under’ 
B. 27.7 ° Da 


‘Where a person had been persistently questioned for . 


höurė; throughout being under arrest, this process is 
such as to'taint any result which may arise irom it, It 
is'a clear breach of the Police instra¢tions which are 
not to` pester people who are under’ arrest, The 
statement thus extracted cannot be considered as 
voluntary confessitn and is not receivable in evi- 
dence. KMPEROR y. TADUTURU POLIGADU Mad. 829 
—— $. 27~ Oriminal Procedure Code (Act V of 

“16984, "8 °162,—Provisions of, if contradictory 

—8. 1832, sf alitrs a. 27, Evidence Aci—Statement 

of accused” to “Police that he would point out 

‘ ornaments 0] “deceased, admissibility. 

The provisions 0f 8 27 of the’ Evi. Act are 
quite independent of e. 16% of the Criminal P; U., 
and tlie amendment of that-section made in 1923, 
was not’ intended to abrogate or impair the effect’ 
of a. 37 of the Evi,’ Act, ‘The statement made 
by the accused that he would prcduce ‘deceased's’ 
ornaments which distinctly led tothe discovery of 
the ‘ornaments falls within the ambit of s. %7; 7 

Section" 27 contemplates the discovery of material’ 
evidence, The material discoyèred would have no 
value unless it is relevant to the fact’ ih ‘issue’ and 
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rson of building upon the | 


{1940 
Evidence Act—contd, 


connected in some manner with the crime under in- 
vestigation. Any information given by an accused 
person showing the relevancy of a fact to the crime 
Must form an integral part ofthe discovery of the 
fact itself, namely material evidence, although . it 
may indirectly amount to a confession. Oonsequent- 
ly, the statement made by the accused that he 
would point out the deceased's ornaments would be, 
admissible. “That would only show his knowledge 
of the ornaments belonging to the deceased but 
would not prove by itself his complicity in the crime 
of murder, MOTILAL y. EMPBROB Nag. 310 
~—— —8. 30—Confession of co-accused—Value of, 

The confession of a co-accused cannot be the 
main evidence ina case. It is the weakest possible 
kind of evidence, which can only be taken ‘into 
consideration against the co-accused by reason of 
the provisions of s. 80, Evi, Act. It is not 
given upon oath and it is not tested by cross 
examination, A statement in such a confession 
cannot alone be held sufficient to justify a finding 
of guilty of so grave an offence as that under 
8. 396, which is punishable with death. As Put 
v. Tae Kine Rang. 2Q5 

< 8.32—Oancelled will, when can be used in 

support of statement made by testator. 

A` cancelled will is admissible under s, 32, Evi- 
dence Act, if it is used in support of a statement 
made by the testator in the interest of other persons, 
his sons, and against his own interest. B, L. Ououpa 
vB. K. Rar Nag, 210 
— 8. 34—Mere entries in book account un- 

supported by corroborative evidence, whether suffi- 

cient to charge person. i 

Under s. 34, Evi. Act, bahi entries are evidence, 
but mere entries in a book account are inenfficjent to 
charge à person It is ne that there should be 
corroborative evidence to prove the payment of specific 
sums, BANWARI LAL v, HUSSAINI Lah. 85 
——— 8.35. bar Evidence Act, 1872, s. 65 oy 








8 35— Buit to eject defendants on ground 
that they. were under-raiyats of plainiifs—Ik 
‘Khanapurt proceedings which preceded finally 

‘published’ Record of Hights, one of plaintiffs op 
ehalf of ail was stated, in decision of Khanapur 
Officer to have admitted that predecessors-in-tnteresi 
oj defendants were co-sharers—Admissibiltty of 
such statement, AN 
A suit was instituted to eject the defendants on an 
allegation that they were under-ratyats of thé 
plaintiffs . The defence was that the defendants were 
not under-ratydis but co-sharers with the plaintiffs 
In the finally published Record of Rights, the pré 
decesaors of the defendants were recorded as under 
ratyats in réspect of the disputed land But in the 
Khanapuri proceedings which preceded the finally 
published Record of kighta, M, one of the plaintiffs 
was stated in the decision of the Khanapuri Officer 
to have admitted before him that the predecessors 
in-interest of the defendants were co-sharers. At that 
tıme M was acting on behalf of allthe persons jointly 
interested ın the land in dispute : 7 
‘Held, that the admission contained in the dedisia: 
of the Khanapnri Officer was admissible, Further 
more, eyen if the decision of the Khanapuri Office: 
were inadmirsible for’ proving the truth of thead 
mission made by M before the Khanapuri Offices 
it would still be admissible for the purpose of prgviiy 
that M made sucha statement. Kaznu Mauro 9 
Kuonka Manto a Pat, 254 


8. 42—Decree granting additional ren 
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owing to increase of land by re-formation whether 

evidence against persons not partica to suit, 

regarding time when re-formed land became jit for 
ston, - 

o recitals and findings in judgment passed in 
< suit for additional rent on the ground that land 
min the holding bas inoreased by accretion, are not 
evidence against persons who are not parties to 
that guit. But the fact that such decrees were 
mpassed by which additional rent was imposed is 
svidence as regards the time from which such re- 
“formed land became fit for possession. ABDUL LATE 
=, HABIBULLA Cal. 714 
8.45, Ssn Evidence 271 
ss. 65 (e), 74 (1) AID, 35- Powersof- 
attorney—Trus co an register of powers-of- 

attorney—Admissibility in proof of original entry. 
Every entry in the register of pewers-of-attorney 
s “a public document’ within the meaning of 
a. 74 il) (iii, Evi Act, baing “a document forming 
act or record of the act’? of an executive 
yublic officer inthe discharge of a statutory duty 
mposed upon him. It follows that a true copy of 
he entry (which by virtue of 5.76, Evi. Act, is a 
-ertified copy, within the meaning of s, 68 (1)) ia 
dmissible as proof of the original entry by virtue 
€ 4.65 (e, Evi. Act. The weight to be attached 
> tha entry depends upon “the accuracy of the 
bstract of the power, . But the Court is entitled to 
„resume the correotness of the abstract in accord- 
noe with the usual presumption that official acts 
ro regularly performed and hence the original 
ntry itself is good evidence of the contents of the 








~ower-of-attorney and ia relevant under e 35, Evi- 
ict. Patto KUMARI BIBI v. Nrewan KUMAR Ga 
al. 691 





$.92—Oral agreement modifying registered 
contract of lease, is inadmissible—Transfer of 
Property Act'(IV of 1882), ss 106, 108—Month to 
month lease—Lessee allowed to construct building 
—Lessor, if can claim ‘demolition—Hts remedy. 
Subsequent oral agreement ‘modifying a previous 
yntract of a month to month lease which is re- 
istered, is not admissible in evidence, f 
Where in case of such a month to month lease, 
“asee is allowed to construct a building on the 
nd leased, it is unjust for the lessor to olaim 
—e structure to be demolished. He ghonld give the 
«gs60 a notice to quit, JADUNANDAN Das v. Mano 


p Pat, 284 
—— s$ 106. Sze Muhammadan Law 837 


———8.116. Smr Limitation Act, 1903, Art, 139 `“ 


'858 
8.118- Child witness—Duty of Court. 
When a young child is called aa a witness, the 
‘at step for the Judge or Magistrate to take is to 
tiafy himself, by questioning the child that the 
ild is a competent witness within the meaning 
a, 118, Evi, Aot. Am Pury. Tua Kine 








F Rang, 205 

8.126. Ess Oriminal Procedure Oode, 1898, 

8 94 (3) 419 
—— 8, 145, Fes Civil Procedure Code, 1908, 


O. VI, r. 5 588 
«ecutlon—Bar to—Decree obtained by depositor 
against Oo-operative Bank for return of deposit — 
During pendency of suit, compromise sanctioned by 
Registrar, Sooper ate Societies under s 24-A, Bihar 
and Oriasa operative Soctetiers Act (VI of 
1935)—Decree-helder no party to tt—Whether bar 
to execution of decree, 

Where during the pendency ofa suit bya depo- 


GENERAL INDEX 


zlii 


Executlon—conold. R 
sitor against a Oc-operative Bank to recover the 
amount of the deposit, a scheme of compromise 
under 8. 24-A of the Bihar and Orissa Co-operative 
Societies ‘Act is sanctioned by the Registrar of Oo- 
éperative Societies, the compromise is binding on 
plaintiff depositor under e 24-A (3) of that Act 
although he is not party to the compromise anda 
decres passed in the suit is only a security for the 
debt that is owing to the decree-holder and has 
the effect of establishing that debt as against the 
Bank and though the compromise ig no bar to 
the passing of a decree, it is a clear bar to exeou- 
tion ofthe deorss The compromise bars execution, 
not by reason of any express provision in the Bihar 
and Orissa Oo-operative Societies Act, but under 
the general law. Buxar OasnrraL Oo-oPERATIVE 
RANK, Lrp, v. AKHOURI BINDHYAOHAL PRASAD SINGH 


Pat 606 
— Limitation — Implied 





adjudication of 
question of limitation—There was held no implied 
adjudication, 

The answer to the question whether in a parti- 
oular case there has been implied adjudication of 
the question of limitation depends upon the circum- 
stances of each case. If the execution Court had 
passed any effective order for further execution to 
the detriment of the judgmont-debtor, it might 
safely be inferred that there had been an implied 
adjudication of the question of limitation. Mere 
awarding costs of execution to the decree-holder and 


` noting- the balance due under the decree are mera 


formal mattera and of a ministerial character and 
do not involve any adjudication of the question 
whether the application is capable of being procesd- 
ed with or not, ; ‘ 

An épplication for execution was beyond limita- 
tion, Although the notice was served on the judg- 
ment-debtor he did not appie and ths decree- 
holder having expressed a desire that his applica- 
tion should be consigned to record room, the Uourt 
passed an order to that effect awarding costs to 
the decree-holder and noting the balance due udder 
the degree : 

Heid, that implied adjudication of question of 
limitation in favour of decree-holder could not be 
inferred from the order. RAMJI Lau v. MANDAI 





. Oudh 650 
———Limitation —Plea of—Hzecution application 
not fructified but withdrawn and dismiased— 


Judgnient-debtor, if barred by” res jadicata or 
estoppel from raising question of limitation later. 
Ordersin execation proceedings are binding upon 
the parties thereto on principles analogous to those of 
res judicata, or of estoppel ’ s 
here, however, no objection to execution is taken 


“andthe application for execution’ does not fructify, 


but is withdrawn and dismissed, the judgment-debtor 
is not debarred by the ,principles of res judicata or 
estoppel ‘from raising the question ' of limitation 
later, Mauna MAUNG 9. V. V. R, Osatrvan Fiex 

; : ‘" Rang. 70° 
———Res judicata, Sra Exeoution—Limitation 


70 

Exeautlon sala-—Attachment and eile of judgment- 

debtor's movable property by decree-holdsr—Trus 

owner recovering such property from auction-pur- 

chaser—Auction-purchaser, tf can raose Tron 

deeree-holdêr money pati by him on ground of total 
ailure of consideration. ae 

er ull Bench.—If a decree-holder attaches and 

sells in, execution of a décree against a judgment- 

debtor (the sale proclamation saying that the right 
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Execution sale—coneld. 


title and Interest only of the judgment-debtor is 
being sold) movable property, and such property is 
subsequently recovered by its true owner from the 
_ auction-purchaser, the auction-purchaser is entitled 
to recover from the decree-holder the money which 
he has paid on the d that there has been a 
total failure of consideration. 

Per Baguley, J.—There is a difference between B 
sale in which the judgment-debtor haa some inter- 
est in the property sold and 8 sale in which he 
has no interest, in ‘the property sold. If the 
jadgment-debtor has some interest in the pro. 

` perty sold, there is mo guarantee by any party 
or by the Oourt as to the extent of at in- 
terest, and, if that interest is sold, the sale becomes 
` absolute and no more oan be said or done about it 
in the absence’ of misrepresentation, fraad, eto 
On the other hand, when the judgment-debtor has 
no attachable interest at all, nothing has been sold, 
- and if nothing is sold, there is no sale. There is, 
therefore, noth to become absolute and nothing 
to be set aside. ere iakimpiy a payment of money 
in return for nothing and the money having thus 
passed is returnable. - : a 

Per Sharpe, J.— The whole basis of a sale of mov- 
able property, be it a sale by the Court or not, is 
that something is sold. That basis is unchanged 
even in cases where the sale is by. the Oourt in 
execution of a decree, the sale proclamation saying 

_ that only the right, title and interest of the judg- 
‘ment-debtor is being sold. In those oases in which 
it transpires that nothing whatever is in fact sold, 
there is, if the purchaser has paid the purchase 
money, a total failure of consideration. Mauna Aya 
Maune y. A, Sootr & Co, Rang. 757 F B 

~} What passes. i 
“ In ‘the cass of all sales in execution of decrees 
only the right, title and interest of the judgment- 
debtor passes. Mauna Aya Mauna v. A Boorr & Co. 
i Rang. 757 FB 
Extradition Act (XV of 1903),8.7. Sea Oriminal 

Procedure Code, 1898, s. 491 302 
Factorles Act (XXV of 1934), 8. 71— Procedures 

contemplated by a 71 (1j—Admission of offence by 

alleged actual offender—Whether proof that 
manager or ocoupisr used due diligence or that the 

A Geaa was committed without his connivance. 

p 6 complaint is made in the first instance by the 

- Inspector of Factories againat the,manager or oceu- 

> pier under s, 60, Facto Act. The 
occupier is then entitled under s. 71 
against the actual offender and if he doss go, the 

“ actual offender is given notice and brought before 
the Court and the trial proceeds a5 against both 
persons; complained against ; for, the section con- 
templates b sets of complainants and accused 
being ‘before the Court at the same time, The 
pk of proceedings is with the original com- 
plainant on whom the onua lies of proving that the 
offence has been committed’ Both parties com- 
plained against are concerned with the finding on 

; this issue and both are entitled to orcss-examine the 
Prosecution witnesses at this stage, and to lead eyi- 
dence to disprove the charge, but being accused 

they would not be entitled to give evidence 

selves. If the prosecution fails to prove the 

offence, both the accused must ke acquitted. If the 

offence is proved, the Court should record an order 

to that effect and the manager or occupier is guilty 

wader B. 60 of the Act, .Gection 71, however, affords 
ie manager OF occupier.an opportunity of escapin 

liability provided he can give satisfactory, proof a 





INDIAN OASES 


or 
to complain “ 


(1940 
Factories Act—ooncld. 


the facts required by s. 71 (1) (a) and (b). Theom 
of proof, however, is now shifted to the manager | 
occupier and he is entitled to call evidence 
to give evidence himself. The actual offende 
who is, the ultimate accused, would be entith 
to call evidence, but not to give evidence hir 
peli. The differences in cedure being due. 
the fact that the actnal offender occupies tl 
role only of an accused, whereas the occupi 
or manager at thia stage, besides being an accuse 
has to discharge the onus of itive proof requir 
by s. 71 (1) (a) and (b), and hh alt probability : 
alone is capable of proving certain facts of whi 
proof is thereby required. The Crown, whioh h 
initiated the proceedings, and has  througho 
retained the carriage of the proceedings, is entiti. 
at this stage to cross-examine the occupier or man 
per if he gives evidence, and any witnesses call 
y him in support of his charge, and to call rebt 
ting evidence. 

The Magistrate cannot convict the alleged soft 
offender or discharge the manager or occupier un’ 
the proof envisaged by s. 71 (1) fa) and + 


. is before him. It is true that a 342 (3, Orio 


nal P. O, mits the Oourt to take into œ 
sideration the answers given by the accused £ 
an admission of the offance by one of the sccus 
is no proof that the other accused had used d 
diligence to prevent the offence, or that the offen 
was committed without his connivance. SUPBRINYTI 
DENT & RAMEMBRANOHR oF LEGAL AFFAIRS, BBNGAL 
L, N. BIRLA Cal. 3 
8. 71(2)—8. 71 (2), scope of —Haception 
general rule that person primarily responsible 
manager or occupier, 

Section 71 (2), is by way of exception to » 

eral rule that the person primarily reepor 

le is the manager or occupier. The whole sche 
of the Factories Act is to bring pressure on + 
‘controlling authority to ece that the provisi 
which the | egislature has made for the safety a 
welfare of employees are carried out. SUPsR 
pant & RAMBMBRANOB OF LEGAL Avraira, BENGALO 
“L. N. Brena Cal, 5 
Federal Court Rules, O. IK, r.1—Higk Court, 
can, tn Federal Oourt appeate, extend time fi: 
by 0. XLV, r. 7, Civil Procedure Code, 
depositing printing costs—Amendment of 0. XA 

r. 7 in 1930—R. 9 of Privy Council Rules, if gi 

to High Court to extend time fixed 

0. XLV, r. 7, in Privy Council appeals—" Date 

decree,” meaning of. 

Per Harries, O.J. and Fasl Ali, J., Agarwala, J. 
genting. —What O. IX, r. 1 of the Federal Oourt Ri 
meane is that O. XLV, Civil P. O., as amended 
modified by any Order in Oouncil and in particr 
as modified and adapted by the Government of In 
{Adaptation of Indian Laws) Order, 1937, s 
govern’ the procedure in Federal Oourt appe 
As O.XLY, r. 7,. Civil P. O., has been modified 
Order in Council of Febru 9, 1920, so as tog 
the Conrt power to extend time to make a dep 
in Privy Council appeals, such power is also gi 
to the Oourt in relation to Federal Court ap 
by reason of O. FX, r. L of the Federal Oourt R 
Rule 9 of Order in Council of February 9, 1 
only empowers the Court to extend time when 
justice of the case i1equires it, and such p 
should be exercised with great caution and 
where there are cogent reasons for doing Bo 
short, it is only where the justice of the oase 

mends that the Ccurt shcald extend time that- 
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Federal Court Rules—concld. Gambling—concld. 
extension should be given. The fact that the appel- perhaps their guests. EMPEROR Y. KALLAPPA GURAPPA 
lant who wasa karta of the joint family had con- Kotacunsal Bom 315 
tracted small-pox which made him unableto deposit . Gamin Sez Gambling 315 


. the money within period allowed by law is a 
cogent reason for extending the time, The High 
Court is notclosed during the vacation, and the 
, money can be deposited and, if tendered, will be 
. acoepted during vacation. Time, however, may be 


extended if failure to deposit printing costs is due- 


to the honest impression on the part of the appel- 
lant that if the money is dep-sited on the opening 
day of, the Court, it would be accepted as ing 
within time as, this is not an ordinary case of ignor- 
ance of the law, but to a large extent mistake com- 
mitted due to the failure of the Court in making 
the position clear. 

Per Agarwala, J.—Neither para 9 nor any of the 
other paragraphs ofthe Order-in-Counoil of 1920, 
applies to appeals tothe Federal Court and, con- 
sequently, the-High Oourt has no power to extend 
the time prescribed by O XLV of the Civil P. O., 
in the case of appeals to the Federal Court. 

The phrase “ date of the decree" in O. XLV, 
T. 7 (J), Civil P. O., means the date which the decree 
bears or the date upon which judgment was pro- 
nounced. The starting point of time therefore in 
O. XLV, r. 7, isthe date which the decree beara 
and net the date when the decree waa actually 


Obiter,—The meaning of O. XLV, r. 7 (1), Civil P. 
O., as it now stands, ia plain An extension of 
time may be granted for deposit of printing charges 
after the expi of 90 days upon cause being 
shown, but such extension of time cannot exceed 
60 days, and if this further period of 60 days has 
elapsed, the Court has no power under the rule as 
it stands to grant further time. The words are, 
mandatory and limit the discretion of the Court. 
If the period of 90 days from the date of the decree 
has expired, the Court can at most grant a further 
extension of 60 days. Oncethat period has elapsed, 
the Court has no power as.the rule stands, to grant 
any further time. Rule 9 of the Privy Council 
Rules, however, allows the Court either to cancel the 
certificate or make such other order as the justice 
of the case demands. The words usedin r.9 are 
sufficiently wide to give the Oourt power to extend 
time for makiag depote o printing costs in proper 
cases in app to His Majesty in Council beyond 


the limits fixed by-O.. XLV, r. 7, Civil P.O, 
LAOHMEBHWAR Prasad SHUKUL v. GIRDHARI Lat 
OwAUDAUEI Pat. 353 F B 


Forfəlture. Sse Transfer of Property Act, . 18832, 
a, 111 @ 25 
Fraud—Injerence of from circumstances—Oriterion. 
Where fraud is to be inferred from the circum- 
stances, and is not directly proved, those circum- 
- stances must be such as to exclude any other rea- 
sonable ibility except that of fraud. In other 
words, the criterion is similar to that which is 
applicable to circumstantial evidence in ariminal 
cases, Rasa SINGH v. OHATOHOoO BINGH Pat. 816 
Gambling —Club and common gaming howse, 
distinction. 


In the case of a club, it is not usual fora charge - 


to be made forthe profit and benefit of the owner 


or occupier of the premises. In the case ofacom- . 


mon gambling house, all,those participating in the 
game ,pay certain amount for the benefit of the owner 
of the premises. The other point is that in the 
case of a club the plage is not open to any member 
of the public, but only to members of the club and 


“General Clauses Act (X of 1897), 8. 10—‘Office,” 


if includes office of Court— Deposit made on re- 
opening of Court after vacation, if within time. 
An act directed or allowed to be done or teken in an 
office is used in e, 10, General Olauses Act in cm- 
tradistinction to an act directed or allowed to be 
done or taken in a Oourt, and “ office” does not 
here include the office ofa Court, for, the office of 
the Court is merely the hand with which the Oourt 
performs some of its functions. Hence, the fact thit 
the office of a Oourt remains open while the Ovurt 
itself is closed for judicial business will not deprive 
a litigant of the extended time for doing an act to 
whichs 10, General Qlauses Act, applies. The Hig 
Court is closed for ordinary business during t'e 
annua! vacation, Printing costs deposited on the 
day the Court re-opens will, therefore, be within tine 
under s. 10. LacuMesuwAR Prasad SavkuL v, 
GIRDHARI LAL OHAUDHURT Pat. 353 FB 
Governmentof India Act, 1919(9 &10 Geo. V, 
Ch. 101), 8 80-A (3)—Power of Local Govern- 
mentto Legislate to regulate central subject Jor 
good government of territories outside province. 
Section 80-A 19), Govt. of India Act, cannot bs 
interpreted to mean that the local Legislature is 
authorized to make lawa regulating a central subject 
for peace and good government of territories lying, 
outside the province, OOMMISSICNER oF Waqrs, RENGAL 





v. NARSINGH Caanpra Daw & Co. Cal. 438 
—Part. VI Ben Government of India Act, 
1935, a, 317 (1) 420 


Government of Indla Act 1935, (25426 Geo. 
V, Gh. 42), 8. 205—Duty of High Court to 
consiaer, determine and record in every case the 
grunting or withdrawing of certificate—No such 
determination by High Court—Appeal held should 
be dismissed. 

Section 205, Govt of India Act, 1935, im- 
poses on the High Court the duty of considering 
and determining in every case, as part of its judg- 
ment, decree or final order, the giving or withhold- 
ing of the certificate, On such determination the 
jurisdiction to entertain an appeal from such judg- 
ment, deoree or final order depends, and, manifestly, 
sach determination, whether it involves the granting 
or withholding of a certificate, should be recorded, 
not only for the information of the parties, but— 
a matter of equal importance—also for the certifica- 
tion of the Judicial Committee and the Federal 
Court as to their jurisdiction to entertain an ap- 

al. 

Pe Where ina oase the plaintiff sought an order for 

appointment of the Official Trustea of Bengal to 

be trustee ofthe estate of a deceased under the 
provisions of s, 10 of the Official Trustees Act which 
was amended by the Govt, of India (Adaptation of 

Indian Laws) Order, 1937, and the High Court in 

appeal did not record the determination of the ques- 

tion whether the appeal involved the granting or 
withholding of a certificate : : 

Held, that in the absence of certificate the appeal 
could not be entertained. FRROL MAOKAY v, OSWALD 
FORBES PC 549 
8. 205—Refusul of High Court to grant 
certificate—No appeal lies to federal Court, 

A certificate under s 205, Govt of India Act, 1935, 

is a necessary condition precedent to all appeals to 

the Federal Court, andif the High Oourt refuses to 
grant a certificate, it is not for the Federal Court to 
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enquire into the reasons for the refusal, against 
+ which no appeal lies tothe Federal Court, 
' {Their Lordships warned the litigants and the 
` legal profession that there will be no excuse in 
future for any ignorance of the law; and if the 
refusal of a High Court to grant a certificate is made 
-heresfter, the ground of any further applications or 
appeals, the Federal Court shall regard them ag 
ale and vexatious and an abuse of the process 
the 
Kisyorr LAL ø. GOVERNOR-IN-COUNOIL, PUNJAB 


2 FOsol 
——— 88. 317 (1), 321, Sch IX—S. 317 (1) and 
‘Sch. IX provide that visions of Part VI, 


Government of India Act 1919, (9 10 Geo. Y, 
Ch. 101) should continue to have effect—Hindu 
© Women's Right to Property Act (XVIII of 1937), is 
therefore valid—Enactment, when becomes an Act. 
Section 317 (1) and Sch 1X, Govt. of India Act, 
1935, provide that the provisions of Part VI, Govt. 
“of India Act, 1919, in regard to the Indian Legis- 
lature should continue to have effect notwithatand- 
` ing the repeal of that Act by the Govt. of India 
Act of 1935. Hence Hindu Women's Right to Proper- 
»ty Act is perfectly a valid Act although paseed 
by the Legislature before the Govt. of India Act 
came into force and assented to by the Governor- 
General after its coming into force. 
According to the provisions of 8. 68, Govt. of 
India Act of 1919, which appear continued in Sch, IX 
+ Govt. of India Act, 1935, the enactment is a Bill 
when passed by the Indian Legislature but docs 
‘mot become an Act until the assent is given by the 
Governor-General. JANAK DULARI v, Sat GoPAL ý 
; à ; All. 420 
Guardians and Wards Act (VIH 0f1890), s 7— 
‘ Appointment of guardian for minor's pro rty— 
Enquiry regarding mtnor’s property should be made 
—Bnquiry, nature of. s 
"In an ‘application for the guardianship of proper- 
ty of a minor, it must be shown that the minor has 
-Bome separate property as without that there is no 
foundation for the application. It is true that an 
‘enquiry for the purposes of the Guurdians and Wards 
Act is not meant to be a lengthy and elaborate 
: enquiry,,but there must be some. basis for finding 
that there’ is some property at all, If the deceased 
father of the minor was governed by the Muham- 
madan Law, then the widow is entitled to her share 
and the balance would be the property of the 
-minors of which a: guardian could be appointed. If 
-on .the other hand this person was governed by 
‘the Customary Law, then his widow takes a widow's 


estate and during her lifetime the minora have nòt. 


right in this property except for maintenance, No 
'guardian of the minore can, in such circumstances, 
take possession of such property in the lifetime of the 
widow. Hassan Bry. NEK ALAM Lah, 809 
8 7—Guardian, appointment of—Considera- 
~ tions tn— Question, if can be settled by compromise 

between rival clatmants. 

What the Court has to consider in appointing a 
guardian is the welfare of the minora: on evidence 
Produced before it and not to pass Judgment 
accordance with the terms of a compromise entered 
~into between the persons 
ship.- It ia the duty of the Court to consider - whe- 
‘ther or not the compromise is in the interests of 
the minora, Hassan Biv. NEK ALAM Lah. 809 





7———— 88. 8, 39— Person coming within terms of - 


-. 8 8, if “person interested” within 


meaning of a. 39, 
term “any 


person interested” in a. 39, Guardians 


Oourt,and deal with them accordingly |~ 
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in . 


contesting for guardian. ° 


[1940 
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and Wards Act, is very wide. The matter cannot be 
decided merely with reference to something subjective 
in the mind of, the applicant but some objective mean- 
ang must be given to the term, The fact that a 
person comes within the terms of g.8 is quite sufficient 
to make him personally interested within the mean 
ing of 8, 39 and would not make him any the less a 
person interested merely because‘he isat enmity with 
the guardian, Sripat SINGH Ducar s. MOBINI 
SUNDARI Cal. 880 
--- 8, 25—Father delivering his infant daughter 

to another and taking no more interest in her for 

over 15 years—He is not entitled to order under 

8. 25 in his favour, - f 

Where a father delivers his infant daughter to the 
custody of another and for over! 15 years takes no 
interest in her, but allows others todo whathe asa 
father should do, he is not fitted to exercise the Tights 
of a father. He is certainly rot person in whose 
favour the Court should pass an order under s.: 35, 
Guardians and Wards Act. T, BIVASANKARA MUDALIAR 
v. RADHABAI AMMAL | Mad. 647 
8, 25— Hindu father is not entitled to apply 

under s. 25 for being appointed guardian of his own 

minor child. ee 

A Hindu father is not entitled to apply under the 
Guardians and Wards Act, for an order appointing 
him guardian of the person or property of his minor 
child. Under Hindu Law, the father is the lawful 
guardian of hischildand a declaration by the Court 
cannot increase his powers T, SIvABANKARA MUDALIAB 
v, RADHABAI AMMAL ; Mad. 647 
Hindu Law—Adoptlon—Brahmin adopting daugh- 

ter's son- Datta homam if essential. 

The performance of the datta homam ceremony is 
not essential for the valıdity of tho adoption by 
a Brahmin of thegon of his daughter. BAMINATHA 
IYER v, VAGBESAN : Mad 37 
Allenation -Alienation by manager—Right 

of after-born c -parcener to challenge—Limitation 

—S. 6, Limitation Act (IX of 1008), if can be 

relted on Š te 

Where an alienation is made by the. manager 
without any legal necessity and without the con- 
sent of the other co-parceners then living, it will 
be invalid not only against those co-parceners but 
also other co-parceners born after the alienation 

rovided that the alienation has not been ratified 
by the other co-parceners before his birth. Here 
the period of limitation would run from the date 
of the sale, an! there is only one cause of action 
which would arise in favour of the other membera 
who had not consented to the ™ sale. 








Successive 
causes of action cannot arise as new-members are 
born year after year. Such after-born co-parcener 
cannot rely on s. 6, Lim Act and where he claims 
in his own right and not apr his father, his 
father's ‘insanity is immaterial, NANDLAL RAMPRATAP 
v. DEORAO Nag. 881 
: Karta—One of tivo kartas assigning 
decree—Assignment, if can be challenged by person 
not member of family. 

Where a joint Hindu family has two kartas, an 
assignment of a decree made by one of them alone 
cannot be challenged by a person who is nota 
member of the joint family. Such an alienation is not 
unlawful or void ab initio hut is voidable only ‘at 
the option of the cther co-parceners, who alone are 
affected by unauthorised act. Ram Kumar Ram SARAYE 
v, MOHAN | AL MASARAJ Pat. 788 
Mortgage by adoptive mother for 
amount greater than required for legal necessity 
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—Mortgagee can recover only portion required for 
legal mêca Dip erence berani sale and mort- 
gage for legal necessity, explained. 

The effeot of a sale of property for alargersum than 
immediate necessity requires, 18 not necessarily the 
same as the effect ofa mortgage for a larger eum 
than is required, for, it is nct always pcssible for 
the father ofa family to séll just that share of the 
property which will bring in the precise sum which 
18 wanted toclear the debts which are binding. 
What the Court hasto consider inthe case of a sale 
is whether the sale should be set aside or not. The 
sale ia either valid or invalid. A mortgage may, 
however, be valid for leas than the whole amount 
advanced, or it may be valid forthe whole amount 
against one defendant, and “for part of the amount 
only against another defendant. In enforcing a 
mortgage the Court takes - an account of what is 

ue. 

Where it is found that a mortgage executed by 
an adoptive mother was for a greater amount than 
was required for the legal necessity, the mortgagee 
is only entitled to that portion of the advance which 


was advanced for legal necessity. PURUSHOTTAM 
DAMODAR RalcHURKAR vy  GANGADHAR ICABHINATA 
BAKHARE Bom 669 


——Allenatlon—Sale of minor's Property without 
legal necesstty—Whether voii or voidable—Sale 
not set aside by minor—Transferee from him, if 
acquires right to sue, ; 
The sale by the natural guardian of a Hindu 

minor of the minor's property when there is no legal 

necessity for such sale is not void but voidable 
and is valid until set aside. The minor on 
attaining majority has’ the right to have the sale 
set aside and he must do so within the period 
fixed by Art. 44, Limitation Act Until the sale 
is set aside, the minor's interest in the proper- 
ty amounts merely to a right to sue and therefore 
a transferee from him does not get anything. Mon 
Monan BHATTAO: ARJEB v BIDLU BEUSAN E 
al 6 

— Widow— Mortgage bf widow to 
redeem previous mortgage by husband—~Subsequent 
mortgage by her to pay off time-barred claim under 
previous mortgage, whether binding on reversioners. 

payment ofa husband's debt, though barred, 
is a pious duty on the part of the widow. The Hinda 

w does not recognise any bar of limitation, 
According to the Hindu Law leaving a debt unpaid 
is asin, consequences of which jollow the debtor 
into the next world. Therefore, an alienation bya 
widow of property of her husband in order to pay off 
the debt of her husband even though barred by 
statute, isan alienation, which is binding upon the 
Teversioners, 

A Hindu widow executed a mortgage in 1913 in 
order to redeem a mortgage executed by her deceased 
husband in 1893. The widow again in 1916 executed 
moftgage to redeem the mortgage of 1913 and in 
1934 she executed a mortgage to pay off a claim 
under the mortgage of 1916 which had become barred 
by time : 








Held, that the effect of the trangaction of 1913 was _ 


that the debt of 1893 was paid off and ceased to 
exist. The debt of 1913 was a debt due from the 
widow or the estate inherited by her and hypothe- 
cated im lieu of that debt. The debt made payable 
by the deed of 1916, was, therefore, the debt not of 
the décesged husband but of the widow and, therefore, 
the consideration of the mojtgage of 1934 was the 
time-barred debt of her own and not that of her 
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husband. The mortgage of 1934 was not therefore 
binding on the reversioners. O,'ANDRIKA PRASAD y. 
Baaawan Das Oudh 105 
Allenatlon—Widow—Necessity— Consent of 
next reverstoner though not conclusive proof, is 

< prima facie evidence of legal necessity. 
hen a document of transfer supported by con- 
sideration is executed by a Hindu widow and the 
document is consented to by the next reversioner 
that consent in itself affords prima facie evidence of 
legal necessity and it ia not necessary for the trans- 
feree to adduce evidence of legal necessity beyond 
the evidence of the consent. The next reversjoner 
isthe person most interested in disputing the tran- 
eaction and his consent will naturally afford pre- 
sumptive proof of legal necessity, and if such proof 
is not rebutted by cont proof, the consent, 
although it will not be conclusive proof of legal 
necessity, will be of great evidentiary value. 
KAULESHAR SHUKUL v. RAM Kisyors Lar All. 644 
Debts—Legal necessity—Debts incurred for 
marriage of male member, whether for necessity. 

Under the Hindu Law the entire joint Tamil 

roperty is liable for the debts reasonably incurred 
fer the marriage of a male member thereof, 
Mon Mogan BHATTAOHARJEB V. BIDJU Bausan DUTTA 

Cal. 6 

Son's liability— Father selling son's 
interest in joint family property, whether merely 
exercising pouer of sale possessed by son himself 

—Father's power, tf can bs limited by s. 64, Civil 

Procedure Code (Act V of 1908), 

The recognition of the father’s power to sell the 
son's inteiest for the discharge of his own debts ig 
destructive ofthe principle of independent co- 
parcenary rights in the sons. To the extent required 








to satisfy the father's proper debts, the futher and his . 


creditors 816 entitled to ignore the son's co-parcenary 
rights in the family property. 
sells the family property for the discharge of his 
debts is not merely exercising the power of sale 


possessed by the son himself. The father's power . 


cannot be limited by reason of the statutory dis- 


ability imposed bye. 64, OivilP. O., upon the gon .. 


as a result of the attachment of the son's 

Dimavyam PILLAI v. VEBRANAN AMBALAM 

—~'——_Famlly bus]lness—Joint family of brothers 
governed by: Dayabhag School starting business— 

Son of one'of them taking tery active part in firm 

affairs from commencement— Whether 

able for debts of firm contracte1 during lifetime 

of his father. , 

Where a joint family of brothera governed by the 
Dayabhag School of Hindu Law start a business and 
a son of one of them takes such an active part in 
the business from its commencement asto infer that 
he was one of the partners, he is personally liable 
fo: the debts of the firm contracted even in the 
hfetime of his father. That persons] liability 
would not cease on the death of his fatherand on 
his acquiring an interest in the Family property. 
Fism HAROHANDRAI ANANDRAM v., FIRM KEDARNATH 
NIRMAL OHANDRA GUSA Pat. 796 

Guardlan— Paternal grandmother of minor 

—Endorsement.of payment made by her, if can 

bind minor under s. 71, Limitation Act (IX of 

1900)— Desirability in matter of appointment of 

guardian, when relevant. 

The aucient texts of Hindu Law do not provide 


‘Toterest, 


for the management of a minor's property beyond , 


stating that the guardianship vest with the 
king. The position of the king is now taken by 


The father. when he . 


Mad 562 : 


Personally . 
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tom has, however, recognized that 
ki ran of a Hindu minor, and on his death the 
minor's mother, is entitled to the guardianship of 
the minor’s estate But the custom has not extend- 
ed the rule beyond the mother. Neither by Hindu 
Law nor custom is the grandmother Tecognized ag 
the lawful guardian of the minor, No member of 
the family other than the father or the mother has 
been recognized as having the right of guardian- 
ship. All other things beng equal, the nearest 
relative of the minor should have the position of 
guardian but if the father and the mother have died, 
no relative can become the lawful guardianjwithout 
an order ofthe Court. It follows that neither the 
paternal grandmother nor any other relations be- 
ond the mother can be ed as possessing an 
Tahorent right to act as lawful guardians for the 
porpores of a. 2), Lim. Act, even if such person 

p 


pens tobe the minor's nearest living relation. : 


rement of payment made by the 
EE nal grondmother cannot bind the 


Per Mockett, J.—Desirability can only be relevant 


ther 
in an application to remove the father or mo 

OF în rP application to appoint some one else. 
KARINAGISHTTI CHENNAPPA | V. KARINAGISBTTI 
ONKARAPPA - Mad 749F B 


olnt famlly— Suit by minor co-parceners 
for nat of ancestral property tn hands of third 
person — Manager not ined as co-plainttf but 
ined as defendant—Sutt, if maintainable, — 
e the father, the manager of the joint Hindu 
family is not joined as co-plaintiff, the minor co- 
arceners cannot bring 8 suit for accounts of the 
joint ancestral property in, the hands of a third 
party, even if the father is joined as defendant and 
supporta their claim. The minor plaintiffs cannot 
give that third person a receipt or quittance on 
settlement of hia accounts, even should that person 
be willing to account. That oan be done only by the 
manager, who therefore, alone is entitled to call for 
accounts and give a quittance or receipt on settlement. 
If therefore, the minor plaintiffs cannot give a good 
` quittance oats; 
i hey have no right to sue. Since itis 
Saleen karta whois slone competent to represent 





the family, to act for it and to bind it. The device. 


ining the manager 8s a defendant does not avoid 
oe teal . Kugmowanp Ramdas WADAWA v, 
MATHRADAS GIRDBARIDAS Bind 845 
— Maintenance — Daughter — Maintenance 
denied to daughter during lifetime of her Jather— 





If can file suit directly against manager of joint 


family— Proper course for her to be followed, 


TE akan during the lifetime of her father is 
not entitled to bring a suit directly against the 
manager of the joint family propeity, ignoring the 
fact that ] m 
tenance is upon the tather and his properties, bo 
joint and separate The proper course for a 
to adopt, if during the lifetime of her 


father, she has been denied maintenance, is not to - 
3 


intenance against the manager 

itr Sa ah kan to bring a suit against 
her father 

portien, joint and ga 

ma ’ . ` a 

pale “ot ie fuer’ share in the joint family proper- 

ties. This would presumably leadto a proper parti- 

tion in which the rights of each branch of the 
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or receipt on settlement of accounts, 


the primary responsibility for her main- - 


po, 


Hindu Law—contd. 


family could be equitably worked out. Ossrutry 


v. NAGAMPARAMBIL HAYU Mad, 26 
Malntenance—Minor co-parcener—Main- 
tenance, denied to him—In suit by him Jor mainten- 
ance he must make also alternative claim for parii- 
tion—Minor co-parcener,whether can claim matnten- 
ance without making alternative claim for partition. 
A co parcener cannot claim maintenance if he 
is entitled to claim partition. But although it 
cannot be said that in no circumstances can 
a Court give a decrée for maintenance against the” 
family properties in favour of the minor co-parce- ‘ 
ner, yet in the vast majority of cases, where the 
circumstances would justify a decree for mainte- 
nance, they would also justify a decree for parti- 
tion and so it should be open to the Oourt to 
pass that decree which the Court thinks best in 
the intereste of the minor whose rights have been 
denied. Fiom this, it follows that a minor oo; 
parcener who has been denied maintenance and- 
wishes to claim maintenance should bring his suit 
in the alternative claiming partition or mainte- 
nance asthe Oourt thinks fit, unless his guardian 
decides to adoptthe usual form of a suit claiming 
partition inthe property, $ 
[Quaere.—It is very much doubtful whether a minor 
co-parcener hasa 1ight toclaim maintenance with- 
out at least putting it within the power of the 
Court to give the ordi relief of partition 
should the Court: think fit] OHERUTAY v. NAGAM- 
PARAMBIL Ravu Mad. 26 
—— of — Principles 





- Widow — Arrears 
applicable. 

Generally speaking the same principles apply to 
arrears es to future maintenance, although, the 
Court ia not bound to award arrears of maintenance 
at the aame rate as might be considered reason. 
able for the future. 
Bax JAMNA ' Bom. 44° 
— Widow— General principle— Husband- 

keeping carriage in his lifetime—Widow, if entitled 

to allowance for conveyance. 5 

The general principle in awarding maintenance 
to a Hindu widow is that the amount awarded 
to her must enable her to live as consistently with 
the position of a widow in something like thasame 
degree of comfort and with the same reasonable luxury 
of life as she had in the lifetime of her husband: 
Where her husband had during his lifetime kept-a 





_carriage for several years, it may be regarded as ‘a 


reasonable luxury and a reasonable allowance for con 
veyancs may be awarded to the widow. NARSIDASJI ` 
BaLMUKUNDDASJI v, BAI JAMNA Bom. 44 
———————— Widow—Husband giving part of 
estate to chartty— Maintenance, how calculated. 
Hindu Law and opinion regard charitable ' gifts 
and bequests with favour, and if a Hindu husband - 
of his own free will chooses to diminish his estate 
by giving away part of it to charity pesuming 
of course that he isnot doing it with the object - 
of defeating his widow's reasonable claims), the‘ 
widow is entitled to say thatshe should be given 
maintenance in proportion to what the income was ” 
before the charitable gifts or bequests were made. ' 
NARBIDASII BALMUKUNDDASJI v. Bal Jauna Bom 44 
Witdow—Mere fact that widow was - 
living away from her husband during his lifetime ; 
without any justifiable cause, whether causes 
Jorjeiture of her right to maintenance. > > ri 
Obsier —A widow does not forfeit her right to 
maintenance from her deceased husband's ‘estate’ 
merely because she was living separate from her 








NagsipassI BALMUKUNDDABJI v. ` 
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husband during his lifetime without 
cause but not for any improper 
she debarréd from enforcing the right against the 
legatees from her husband, more specially so 
when the husband’s conduct during his lifetime 
cléarly ‘shows that he never regarded his wife as 
having forfeited her claim to maintenance. SURATHU 
SItsaBATHNAMMA V, PILLARISHTTI SESHAMMA 


any justifying 
pose, Dor is 


‘ Mad.30 
——— Malntenance — Widow— Provision 
husband in his will as regards maintenance to be 

‘granted to his widow, if deprives Court of power 

to fix reasonable maintenance. 

Any provision made by the husband in his will 
as- regards the wife's maintenance cannot be 
regarded as taking the matter out of the Court's 
pore to fixa reasonable muintenance but can only 

taken as a suggestion made by the husband 
as to what would be a reasonable provision for 
maintenance when the provision made by the hus- 
band jin his wull for ihe maintenance of his wife 
and minor daughters appears to be inadequate, the 
Oourt ‘has power to substitutes more reasonable 
provision, Suagatuv SrTHARATHNAMMA v, PILLARISETTI 
DHS JAMMA - Mad. 30 
——Marrlage—Sanskara includes marriage. 

The term sanskara includes the sacrament of 
marriage, Mon Moman BEHATTACHA v. BIDBU 
Buvsan Dorra - . ' Oal. 6 
—~——— Partition — Member's suit for partition, 

“withdrawn—Separation, if can be inferred from 

mere presentation of plaint. 


The plaint presented for partition even if with- 


drawn, would unless explained afford evidence that 
an -intention to separate had been entertained, This 
can hardly be read as laying down any rule of law or 
even & presumption. It only suggests a possible 
inference of fact, Where a member instituted the 
suit at a time when he thought that he would get 
some benefit out of ıt, but when be found that there 
would be nothing left after payment ‘of the debts due 
by--the -family, he did not think-1t worthwhile to 
proceed - with - the suit, there ia mo warrant for 
the conclusion that he became divided merely by the 

regentation of the plaint. Dirgavyam PILLAI Y. 

WHRANAN AMBALAM Mad. 562 
—Schools of law—Mitakshara—How far to 

be considered authority in Bengal. 

-Although .the Duyabhaga School of Law prevails 
in: Bengal nevertheless - the Mitakshara is to be 
considered as very high authority in Bengal on 
all questions in respect of which there: is no con- 
flict- between ıt and the Dayabhaga. Mon Moman 
BEHATTAOHARJEA v. BIDHU Buusan DUTTA Cai. 6 
——-—Stridhan —Successton—Stridhan of maiden 

—Order of succession, stated. - - 

The stridhan of a maiden according to Mitak- 
shara School goes first to her uterine brothers, on 
failure of them to her. mother und if the mother 1s 
dead, to her father. After the father's death suq- 
cession will go to father’s heirs determined . accord- 
ing to Mitakshara rules regarding succession to a 
male. A step mother being. an heir of the father 
acoording to Mitakshara, is entitled to succeed after 
father’s death. The succession after her death will 
go-to an agnate even if remote and not to cognate 
even if nearer, Kumar RAGHAVA. SURENDRA. BAHI V. 
Basur LAOHMI Kone z Pat.179 
Succession—Succession -to stridhan 
of maiden and of woman married tn unorthodox 











- Jorm., a 
Whe Tules relating to.the succession . to.stridhan 
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are the same in the case of a maiden who has no 
brothers and a woman married in an unorthodox 
form and dying without issue. Kumag RAGJAVA 
BuBANDRA Sanr 9. BABUI LACHMI Kore Pat. 179 
————Successlon—Hindu domiciled out 07 

British India—Succession, whether- governed by 

Hindu Law or Succession Act (XXXIX of 1995, 

The law of succession isto be determined ac- 
cording to the personal law ofthe individual whose 
succession is in question. 

The Uourts in India have always 
personal law of a Hindu who has migra 
part of India to another. Tho same principle 
applies to a case of a Hindu domiciled abroad. 
Henco in a case of a Hindu domiciled out of British 
India, Hindu Law appliesin matters of succession 
and not the Succession Act. O. B. NATARAJA PILLAI g. 
O. 8, BUuBBAROYA Ouxrrrar 
—————  Mitakshara  School—Test of 

propinquity or nearness of blood, if excluded from 

consideration — Religious efficacy, when to be 
considered. ` 

The Mitakshara whilst holding that the right to 
inherit does not spring from theright to offer ob- 
lations, does not-exclude from consideration the 
test of propinquity or nearness of blood. The test of 
the right of capaoity to offer religious oblations is 
a test of the Dayabhaga School, whereas in the 
Benares School, the test is propinquity. Only’ in 
competitions between persons of the same olass is 
the matter determined on the footing of religious 
efficacy. KUMAR Raguava -SURANDRA Sanur v. Basur 
LAOHMI Kore Pat.179 
—Suit by karta on pro-note—Plea of repay- 

ment urged by executants, not proved~Form of 

decrees, - ` 

In a suit on a pro-note by the karta of a joint 
Hindu family: when the alleged partition or 
separation between him and other members and 
the -plea of repayment urged by the- execut- 
ants of the: pro-note are not proved, all that is 
necessary is to declare that a decree is given to 
the plaintiff as karta of the joint family. It is 
wrong to add that as the other members had plead- 
ed that the executants of the pro-note, had re-paid 
the money, therefore they were not entitled to any- 
share in the amount due on the pro-note because 
there is no share in the amount arising or anything 
else JARNAIL SINGH y. BadADUR-BINGa - tak 701- 
————WIdow—Adverse possession—Adverse posses- 

sion by widow over -property not inhersted from 
~ husband—She acquires absolute title to it: 

On the deathof a. Hindu, his widow entered into 

ion-of his property and also of property whioh 
There were 
separate mutations in respect of both the properties 
in the nameofthe widow. The Tabsıldar had effect- 
ed the mutations on the report of the patwar1 that the 
name of the widow shuuld be entered by inheritance 
as there was no contest. There was no indication 
on the -part of the widow thatshe had inherited the 
property from her husband, ‘There was no evidence 
as to what claim was put forward by the widow 
at the time she took possession of the second pro- 


applied the 
from one 





Pa, that the widow had aogaired absolute title 
by adverss possession to the-property other than ona 
inherited by her from -her husband wherein she had 
only the widow’a estate, Thefact that the patwars 
reported the nature of transfer as by-‘inheritance’ did 
not amount to an admission by the widow: Raw 
BARUP SINGH y. Mosan BINGE Ali. 783 
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— Widow — Livin possession — ` Property 
acquired by widow by adverse possession, in her own 
right, becomes her absolute property. - 


Property acquired by a Hindu widow or other . 


qualified heir by adverse possession of which she 
takes and retains: possession ın her own right for 
18 years or more becomes her saosolute property and 
that she can dispose of it by means of transfer, 
tnter vivos or will. but if the property is not claimed 
by her adversely it will become an accretion to her 
husband's estate. But the question has got to be 
determined ın every case whether the widow entered 
into possession adversely to, the reversioners, or. a8 a 
widow representing her hus band's estate. KAULRS AR 
BAUXUL v RAM KISHORE LAL Ali, 644 
—— Dedication by, powers of—Dedisattion 

of husband's property for spiritual benefit only 

x widow—V alidity. 

nder Bindu Law although a widow has power 

to dedicate a portion of her husband's estate to 
réligious and charitable object, the widow’s act must 
be reasonable, having regard to the value of the 
estate, and its object must be such as according to 
the notions prevalent in Hindu society conduce to 
the apiritual benefit of her husband. Where a widow 
dedicates a part of her husband's estate for the 
maintenance of a deity not installed by her deceas- 
ed husband and it is found that the dedication is 
prima facie for the apiritual benefit of the widow 
herself and not for that of her husband, the dedication 
is invalid. Kumir RAGHAVA SuRBNDRA Sag] v. BABUI 
Lacumt Konak ~ Pat. 179 
—_——- Maintenance— Members agreeing to 
pay maintenance at certain rate— kate, when subject 
to variation according to family fortunes—Method 
of obtaining vartation—Deed of such agreement, 

“construction of —Decres awarding- matntenance— 

Practice of Courts—Manager's power to enter in 

agreement regarding granitng of | maintenance 

"Past and future maintenance—Deoree—Varration— 

Practice. 

Under the Hindu Law the widow's right to Main- 
teñance is dependent upon the family tortunes and 
zo is liable to fluctuation both up. 
sympathy with them; and the parties concerned can 
contract themselves out of this and undertake to 
psy and receive a fixed and unvariable sum irres- 
pective of the state of the family's finance at any 

iven time. But they must say so in express terme. 

hen they agree to a certain rate, and say nothing 
more, they are, merely reaching agreement on one 
question, namely ¡the fair rate applicable to a given 
get of circumstances. They do not usually mean 
to abrogate the rest of the law which states that 
that rate shall be liable to variation if and when 
circumstances alter, and indeed, to cease altogether 
under ‘certain conditions. An implied term has to 
be read into the contract that the agreement 18 
subject to the usual incidents of Hindu Law and 
18 to be read along with it and interpieted in that 
light. Varistion 1s permissible only when the cir 
cumstances have altered to such an extent as to 
Justify a variation of the figures agreed upon and 
they" are altered before the accrual ot the cause of 





action for maintenance, The only method of obtain 


ng relief would be by showing that the agreement 
has ceased to subsist, or that the _ circumstances 
which, according to 148 implied meaning, will Justaly 
a variation, have come into play. 

The ‘right to alter or rescind rate of maintenance 
fixed for payment toa widow does not rest in „the 
hand of either one side or the other but depends 


and down in. 


r 
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Spon external circumstances which apply equally to a 
ot 

A deed whereby it is agreed to pay maintenance 
to a Hindu widow must be construed in the light 
of the surrounding circumstances and . with Ap 
ence to the practice and usage ın these matters : 
do otherwise would result in-an unjust kam jah ang 

In decrees where maintenance 1s awarded, Uourta 
should insert words which would enable them. on 
applicaticn to set aside or modify their orders as 
circumstances might require, and in such cases, the 
remedy would be the more appropriate one by ap- 
plication under the leave reserved. 

The manager of a joint Hindu family has ‘the. 
right to settle maintenance claims. When he does | 
so, he acts on behalf of the family as a whole; 60, 
it 1s bound by his action. | 

Ordinarily the questions regarding the payment , ` 
of past and future maintenance would be separate . 
and independent and so in the absenceof an express.. 
statement to the contrary, it must be assumed that, 
they woré treated separately. 

Obiter, —lf a decree directs, the doing of a certein 
thing, then thatthing must be done unless and until ` 
the decree is altered or provides on the face of it 
for the limits of its own existence. It 1s not like 
a contract which can be varied by common consent . 
and in which the law, recognizing the unwilling-. 
ness of the average person to put into writing 
clauses which are too obvious to his mind to re- 
quire mention, takes into consideration the surround- 
ing oircumstances, No such laxness can ordinarily 
be, imputed to Judges. Their decrees can only,, ie 
vaiied or altered by the Uourt itself and, only 
& partioular way. TRIMBAK y, Buaau , Bal Nag-680. 

—-——WIdow— Possession by, of property not legal- , 
ly entitled to possess—Orsterton ag to whether. 

“presortbed to absolute or lsmtted estate— Widow 

held prescribed to absolute estate, 

Mere possession by a Hindu widow of "property 
to. which she isnot legally entitled is not suffi- 
cient to create an absolute title in her. The 
criterion is her own intention and conduct and’ 
the question whether she presoribed to an abso- 
lute estateor to a limited estate must be decided 
on the facts and cicumstances of each case, F 

A Handu widow had obtained mutation, of. certain 
property ın the teath of opposition by the other 
heirs and there was absolutely nothing to show. 
that she claimed tobe in possession as 4 limited. 
estate holder : 

Held, that the widow prescribed to an absolute, 
estate and not to 8 limited estate. PATIPAL SINGH 


v, KAMPAL SINGH Ough 137 (b) 
———_— ———-Remarriage—Hffect on rights . of 

widow to hold property. 
_Obwter.—Ke-marriage , according to the accepted. 


view of the Oourt of the Judimal Commissioner, _ 
O. P., results in the forfeiture.of the widow’s right 
to hold possession of . the property that devolves 
on her from her husband or from his lineal 
heir, PANNALAL v, SUMBANLAL Nag. 108.. 
Hindu Women's Right to Property Act xvi 

_0f1937), Bam Government of ladia ae 1925,. 

8, 317 (1) 420. 
laentification. . Sas Criminal trial 310. 
inam—Graat—Construcison—Grant held. conjerred 

herttable and alienable estate, 

Heid, on construction that grant was not saranjam 
but conferred heritable and alienable estate, 
DATTATRAYA VISHNU DABHOULKAR Y. BADABHIN Bi IVRAM 
Nissan Bom, 839 
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Income Tax Act (XI of 1922), 88. 2 (4), 10— 
Karachi Ohamber of Commerce realising measure- 
ment fees from its members—Such realisation 
whether tazable ei oa 
Where the members o 

Commerce provide for themselves certain facilities 

in trade and pay for these facilities such as 

a measurer of merchandise, they combine as a 

Ohamber and provide these facilities for themselves 


. 8g members of that Chamber and when they pay more 


than is actually necessary for the provision of 
these services, then the surplus, whether it is hand- 
ed back or not, is not a profit on trade within the 
meaning of ss. 2(4) and 10, Income Tax Act. It 
is not a profit but it is savings and not taxable 
income, though interest in these savings would be 
income liable to taxation The fact that the public 
“measurer serves also the public or that the members 
are incorporated as a Ohamber under s. 23, Oom- 
panies Act, does not destroy the mutuality between 
the Association and its members, 

Before there can be mutuality between an Asso- 
“oiation and its members, the services must be sup- 
plied by the Association to its members as such, 
services for which the members themselves pay from 
which payments any surplus is saving and not pro- 
fits or gains o nature of the services is not the 
test The test is not the purpose of the Association 
but- its nature Ifthe Association is of the nature 


` of a club and its services are solely for the benefit 
` of its members or, if not solely for the benefit of 


-nho' profit but merely a surplus or saving: if 


its members, the sorvices for its members and the 
costs thereof are clearly separable from its services 
to non-members and the costs thereof, then there is 
no, 
then there isa taxable profit or gain: There is in 
principle no difference between a club which pro- 
vides a marker for tennis on payment by the indi- 
_vidual club members and a Ohamber of Oommerce 
which supplies a measurer of merchandise on pay- 


` ment by its members. Both are employees of the 


Association provided, at the cost of and for the bene- 
fit of its members, and if there is a surplus or sav- 
ing on the year's working, itis not taxable profit 


. or gain, It may be handed back; it may be kept 
‘for some future contingency ; the test is whether it 


is the members’ money. COMMISSIONER oF JNOOMB-TAX, 


. BOMBAY PRRSIDENOY, Sinp d BALUOHISTAN v, KARAO II 


| OgaAupur or Commence’ | 


ji - 


Sind 323 

8. 4 (2)~—Assessee receiving. interest on 

Government Bonds in England—This sum expended 

: in England in purchasing machinery for use of 

` asgessee’s business and sent to India—Whether 
income received or brought into British India. 

at the Income Tax Act charges with tax is 


j “income and nothing but income, whether that income 
‘ acorues or arisesor is received in British India or 


is deemed so to arise or accrue or be received by 
reason of being-brought into British India But if 
income arising or accruing without British India 
‘is spent or otherwise so dealt with that it ceases 
„to be inc me instead of “being brought into 


` British India, it is not chargeable under the Act 


merely because the thing upon which it has been 
expanded or into which it has been turned, is sub- 


-pequently brought there 


Assessecs were the owners of certain sterling 
bonds of the Govt. of India, the interest on which 
was payable in England. The assessees received 
such interest in England and this sum was expend- 
ed by their agent in the purchase in England on 
beh alt of the | asseasees of certain mill stores and 
machinery which were then sent to’ the ‘assessees in 


_ British India and there ged by them for the pur- 


‘ 
t 


the Karachi Chamber of © 
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Income Tax Act—contd .- 


poses of their own mills. The Income-tax Officer 
noluded this amount inthe income of the assesses 
as beingincome brought into British India: 

Held, that the things brought into India could, 
in no gense, be described as income brought into 
British India within meaning of s 4 (3) and as 
only income could be taxed under the Act, the 
sum go received and expended could not be taxed. 
CoMMISSIONER OF INCOMB-TAX, BoMBAY PRESIDENOY, 
SIND & BALUOHISTAN v.. AAMBDABAD ADYANOB MILLS, 








Lop, P0821 
- 8.10. Sas Income Tax Act, 1932, s. 2 Das 
88.13, 34—Income-taz Authorities adopting 
particular method of assesment — If can 


subsequently change method— What the law requires 

Income-tax Officer to see in respect of system of 

account to be kept by assessee, stated. 

It is open to the Income-tax Department while 
taxing an assessee either to adopt the cash system 
or to adopt accrual basis; but having adopted the 
first system or the second, they cannot be allowed 
to change their ground whenever it suits them to 
do 80. 

What the law requires the Income-tax Officer to 
see isnot a system of account to be kept. by the 


_ assesses in respect of a particular loan which may 


have been omitted in that account, but the system 
of accounting which the assesses regularly employs 
for his own purposes with respect to all the loans 
which he discloses If any loans are deliberately 
left out from the acount kept regularly by the 
assesses, then it is open to the Income-tax Depart- 
ment to disbelieve the accounts and to proceed in 
any way they choose by acting under the proviso 
but on exercising a judicial discretion, Oommis- 
SYONER oF INGOMB-TATI, BIHAR & Orissa v. Jua San 
Mow Lat SAH Loe Pat. 83 
———-—88 42, 43—Nandlal Bhandari & Sons, 

Indore, managing agents of a company Nandlal 

Bhandari Mills, Lid., Indore, opening on behalf of 

latter, branch at Cawnpore under their own control 

under name Nandlal Bhandari. Mills, Ltd., 

Oawnpore — Managing agents supplying goods to 


branch and receiving .commtssion on sales effected 
there— Oommission aid annually— Nandlal 
Bhandari Mills, Ltd, Cawnpore, held, agents of 


Nandlal Bhandari and Sons, 

of 33,42 and 43. : 

Itis manifest from the language of s. 43, Income 
Tax Act, that a person may be fictionally deemed to 
be an agent for the purposes of the Act who might 
not bean agent as that term is ordinarily under- 
stood at law. In order to show thata non-resident 
has a business connection with a resident of British 
India, it must be established thatthe two persons 
have some aort of association in a business, that is 
to say in a profit-making occupation or activity in 
British India, and when this is established, it will 
have to be determined whether the other conditions 
of sa. 42 and 43 are satisfied. 

Nandlal Bhandari & Sons of Indore were the manag- 
ing agents of Nandlal Bhandari Mills, Ltd., Indore, a 
company engaged in '‘manufactare of textiles on whose 
behalf they bad opened a branch at Oawnpore under 
their own control known as Nandlal Bhandari Mills, 
Ltd, Cawaopore. Nandlal Bhandari & Sons supplied 
goods to the branch at Cawnpore, which were 3old 
in British India, and they received a commis- 
gion on the sales so effected, “By way of remuneration 
it was agreed that Nandlal Bhandari & Sons should 


ndore, within meaning 


' have a fixed allowance and should also be entitled to 


li 


Income Tax Act—contd. 


commission-on the net profits of the company and to 
commission on the gross sale proceeds. The com- 
mission was to be paid annually when the accounts 
of the Spa ng were made up; 

Held, that Nandlal Bhandari Mills, Ltd., Cawnpore, 
were and could be treated as the agents of the non- 
resident firm, i. e., Nandlal Bhandari & Sons, Indo 
under ss. 42 and 43 of the Income Tax Act. ‘ven if 
it be held that Nandlal Bhandari & Sons are onl 
- entitled to receive their commission when the Sandal 

accounts of the company were made up, the fact 
remained that their right to this commission acorued 
upon the sales effected at Cawnpore. This beingthe 
Position, the commission was in the nature of profits 
or gains accruing or arising to- the non-resident 
through or from a business connection in British 
India within the meaning of 8.42, and mast therefore 
be deemed to be income accruing or arising m British 
India; and since there was a “business connection” 
between the branch at Oawnpore, representing in 
British India the comp at Indore, and the non- 
resident Firm of Nandlal ndari & Sons, the resi- 
dent branch at Oawnpore must be deemed to be the 
agents of the non-resident firm within the meaning of 
g. 43, and the profits accruing in British India to the 
non-resident firm were chargeable in the name of 
their fictional agents in British India. NANDLAL 
Baanpari MiLIS, LTD., CAWNPORE v. CoMMISSIONER OF 
Tnoomm-tax, OBNTRAL & UNITED Provinaas All. 99 


-———88, 66 (2)—Fee of Rs. 100, is part of 
reference by assessee and pari of cost of reference 
by Commissioner and falls within terms of “costs” 
as used in” sub-s. (6)— ace unsuccessful in 
reference—His contentions shown to be wrong— 
Taxed costs—Setting off against fees of Ra. 100 

td under sub-s, (3). 7 S 
‘Fee ” in sub-s, (2) of s. 66, Income Tar Act, 
‘does not mean a deposit or security. It isthe price 
paid by the assessee for the reference and it ig 
not unreasonable to assume that the word is used 
in its ordinary meaning, that is to say, it isa fee 
for payment for work done in connection with the 
reference by the Commissioner. It is part of the 
costs of reference by him and likewise the cost or 
part of the costa of the reference by the Income-tax 
Commissioner. Therefore, ag such, it falls within the 
term ‘costs’ as used in sub-s. 6 and it is in the 
discretion of the Oourt to pass such orders in re 
lation to it as may, in its judicial discretion, seem 
proper. When the assessee is successful, when it is 
clear that he is right in his contention, there is no 
reasoh why he should not have paid hackto him 
as part of the costs incurred, this Rs. 100 plus any 
taxed costs incurred by the proceedings in Court, 

But on the other hand, there is no reason, if he 

should fail and his contentions be shown to be 

wrong, why he should not lose this Re. 100 and pay 
as well the taxed costs incurred by proceedings in 

Court on the general principle that costs should 

follow the event. The taxed costs will not be set- 

off against the fee of Rs. 100 paid under sub-s, (2) 

of s. 66, Income Tax Act, w the Oommiasioner 

will retain as a fee, OOoMMWISSIONER oF INcomR-tax 

Bomsay Pangipenoy, BIND & ADEN v. CANTEAL POPULAR 

Assura Oo., LTD. Sind 683 


- 8, 66-A (2)—Commissioner refusing to sta 

case on question arising under s. Fs (O Aaeeea 
applying to High Court under e, 68 (3)—Case 

referred to Full Bench—On receipt of answer 
Bench dealing with application under s. 66 (3) 
directing Commissioner to state case on point_of law 
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Income Tax Act—conold. 
—High Oourt, if can grant certificate under 
s. 66-A (3) or under cl, 40, Letters Patent (Mad) 


Assesses applied to the Commissioner of Income- 
tax to state a case on a question arising unders. 25 
(3), Income Tax Act. The Commissioner refused to 
state a case on the ground that the order was not 
prejudicial within the meaning of s. 66 (2) read with 
B. 33. The assesses then applied tothe High Oóurt 
under s, 66 (3), TheHigh Oourt made a reference to 
a Full Bench of ‘five Judges and the answer given 
to the reference was that an order refusing to r- 
fere with a prejudicial order was itself prejudicial, 
On receipt of the answer given by the Full Bench to 
the question referred, the Bench dealing with, the 
petition directed tha Commissioner of Income-tax to 
state a case on the point of law involved : 

Held, that the High Oourt had no jurisdiction to 
grant a certificate under a, 66-A (2), in the matter 
of permitting an appeal to His Majesty in Council: 

eld, also that the direction which was given to 
the Commissioner of Income-tax to atate a case was 
an interlocutory order in a matter in which the 
Court was required to act in an advisory capacity 
and consequently the High Oourt had no authority to 

nt a certificate permitting an appeal to His Majesty 
n Oouncil under cl.40 of the Letters Patent (Mad) 
COMMISSIONER oF INOoMB-Tax, Mangas v, Voora 
BREBRAMULU UHETTY Mad. 465 8 B 
8.66 (3)—Costs— Application by assesses 
under 8.66 (3), asking Court to direct Commissioner 
to state case—-Costs of application should follow 
event, . 
Whereupon the refusal of the Oommissioner of 





_ Income-tax to state a case under s, 66 (2', Income Tax 


Act, on the ground that no point of law arose, the 
assesses applied to the Court under a. 66 (8), asking 
the Oourt to direct the Oommissioner to state a cage 
and the question arose as to whether the costs of 
the application to state a case should follow the 
event, or should be costs in the reference : 

Held, that the right rule was that the costs should 
follow the event. The ultimate decision upon the 
point of law, whether for or against the Oommussioner, 
could have no bearing on the question whether there 
was a point of law upon which a case should have been 
stated. OENTRAL TALKIES OIROUIT v. COMMISSIONER, OF 
INGOOMB-TATI, BOMBAY Bom. 556 
india Tea Control Act (XXIV of 1933)—Ezport 

ta rights are assignable. 

The export quota rights obtained from the Tea 
Licensing Committea are assignable and are of 
value. Propoph Kumar Das v. DANTMARA Tua Oo., 
Lrp. . PC 217 
Insolvenoy— Appeal — Procedure—Creditor dying 

during discharge proceedings — Substitution of 

heirs—Oriterton. , 

The procedure as regards the issue of notices on 
creditors is prescribed primarily in order to afford 
them a reasonable opportunity to appear at the 
time of the hearing of the application for dis- 


charge. 

Where during the course of discharge proceedings 
started by the insolvent, a creditor TEP aa pariy 
to such proceedings dies, the oriterion which shoul 
be adopted for the purpose of deciding whether tha 
heirs of such creditor should be substituted is to 
ascertain whether or not the interests of such RP 
sons are likely to be adversely affected by their 
non-substitution : i i 

Held, that the non-substitution of the heirs did 
not adversely affect their interest and therefore 
the failure to substitute did not render the appeal 
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incompetent, ABDUL SATTAR v. DINAJPUR TRADING & 

Banzine Co, LTp ` Oal. 145 
= One of beneficiaries of trust becoming 
insolvent—Trustee paying such money to him as 
would have been payable tohim in ordinary 
course, instead of to Oficial Assiquee—He should 
be directed to refund money to Oficial Assignee. 

Where upon one of the beneficiaries of a fund 
becoming insolvent, the trustee instead of paying to 
the Official Assignee from timeto time such moneys 
as would have been payable tothe insolvent and 
other beneficiaries in the ordinary course in the 
case of the insolvent, to the Official Assignee, forma 
his own notions asto what the proper allowance 
might be and makes at the expense of the benefi- 
olaries (including, himself) a series of payments 
of moneys which were in fact due and pay- 
able to the Official Assignees in insolvency, to the 
insolvent, the trustee should be directed to refund 
to the Offloial Assignee the money so paid. F. M. 
JOSEPH v. OFFICIAL ASSIGNEE Rang. 352 
Order of discharge on condition that insolvent 

would remain liable to debts incurred before 

insolvency, whether amounts to refusal to grant 

discharge . 

Tho object of an adjudication in insolvency is to 
free the debtor from the claims of his existing credi- 
tors, which are to be satisfied out of the property of 
the debtor which the Court takes posseasion of and 
distributes among the creditors ; and for the Oonrt - 
to discharge the insolvent but to leave him liable to 
debts incurred before insolvercy, defeats the object of 
the adjudication. Such conditional discharge amounts 
toa refusal to grant discharge. JREHANGIR OURSETJI 
MISTRI 9. Kastor PANNAJI OSWAL Bom. 542 `’ 
Insurance—Assured assigning icy to wife— 

Hifect—Creditor of assured, if can attach moneys 

in hands of wife—Oonstruction of assignment en- 

doresment — clause—Held amount not 
assets, of deceased assured—Deed—Coastruction. 

The policy in question was an endowment policy 
obtained by the deceased. The assured assigned 
this policy in favour of his wife by an endorse- 
ment on the policy itself. This assignment was 
duly communica to the Insurance Company and 
there registered. The endorsement, which appeared 
in a usual form suggested by the Company provid- 
ed that the benefit of all moneys to become pay-. 
able under the policy was assigned to wife and 
declared that her receipt shall be a sufficient die- 
charge to the Company for the same, provided, how- 
ever, that in the event of her predeceasing the 
assared or in the event of his surviving, the date 
on which the said policy would mature, the bene- 
fit of the policy and the right to receive moneys 
thereunder should revert to the assured as if the 
assignment had not been made. Before the policy 
had matured and during the lifetime of the assignees 
the assured died, In execution of a decree ob- 
tained against the deceased assured, the decree- 
holder sought to attach the policy amount as assets 
of the assured inthe handsof the assignee: 

Held, that on its true construction the endorse- 
ment in this case operated as a present transfer in 
favour of the assignee, though provision had also 
been made for a reverter to the assignor, in certain 
contingencies. It did not amount to a power-of- 
attorney ora transfer in .future. The provision for 
reverter only emphasised the immediate operative- 
ness of the transfer, If the events that happened 
had brought the reverter clause into operation, the 
creditors of the assured would no doubt have been 








GENERAL INDEX 


liii 
Insurance—coneld. 


entitled to treat the policy amount as having be- 
come part of the estate of the assured But inthe 
events that happened the assignee was entitled to 
recover the policy amount and there was no scope 
for the operation of the reverter clause. Conse- 
uently the policy nmount did not form the part of 
the assets of the deceased and could not therefore 
be attached and sold. NINKILBRI Laxsaurcotrr 
KATTILAMMA Vv. TrEKKA Mapatar, VISENU NAMBISAN 
Mad.173 
—Life insurance—Policy, interpretation of — 
Proposal and declaration by assured forming basis 
of contract—Assured declaring that contract would 
become void if declaration or proposal contained 
untrue state ome statements found untrue 
but fraud not proved—Liability of company held 





According to the terms of a life policy the re 
presentations, statements and agreemante in the 
application for the polioy were made part of- the 
contract between the assured and the Insurance 
Oo. The following declaration was made by 
the assured: “ {I do hereby declare that the above 
answers and statements are true and that I have 
not withheld or concealed any information and I 
do hereby agree that this declaration together with 
the proposal shall be the basis of the contract to 
be -made...... eee . and that if any untrue aver- 
ment is contained in this declaration or in the 
said proposal or if it shall hereafter appear that 
any information has been withheld, then the said 
contract shall be void and all moneys which shall 
have been paid on account of the assurance shall 
be forfeited.” Some of the statements made by the 
assured were found to be untrue. No fraud was, 
however, proved : 

Held, that by the terms of the policy in question, 
the liability of the company ceased when it was 
found that any of the statements contained in the 
declaration or the proposal were untrue, ASIAN 
Assveanox Oo., Lip, v. ABA Ram Oudh 793 
Interest—Suit for compensation for breach of 

contract— Interest, if recoverable — Measure of 

damages. 

In a suit for compensation for breach of contract, 
the plaintiff can ‘recover the interest on the amount 
of compenastion as he is entitled to such an amount 
as would compensate him for the loss which he 
has suffered by reason of the defendants’ breach 
of contract, The correct measure of damages ig 
the actual loss sustained by the plaintif plus a 
reasonable rate of interest thereon. SakoNaRaIn 
Prasan Since v., Qanda Prasad Sanu Pat. 63 
Interpretation of Statutes—Language of statute 

plain—Oonsideratton of hardship in particular 


cases. 
Per Thomas, C. J.—Where the language of a 
statute is plain in itself, it is not open to the in- 
terpreter to add to it or todeduct from it or even 
to consider whether the rule is likely to create hard- 
ships in particular cases if it be read in its ordi- 
nary sense. The words themselves alone must be 
considered to see the intention of the law given. 
MAHADEO PRASAD V. JAGANNATH Kuar Oudh 258 FB 
Irrigatlon—Controlling authority constructing new 
work in interest of irrigation factlities—Its duty 
stated— Person suffering damages due to new toork, 
whether has right to insist that new work should not 
work to his detriment. 
It is the duty.of the controlling authority when 
constructing a new work in the interests of irrigation 
facilities generally to take such reasonable precau- 


. judgment in rem, and-governs succession to 


. declaring 84 person to be a validly adopted son of - 


: in rem. within meaning of s. 41, 


India, O 8S. 


liv 
Irrigation—concld. 


tions as are obviously necessary to prevent damage 
toothers: Although the person who suffers on account 
‘of the new work has no right to require the autho 
ritiee to maintain the course of the channel for ever 
in one paiticular bed, yet he has the right to insist 
that any alterations which the controlling authority 
may find necessary, shall not work to his detriment, 
Raga oF VIZIANAGARAM v, MUDUMOORU BANYASIRAJU 5 
Mad. 4 


Judgment raed judgment—Judgment in rem— 
` Foreign judgment declaring person as validly 
adopied Paor another —Whether binding on Courts 
tn British ndia in matters of succession to 
ammovable property in British India. 

A declaration by a Court affecting the status ofa 


person domiciled within ita territory is treated by ~- 


the comity of nations as being analogous: to a 
< mov- 
able property. - The same principle applies in -a 
matter of succession to immovab property where 
the law requires the personal law followed. 


Hence, although the judgment of the foreign Court 


another person, cannot be regarded as a judgment 
Ev.’ Act, it is 
binding on the Oourts in British India in matters 
‘relating to immovable property situated in British 
] NATARAJA PILLAI y, O, 8. BUBBAROYA 
ORBETTYAR Mad.-677 
Jurisdiction, 
467 
od Administration suit — Jurisdiction how 
determined—Subject-matter valued for court-fee at 
sum below Rs, 5,C00—First Class Sub-Judge 
- returning) plaint for presentation to proper Oourt 
—Appeal from order—Forum of, 


‘In suits for accounts and administration, the 


. oourt-fees payable determine the jurisdiction of the 


Court and the Court ‘to which an appeal lies de- 


~ pends not upon the’ pecuniary jurisdiction af the 


: Subordinute Court but ‘on the value of the subject- - 


matter in dispute. 
Consequently, where in an administration suit the 
subject-matter valued for purpose of court-fee is 


- below Re. 5,000 and the plaint is returned by the 
rae 


Olase- Bub Judge for presentation to 
roper. Opurt, an appeal from his order lies to 


jatrict Gourt and not to the High A 
, RERA v. UDHAYDAS GIRDHARIDAS ind244 
_Khaekarltenure, £s» Land tenure 521 


Lahore HIgh Court's Rules and Orders, Vol. H. 
Ohap..Ir. 68. Sze Companies Act, 1913, s 234 
: 314 


Land tenure—Khaekari tenure—Rights of aaa 


‘—Hissedar not tn actual possession of khaekar 

land recorded in his name as khudkasht—If 

acquires title tn it. 

The pucca khaekars are in all respects equal to 
proprietors with the exception that they cannot sell 
their holding, and pay small sums called malikana, 


: in addition to the quotaof revenue due from the 


land recorded in their names. The proprietors or 
hissedars have no power to interfere with these 
khaekars or their’land, waste or cultivated, and on 
the death ofa khackar "without direct heirs, the 
lapsed holding reverts to the whole community of 
khaekars, and not tothe hissedar. 

-If a*htssedar brings fallow land under plough and 
actually cultivates it himself, he will be entitled to 


-retain - possession of'the same, but he can acquire 
no „title in khağkar Jand which, is not ip his actual 


© ada 
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osseasion and is merely recorded in his name aa 
phudkasht. Panonam SINGH v, Des Ram All. 521 
Zabti bhogra—Assessment of—If 
challenged in civil aunit. 

Once the assessment is made and left unchallenged, 
it becomes binding upon the co-sharers’ gaontias, 
When no steps are taken to contest the assessment 
made at the time of the settlement, it cannot be 
challenged in a civil suit and a partition. among the 
co-sharer gaontias does not put an end to the liability 
for sabti bhogra, HARIHAR Dora v. UPENDRA PATI 

. Pat 602 

Landlord and tenant—Abandonment-- -Ohandnadar 

' transferring holding but remaining in possession 

of one room of house standing on holding with leave 

and license of transferee — There is abandonment 
and landlord can recover holding. 

Wheres chandnadar after executing a kobala 
transferring his holding to another person has re- 





can be 


mained in possession of a room in the house standing 


on the holding with the leave and license of the 
transferee, it cannot be said that the relationship 
between the transferor and the landlord continues. 
There is an abandonment of the holding by’ the 
chandnadar and hence the landlord is entitled to 
recover the holding. Harman BIBI v. MusdMMAD 
TAJAMUL Hussain Pat. 250 
Abandoament—Land given for restdential 

purpose to riyaya—Its dedication to idol and 
` allowing Thakardwara to be built on it amounta'to 

abandonment—S8 62 (f), Easements Act (V of 1882), 

also applies to such case. 

Where a land is given to a riy eg for residential 
purpose, the execution ofa deed of wagf in regpgot 
‘of the land in favour ofa deity, by the riyaya and 
his allowing others to build a Thakurdwara on, it 
‘amounts to an abandonment and the landlord ' Has 
a right of re-ént: The case also clearly falle 
under s. 63 (f) of the Easements Act, which , lays 
down that a license ig deemed to be revoked where 
the licence is granted for a specific, purpose, and 
the purpose is attained or abandoned or becomes 
Paha KANHAIYA Lau v. HAMID ALI : 

Oudh a87 

Ejectment—Held on facts that the plaintiffs 

were entitled to declaration of sitle'and confirmation 

of possession through tenanis who could not ba 
ejected, 

Government claimed certain lands which wera Te 
formed in 1916 and since then were in possession~ of 
the Govt,’s tenants. In 1923 Govt. acknowledged the 
title of the plaintiffs to these lands on condition 
that the tenants, would remain on land till 1930, 
A document for consideration in laintifts’ favour 
was executed but it was not stam as vonveyance. 
It conveyed to the plaintiffs whatever rights “the 
Govt. had in the land. In 1925 the plaintiffs 
instituted a suit against the tenants for establishing 
their title to and for recovery of Possession of the 
re-formed landa: 

Held, that the acknowledgment by Govt. could 
not deprive tenants of their rights acquired unde: 
limitation, the tenants could not, therefore, be turnec 
out. But the tenants could not get a declaration tha’ 
the plaintiffs’ title was not subsisting on the date o: 
the suit. The plaintiffs were entitled to a declara 
tion of title to tha lands through the tenants who wert 
regarded as their tenants on the date ‘of the suit 
ABDUL LATIF v, HABIBULLA ' Oal, 714 
Non-occupancy ryot holding under perio 
bona fide claiming title—Right/ul owner estab ishin, 
title, whether can eject Tyoh, 





‘ 








ee bate Meuse 
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Ifa non-occupancy ryot bona fide holds under a 


person who bona fide claims to be entitled to the 
land, he cannot be ejected by the rightul owner 


who had established his rights against the person 
bona fide claiming title. ABDUL LATIF v, eee 
al. 714 





Rent—Record of Rights showing rate of rent 
— Burden of proving. that rent is at reduced rate 
48 on tenants. 

Burden lies heavily upon the tenants to -prove 
that they are liable to pay rent at a reduced rent, 
in respect of a certain holding where the Record of 
Rights contains an entry as regards the rate of rent 
payable in respect thereof. KANTI OHANDRA GHOSAL 


V. BUOHITRA BUNDARI DASEI Oal 560 
Legal Practitloner — Uompromise, Sm Legal 
Practitioner—Vakalatnama 669 


———-Misconduct—Appropriation of client's money 


by Advocate—Name struck off roll— Reinstatement, 
when advisable, 


Where an Advocate misappropriates a consider- 


able sum of his clients, the act of professional mis- 
conduct committed by him is 8 vary grave one and 
it is not possible to allow him to continue prac- 
tising in an honourable profession, But that does 
not mean that the Gourt is precluded from rein- 
stating him when adequate punishment has been 
imposed and he has shown that he has rehabilitated 
himself in such a manner that he is fitted to be 


admitted into his profeasion again. In the matter’ 


of, X. J., A VAK, MADRAS 

m Professional 

uestions of fact recorded by Bar Tribunai— 

hen accepted by High Court. 

The queslivn whether a particular Advocate has 
violated the ..recognixed ocfnons of professional 
cane is primarily a matter that concerns ‘the 

ar 
narily scoeptar-lindings on questious of fact recorded 
by the Bar ‘Trib provided the findings are. not 
perverse. Inthe matter of BHAIRO Dorr BJjJANDAGI 
AN ADYoOATB All. 6118 B 
——— Professional misconduci—Investments of 

his savings by Advocate, when constriute engagement 
in money-lending business. 

What does or does not constitute money-lending 
business must dependon the facts and circumstances 
of each case and is not capable of an exact defini- 
tion. The question 19a mixed question of fact and 
law andthe answer tothe question must depend on 
the facts found in each particular case an element 
of continuity and habit 18 essential to constitute tL 
exercise of u profession or business. ; 

Investments of his savings by an Advocate do not 
necessarily amount to engagement in money-lending 
business, the more so when such investments are 
few, and far between and are mostly made to relations 
and friends,. Nevertheless, if investments by way 
of loan are made as a matter of regular business 
and for gain, there.can be no escape from the con- 
clusion that such investments constitute engagement 
in money-lending business Jn the matter of BHAIRO 
Durr BHANDARI, AN ADVOCATES All. 6118 B 
- — Re-admission — Name struck off from roll 

for misappropriation— When can be re-admitted. 

Before the Court can re-admit an Advocate who 
has been struck off the rolls for misappropriation, the 
Qourt must be fully satisfied thathe has fully re-gain- 
ed his character and is fitted for re-admission into the 
ranks of an bonourable profession. Mere opinion is 
not sufficient, The Oourt requires solid facts and 
cogent reasons, not merely the opinions expressed by 
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misconduct — Findings on. 


Oouncil. and consequently the High Oourtiordi- . 
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gentlemen who had given him certificates. Re- 
admission does not depend on the fact that he has 
been suspended or struck off the rolls for several 
years. Hecan only be re-admitted if heoan show 
that he has become worthy to act as an Advocate, 
In deciding such matters the Court has a duty to the 
public and where an Advocate hae been guilty of 
misappropriation, it must be shown that there 1s no 
likelihood of such an offence being committed 
again. 

Mattor considering all the facts, the Court thought 
it fit not to re-admit the Advocate.) In re S., AN 
ADVOOATR A Mad. 417 8 B 
Vakalatnama — Vakalatnama not giving 

specific authority to negotiate and, settle terma of 

compromise but merely to sign compromise applica- 
tion to be presented to Oourt—Oonsent of party to 
ats presentation not obtained—Compromtse decree is 

unauthorized. ` a 

Where a vukalatna ma given toa Pleader does not 
give any specific authority to negotiate with the 
defendants and settle the terms of the compromise, 
bat merely to sign the compromise application to 
be presentedin Uourt and if the consent of the 
party to such an application being presented to the 
Court had not been obtained the com romige. re- 
AV Ram 





sulting in the decree is unauthorized. 
KRISHNA BHATT PHADEA v. BUBBA Manga NAIK 
- Bom. 669 
Lessor and lessee—Priorsty of estate between lessor 
and lessee's assignee, when artses. 

Privity of estato between the lessor and the lessee's 
assignee can hardly be said to arise except where 
the interest ‘of the lessee has been transferred -in 
whole to an assignee. SUKuDBO PANDEY y, RAMEBUWAR 
PRASAD AGABWALA Se Pat:557 
Limitatlon—Document void ab initio—Suit to~ set- 

tt aside —No question of limitation arises. 

Obiter.—Where a document 18 : wholly void ab 
initio, it is Dot necessary to get-itrcancelled -or set 
aside and therefore question of limitation for a suit 
does not arise, RAJA SINGH V. UHAIOHOO SINGH 

eae Pat, 816 
Limitation Act (IX of 1908). Sas Bombay 

Municipal Boroughs Act, 192, 89 104, 105 366 
———— Act bars remedy only by wuy of suit—Right 

exists and can be enforced by other remedy. 

The rule of limitation is a rule of 
procedure, & branch of the adjective law, and 
does not either create or extinguish rights, except: 
in the odse of acquisition of title to immovable 
property by prescription under a. 28, Lim. Act, It 
1s Only the remedy by way of a suit that is barred, 
but the right atself continues to exist; and if 
there is some other remedy by which that right can 
be enforced, the Lim. Act cannot come in the way. 
Thus, where the recovery of adebt is barred by 
lapse of time, the right to the debt is not extin- 
guished, and if the debtor, without being aware of 
the bar of time pays up, he cannot sue the credi- 
tor to refund the money to him on the ground that 
his claim for recovery of the debt had become 


time-barred. BURAT BOROUGA MUNICIPALITY y. BARIFA 


KARUNNIBSA Bom. 366 
——— 8. 4—Applicability to deposit of costs. 

Per Agarwala, J.—An “ application,” in s. 4, Lim, 
Act means an application to the Oourt to take some 
step which the Oourt is empowered to take only 
on being requested to do so, such as execute a deo- 
ree, set aside an execution sale, ote. When making 
a deposit of costs the appellant does not move the 
Qourt to do anything. Section 4, therefore, does not 


ivi 
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Limitation Aot —contd. 
apply to deposit of costs.  DLAOHMESHWAR Peasap 
BHUKUL v. GIRDHARI Lau OHOUDHURT Pat. 353 FB 

7. sg, 5—Applicabtlity, to applications under 

0. XXII, rr. 3 and4, Civil Procsdurs Code (Act V 

of 1903) so 

The provisions of s, 5, Lim, Aot are ap- 
plicable to applications for sabstitation of names 
under O. XXII, rr 3 and 4 of the Oivil P. O, Goxaran 
Singa v. Beis BuukaNn SINGH All. 402 
———s. 5—"Sufficient cause’ —Delay in filing 

a 1 held could be condoned. 

Heid, Per Din Muhammad, J. (In order of reference) 
—that the delay in filing appeal could be condoned 
under 8.5, Lim, Act, as the appellant had sufficient 
causs for not preferring the appeal within time. 
Barra ‘Ram v, OHARAN Das Lah. 877 
——_——-8 6, Sea Hindu Law 881 

_____§. 14 Governor-General in Council, if Court 

—Proceedings before Railway. Advisory Board, if 

can extend time under s. 14. 








For the applicability “of 6. 14, Limi. Act, 
an enquiry, by plaintiff must have been 
prosecuted in good faith in a Court which from 


defect of jarisdiction or other aruse of" a like 
nature was unable to entertain it. But where the 
plaintiff had a recourse to the Ad Board which 
ienota Oourt, instead of to the Railway Oommis- 
sionera, he cannot be said to have prosecuted his 
claim in good faith and hence ‘in such a cases. 14 
cannot extend time. h a s 
Similarly though the Governor-General in Oouncil 
is the supreme executive authority in India, there is 
no statute constituting him a Court. Mzaus1 HIRJEH 
& Co., ».-Banaau Nagpur RATLWAY Company Lp. 
a eet rs Nag. 241 
— $, 21, Ben Hindu Law 749 FB 
———88.21, 20—Lawful guardian, who is— 
Acknowledgment, by. de facto guardian, ` whether” 
prevents debt being time-barred, `- * 
Per Krishnaswamt Ayyangar, J—A lawful guar- 
dian can be no otherthan a person whom the law 
invests with the right and duty of protecting the 
property of the minor. Such a parson is generally 
described asa de jure guardian in contrast to a 
ae facto guardian. The law does makea real dis- 
tinction between a de jure guardian and a de facto 
guardian. A de facto guardian may be a relation 
or even, a mere intermedi atrénger who in faot 
assumes the management of «4 minor's property 
though ‘in law, he or she has no authority to do yo. 
It is consequently impossible to regard him as a 
lawful guaidian, notwithstanding-the factthat by 
reason of the decision of Oourts, the actes of a de 
facto guardian bind the estate of the manor, if 





done under the pressure of necessity or for the clear 


benefit of his estate. 

‘An acknowledgment ofa debt made by ade facto, 
guardian of a minor does not prevent the debt from 
being time-barred. KARINAGISBTTI OHENNAPPA v. 
KARINAGISETTI ONKARAPPA Mad.749 FB 
——8, 23 Sga Muhammadan iaw 744 


- —-—8. 26—Tenant of one land, if can acquire 
- for himself or on behalf of landlord right of way, 
-as of right upon another land of his own. 

No doubt the possession of the tenant 
possession of the landlord, but a tenant of one 
land-cannot acquire, either for himself or on behalf 
of his kandlord, aright of way as of right upon 
another land of bis own; that is a principle of the 
English Law Boe in s.4, Easements Aot. 
Tan brr Suan v. U Po NYUN Bang. 605 


t 
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s. 28. Sen Limitation Act, 1908, Art. 133 


858 
———8. 28—S. 228, if affects righi to movable 
property. 
Section 23, Lim, Act extinguishes only the right 
to immovable property ifthe claim to it is not en- 
forced within the period of limitation, but it does 
not affect’the right to movable property. Surat 
Boroves MUNIOIPALITY v. SABIPA KARUNNISBA 
Bom. 366 
Art. 5, as amended: In 1938—Summary 
Suit instituted before amendment more than one 
year after accrual of cause of action is harred 
and ts not revived by amendment. 
Where before January 15, 1938, a summary auit 
instituted more than one year after the accrual of. 








the cause of action is barred under Art 5, Lim, . 
Act, aa it originally stood, the suit is not re- 
vived by the amendment of January 15, 1938, 
which prescribes a psriod of three years, KARBALAI 
GuLAM v. Espanta Busagar & Oo, Bom. 149 
Art. 20, Ssa Limitation Act, bee Art,. 21 
49-8 





Art. 44. Ben Hindu Liw--Alienation 6 
Art, 44— Right to question sale is personal 
one of minor and cannot be exercised by his 

transferee. x 

The ‘right to question the validity of the sale is 
a personai right of the minor which can. be exer- 
cised by him on attaining majority. The pur- 
chasers from minor donot acquire this right by 
their purchase of property from him, Mon Mouan 
BAATTAOHARJEH v. BIDHU BHUSAN DUTTA Cal, 6 
Art, GO— Case Jalling under Art. 60— 

Article, if applies to interest also. . 

The ordinary rule is that the cause of action for 
recovery of principal and of interest accruing due en 
it is a single cause of action and where‘the claim is a 
single claim for principal and interest; two periods of 
limitation are not applicable, Thus ın a.case falling 
under Art 60, Limitation Act, that: Article applies to 
the principal as wellas to the interest. NRIPENDRA 
Natu OHATTBRJAH v. ARUN OHANDBA OHATTKRII : 

ne Pat. 339 
——-—Art 60—Deposit with banker~Waiver o 
necessity for demand—Repudtation of customer's 
right, if watver—Demand previous to suit, whether 








necessary. 

In the case of a deposit made with the banker, 
the necessity for a demand may be got. rid of by 
special contract.or by waiver. A repudiation by the 
banker of the customer's right to be paid any parti- 
cular sum would no doubt be a waiver of any demand 
in respect of such sum, Hence in a suit by the cus- 
tomer to recover money deposited with the bunker, 
the banker cannot simultaneously repudiate liability 
to pay this sum and insist that a demand previous to 
sult was essential to its maintainabuity. NRIPENDRA 
Nata Ouattarsi v. ARUN OUHANDRA OHATTHRII 

Pat. 339 
Art. 62—Olaim for overcharges — Article 
applicable. 

A suit for overeharges against a Railway Oompany | 
must be instituted within three years under Art, 62, 








Lim. Act. Mgeujr Hirmu & Oo. p. BENGAL 
Nagpur RAILWAY Oompany LTD, Nag. 241 
Art, 85—Parttes having dual contractual 


relationship and having reciprocal demands against 
-each other n different capacities — Account 
containing items relating to all dealings, whether 
-mutuai, open and current. 

-Where between the parties there is a dual con- 


Vol. 185] 
Limitation Act —contd. 


tractual relationship: (1) that of borrower and cre- 
ditor, and (is) that of principal and agent and in 
these dealugs, the plamtiff as creditor has de- 
mands against the defendant, while the defend- 
ant as the principal has. independent demands 
against the plaintiff as his agent, andthe items re- 
lnting to all the dealings aie entered in one ac 
count, such an accuunt is clearly a mutual, current 
and open account and under Art, 85, Lim, act, a 
suit for recovery of the amount due on it' may be 
brought within three years from the close of - the 
year in which the last item admitted or proved is 
entered in the account. Kiem RULDU Ram-DATLAT 
Raw v, BABANT RAM . Lah, 805 
= Art. 85 —shifting balance, if necessary. 

„An absence of a shifting balance is not deci- 
sive ın case of mutual, open und current accounts, 
Firm RULDU RAM-DAULAT RAM p. BASANT KAM - 
: Lah, 805 
— Art, 89—Suts against agent on bams of 

. revocation of agency—‘l'ume, when begins to run. 
| Under the Lim, act, limitation begins to run 
when a cause of action accrues, It 18 obvious that 
it would bethe right of the agent to claim that no 
Cause of action on the basis ot revocation could 
arise against him until the termination of his autho- 
rıty as an agent ln so tar as the cause of action 
is the revocation of the agency, he could not: be 
sued until he had received notice of such revoca- 
tion. it follows, therefore, that the period of lımi- 
tation would begin torun on that date and would 
extend fora period ot 3 years RAM OHANDAR v. 
Rugs Kunwar r Ali. 233 
—— Arts. 91,144—Sust for possession of pro- 
:periy on atleguiton that sts saie was sham— 

Question of itmtarion, decion of—Allegatron 
~. found correct—Ariicie applyadle. 

Where the allegations m the plaint, that the 
sale was asham transaction or. a mere’ paper 
transaction, are correct, a suit for possession of the 
property based on those allegations - must, be gov- 
erned by Art. lid. and nut by Art. vl. - Enerefore the 
decision of the question ot Limi.atiun would depend on 
phe decision of the question whether the sale in dis- 
pute was a sham tian,action. The passing of 'congi- 
deration and the relationship between the parties would 
be very important matieis im ainving al the Cun- 
clusion as to whether the sale was or was nota sham 
transaction, Basanr KAUR 9. RAM SINGa Lah, 343 

TAIT. Gy—Sutt for contribusson—Question 

of date of paymeni by plamtuff ts one of fact— 

~ Held on facts that sunt wus within limitasion. ' 
it 18 not eafe to lay down any rigid formula for 
the. purpose of determining the date of puy ment, 
as the question of payment being a question of 
fact, must be determined with reference to the Olr- 
cumstances of each case, À ; 5 

One M had a joint decree for rent against the 
plaintifi and detendants, and in execution of that 
decree he-obtamed .from the executing Uourt an 
order for the attachment of a sum which had been 
deposited into X Uourt by a judgment-debtor of the 
plantit, to the credit of the latter. Subsequently, 
on August zU, Lud, the executing Uourt by 118 
order directed to transfer the money 10 the aredit 
of the .decree-holder. and. to sand-:the payment 
order to X Uotut. On September 3, lyz, the 
payment. order was made-over by X Uourtto the 
decree-holder, .The plantit brought - a suit tor 
contribution against defendants within three years 


from September J, but beyond limitation from 
August 20; A - 
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Held, that the suit was not barred by limitation, 
The payment by the plaintiil to the decree-holder 
must be deemed to have been made on September 
3, and time began to run from that date. Guanase 
Manto v. Buawan Manto Pat. 73 
Art.116—Assignment of decree for certain 

amount —Portion of money kept with assignee to 

be paid to aasignor’s creditor if decree is realised 

—Swit by credstor of assignor to recover amount— 

Nature of—Article applicable, 

P who had obteimed a mortgage decree against 
A assigned the decree to D for certain amount 
a portion of which was left with D t> be paid to 
X who was creditor of P. This amount was not 
to be paid to X until D had realized the decree. 
D realized the decretal amount but refused to pay 
X who then brought a suit to recover the 
amount : 

Held, that the suit was neither one for specific 
performance of a contract nor for indemnity but 
was a suit for compensation for breach of contract 
and was therefore governed -by Art. 116, Lim. 
Act, SHHON‘RAIN PBABAD BINGH 9, Ganaa Prasan 
Sanu ae Pat, 63 
———Art, 120. Sas Limitation Act, 1908, Art. 123 


$ 626 
—.—Arts, 123, 120— Application to recover 
annuity under will—Article applicable. 

Artiole 123, Lim. Act, applies to an ` application for 
recovering an annuity payable undera will and not 
Art. 120. ANANDI Prasan y, DULHIN Kissori Kung 

f tte Pat. 626 
——— Art. 139, 8. 28—Lease expiring but tenant 
continutng-in possession without paying reat— 

Possesston not shown to be with landlord's assent — 

Landlord's sust beyond 12 years after expiry held 

barred, irrespective of effect of s. 116, Rewdence Act 

(I of 1872). j E , 

After the period of lease has expired, the relation. 
ship of landlord and ~ tenant-- ceases and the tenant 
becomes a trespasser by the ‘operation of sub-ol. (a) of 
s.111,T, P. Act. - z ž : 

Where although the lessee remained in possession 
after the expiry of ‘the lease, without paylag rent, 
there was nothing to show that the landlord aegsented 
to the lessee continuing ln” possession s0 as to enable 
the Uourt to find under the provisions of s. Lið, 
T.-P. Act, that leasee had been holding over : 5 

Heid, that the landlord's suit for possession beyond 
TS: years - from ‘expiry of lease must be deemed to 
be barred by time, irrespective of any denial by the 
tenant of the landlord's title and under 8s; 28, Lim. Act, 
his right to the property extinguished, BaNwast LaL 
v. HUSSAINI z : - Lah, 858 
——— Art; 142—Applicability of: Art. 
~~ Whether applies to suits on proprietary title. 

Article 142, Lam, Act, 18 very general ın 1tg scope 
and application, There 1s no reason to contine the 
word " plaintiff in this Article to plaintifts bring- 
ing ‘their suits on- possessory title “only. The 
Article will apply to all cases of alleged or proved 
dispoasession whether the plaintift’s sut: 15 based 
on bis- proprietary or his pussessory title, There is 
nothing -1n the Article itself, to make it applicable 
to -suts- om possessory- title only. JAI -MANGAL 
Tuwakl Vv. LINDEB8aUkI SINGH ` _ Oudh 736 

- Art. 142—Quesiton of > applicadsitiy of 
< particular ariscte—Uuty of Court. ae 

in order to determine the particular Article ap- 
‘plicable: to a suit, 16 18 the duty of the Oourt’ to 
consider the facts and circumstances admitted and 
proved- in the case. - Where there is no allegation of 
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dispossession in the plaint but the facts show that 
the defendants entered or must have entered on the 
land while it was in the possession of the plaintiff, 
the Article applicable would be Art, 143. t would 
be absurd to hold that a plaintiff can at hig sweet 
will avoid the cperation of Art. 142 by framing his 
suit in sucha manner as if there was no dispoases- 
gion. JALI MANGAL TEWARI y. BINDESHURI SINGH 

i Oudh 736 
—Arts 142,144—Applicability of Art. 142 

—Terms “dyscontinued” and “dispossessed —Held, 

on facts ‘that no question of discontinuance of 

possession arose and that the suit was governed by. 

Art. 144. 

Articole 142, Lim. Act, applies if the Plaintiff has 
sued onthe footing that while in possession he was 
dispossessed by the defendant, or if the fact be 
established that while in possession he was dis- 
possessed by the defendant. The word “dis. 
continued” in Art. 142 connotea three elements, two 
pbysical and one, mental There must be (1) actual 
withdrawal, (2) with an intention to abandon, and 
(3) that another should step in, begin to occupy 
after the withdrawal. Duspossession, signifies 
expulsion, an adverse aci which has the effect of 
putting out, It presupposes physical contact, a 
collision, either ,with another person or with, his 
physical acts, The physical presence on the ‘pro- 
perty of the person affected is not necessary but 
the.adverse act of, the other party must have the 
quality of destruction. “Acts of possession of the 
former must, be effaced by the latter. 

Where a person is not in physical possession 
either himself or asah some, one else holding 
under him at any time after the re-formation of the 
land and. he doég not ‘exercise any acts of possession 
but through a‘ fiction of law he is in possession of 
the lands till the lands are actually fit for posses- 
sion and he is not turned ont either physically or 
by adverse acts of another, no question of dis- 
continuance ariees and a suit by such person for 
establishing his title to and for recovery of posses- 
sion of such re-formed land would come within 
Art. 144,and not Art. 143 and the opposite party 
must prove adverse possession for 12 years or over 
before suit. 

The right obtained by adverse possession for 
more than 12 years would be co-extensive with the 
assertion of the claimant, ABDUL Litiy y. HABIBULLA 





Cal, 714 
— Art. 144, A 

Sen Limitation Act, 1908, Art. 91 343. 
Bre Limitation “Act, 1908, Art, 142 _714 


———Art. 145 —Applicability to suit for return 
of coe with employer as security for good 


aes 145, Lim: Act, does not apply to a 
suit by a legal representative of a deceased em- 
ployee for the return of a sum of money deposited 
by the deceased with the employer as security 
for good conduct because in such a csse no cause 
| of action arises at the date of deposit andthe Lim. 


Act provides for time running ` only after the 
cause of action has arisen, Kam HANBIJAT Peisan 
‘Ginga v. Baoura Kuanr Pat. 336 





‘Art. 164—"‘Due ‘sereice of summons" im 
Art, 164 and O. IX, r. 13, Civil Procedure Code 
(Act V of 1908) meaning, of. 

In Art. 164, Lim. Act, and O. IX, r. 18, Civil 
P. O., “ due service of summons " means not only 
‘shat ‘the i summons was sorved in | proper form ac- 

eording to the directions laid down in the Code 
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but also that the summons was served under 
circumstances which enabled the Court to be satis- 
fied that the defendant had knowledge of the decree 
against him, except of course in the case where the 
defendant had purposely put it out of his power 
to have such knowledge. K. K, N. K. A. R. OsITTYAR 





Firm p. AGA M. SuBERAZER Rang. 663 
Art 182. NG: 
Sea Oivil Procedure Oode, 1908, B. 48 373 (b) 


85 Co-operative Societies Act, ‘1912, 8. 51 230 

Art. 182—Fatiure to represent execution 
petition. returned for rectification, whether extends 
limitation, 

It, is not permissible for a decree-holder to ex- 
tend the period of limitation by simply failing to 
Tepiesent an execution petition returned for recti- 
fication, The. proper way to deal with auch a peti- 
tion as that is to treat ıt as not having come into 
existence at all, MuNioipaL COUNOIL, TANJORB 4. 
BuNDARESAN Mad, 412 
——-——-Art. 182, Expl. 1—Partition decree giving 

plaintiff, and defendants joint possession of part 

of property and also separate possession of other 
properites—Decree must be regarded as joint— 

Application for execution of such decree by one of 

the parties takes effect in favour of all parties. 

Where a,decree in a partition suit gives the 
plaintiffs and defendants joint possession of part of 
the property, though it also gives them separate 
possession of other properties, the decree must be 
regarded as a joint decree and cannot be regard- 
ed both as a joint deoree and a decree held by 
each of the parties in severalty. If therefore an 
application 18 made by one of the interested par- 
ties for the execution of the decree within (ree 
years of the decree, it takes effect in favour of all 
the parties and a subsequent application made by 
tbe decree-holder within three years of the previous 
application but beyond three years frora the date 
of the, decree is not barred by Art. 1t2,- Lim, 
Act, Bagso Peisan v. DEOKI BINGH Pat. 59 
—— Art. 182 (2)—Morigage sutti—Preleminary 

decree passed—Appeal therefrom—Proceedings of 

lower Court not stayed and final decree passed— 

Preliminary decree conjirmed—Lamitation for 

executton—Starting point—Fresh appinciion for 

final decree, necessity of. 

The fact that an appeal is preferred against the 
préliminary decree in a mortgage suit: -does not 
proveni the Oourt frum passing the final dearee. 

here no order staying proceedings pending the 
appeal is obtained, it is.the duty of the trial-Court 
to proceed to pass the final decree, That decres 
1emains binding and ın full force until set aside, 
Where the Uourt, passes the final decree and the 
preliminary decree ıs confirmed on appeal, the limi- 
tation for an application for execution of the final 
decree runs. not from the date of -the tinal 
decree but from the date of decree --of 
the Appellate Oourt im appeal from the 
Preliminary decree, s 4 

The decree-holder can execute the final decree 
Without obtaining a fresh tnal decree after the 
decision of the appeal against the preliminary 
decree. A. VERRAN KouTTI v. r. P. Koya Kort - 

-Mad,57.8 
Art 182 (6)—Application — Plaint an suit 
under O. XXI, r. 63, Civil Procedure Oode (Act 

V of 1908), whether application under Art. 182 (5) 

—Or appltcation made to proper Court. . 

A “suit” 18 8 proceeding which is stituted by. the 
presentation of a plait and is in 1ts nature difierant 
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from an Lim. 
Act. 

An application which is to save limitation under 
Art, 182 (5, Lim. Act, must be made “to the 
pot Court for execution,” a suit to have an order 
in claim case set aside cannot be treated as an ap- 
plication under Art 189 (5), 

4 suit under O. XXT, r. 63, Civil Procedure Code 
cannot keep the execution proceedings pending when 
there has been a definite order of the executing Oourt 
dismissing the execution application : in such a Cage, 
if the decree-holder succeeds in the suit, he will have 
to file a fresh application for execution and re-attach 
the property. A plaint in such a suit cannot, therefore 
be treated as an application, within the meaning of 
al. 5 of Art 189, 

Nor can the filing of such a suit be an applicatio: 
to the proper Oourt for execution when the filing of 
the suit in the Court which has jurisdiction to execute 
the decree or in some other Court must depend upon 
the fortuitous circumstance of the value of the attach- 
ed property. Mauna Maune v, V. V. R. Oastryan 
Fru Rang. 70 
—Art. 182 (5)—Application for execution to 


“application made” under the 





Oourt which passed the decree and not to transferee’ 


Court, whether to proper Court. 

After a deoree has been transferred to another 
Court for execution, the proper Court to which a 
subsequent application for execution should be made 
is the transferee Court, ag that is the Court whose 
duty it then is toexeonte the decree so far ag it 
can be executed by that Court, Consequently, an 
execution application to the Court transferring thé 
decree ig nnt one made to a proper Oourt. Ram Kisaon 
Ram Baixar y. Sarva NARAIN Buakat Cal, 411 
———Art, 182 (5)—“In accordance with law "— 

Application held not in accordance with law— 

Failure of Court to see whether requirements of 

rr. 11 to 14 of 0, XXI, Civil Procedure Code (Act 

V of 190%), are complied with—Decree-holder, if 

protected from consequences of time-barred appltca- 

tton 


Although the duty is cast upon the Court under 
O. XXI, r. 17, Oiyil P, O., to see whether the re- 
uirements of rr, 11 to 14, are complied with, the 
ecree-holder ig not protested if the Court fails to 
do ao, from the ordinary consequences which follow 
when his request to the Court for its assistance is 
“barred by time. 

‘It is a matter of policy laid down by the Legi 
lature that applications to the Oourt for its assist- 
anoe must be made in time whether that application 
takes the form of @ plaint or an application in 
exécution. 

‘An application for execution dated February 1, 
1932, which on the face of it was time-barred was not 
an ‘execution application made in accordance with 
law, as it didnot mention a previous execution 
application dated February 5, 1923, which it should 
have' mentioned if the application’ of February 1, 
1932, itself was to be intims. But the Court in- 
stead of complying with the provisions of O. XXI, 
r 17, admitted the application and ordered notices 
to issue and costs to be deposited. In the subse- 
quent application dated December 8, 1932, the decree- 
holder again failed to mention the application of 
February 5, 1929, but subsequently applied for 
amendment of the application : i 

Held, that the: application: of December 8, 19382, 
was barred and that there was no substance in 
allowing the amendment ‘as -the application of 
February 1, 1932; which omitted” refereiice ‘to thé 
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application of February 5, 1999, and which was con- 
sequently out of time was not in accordance with 
law and it therefore did not give fresh starting 
point for limitation, The fact that it was an error 
to allow the execution of February 1, 1982, did not 
make any difference. DOLARAM ARATMAL p. MULOMAL 
Rav yaks ,INDAB Sind 835 
Art, 182 (5)—Step-in-aid—Applicotion in 
accordance withlaw—Formal mistake about coats 
of previous application — Application, if not in 
accordance with law—Application rejected on this 
ground—If amounts to finding so as to act as res 
judicata—Res judicata. 

A mistake in an execation application about the 
costs of the previous execution application in itself 
js no sufficient reason for holding that the applioa. 
tion is not a step-in-aid of execution or not 
made substantially in accordance with law. 

Where an application is rejected, dismissed or 
struck off for mere formal defects or a bona fide 
mistake in furnishing ‘details or on account 
of the decree-holder’s: absence, such an order 
cannot estop the: decree-holder from show- 
ing that his application was ‘not defective but 
in accordance with law ‘Rejection on the ground 
of decree-holder's absence and hia failure to correct 
an unimportant inaccu the costs does not 
amount to an express or implied finding that the 
application is not in accordance with law. 
Such a finding, therefore, cannot ba’ res judicata. 
MonaMMaD ABDUL SATTAR v., RAHIMUDDIN Nag. 545 

— Art, 182 (5)—Time, when runs— Final order 
on execution application committing parant 
debtor to ctvil prison- Judgment-debtor subsequently 
released for non-payment of subsistence allowance 

—Time, when runs—Ezecutton, if pending when 

judgment-debtor was in prison—Sending of money 

order—I} application to proper Court. 

Before the Lim. Act was nmended in 1927, the 
starting point for limitation was the date of an ap- 
plication made to a Court for execution ofa decree 
or order. But after the amendment, the limitation 
runs from the final order passed by a Courton an 
application for execution or to take some step-in-aid 
of execution of decree or order. 

Where final order on anapplication for execution 
js passed committing the judgment-debtor to civil 
prison, but the judgment-debtor is released sub- 
sequently for non payment of subsistence allowance, 
the date from which the limitation runs 15 the date 
of the final order committing the judgment-debtor 
to civil prison and the execution proceedings cannot 
be said to be pending till the judgment-debtor was 
in prison. 

Obiter—Sending a money-order from a post office 
for a subsistence allowance of a judgment-debtor 
cannot be held to constitute an application to a 
Oourt within the meaning of Art. 182 (5, Lim Act. 
Boomus v. R. M. N. R. M. Onetrvan FIRM 

. Rang. 552 

——- Art. 182 (5)—Transferes Couri not taking 

steps towards execution—Decres re-transferred to 

Court passing it—Order of re-transfer, tf final. 

Where the transferee Oourt has taken no steps 
towards the execution andthe decree ia re-transfor- 
red by it to the Oourt passing it, the order of re- 
Kui? ia not the final order on an application 
within the meaning of Ari, 182 (5, Lim. 
Act’ Ram Kiscon Ram Buaxar v. maker ane 
BBARAT l . 

Lis pendons. San Transfer of Property Act, 1r, 

s. 53 $ NB 
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Madras City Tenants’ Protection Act IH of 
1922), 88.1 (3), 2 (4), .3, 6, 12—Benefita of 
sa. 8,6 and 12, when available —Tenancy held was 
not created before commencement of Act and Act 

did not apply. 

The latter part of the ‘definition of “tenant” in 
s8: 2 (4), Mad. City Tenants’ Protection Act, refers to 

who, without a tenancy title, continue in pos- 
session after the termination of the tenancy, and the 
benefit of the remaining sectiona including s. 12, 
cannot be of avail to tenants unless and until they 
have shown that the tenancy in question was created 
before the commencement of the Act within the mean- 
ing of s. 1 (9). 

By lease dated October 18, 1912, A leased the plot 
of land in suit to B for a period of ten years from 
October 1, 1912, the tenant being at liberty to erect a 
superstructure on the land. Shortly before its exp 
on September 30, 1922, there were negotiations whic. 
resulted in an agreement by A to give a fresh lease at 
an increased rent, in order that further building 
operations should go on. On February 1, 1923, the 
formal lease was executed, under which the plot of 
land was leased to B for 8 term of ten years from 
October 1, 1988, at an increased rent It provided 
that the leasee should always and in any event be 
entitled to be paid the price of the superstructure 
built on the said plot of land before he surrendered 
possesion of the land, either onthe expiry of the 
lease thereby granted or any other future lease or at 
any time, and that the price should be fixed accord- 
ing tothe market value of the buildings as at the 
time of ascertainment and payment. On the expiry 
of the leasé the lessor claimed possession and offered 
the present value of the superstructure as it existed 
at the commencement of the lease. The lessee claimed 
the benefit of the Mad. Qity Tenants. Protection 


Act 3 

“Held, that though the physical possession was con- 
tinuous, the possession from October 1, 1922, was 
attributable to a new tenancy, which was formally 
embodied in the lease dated February 1, 1993, The 
tenancy in question was not therefore created before 
the commencement of the Act, and the Act did not 
apply. RANGANATHAM CHBTTI v. HTHIRAJULU NAYUDU 

PC 571 
Madras Estates Land Act (| of 1908), ss. 30, 

38, 40, 178—Siteps contemplated by ss. 30, 38 
. and 40, if can be taken tn course of settlement 

proceedings, 

There is nothing in the scheme of Ohap XI, 
Madras Estates Land Act to restrict the authori- 
ties settling the rent to the system of payment there- 
tofore in vogue. The provision in s. 178 against the 
commencement or continuation of proceedings under 
gs. 30, 88 and 40 of the Act during the pendency 
of settlement proceedinga clearly implies the possi- 
bility that what could be done under these three 
sections might be done as part of the settlement 
proceedings, “A. BUBRAMANIA Iyze v K, 8, VENKATA- 
RAMA [YAR Mad, 326 
—ss8, 170, 171, 172, 174, 178—Board of 

Revenue—Powers of reviston—8. 172, scope of— 

Whether ives power to Board io set right 

proceedings before Revenue Officer, before procedure 

under s. 170 hasbeen gone through—Whether gives 

ere of revision suo motu. 

ection 172 of the Madras Estates Land Act, can- 
not be interpreted as giving powers of revision to 
the Board only after the re-publication under 
s. 170, cl. 8, had been made. All that s. 172 does 
ia to fix the outer limit of time within which the 
, powers of ‘revision may be exercised. This does 
not necessarily imply that the Board has no power 
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of interference before the re-publication. Ita 
powers as an appellate authority under 3. 171 can 
certainly be invoked and exercised independently 
of the question of confirmation by the Collector or 
re-publication under s, 170, al. 3; under the provi- 
sions of s. 174 the orders passed under s. 171 are 
directed to be incorporated in the settlement re- 
cord already published under s. 170 (3). Sec 
tion 172 gives the Board powers of revision both 
sxo motu and on the application of parties. Where 
the Board is satisfied that the proceedings before 
the Revenue Officer require to be set right, it need 
not wait till after the procedure under s 170 has 
been gone through and can interfere at an earlier 
stage and give necessary directions. There is no 
warrant for saying that the Board has no jurisdic- 
tion to exercice its revisional powers till after the 
settlement record has been re-published after con- 
firmation by the Collector. Section 172 only oon- 
templates the Board directing a revision by the 
subordinate authority and not the fixing of rent by 
the Revenue Board itself. If, onthe facts of any 
particular case, what the Board does in addition to 
what is contemplated by s 172 amounts to little 
more than a mere arithmetical calculation or some- 
thing of that kind, there is nothing in the nature 
of excess of jurisdiction in the exercise of such 
powers. Where, on the other hand, the Board pro-. 
ceeds to do something which is really more than a 
ministerial or arithmetical step and which if it had 
been directed to be doneby the Revenue Officer 
would have involved a consideration of a numberof 
matters which are not and cannot be before the 
Board at the time of passing the order, so much of, 
the Board's order as goes beyond what is contem- 
plated bys. 172 is done without jurisdiction. 

By the order the Board of Revenue fixed the land- 
lord's share at eighty-seven kalams per veli instead 
of sixty-five kalams fixed b the Collector and 
directed conversion into cash at certain average 
price per kalam subject to a deduction of fifteen per 
cent on account of the distance of the village from 
the nearest town market. The Sub-QOollector’ was” 
asked to work out money rente on the above 
basis: 

Held, that what the Board did in the matter of 
fixing cash rent was not within the powers confer- 
red upon it by s. 173. If it had thought that it 
would be proper to fix rents on a cash basis, it 
must have sent the papers back to the Revenue 
Officer to make a re-settlement on that basis and not 
merely given him a direction to oarry outa simple 
process of conversion of paddy rent into money rent . 
at a price fixed by the Board itself. A. BUBRAMANIA 
Iyan v. K 8. VBNKATARAMA IYER Mad. 326. 
Madras Gaming Act (IlI of 1930), 85. 3, 4 (II) 

—Payment or sharing profits in fulfilment of 

betting on horse race, whether gaming. 

The definition of ‘gaming’ in s 3 of the Mad. 
Gaming Act has included only the actual wagering 
or betting on a horse race, and payments in 
fulfilment of such agreement cannot be regarded as 
par of such betting and is consequently not geming. 

are O. KANNIAH MAISTRY Mad. 38 
88.6, 5—S. 6, scope of—Finding of instrument 

of gaming in place searched under s. 5. 

Section 6, Mad. Gaming Act only- enacts, that 
gaming instruments found in any place entered or 
searched under the provisions of 6,5 shall be evi- 
dence that the persons found therein were there pre- 
sent for the purpose of ing, Although no play was 
actually seen by tbe Police Officer. But, the section 
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does not say that the mere finding of gaming instru- 
ments in such a place shall be evidence of gaming. 
There isobviously a wide differance between A person 
being present at a particular place for the purpose 
of gaming and his gaming atthe place. It is only 


the latter act that is constituted an offence under’ 


s. 4 (di) of the Act and not tha former. In ra O. 
KANNIAH Maistey Mad. 385 
Madras Hindu Religious Endowments Act ill 
of 1927 as amended by Act XII of 1935), 
8. 63 (2),—Appointment of additional or associate 
trustees and manager, whether ultra vires of Board, 
The Amending Act XII of 1935 does not say that 
the amendment shall have retrospeotive effect or that 
the law must be deemed to have been alwaysaa laid 
down in the Amending Act, So the appointment 
of additional or associate trustees before the amend- 
ment is ultra vires of the Board. 
The provisions in the scheme relating to the ap- 
pointment ofa mansger by the Board and the allot- 


ment of important duties of management to him must , 


be deemed to be ultra vires ‘because they have the 
effect of placing the management of the institution in 
the hands of some one not appointed by the trustee 


and not responsible to him, and would thus in fact 


displace the trastee from the management of the affairs 
of the temple. HINDU RELIGI0US Enpowments BOARD 
v. TRUSTEH OF SRI VigUPAKSHASWAMI, TEMPLES 
Mad. 544 
Madras Preventlen of Adulteration Act (ill of 
1918), 88. 5 (1), 20—Rules under s. 20—Rr. 16, 
18, 22—Oharge under a. 5(1) not specifying whether 
milk in question was cow's, or buffalo's—Certificate 
of analysis based on assumption that tt was 
buffalo's—Sample found to contain 3'4 per cent of 
milk fat—Offence held not established. 
The accused had been convicted of an offence 


ishable under s. 5, cl. 1 (d) of the Madras 
vention of Adulteration Act. The charge 
was that he sold milk below the standard 


of purity prescribed by Government. The charge 
did not state whether it was buffalo’s milk or cow's 
milk that was said to have been sold by him con- 
trary to law. The certificate of analysis by the 
Goverument Analyst was to the effect that the 
sample contained 60'5 parts of genuine milk, 350 
parts of added water and 4'5 parte of cane sugar 
in a total of 100 parts, This opmion was based on 
the assumption that the milk that was sent as 
sample that isthe milk that was sold by the peti- 
tioner, was sold as buffalo’s milk. There was no 
basis for this assumption that it was buffalo’s milk, 
that was sold. The sample was found to contain 
3'4 per cent of milk fat. There was nothing to 
show that the quantity of solid found was below the 
prescribed minimam ; 

Held, that the sample in this respect of which the 
offence was said to have been committed must be 
dealt with as if it were cow’s milk that was offered 
for sale orsold. The minimum percentage of milk 
fat wes only 3 per cent, under r, 16. The sample 
contained 34 per cent milk fat. It could not there- 
fore be said thatthe sample was below the minimum 
prescribed so far as milk fat was concerned. R. 18 
did not apply and the offence had not been esta- 
blished In re Kutssna Iyas Mad, 3 
Malabar Law—Family property—Acqutstlion by 

manager — Presumption. 

In the absence of evidence that the family pos- 
sessed property -with the income of which the new 
acquisition might have been made, there is no pre- 
sumption that the property acquired by the manager 
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is family property. The fact that an item, the 
character of which is in dispute ia mortgaged along 
with another item proved to be family land, will 
not raise a presnmption that the disputed item was. 
also family land unless it be shown that the mort- 
gage itself wasa borrowing forthe benefit of the 
family. MaAMMILI Kunal Raman KITAYU v. VANGILHRI 
THANANOHERI KUNINI Mad. 755 
Tarwad—Right of member to sue for removal 

of karnavan— Other members, if should be joined 

— Petition by one for leave to sue in forma pauperis 

to remove karnavan — Facet that suit would result 

in other member functioning as karnavan— Petition, 
if not bona fide 

Every member of a tarwad has a right to see that 
the tarwad affairs are conducted by the karnavan 
properly, and if he finds that a karnavan has not 
been acting in the interests of the tarwad, he would 
have aright to sue for his removal. In auch a suit 
other members need not be joined as plaintiffs. Itis 
obvious, however, that when amember rues a karnavan 
for his removal, he is trying to enforce a right in 
which he is interested with the other members of the 
tarwad jointly,and he would apparently be doing so 
not only in his individual interest but in the interest: 
of all the members of the tarwad as well orat all 
events he is taking a step which will not affect him 
alone but the other members ofthe tarwad also. It’ 
Is, therefore, only proper that if he has not filed the 
suit in a representative capacity, he should implead 
them as parties to the action. 

Where a member of a tarwad makes a petition for 
leave to sue in forma pauperis to remove the 
karnavan, the petition cannot be held to be not bona 
fide, merely because, asa result of the successof the 
guit, the other member would have to function as 
karnavan.  AYANOBERI KOVILAKATA BANAKARA VARMA 
RAJA v. AYANOBHRI KOVILAKATH UHHRBIA RAMA Varma 
RAJA Mad. 628 
Mallclous prosecutlon—Suit for damages—Mere 

acqutttal of accused whether absolves plaintif from 

proving that prosecution was malicious and without 
reasonable cause. 

The mere acquittal of the accused in a criminal 
case does not absolve the plaintiff in a suit for 
compensation for. malicious prosecution from his 
duty of proving independently of the acquittal that 
his prosecution was malicious and without reason- 
able and probable cause. GoBinp Ram y. KAJU RAM 

Lah, 652 
Master and servant. Skee U. P. Prevention of 

Adulteration Act, 1912, 5. 17 799: 
Minor—Contract of sale by guardian on behalf of 

minor—Purchaser, tf can seek specific performance 

against minor. 

A guardian's contract for sale or purchase made 
on behalf of the minor is not enforceable by or 
against the minor. The principle underlying is that 
a minor is not personally bound by any contract 
made on his behalf by his guardian. A contract 
for pale of immovable property does not of itself: 
create an interest in or charge on euch property. 
If itis a contract of purely personal nature and 
no personal liability can be imposed on the minor, 
it must -logically follow that the minor cannot be 
compelled to perform the contract; for the same 
reason he cannot take advantage of the contract 
and ask for specific performauce, Thereis another 
aspect to the question. In every case when there 
is refusal to implement the contract of sale by the 
guardian, the breach is-committed by the guardian 
and never by the minor. The purchaser therefore 





lxii 


a 


Minor—concld. 


can only claim compensation against the guardian 
and not against the minor or hia property except 
in the case where the guardian uses the money 
obtained from, the purchaser for the improvement of 
the minor's estate, a case which stands on s separate 
footing The purchaser is not entitled to hold the 
minor personally regponsible for the breach of con- 
tract .of sale made by his guardian and heis not 
therefore entitled to claim compensation from him, 
Consequently p. 24-A of the Specific Relief Act, 
debars the purchaser from claiming the relief of 
specific performance against the minor, KRISHNA 
OHANDRA BHARMA v. RISHABHA KUMAR Nag. 156 
Suit by next friend on behalf of minor 
dismissed with costs—No express direction in decree 
that next friend should pay costs—Estate of minor, 
af liable for costs—In execution of decree for costs 
“property of, minor oto yr ned paying money 
to raise attachment—Application: for refund of 
such money, whether can be made by new next 


"Friend. 
i hie the plaintiff is a minor, and suit brought 
on his. behalf bya next friend is ‘dismissed with 


costa, if the Court intends the nextfriend topay- 


the ccats, there should be an express direction to 
that effect Where there is no such direction in 
the decree -and the decree merely says: “The 


plaintifl’s guit is dismissed and the plaintiff do pay. 


to the defendants their costs ofthe suit,” the decree 
must wean what it says and the estate of the minor 
plaintiff must remain liable to satisfy the costs, It 
is not necessary that the decree should state in so 
many words thatthe costs of the successful party 


are to be taken out ofthe estate of the minor losing ' 


qty. . 

Pe Where a suit fled on behalf of the minor 
plaintiff by hie next friend is dismissed with costs 
and im execution of the deoree for costr the prop- 
erty of the minor js attached and the minor, pays 
money to'raise the attachment, an application for 
the-refucd of the money so paid, on the ground 
that the decree oould not be executed against the 
minor’ is maintainable by the new next friend. Mur- 
OHAND Jivgasy D, Low | Bom. 252 
Mortgaga—Interest —Stipulation for payment of, 
tn nature of penalty —Stipulation held tn nature 
pi penalty and not binding on mortgagor— Contract 

- Act' UX of 1872), 4. 14. - . 
“A mortgage , deed provided that the sum of 
Rs. 2,000 which waa borrowed thereunder should be 
re-paid in eight annual instalments of Ra. 250 each, 
such instalments to, count both towards principal 
as well as intereat on the entire sum, The stipulation 
for payment of iaterest ran as follows: that in 
default of payment of sums due in any instalment, 
the som remaining unpaid on that date shall be 
added to the principal and the entire amount 
become payable at once irrespective of fute 
instalments, the entire sum carrying interest at 
1, percent, per mensem compound with yearly reste. 
Held, that there was a clear penalty which the 
parties could not have intended to be enforced ng 
damages for breach of the contract to pay annual 
instalments. The stipulation which required paymeni 
of, gompound interest at, 12 per cent. per annum was 
therefore not binding on the mortgagor. ` KURELLA 
RAMAMURTI v, NALAM BUBBARAO Mad. 440 (b) 
——. . Redemption—Difforence between redemption 
» by payment in cash a 

rty- 
There A a material difference between a case where 
cash ia paid in satisfaction of the mortgage 
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where property is transferred in satisfaction thereof. 
Tn cases where cash is paid, the moment the money 
.is appropriated, redemption takes place in fact, but 
where property is transferred, the redemption depends 
upon whether the title in the property sold in law-hag 
paseed to the ee or not Where the aatiafac- 
tion of a mortgage debt is brought about by tranafer 
of property mortgaged, the mortgage debt is ex- 
tinguished to the extent to which-~the transfer ia’ 
valid. Kisarn Goran 9 ABDUL Lato Kaan * i 


Oudh 114 : 





Redemption— Several co-mortgagors—Entire 

equity of redemption transferred by some of | 
mortgagors to mortgagee— Effect of —Suit by other, 
mortgagora is one for redemption and governed by 

Art, 148, Limitation Act (1X of 1908). ; 

Where thare are several co mortgagors and the 
entire equity of redemption in the mortgage is 
transferred to the mortgagee by some only Ka tha 
co-mortgagors, the possession of the mortgagee as 
regards other co-mortgagors remains only that of a 
mortgagee. It therefore followa thet a suit by such 
Co-Mortgagors would be a suit for redemption and not 
a suit for possession on payment and would be 
governed by Art 148 of the Limitation Act. 

The mortgagee who comes into posseasion cf land 
as a mortgagee ie not in a position to deny the rights 
of any of his mértgagora to redeem the mortgage so 
long as the equity of redemption dr any part of it 
eubsists Kisugn GOPAL y, ABDUL LATIF ae 

a8 EN ESAR y - Oudh 114 


Suit on—Oosts—Suit against mortgagors— 
Purchaser of mortgage property in' exeoution of 
simple money decree made party—Suit not neces- 
sitated by any conduct on hie part—His only 
defence being that he was not personally aware: ‘of 





mortgage —Whether can be made personally liable ` 
t EST 


or cosis of suit. a 

o doubt there is jurisdiction for the Court to 
award coats personally against a subsequent en-" 
cumbrancer or a subsequent purchaser of the mort- 
gaged property.” But before the Oourt can do: go, 
there must be a finding that the suit was necés-. 
sitated by any improper conduct: on ‘their part as 
having repudiated the title of the mortgages or as 
having raised frivolous defences in the suit. thus 
enabling the plaintiff to incur more costs than were 
necessary, ‘ 

In a suit against the mortgagors the purchaser of 
the mortgage pro 
cution of a simple money decree was made-a party. 
In the plaint the plaintif alleged that before suit 
he called upon the purchaser to pay the debt due 
under the mortgage but he did not pay. the same. 


The plaintif prayed for a personal decree against - 


the purohaser enabling him to recover the costa of 
the suitfrom him. The purchaser did not setup 
any defence in answer to the mortgage except 
stating that he was not personally aware of the 
mortgage and that he was obliged to add a 


rty in a Court sale beld in exe- ’ 


plea . 


oy 
vi 


that he was not personally liable for costas because ` 


the plaintiff claimed a personal decree against him, 
The Oourt awarded costs against him : 

Held, that the suit was not necessitated by any 
conduot on the part ofthe purchaser and hence there 
was no justification for awarding costs against the 
purchaser. The mere fact that he did not comply 
with the notice of demand made upon him was: 
not a reason recognized by law for awarding costs 
against him. ArKBLLA SURAYYA v, THUMMALAPALLI 
ARBIBA WAMUBTHI Mad. 434 

Yi pr 
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Muhammadan Law—Dower—Olaim for—Nature 
of—Simple money decree in dower suit—Subsequent 
bona fide transfer of property by heirs—I/ affected 
by decree—Such transfer during pendency of 
opel 5?, Transfer of Property Act (IV of 
1882), if applies. : 7 
A Muhammadan woman's claim for dower is a 

simple money claim. A decree for dower obtained by 

the widow of a Muhammadan against the other 
heirs even though ıt may be realizable from the 
. assets of the deceased does not create a charge against 
--those assets unless the decree specifically creates 
such a charge. ; l i 

Where therefore subsequént to the passing of a 
simple money decree in, a dower suit bub .pending 
appeal the heirs of the déceased Muhammadan mort- 
gage the property of the deceased in their hands, bona 
fide for value, the mortgage is not affected by such 
a decree and the dectee not having oreated a charge 
‘on the property a 52, T. P. Act has no application. 
Duras Das 9. HANIFA PEGAM _ Oudh 369 
Marriage — Dissolution—Sutt for, on ground 

‘of husband's impotency—Limitation —Limtitation 

“Act (IX of 1908), s. 33. i É 

Under Muhammadan Law marriage is a.civil con- 

tract and tho husband's impotency is a continain 
breach of contiact within the mean of a 23, 
Lim, Act. Consequently, a suit by the wife for dis- 
solution of her marnage with her husband on 
the ground that hè was impotent at the time of 
marriage and at the date of the suit he was still 
unable to perform the sextial act is incapable of 
being barred by limitation. BAHIBZADI 8 ABDUL 
GuaFoor Lah, 744 
— -Shafi sect of Sunnis—Marriage of 
adult virgin without her conséent—Validity, ~~ 
‘Under the Muhammadan Law, marriage is 8 
contract, and even smong the Shafi sect Bt Rannin, 
the marriage ofan adult virgin is invalid if 16 is 
performed without, her consent and against her 
wish, MonTUDDIN. v:.Kaatisa BI Bom. 390 











right ts prolonged till woman has knowledge of 

auch right—But must be exercised within reasonable 

time of her knowledge — Burden of proving know- 

ledge — Evidence Act (I of 1872), s. 108, 

A woman's right ‘of repudiating the marriage 
performed during her minority is prolonged amongst 
Sunni Muhammadans until ghe 18 acquainted ‘with 
the fact that she has such @ right. Jn other words 
the woman has the right-of repudiating the mar- 
riage within reasonabie time of her knowledge ‘of 
the fact that she has thë power to repudiate the 
marriage, 

The fact, that a woman has knowledge. of her 
Marriage or of her right to exercise the option of 
puberty ata particular time, must be specially 
within her knowledge, and thereforé the burden of 


proving such fact must, in view of the ‘provisions. 


of s, 106, Evi, Act, be on her. AuMad HUSAIN 9. 
Aum Bano i i Z AU. 837 
Successlon—Rule of—Cusiom, if can oust 
personal law—Burden of ` proof. a : 
Per Tyabji, J:—In the case of Muhammadans 
the rule ol succession must be according to their 
personal law, that is, Muhammadan Law, “the 
syatem of law which naturally follows from their 
religion,” except ih so far ås this perêonal law 
is modified or is ousted by a valid and uctually 
prevauing custom. Amo Mubammadans the 
system of law which naturally follows from théir 
religion 18 Muhamrin dan Law; and in every case 
Where a custom at variance with Mihaiiniadan 
Law is allegedto be prevailing, it must be shown 
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that the body of persons claiming to be bound 
by that custom did definitely claim to be outside 
the system of law governing their other 0o- 
religioniats. ` ; i 
A Muslim may, except in the’ cases of a 
few well-defined prohibitions, affect his entire 
rights by making declarations, a power given 
equally to men as well as to women; By the 
very act of professing the Muslim faith, a 
person embraces Islam, no matter whether he 
be a Ohristian or a Buddhist or of any other 
‘religion, and no matter what customs and p:acticea 
or mannér of livinghe may have been following up 
to that mcment, and immediately becomes subject 
to Muhammadan Law. This is in no way affected 
by the fact that where it is proved as ‘a matter 
of fact that a Muhammadan and his ancestors had 
for a very long period not adopted the practices 
enjoined by Islam, but had been governed by 
ancient and not invalid customs, the customs 
‘actually practised’ and followed would be ‘given 
efleot to. Hénce the Muslim agriculturists who 
desiré to give up the customs by which they had 
been bound inthe Punjab and to adopt Maham- 
madan Law, can do so by an express declaration to 
that effect. Alsua BIBI v. Breum BIBI Sind 87 
Waqf— Mujavarship- Succession — Female, 
if barred, 0 - 
Under Muhammadan Law, there is no legal pro- 
hibition against a woman holding a mutwalliship, 
when a trust by its nature involves no spiritual duties 
Buch asa woman could’not ‘properly discharge: in 
person or by deputy, and it is always a question of 
fact- whether the duties attached to a particular ‘officd 
are so Bpititual that they cannot be discharged by 
a female. i ie 
_ Where the duties- of a mujuvar consist of sweeping 
and cleansing the placé, ieadirg the fatiha, offering 
prayers and iticensé, dnd “ looking after, the general 
management of jhe shrine, and on evidence it “is 
found ‘that these duties can be performed by females, 
then succession of & female to such mujavarship is 
not barred. HUSSAINBI ý KHAIBUDDIN KUTUBUDDIN 
` ` Bom. 675 
Mussalman Waqf (Bombay Amendment) Act 
“(XVI of 1935), 8, 61—Mutwallis residing within 
““yurtadtction o7 District Court—Wagqt ‘propert 
situate outside jurisdiction of such nan | 
Court, kh ka call upon mutwallis to contribute 
under s. 61. i 
The “jurisdiction of the Court is confined entirely 
to Gases’ in which the wagf ` property is ~ situate 
within the liniits of its‘ jurisdiction, The only waq/o, 
‘whish' cai be called upon to make a contribution 
to the Waqf Administration ` Fund, are the waqy 
to` which, under the principal Act, the Oourt 
directing a contribution to be made has jurisdic- 
tion. There is nothing in'the Aot which extends 
the ‘jurisdiction ‘of the Court to cases in which the 
trustess reside within the district, or in which they 
apply income within the district. The only rele- 
vant fact to‘consider is the pinca where the wagf pro- 
perty is situate, and s.3 of the Mussalman Waqt Act, 
1925; and, also s. 6-D of the Amendment Act, make 
it clear’ that the property of the wagf referred to 
in the sections is the corpus, and not the income. 
Where therefore the whole of the wagf property 
consisting of immovable property and shares in 
companies is éituate in Burma but the mutwallis 
of*the wagf teside “within the ‘jurisdiction of the 
Surat District Court,’ such Court cannot call upon 
the mutwailes to contribute to the Waqf Adminis- 





lxiv 
Mussalman Waqf (Bombay Amendment) Act 
—coneld, f 
tration Fandunder s 61, Mussalman Waqf (Bom. 
Amendment) Act, 1935, AHMED IBRAHIM SINGAPORI V. 
OOLLEOTOR oF SURAT Bom.870 
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Oaths Act (X of 1873), 88. 5,6, 13—Oath, if 
sekang anaa Eh wn case of child—Whether 
renders evidence inadmissible. 

Under gs. 5 and 6, Oaths Act, 1873, every per- 
son who 1s examined as a witness shall make an 
oath or affirmation aud there is no exception- in 
the case ofa child of. tender years, Therefore if 
the child 18 adjudged to bea competent witness, an 
oath or affirmation muet he admınistered to the 

i efore he is examined. 

E ord “omission,” ‘as used in s. 13, Oaths 

Act, includes any kind of omission and is not 

restricted to accidental or negligent omissions, 

Hence, although a child must be either sworn or 

affirmed before giving evidence, neverthelessif the 

child gives evidence without making an oath or 
affirmation his evidence is till admissible; but, 
it is for the Court to'decide what weight may be 
given to such unsworn testimony, and the evidence 
of a child must always be received with great 
caution. Au Poors. Tas Kine Rang. 205 
Oudh Land Revenue Act (XVII of 1876), 530. 
88 Pre-emption 

oudh LawaAct (XVII of 1876), 88. 6,10, 11, 13 
—Pre-emption—Suit for ee of part of 

i sold—Maintainability of. 

AE Kena be instituted under the Oudh Laws 
Act for pre-emption of part of the property sold, 
on payment of a proportionate share of the price. 
SITLA Banal V, SRI RAM Oudh 10 

8 oranan fang eile member of 

i opraetary village communtiy. 
~- eee pare Anant in a village cannot be said to 

“be a member of the under-proprietary village come 

munity ing village, LAOnuMI NARAIN y. MUSAHAB 

ALI _ Oudh 766 

——5. Prise pe a al right by 

1 lota, when determined, 

The ase aon of s. 9, Oudh Luwa Act, lays down 
the procedure of determining the order ot preference 
where several persons having equal right of pre- 
emption have exercised their right of pre-emption 
by iostitating a suit. LAOHHMI NARAIN v.- MUSAGEB 
ALI : : Ouah 756 
__—8, 9—Sale of plot also transfera well situated 

on it. , 

; Tho bale of a plot carries with ita transfer of 

the well situated on the plot when it is not sold asa 

‘separate entity. LAOHHMI NARAIN y. MUSAHAB ALI 


Oudh 756 
——— 3, 20. Sra U.P. Regulation of Bales Act, 
1934, 5, 5 ; 774 


Ọüùah Rent Act (XXII of 1886), 8. 3 (11). Bar 
` Oudh Kent Aot, 1838, 8. 103 (10, eral 141 
————s. 19 (1)—Applicabtitry— Remission claimed 
on account of slump in prices— Sectton, sf applres. 
Section 19 (1) vf the Oudh Rent Act has no ap- 
plication to a case where an under-proprietor clams 
1em1ssion on account of the slump in piices due to 
abundance ın. produce of the land. SAKINA BEGUM y. 
DURGA BAHAI Oudh 295 
8. 19 (1) —Sanction of Deputy Commissioner, 
. if must be taken in each and every case. 
“The only construction to which the language of 
s. 19 (1), Oudh Rent Act‘lends itself is that a sepa- 
Tate pievious sanction of the Deputy Commissioner for 








Femsesion should be obtained in each case ‘by a Oouit 4 WAR MULLIOK 
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seised of a suit for arrears of rent before it can allow 
that remission from the reat payable by an under- 
proprietor. The section clearly means that what the 
Uourt has to do in each case, when considering the 
question of remission, 18 first to determine as to 
what would bethe amount tobe allowed as a re- 
mission on equitable grounds and then to obtain 
the sanction of the Deputy Ovmmuasioner 1n respect 
thereof. The sanction of the Deputy Commissioner 
would naturally depend upon what the Oourt has 
determined to be an equitable remission. Both the 
Uourt and the Deputy Uommussioner have to deter- 
mine the question of remission judicially after 
giving due consideration to the facts of each mdi- 
vidual case, and it is hardly conceivable that a 
eneral order of allowing remission in a particular 
Palis was ın thecontemplation of the Legislature 
when it used the words “with the previous sane: 
tion of the Deputy Oommussioner” in the section, 
Sakina BEGUM v. DURGA Sauat Oudh 295 
88.108 (10), 3 (11)—Bjectment under s. 108 
(10), whether means ejectment by whole body of 
co-sharer landlords to whom rent is payable’ by 
landlord—Sutt by tenant against one of co-sharer 
landlords for possession of plot —Maintainabil ity 
an Otvil Court. : , 
The ejectment of a tenant contemplated by 
8. 103 (10), Oudh Kent Act, means the ejectment by 
the landlord, i. e, by the whole body of co-sharers 
where the tenant holds his tenancy trom all of 
them. ~The landlord of the tenant is the person or 
persons to whom the rent is payable by the tenant, 
Hence a suit by a tenant in Civil Uourt against 
one of the co-sharer landlords for possession of a 
plot-does not fall within exceptions to the general 
Jurisdiction ‘of tne Oiv Courts contained - in 
8. 108 (10) and is maintuinable, RAM Sapup SINGH ` 
v. SARJU Aig. ; Ouah 111 
Pardanashin lady. Sax Oivil Procedure Code, 
- lvls, 8. 47 ' : 691 


Partition, Ser Co-owners A i 11 
: Suit for—Mortgages of undivided shure who 
has purchased property in execution of his decree 
fapending sutt, tf necessary party—Purchaser’ at 
 execulton sale under money decree and purchaser 
under mortgage decree, distinction. 7 ; 
. A partition necessarily aftects the interest of a 
mortgagee of an undivided share, since after the 
partition his security 18 upon the divided share of 
the separate allotment. The mortgagee of an un- 
divided share might be prejudiced if that share 
did not receive a proper allotment in severalty, 
and it 1s forthe benefit of all other persons ın- 
terested ın the joint property that such a mortgages 
should be bound by the allotment. Hence it will 
in general meet the case if he 18 allowed to attend 
and be heard at that stage et which the making 
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of a proper allotment is effected. 


While the purchaser atan execution sale under 
& mere money decree gets no more thah the right, 
title and interest of the judgment-debtor at the 
date oi the sale, the purchaser under à mortgage 
decies gets the right, title ' and interest in the 
Mortgaged subjects which the mortgagor had at 
the date of the mortgage and charged’ thereby. 
Buying the mortgageu property free “from incum- 
brances he gets, as itis ‘sometimes put, the title 
both of the mortgagee and of thuse interested in 
the equity of redemption. He 18 nos a mere sudces- 
sor-in-1nterest of the owner of the equity of redemp- 
tion at the date of the eale. JADUNATA ROY v, PARAMES- 

" P O234 
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Suit for—Rights of parties added after 
preliminary decree, if can be adjusted at lime of 
final decree. 

If the mortgagee has proceeded toa sale ponding 
partition, the purchaser would become a necessary 
party to the partition suit. 

A partition suit, in which a preliminary decree 

passed, is still a pending suit and the 

rights: of the parties who are added after the pre- 

iminary decree, have to be adjusted at the time of 
‘the final decree. 

` A mortgagee of an undivided share obtained a 

-decree against B, the son of the deceased mortgagor 

and purchased the property on January 11, 1930, 

and thesale was confirmed on February 19, 1930. 

the meanwhile a tition suit was brought on 

“August 30, 1929, to which B hia mother and an 

‘unmarried ‘sister were made perties. On October 1 

939, a preliminary decree for partition was passed 
declaring the share of .B subject to thecharge for 

Thaintenance and other expenses of his mother and 

pistor, The mortgagee was neither made 8 party 

mor was any ‘deoision” given “as to mortgagee's 

Sights, in the decree, The mortgagee applied by 

Spplications, one made before execution ‘sale and 

‘other after the sale but’ before confirmation, to be 

made party to partition suit and °> on appeal itom 

thoir Aetion, the High Oourt directed that th 

should be made parties “as from April 12, 193 

‘on which date their application was rejected,’ the 

„Proceedings ` taken before the said date, being bind- 

‘Ing upon them just as` much“as they would be 

‘binding upon théir predecessor-in-interest.” 

Mortgages thereupon applied to'set aside the pre- 

leoree so far as it declared charges t upon the 
operty jut this was rejected’ in view of the’ High 
k '8 order. The mortgagee then applied for 
Separate allotment ofhis share and’ “the -allotment 
Was made without making any charge on the prop- 
erty. The High Oourt set aside’ this order on the 
gropa pad that in view of the previous order of that 

burt {hep preliminary’ decree’ could - not ‘be altered 

r mo 
à Held, that the mortgagee owing to his purchase 
of. the property was a necessary party and'the pre- 
‘Wious order of the High Court need not be constru- 
ed ‘as holding that after the execution’sale the 
‘ladies -had the same rights againet the purchasera 

‘as they had had dgaingt, B's'interest ih the equity of 
redemption. The ladies’ interest ın the equity of 
‘redemption equally with B's' must be regarded aB 
having passed to the mortgagee, At no‘ time was 
it “correct to treat the mortgages as mere aseignee 
of B's interest. Before the sale his- interest 
was as “mortgagee and was ‘not represented in: the 
‘edit; After the sale whén jhe was made party, his 
interpat as complete owner was before the Court~— 
an interest whioh át no time had belonged to. At 

Ho time was it” correct or safficient to régard'B as 

sag a “ predeosabor-in-title;” -upon'any - ques- 
lop. as between B and other persons olaiming to 

‘ae ae in the equity `of ‘redemption, a deoi- 

charging or limiting his interest had no besar- 

dng upon the rights of‘ the mortgagee - whether 

forè the execution a or afterwards, The prop- 

be ‘purchased by the mortgagee could not therefore 

be charged with the maintenance of B's mother and 
„nister. JADUNAT. Roy v. PARAMBSWAB MULLIOK 

PG 234 

Partnership Act (IX of 1932), 8. 69—Accounteng 

`; -asemi ated, by 3.°69- 

The only accounting contemplated by 8.-69 is the 
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accounting which would be directed in a suit by a 
plaintiff who is ‘the partner of a registered firm. 
Sura “Mau v GuLAB Rat All. 113 8-B 
~3.69-—Sutt by plaintiff tn respect of money 
duet) him from defendant on basis of transactions 
in” unregistered partnership between them — 

Partnership claimed to be dissolved before suit— 

Sum specified—Sutt, if maintainable. 

The language of sub-s8. (1) and (2) of s, 69, Partner- 
ship Act, is wide enough to cover suits relating tos 
dissolved firm and sub-s. (1) covers a suit by a 
Plaintiff suing in respect of a right vested in him or 
acquired by’ him asa partner in a firm, and: it is 
not essential “that the firm should be actually in 
existencd at the daté when -the suit was instituted. 
The words in sub-a. (1) “suing as a partner ina 
firm” include a suit on a' cause of action which is 
based on a right- acquired solely as a partner “ino 
firm, and where the firm was unregistered, no such 
suit can be brought, 

The plaintiff sued the defendant in respect of 





-money which he alleged was due to him onthe basis 


of transactions in an unregistered partnership into 
which he and the defendant had entered. It was 
claimed that the partnership'was dissolved and that 
on acalculation, as the venture had been unprofit- 
able, the defendant owed the plaintiff a specified sum 
of money : 

Held, that the suit was barred-under a, 69, Partuer= 


ship Act. OHAOTALAL y, GOPALDAS Nag. 624 
——8. 69—Sutt for dissolution by partner of 
unregistered jirm—His right to decree or accounts, 


if affected, 

if a partner of an unregistered firm sues for the 
dissolution of partnership, he is entitled to the or- 
dinary decree which the Oourt passes in such a 
suit. Provision is made for this decrees in O.-XX, 
r. 15, Oivil Procedure Ocde. The right of a partner 
therefore of an unregistered firm -to a decree for 
accounts in a “suit for dissolution remains- unaffect- 
-ed by the provisions of s. 69, Partnership Act, in 
view of the proviso- contained in’ sub-s, (3) thereof. 
A partner of unregistered firm has a right ın 6 
suit for-dissolution of partnership to include a 
claim for accounts also and he need not bring two 
separate suits for them. Sarena MAL v, QULAB Kar 

i Ail. 113 8 B 
Penal Code (Act XLV of 1860), 8,109, Bas Penal 
- Oode,-1880; s. 115- 413 (b) 
8. 109—N0 particular person found guilty 

-under s. 4 (ii)—Oonviction oj- accused under s. 109, 

Penal-Oode (Act XLV of 1860), read with a:4 (11) 

Madras Gaming Act, proprtsty of. - 

Where no -particilar person is found to have 
committed the offence under s. 4 (41) of -the Act, 
which the accused could be said to have abetted, his 
conviction under s. 109, L P. O. read withs. 4444) 
Mad: Gaming Act-aB accessories either before or 
after the betting is wrong, In reQ. -KANNIAH 
MuIsTRY - Mad, 385 
—s88.-115, ‘117, 109—Accused abetting com- 

mission of murder by: public—Whether should be 

sentenced under a. 115 or s. 117—Such murder 

commtited—-A ppropriate section Jor such offence w 
~ æ. 109, 

Abetment has a reference both to ‘the person or per- 
sons abetted, and to the offence or offences the commis- 
Bon of which ia abetted. Section 117, I. P. O., deals 
of the 
offence abetted, while 6.115 deals with the latter, 
without having regard to the person or 
abetted. -Section, 115 is not co to the abetment 
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of asingle person ora specified individual or indi- 
viduals, and covers the case of the abetment of a 
class of persons alao, It does not apply only if 
“no express provision is made by this Oode for 
the punishment of such abetment.” The words 
“such abetment “ evidently refer to the abetment 
of the offence specified in the section itself, namely 
an offence punishable with death or transportation 
for life, and only s. 121 and 131, provide for 


the punishment of the abetment of such offences.: 


There is no express provision in the Oode for the 
punishment of the abetment of murder. Hence, the 
abetment of the commission of murder, whether by a 
single individual or by a class of persons exceed- 
ing ten, falls under s. 115. In the latter case, it 
may fall under s. 117 also, but as s, 117 prescribes 
a lesser punishment, s. 119 is the more appropriate 
„provision for such an offence, 

Obiter.—Ifs person abets the commission of murder 
by ‘the, public, and murder is committed in con- 
sequence of the abstment, it cannot be said that 
the offence does not fall under s. 117, but the 
appropriate section for such an offence would be 
s. 109, EMPEROR v. Lavst MANDAN Bom. 413 (b) 
: 8. 124-A—Offence under s. 124-A, Penal 

Code (Act XLV of 1860)—Batl should not be 

granted. i 
. The offence under s. 124-A, I.P. O., is a non- 
bailable one punishable with transportation for 
life. So the accused should not be released on bail 
vatall. Grant Maene Sinead y, Eupsron Oal, 249 
8. 149—Mob armed with deadly weapons 

going to achteve particular object | force— 
- Inference that all members knew that grisvoxs hurt 
. talikely to be caused, 
_If a mob armed with deadly weapons goes to 
achieve a particular object by force or show of 
force, itis reasonable to infer that all the members 
of the assembly know that grievous hurt, if not 
murder, is likely to be caused ın prosecution of 
that object. AMBIKA THAKUR v, HMPEROR Pat, 529 
8,193—Complaini for perjury in a case, 

when should be lodged—Iinterest of gustice— Proper 

A deratomna. a 

“Though it is ordinarily in the interest of justice 
„to, bring the perjuser to book and check such 
„ol 16 18 the duty of the Uourt to see whether 
if would ultimately promote the interests of justice 
if the perjurer ıs prosecuted. Where ıt is trans- 
parent that the criminal case is calculated to hamper 
the fair trial in the Civil Oourt, no prosecution for 
perjury should be lodged till after the case 1s de- 
cided by the Oivil Court. RAWABHANKAR, MOOLOHAND 
v, EMPAROR Nag. 400 
: 8. 193—Statements forming subject-matter 
_of charge under s, 193 need not be material for 

decision of suit—Quesivon arises only for purpose 
_ of sentence, k i 

It is not necessary that the statements which 
form the subject-matter of a charge under s. 193, 
L P.O., shouid be material tor the decision of the 
suit and the question can only be considered for 
the purpose of the sentence in the event of a con- 
victlon. BEHARI LAL Sup v. KMPAROR Lah. 588 
— 8. 266—Agreement between purchaser ana 

seller that commodity soia shouid be measured by 

measure produced by purchaser—No representation 
by purchaser that measure produced was standard 

one—Purchaser, 1f gutity under a. 366. 

Where both purchaser and seller are well aware 
of the actual measure being used, there canbe no 
question of fraudulent intent. {tıs only when the 
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Her rts to sell according toa certain stand- 
ard and aslla below that standard, that he ean be said 
to be guilty of fraud. ; 

wW ae Nesters it has been agreed between the sel- 
ler and thé purchaser,that a certain commodity should 
be measured by a measure produced by the pur- 
chaser and purchaser has not represented in any way 
that the measure was the standard measure, the pur- 
chaser cannot be said to have fraudulent intent and 
cannot be convicted undera 266, I. P. O. KANAYALAL 
MOHANLAL GUJAR v, BMPHROR Bom. 228 
—s, 266—"False measure,” meaning of— 

Commission of offence under Bombay Weights and 

Measures Act, anole makes measure false within 

meaning of s. 266. i 
' The foot Hr Offence may have bean commit- 
ted under the Bombay Weights and Measures Act 
does not make the measures false within the mean- 
ing of a. 266, L P.O. According to the ordinary use 
of language, if a measure is described as false, that 
means that it is something other ein n Whati it pur- 

KANAYALAL MOHANLAL GUJAR v. EMPAROR 

pore oba Bom. 228 
&,302—Oonviction for murder on circum- 
stantial evidence—Whether should not be visited 

with extreme penalty.” 4 

The Judge ia either satisfied that the accused is 

ilty or he is not. There can be only two positions. 
he ia satisfied, ‘the accused must get the normal 
punishment; if hes mot the accused must be 
acquitted, There is no middle course at all in judging 
to guilt of the accused, Itis wrong to say ‘that an 
accused convicted of murder merely upon circum- 
stantial evidence should an be ma with extreme 
R ZAMAN y, EMPNROR 
penalty. GUL ZAMAN a e og 
88, 302-149, Sun Oriminal Procedure ery 
1898, as. 423, 439 f ` , 52 
8. 304. San Oriminal trial - — 274 
8. 366. Saa Evyidence—Age 271 
s. 366 — mpage dated — Prosecution must 
ve girl to be be oe , i 

Toner to prove the charge of kidnapping, it 
ig incumbent on the prosecu to prove that the 
person kidnapped was under 16 years of age. EMPEROR 
V, QUDRAT , 4u.271 
8.376. Bun Kvidence—Age 271 
8. 376—Oharge under s, 876—Prosecution to 
prove girl to be under 14. í 

To ba the charge under s. 376, Penal (ode, the 
prosecution is bound to prove that the girlia below 
the age of Li. EMPEROR V. QUDRAT AH. 271 
8, 379—Cattle theft—Proper punishment. 

Offences of cattle theft are partioularly mean and 
despicable offences ina community where so muel 
depends upon cattle, They are inspired by no 
other motive than the ordinary motive of gain 
which, in many other cases, prompts a thief to 
and it must LEK. made piain to you Er he = 
cattle that if they are not going to 
have at least to paya heavy fine. The fine must be 
such as to make it clear Fra wnt aes is not 

MPBROR v. Mirzo GuutaM HUSSAIN. ` 
profitable. E ok aoe 
8, 424, Sus Criminal Procedure Oode, 1898 


B. 236 i 151 
—8, 424—Scops—If applies where Lah abi 
is openly seized by person wm exercise of i 
right. N | 
- The removal referred to in s. 434, Penal Oode, 
is ejusdem generis with concealment’ which pre- 
cedes it. Section 424 is designed to meet a spécial 
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class of cases, and has no application to a case 
where property is openly sei by a person in the 
exercise of an alleged right. AND Krsnogs v. 
ExPRROR All. 161 
8. 426. Baa Oriminal Procedure Code, 1898, 
s. 106 753 
'——-— 8,477. San Criminal Procedure Code, 1898, 
s. 530 415 
Pensions Act (XXIII of 1871), 8. 4—Sutt relating 
to property subject of grant—Plaintiff's claim 
independent of grant—If falla under s. 4. 
The Pensions Act is to be construed strictly in 
favour of the right of suit A suit relating to pro- 
perty which has been the subject of a grant, but in 
whlch platana claim is quite independent of the 
grant isnot a suit relating to a grant of land 
revenue within the meaning of s 4, Pensions 
Act. DATTATRAYA Visano DABHOLEAR v BADASAIY 
Suivean Nisa Bom. 839 
Possession. Ssa Oriminal Procedure Code, 1898, 





B. 145 346 
Practice, Sze Hindu Law 580 
—Evidence — Question of appraising oral 





a of witness—Opinion of trial Court, value 


o. 
: Where it is a question of appraising the oral 
testimony of a witness, the Court of Appeal will no 
‘doubt attach a great deal of importance to the 
opinion of trial Judge TAA Ing the value of such 
_testimony unless facts and circumstances render it 
unsafe to do so JNANADA GovINDA OHAUDHURY v. 
BIRENDRA Natu Goswami Cal. 634 
Objection not raised in pleadingsand no 
issue framed on ihe point—It cannot be raised after 
evidence tn case has been recorded. 

Where an objection on a certain point isnot taken 
“inthe pleadings and consequently there is no issus 
on that point, the party is not entitled to raise It after 
the evidence in the case has been recorded. Bara 
Raza v. AKBARI Oudh 441 
Pleadings—Mofuseil pleadings, construction, 

Mofussil pleadings should not be construed too 
strictly, if to do so, would work injustice. NarsipAsJ1 
‘BaLMUKUNDDASJI v. Bar JAMNA Bom. 44 
' Precedent— Federal Court. 

High Oouit is bound to follow the Federal Court 
-decision and to give effect to it. Brisaun SINGE v. 
PALAKDHARI SINGH Pat. 129 
Privy QOounctl—Relief claimed solely on 
' ground that defendant worked coal under particular 

portion of land—Allegation failing—Defendant 
~- found to have taken coal from different portion— 

Plaint not amended to include reltef in this respect 

—Olaim cannot be allowed in appeal to Privy 

Council. 

Where the plaintiff has only alleged in his plaint 
that the defendant had worked some coal under land 
comprised in plaintiff's underlease in a particular 
direction, and has claimed relief solely on this ground 
but has failed to prove the allegations and it has 
been found that the defendants had taken coal to a 
small extent from under land in diffarent direction 
“and no application to amend the plaint was however 
Made at any stage of the proceedings so as to inclade 
relief in respeot of such working, the plaintiff cannot 














be heard tociaim such relief in appeal to the Privy 
Council. Ouanpan MULL INDRA KUMAR v. Onan 
Lat GIRDHAR DAB PARBKA 2 PG 219 


Pre-emption—Mousa Safipur—Right of pre-em p- 
tion in respect of grove—Village area included în 
own—Whether becomes town. `> ' - 

If a village area is incorporated in a town, it 
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does not become a town within the meaning of 
B. 8 of the Oudh Laws Act so that the right of 
pre-emption shall not be presumed. 

The wajib-wl-ars of Mouza SGafipur shows that 
there exists a custom of pre-emption in that mousa 
and such a right therefore exists in respect of 
grove land situated ina mohal of that movsa and 
paying revenue. RAUP AHMAD v. Fanmrpa REGUM 

Oudh 277 
Muafidar paying no rent—Rent no deter- 
minable under s. 40, Oudh Land Revenus Act 

(XVII of 1876\—If can pre-empt. 

Where a muajfidar pays no rent and it has not 
been shown that his rent has to be determined by 
the Settlement Officer under s. 40, Oudh Land Ra- 
venue Act, 1876, he is neither an under-proprietor 
nora proprietor and is therefore not entitled to 
preempt, ParBau DAYAL v, Bisnzsdwak Nara 

Oudh 272 
Presidency Towns Insolvency Act (II! of 1909), 

88.51, 57—Official Assignee enia kahang that 

transaction within contemplation of s. 57 took 

ploce after commencement of insolvency — Onus to 
prove that it took before adjudication. 

Under the doctrine of “relation back" the pro 
of an insolvent on the making of the order of adjudi- 
cation vests in the Official Assignee as from the 
commencement of the insolvency, that is to say, from 
the date of the act of insolvency upon which the 
adjudication is made. As from that date the in- 
solvent ceases to be owner of the property and can- 
not deal with it. He cannot make payments to credi- 
tors or give good and valid discharges. Section 57 
of the Presi. Towns Insol. Act, however, provides 
an exception to the doctrine by affording pro- 
tection to bona fide transactions taking place between 
the commencement of the insolvency and the date of 
the order of adjudication in those cases where the 
person with whom such transaction takes place had 
no notice of the presentation of the petition by or 
against the debtor. When the Official Assignee has 
established that a trangaction withinthe contempla- 
tion of s. 57 took place after the commencement of 
the insolvency, the onus lies on the person seeking 
to uphold the transaction to prove that it took place 
before adjudication and that he had no notice of the 
presentation of the petition. A denial in the objec- 
tions filed by him is insufficient to discharge the 
onus, The objections are mere pleadings, OFFIOIAL 
Assianua, KABAOHI Vv, DHANOOMAL MOHANLAL A 

` Sind 778 


Presumptlon—Part of share in village sold— Pre- 
sumption that corresponding share of vendor's house 
is also sold, if arises. 

Whena part of a share in a village is sold, no 
presumption arises that similar shareof the house 
of the vendor standing on the share is also sold, 
though such presumption arises when the whole 
sHare is sold and nothing is reserved. Baoan LAL 
v, GOBARDHAN Oudh 373 (a) 
Principal and agent—Admission by Eastern 

Bengal Railway is on behalf of Government. 

Admissions by the Hastern Bengal Railway are 
admissions by the agents of the Govt. and are therefore 
binding on the latter. BBORETARY or Stata Y. Distaror 
BoARD, RANGPUR Oal. 454 

Notıce to agent Sma Transfer of Property 

Act, 1852, 100 , i 33 

Privileged communication, Sum Oriminal trial 








419 
Privy Councll. Ssa Practice 219 
Practice— Question of fact not put in issue 
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_ in lower Courts—Board nat satisfied, that evidence 
already taken establishes that facis 4 Jully 
. investigated would have supported plea—Such plea 
cannot be entertained by Boar 
"The question of assent by the executors at the 
tuna of the mortgage of the property, regarding the 
“raat of. the mortgaged propérty isa question of fact, 
and. when, this question had not been put in issue or 
maintained , in the Courts below and their Lordships 
„are not satisfied that the evidence already taken 
“eatablialies beyond doubt that the facta, if fully in- 
vestigated, would have supported the plea, they cannot 
in accordance with the practice of thé Board, enter- 
tain this. ‘plea atsuch a late stage. BUNIL, KUMAR 





Kare d. Sram ues Kasr PG 575 
Rules—R. 9. Sas Federal Court Rulés O. IX, 

353 
probate. Sma Will 17 





Wide divergence, in case put up, in petition 


ee and “dage madé in evidence—Strict scrutiny of will 
a) owed. 
, Where the case of petiti ners for ant of i probate, 


carries’ certain elements of suspicion, 
should, in suck circumstances, F nsist a a paei 
strict standard of, proof, and ought not to make a 
t unless it is satisfied that the suspicion has 
on n removed. Where a wide divergence between 
he weiss put, Up, and the cass made evidence is 
iyang, strictést scrutiny of willis required. JNANADA 
Govinpa OBAUDHUBY v. BIRBNDRA Natu GOSWAMI 
i Cal, 634 
provinoial Insolvenoy ik NG 01 1920), 8. 6. ga 
Civil Procedure Code, 1 
— -—88; 6 (B), (c), 9, 53, 54— Partition Sareea 
‘brothers; if transfer. id defeat or delay creditors 
: of. 6 (b), applicability—I7 applies where transfer 
A “kad effect. of preferring one creditor over other, 
The partition between the brothers constituting 
KH ,jolit, Hindu family, of the family houses 
nnot be treated asa transfer with intent to de- 
‘feat or delay the creditors. When the debts are 
_in@urred by some ofthe brothers only, on account 
of ‘a new business started by them, the share of 
the other brothers is not’ liable for such debts and 
the partition does not prejudice the creditor, 
Clause (b) of 8.6 would apply only to those cases 
Tiere transfer is intended to, defeat all the oredi- 
tors ,88, a whole. It has, no application , to, the case 
‘where thet transfer has the effect of preferring som 





oreditars dyer others, WABI Lat v; OHHOTAY LAL 
Oudh 771 
8. 6 (6). Ben Provincial Insolvency Act, - 





Tom, 5. 85 489 

8. 17., SEB Insolvency—A ppeal 145 

“8. 25~Intent to defeat and delay, must be 
ba Jeon conse nces of the debtor's act, 

è “intent to defeat or delay the creditors” 
is to be .gathéred from the consequences of the 
‘debtor's act, and if the transfer haa the | effect of 
substantially reducing the area, which was available 
to the creditors for redlising their debts by tbm- 
„porary aliénation, and if the transfer by itself js 
P ênough to „bring in sufficient money tọ dis- 

argò the existing abilities, the tranefer must be 
deni to have besen made with imeni to deleat 
find delay creditors although the primary motive of 
the debtor in effecting transfer might be 








-Gifferent. BHAGWAN Das v. Monamman Nawaz SHAH 
ee Lah. 489 
pa 8. 25—85. ope of—Oreditor Proving act 
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The provisions of s. 25 relate to the défence that 
the debtor may put up even though the petitioning 
creditor aatisfles the conditions required . by. the 
Insolvency Act and therefore it cannot be ‘paid that 
his ability or ato whioh pay his debts is not 
a circumetance into cha Oourt may enter when 
once the act of insolvency has been proved. It is 
the duty. of the Court to-enter into the- matter and 
if satisfied that the debtor is able to pay his debts, 
must dismiss the créditors’ petition. Buaawan Das 
v. MobAMMAD.N AWAZ Syau Lak, 489 
88, 25,6 (6)—Unliquidated assets—Asseis 

realizable at creditor's instance being less than 

debis due, debtor not willing to pay debts due for 
long time nor making efforts to liquidate asseta— 

Debtor is deemed tobe unable to pay debts. .,, 

The mere presence of unliquidated assets does 
not necessarily prove that these assets are capable 
of being liquidated. Unliquidated assets cannot be 
sufficient to discharge debts until they are liqui- 
dated and until those steps are ;. whether 
willingly .or unwillingly by the debtor, it cannot 
be said that, at the time when the petition is put 
in praying tor his insolvency, he is able to dis- 





:charge his debts in the ordinary sense of the term, 


namely that he isable to pay them off by. making 
lêga! tender of the sum demanded. The fact, that 
he might pay them off ifa purchaser waa avail- 
able and ifhe had time given to convert his 
asse 8 into cash , does not affect the question whether 
at the time of tho presentation of. the petition and 
up to the time when this point arises for decision 
he is or is not able to pay his debte. Hence 
although he has assets which if, liquidated would 
poe sufficient money to discharge his‘debts, 

he has no liquidated asséts with which to pay, 
debts at present, he must be held not to be Ties 
pay his debts and hence liable to adjudication 
as an insolvent. The mere fact that the “ value" 
of the immovable property owned by the debtor is 
in excess of his Uabditice i is not sufficient to prove 
his ability to pay his debts regardless of all other 
considerations, A person may owi very- valuable 
properties but they may not marketable at all 
or there may-be no, prospect of any purchaser 
forthcoming to buy them within a reasonable time 
even thou a the owner has made snd is willing to 
make every possible effort to raise money on them 
to meet hig liabilities, It will beidle to conténd 
in such caseg, that the mere fact that the debtor 
owns valuable properties is per se sufficient to 
justify a finding that he is ‘able to pay his 
debts.” What he has to show in each particular 
case is whether he possessessuch realizable assets, 
as can within a reasonabletime be made available 
to meet all his liabilities, Where it is obvious 
that the assets realizable at the instance of the 
creditors are much less than the debts due to them, 
and there 13 no reasonable prospect of the débtor 
paying them by voluntary alienation of his land 
and the debts have been due for a considerable 
time; but no effort whatever has been made by 
the debtor to pay off the creditors nor hag he 

resent intention of paying them anything by 

iquidating any of his uasets, it must be held that 
the debtor is " unable to pay his debts " and that 
no “other siffidient catise” has been shown under 
s. 25 of the Provincial Insolvency Act for the dis- 
“missal of the creditors’ petition, Buasawan Das v. 
MonamMan Nawaz Susi Lah, 489 
f 8 28--Hindw Sather adj ged. insolvent— 
“= Sén'e share in family property, if vests in Oficial 
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Assignee—Creditor of son, whether can attach son's 
` share without; leave of Insolvency Court—Such 

attachment, if defeats Official Aastgnea’s right to 
" sell son's share to discharge father's lawful debts. 
. Section 28 (2), Provincial Insolvency Act, refers 
only to the property of the insolvent and the pro- 
hibition against the institution of legal proceedings 
Without the leave of the Court’ reféis to proceedings 
with regard to the insolvent'’s property. Although 
the right of an insolvent Hindufather to sell his 
son's re in the family property to diacha: ge his 
own lawful debts vests in the Official Assignee or 
the Official Receiver; the son's share does not vest 
in him and hence proceedings can be taken in res- 
pect of the son's interest in the family property 
without the leave of the Insolvency Court. The 
Tight to sell the son's interest only exists so long 
as the son’s interests in the family property exiats. 
If the interest has been sold or if there has beeni 
a lawful attachment, which has the same effect, 
there exists no property over which the power can be 
exercised. While the interest, of the soñ remains 
unsold or un-attached, the Official Assignee has the 
Tight to sell the properties: for the lawful debts of 
the insolvent father, but unless he exercises his 
tight, he may lose itand he loses it if the interest 
of the son is attached by a creditor of the son. 
ARUNAOHALAM OnETTYAR V. SABARATNAM OnHTTIAR 
© Mad, 159 
8. 28—Hindu father adjudicated insolvent 

—By some reason he losing power to sell son'a 

interest —Conveyance by Official Receiver, effect of. 

If due to some reasons the insolvent father has lost 
the power tosell his son's interest in the joint Hindu 
family property for his antecedent debts the con- 
veyance executed by the Official Receiver can have 
no greater effect reason being that thé Official 
Receiver hag no greater power than the insolvent. 
Diravyam PILLAI p. VERRANAN AMBALAM Mad. 562 
8. 28(2)—No leave of Oourt obdtained— 
- Suit must be dismissed, 

Prohibition in 8, 28 (2), Provincial Insolvency Act 
imposes a condition precedent to the commencement 
of the suit, and if the leave of the Oowt is not 
obtained, the suit must necessarily be dismissed, 
JHHANGIR OURSETJI Mistri v. Kastor PANNAJI OBWAL 
f 2 Bom. 542 
=—_—— 88, 35, 27 — Hı parte order of adjudication 

don clearance day— Propriety. : a 

The orders and circulars issued by the High 
Oourt should be followed by the lower Oourts and 
the Court should not hear the. case ex parie, on 
the last clearance day and pass anorder of adjudi- 
cation, Kamupryan BABU Lat Frem v. LAKHU 840 

y= ee Pat 857 
— $. 37 — Adjudication annulled — Oficial 

Receiver, if can seli leasehold rights of insolvent 
All that the Insolvency Judge can. doon the an- 
pulment of the adjudication is to direct that the 
property of the insolyent should vest ina certain 
person, Even if he passes .a vesting crder, the 
Receiver can only hold the property for the benefit 
of the creditors, and the creditors would have, .to 
énforce their claim by 6 proper suit. .The property 
cannot bé sold in any case by the Insolvency 
Court. ya ae ws F 

Where, therefore; the Insolvency Judge has abnul- 
led the adjudication, no furLhér proceedings oan. . be 
taken by the Official Receiver for, the sale of the 
leasehold rights of the iigolveht. Din v. OFFIOILAL 
enar LYALLPUR 
akun G; 


‘a i Lah 520 
42—Püwirsi of Cut  uidir-a, 43, ddtent 
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. of— Transfers effected long before insolvency 
petition but having considerable effect on insolvency 
—Order refusing discharge, tf can be based on 

. auch transfers. : 

Section 42, Provincial Insolvency Act, gives the 
Oourt wide authority to examine the insolvent’g 
conduct whether before or after the insolvency. 
Fraudulent transfers by the insolvent prior to in- 
solvency come within the purview ofs 43 (J) (å). 
But there must be some limit regarding the alleg-, 
ed fraudulent tranafers upon which the order of 
discharge can be refused and the Judge ought not 
to take into his consideration conduct which could 


not heave had anything to do with the 
bankruptcy either in producing it or, in affecting 
it in any way after its commencement, Only such 


conduct or affairs ag may or can have had some 
effect upon the bankruptcy ought to be taken into 
consideration, But where the transfers have con- 
siderable effect upon the insolvency then an order 
refusing discharge can be based on such transfers 
although they might have been effected long before 
the application for insolvency. ABDUL BATTAR v. 
DINAJPUR Trapine & BANKING Oo, Lp. Cal. 145 


8. 42—Word ‘assets,’ meaning of —Insolvenz 
not guilty of misconduct specified in 8. 42 (b) to th) 
and paying eight annas in rupee—Absolute order of 
discharge, whether must be — Order suspending 
discharge, till scheduled ts are fully paid up— 
Validity. 
lf the word “assets” used in relation to insolvency 

proceedings is not qualified in any way, as in the 

expression “future assets”, it is generally understood 
tomean the amount actually in existence available 
for division among the creditora of the insolvency, 

The effect of s, 42 of the Pro. Insol. Aot ig 
such that the Oourt must grant an absolute order 
of discharge, provided that the insolvent pays eight 
annas in the rupes and is not guilty of the miscon- 
duct specified in’s 42 (b) to" (kh). An order directing 
that the insolvent’s discharge should be suspended 
until such time as his scheduled debts are fully paid 
ig one without jurisdiction, O. FLEMING 9, OFFIOLAL, 
REOBIVAR, FERÓZAPORB Disreict Lah 551 

= ss. 42, 63, 54—Questionable transactions 

falling under s.42 but not avoidable under as. 53 

and 54— Review of. 

In view of the wide powers conferred upon the 
Court by s. 42 of the Act, the’ Court has power 
generally to review any questionable transactions 
covered by that section which are in any way re- 
levant to the insolvency even if such transactions 
could not be expressly avoided under ss, 53 and 54 
of the Act. ABDUL BATTAR v. DINAJPUR Trapine & 
BANKING Oo. LTD. 0al. 145 


8,42 (1) IW—Fraudulent transfer—Onus to 
ove fraud. 
fn an apploation by debtor for discharge, if 
the creditors allege that the debtor's case comes 
under s. 42 (1) (4) by reason of some fraudulent 
tranefers effected by him, the onus would le upon 
the creditors to prove fraud, if any, in respect of 
the transaction, ABDUL BATTAR v. DINAJPUR TRADING 
& Fanzine Co, LTD Cal. 145 
— 8 53—Transfer in good faith and for 
valuable constderation—I} vord unders 53 
Transfer of property to a third person made jn 
good faith and for valuable consideration 18 not 
void under 8. 53 even it it has the effect of pre- 
ferring -Some creditors over others. HARDWARI Lau 
v, Obot? Lir Oudh 771 
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8,54—8 54, applicability. 

' Section 54 covers transfers in favour of creditora 
only. HARDWARI LAL v. OHHOTEY Lan Oudh 771 
8. 56—Oourt, if can appoint additional 
Receiver (other than Oficial Receiver) for special 


purpose. 

Section 56, Provincial Insolvency Act, does not 
operate to prohibit the Oourt appointing an addi- 
tional Receiver (other than Official Receiver) for a 
special purpose. The Act contemplates the appoint- 
ment of some one other than the Official Receiver 
in special circumstances and the Oourt has power 
to appoint an additional Receiver when the case 
demands it, All that the law requires is that the 
estate shall be represented by a Receiver appoint; 
ed in the insolvency proceedings. Goru Oswa 
JOGAYYA, Goru SESJAVATHARAM & OOMPANY v. Mana- 
PALLI BAPANAYYA Mad, 154 
Provinclal Smal! Cause Courts Act (IX of 1887), 

8 17—Purpose of security. A 

It is clear from the language of s. 17, Provincial 
Small Cause Oourts Act, that the purpose for which 
geourity has to be furnished is to ensure the pers 
formance of the ex parte decree in case that decrease 
is not set aside. The security to be furnished is 
not for the performance of the ultimate decree that 
might be passed in the event ofthe ex parte decree 
being set aside. PULIN UHANDRA OHATTAPADHYA v. 
Kaxztrra Moran Onoss Cal. 413 (a) 
Publlo trust Sz Trust 305 
Punjab Debtors’ Protection Act ‘Il of 1936), 
. 8. 2:(6)—Sum advanced without interest, for 
+ purchase, whether loan, 

A sum given without interest asa payment in 
advance for a property. which is .to be sold, cannot 
be called a loan within the, meaning of the Punjab 
Debtors’ Protection Act. BrHIB-LAL v. GOBINDI 

Lah, 613 
Punjab Pre-emption Act (I of 1913), s. 4— 

Agricultural land—Land not used for agricultural 

pu s for over 20 years~—Land held not 

ag urak, - - ; 

The expression “ agricultural land ’’in the Punjab 
Pre-emption Act has a technical meaning in that 
Aoct—the definition of the expression being practi- 
cally the same agin the Punjab Alienation of Land 
Act, According to that definition, ‘the land must 
have been used for agricultural purposes or pur- 
poses subservient to agriculture. When the land 
was not 89 used for a period of nearly 20 years, 
but has been lying uncultivated except for one year, 
when there was a garden on a portion of it, it 
cannot be held to fall within the said definition. 
MANDIR Grea Burawan Sarer KURUKABETRA JIRAN 
UpDDHAR, KURUKHBBTRA v. SADHU RAM Lah. 422 
Raliway—Risk-notes, Forms A and H—Case of 

non-delivery of consignments—Liabtlity of Railway 

- Company, tf can be asgumed—Onus, 

The language of riak-notes(Forms A and H) clearly 
shows that even in the caseof the non-delivery of the 
consignment, it cannot be assumed that the Railway 
Oo., is liable to pay damages to the consignor. 
It is true that the onus in a case of non-delivery of 
consignment lies on the Railway Co, in the first 
instance todisclose how the consignment was dealt 
with throughout the time it was in its possession or 
control and if it is found upon the evidences adduced 
by the Railway Oo., that there was misconduct 
on the part of its servants, the Railway Oo., 
would be liable to damages without any further evi, 


s9. 53, 54. Ser Provincial Insolvency Act, 
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dence on behalf of the consignor. If it is found, 
however, that the evidence produced on behalf of the 
Railway Oo. does not fairly lead to the inference that 
there was misconduct on the part of its servants, the 
burden of proving such misconduct shall then shift on 
tothe consignor. SECRETARY or Stara v. SiDHO Lan 
JAISWAL All, 435 


Rallways Act(IX 0f 1890), 8. 41— Jurisdiction of 
Civil Court to investigate into Railway Company's 
liability created by statute. ih 
Chapter V of the Railways Act, provides the 

detailed remedies under as. 72 to 8%. Ohapter V of 

the Act givesa particular remedy against the Rail- 
way Company for 9 liability created by the statute 
itself, ands, 41 excludes the jurisdiction of the Oivil 

Court. It is to be inferred that the ~ litigant is 

confined to this remedy which has been specially 

rovided. Msanzi Herzen & Oo v. Bewaar Nagrur 
AILWAY Company LTD Nag. 241 
8 77. Sze Limitation Act, 1908, Art. ¢2 


244 
8. 77—“Over charges”, what are, . 
Anovercharge is simply a charge of more than is 
permitted by law. The word should be interpreted 
in a wide sense Mzaanst Hirsan & Oo. v. BENGAL 
Nagpur RAILWAY Oompany LTD. _ Nag. 241 
8. 77—58. 77, if contemplates notice in 
anticipation $ 
A notice claiming overcharges upto a certain date 
does not operete as notice for similar future claima. 
The object of e 77 of the Railways Actis to pre- 
vent stale and diwnonegt claims for loss and not asa 
means to enable the Railway authorities to deprive 
their customers of just dues : butthe Railway autho- 
rities are entitled to have due notice of the: total 
extent of the claim preferred against them. Mrans1 
Hresen & Oo.» BANGAL Nagpur RAILWAY Oompany 
LTD., Nag. 241 
—ss. 77, 41,28, 30—Overcharges, claim for 
—8 17, if provides remedy. ay yt 
Section 77, Railways Act, assumes the possibility 
of claims for overcharge, but where such a claim 
lies in law then it cannot eucceed unless notice within 
six months has been given. It does not provide a 
remedy under the Act; it only cuts down the remedy 
in cases where claims would lie according to the 
generallaw. Marans: Hyma & Oo. Vv, BENGAL NAGPUR 
Ratiway Oompany Lev. Nag. 241 


Record of Rights— Preparation of—Duty of 
Revenue Officer -Must see nature of possession. 
The duty of the Revenne Officer at the time of pre- 

paring the Record of Rights is not confined merely to 

ascertain who js in actual occupation of the land and 
to record the land in his khattan, The Revenue 

Officer has to ascertain and record very much more 

than that. He has toascertain not merely who is in 

physical occupation of the land but he has to ascertain 
further whether such occupation amounts to pdases- 
sion and the nature of such possession. SRORKTARY oF 

Srats v. Drsteicr BoarD, RANGPUR , Cal 454 

——— Village records in Kamaun Garhwal— 
Reliability. 

The village records in Kumaun Garhwal are not 
always reliable documents, PANOHAM SINGH v. DaB 
Raw i - All. 521 
Registration Act (XVI of 1908), 8. 17 (1),(c)— 
` Entry of advance, without receipt, for purchase, 

Mia de $ ak 

e entry, that is no more than a memo. of a 

sum advanced for a purchase of a property is not a 

receipt of money received for a sale of an immov- 
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able property and therefore does not need registra- 
tion. Sar LAL y. GOBINDI .613 
—8. 32—Proper presentation—Deed held not 
invalid on account of defect in registration. 
Where a pardanashin lady executes a sale deed and 
her husband hands it over to the Sub-Registrar, who 
then comes out of his office where the lady is on an ekka 
and there ascertains from her if she had executed it 
and had received its consideration and having satisfi- 
ed himself goes back to his office and makes an 
endorsement on the back of the deed that the lady 
presented it for registration, the deed is not invalid 
on account of the defect in its registration, Barq 
Raza v., AKBARI Oudh 441 


Rellglous endowment—Creation of— Existence 
of image or idol, if necessar;—Essentiale to be 
shown —Offerings io Brahmin residing there, effect 
of—Dedtcation to demon, effect of—Place, attach- 
ment of, in execution, 

There need not be some image or idol or some 
dedication in order that the particular " Thon ” 
should be considered to be a religious place where 
the public had a right of worakip, No particular 
act 18 necessary to signify a dedication. It is enough 
if thə public have been going there and making 
offerings. The mere fact that these offerings were 
made to a Brahmin family does not show that it 
was a case of Brahmin family “carving out a 
livelihood from these offerings." Such offerings are 
always handed over to B Pujaris and the 
fact that the Pujarts take the offerings does not in 
any way detract from the right of persons who 
make the offerings to continue to do so. Similarly 
the fact that the place is not connected with a 
deity but with a demon does not make any differ- 
ence. The portion of the house in which the 
“ Isthan " is situated is not, therefore, liable to sale 
in execution of decree, KANHAI SINGH v. Baspxo 
Sanat All, 334 
Remand. rr Civil Procedure: Code, 1908, s rer 





Res judicata. Sax Limitation Act, 1908, Art. 188 (5).. 


- 545 
————Kaecution procesdings—Decision held not 
res judicata in subsequent execution proceedings. 
Res teata in execution pr ings’ is mot 
governed by the specific terms of s. 11, Civil P. O 
which applies only to suits Itis only the general 
principles of res judicata that apply in execution 
proceedings. Where the subject-matter of the pre 
vious execution proceedings is not the same as in 
the subsequent execution proceedings, the decision 
about the judgment-debtor not being proved to be 
an agriculturist in the previous execution applica- 
tion is not res judicata in the subsequent execution 
application. BALDEV SINGH v BHER SINGH 
Lah. 609 


—Objection by judgment-debtor that he is 
governed by customin matter of succession, allowed 
by executing Court but dis d by Appellate 

t—In appeal High Oourt not going into 
hatte of custom but reversing lower Appellate 
ourt's decision on other grounds—Plea that 
judgment-debtor, ts governed by custom, if res 
adicata in subsequent autt. 
ecuting Oourt allowed the objection by the 
judgment-debtor that he was governed by custom 
in the matter of succession. On appeal, that finding 
was ieversed by the District Judge, On appeal to 
the High Oourt, the High Oourt declined to enter 
into the question of custom but on other points re- 
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versed the findings of the District Judge and re- 
stored those of the executing Court : 
Held, that it could not be fairly argued that any 
Tt of the District Judge's judgment had been 
btt intact so asto make the findings arrived at 
by him binding onthe parties. COonsequently, the 
plea that the judgment-debtor was governed by 
custom could be reagitated in subsequent suit. Fie 
Jarau Mat-Harr PARSHAD W, TELU Lah. 232 
Revislon—Court-fees, decision on, adverse to ap- 
licant— Revision, tf maintainable, 
rders about court-fees adverse to anapplicant can 
be the subject of revision, and the same principle 
would apply where it is found that any clear provi- 
sion of law has been disregarded. Inre FATMABI 


Nag. 372 
Riot, Sun Oriminal trial 594 
Riparian rights. Bar Easement 802 


Sale of Goods Act (lll of 1930), 8. 30—Scape of. 
- The general principle of law is that only the 
owner can give a good title to another of his own 
property and the law has always done its beat to 
protect the rights of the legal owners., The 
power given by:s. 3): (2), Sale of Goods Act, is in 
& sense of compromise which enables, in certain 
circumstances, a person, who is nota legal owner, 
to transfer the title, Mauna Ays MAUNG v. A. Scorr 
. fang. 757° B 
Second appeal—Court's duty is only to see whether 
evidence is admissible and proper for consideration. 
The Court is not concerned in second appeal 
with the weight that is to be attached to the evi- 
dence but whether the evidence is admissible and 
proper for consideration. WHoOBHALAL 9, BIDHELAL 
: | Nag. 169 
Finding as to whether lands were totally unfit 
for cultivation—Interference in second appeal, 
The question whether the lands were totally unfit 
for cultivation for the yeare in suit, isa matter for the 
Court below and the High Court cannot interfere in 





“second appeal, when the lower Appellate Court has 


‘accepted the finding of the trial Court that the entire 
land has been diluviated and no area was cultivable 
in the years of the suit. Newenpraa Naty OHATTHRIJI 
v. JUGAL PRABAD MANDAL Pat. 144 
Finding based on, conjecture and mis- 
understanding of evidence. 
Finding of faot based partly on conjectures and 
ly on a misunderstanding of the evidence ig 








iable to be set aside in second appeal. GuuLam 
Hussain p. SEORETARY oF STATH Lak. 137 (a) 
evidence not 


Findi of fact—Available 
considered Whether binding. 
Finding reached by lower Oourt without consi- 
dering all available evidence is not binding on 
second appeal Gopinp Ram v, KAJU RAM Lah, 652, 


Finding of fact based on evidence—If can be 
set aside— tion of fact at issue—Oase depends 
on evidence, 

The fact that the lower Oourt has omitted to 
mention a oertain piece of evidence does not show 
that it did not consider it and in any case where 
the finding is based on evidence, the finding is not 
liable to be set aside in second appeal, even if 
the High Qourt is inclined, to come to a contrary 
conclusion. 

Where a question of fact is at issue, each cage 
must depend on its own merits and on the evidence 
led in that case. RANJIT SINGH v. NAWAB Kuan 

j 7 Lak.395 

Finding of fact basedon misconception -of 








radi 
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_ -nature of contract—Htgh Court, if canbe addressed 
on facts, ia i f 

. Where the finding of fact on question of non-pay- 

ment of rent was itself based on an obvious mis- 

gonception of the nature of the contract between the 


arties : 
‘i Held, that the High Court in second appeal could be 
addressed on facts. BANWARI LAL v. HUSSAINI 
S ji Lah. 858 
= Inference drawn from ciroumstances — 
” Finding involves legal question. 
| Though a Court of second appeal is not competent 
to. question the soundness of a finding ‘of fact by 
the Court below, and the decision of the lower 
Oourt as to the effect of the evidence must stand 
final as to the fact, yet the soundness of the con- 
‘clusions derived from the findings .of fact may in- 
volve a matter of law and may, therefore, be 
questioned by a Court of second appeal. 

Where there is no direct evidence of alleged 
fraud and only an inference is drawn from circum- 
stantial evidence, then the finding involves the 
legal question asto whether the ofrcumstances are 
such that the necessary ‘inference can legally be 
derived. Raga SINGH v. Ouaronoo Siyan Pat, 816 





- Inference from document. - 
-7 Ina matter of legal-inference from the documenta, it 
is open to thé High poe in goora appeal o form 
inion. Ram SABUP SINGH v. MOHAN SINGH 
its own opinion Wa 
Point of law patent on record can be raised 
' for first time in second appeal, A 
“A point of law patent'on the record can be raised 
for the first time in second appeal. Baupay SINGH 
v. Sage Sines: © ‘ , Lah. 609 
‘Question of law can be raised. | 
> A plea of law, which goes to the very -root of the 
can be entertained in second appeal. Sausp 
DIN v. GAURI SHANKAR a Qudh 25 
em Question of law, if can be entertained for 


st time, fy oie 

When a question of law ia raised for the first 
time in second‘appeal upon facts’ either admitted 
‘or proved beyond controversy, it id not only com- 
‘petent but expedient ‘in the interests of Justice to 
‘entertain the plea. BILLA Sanat v. BRI RAM 
a : A r | _ , Oudh 10 
Securities Act iX of 1920)— Government pro- 

missory note, transfer of, how made. X 
¢ Government promissory. note can only be trans- 
Yerred’ by endorsement on the note itself. R. HZAKIELU 
iy. Dun Provino or BBNGAL <” -° ` Cal. 214 
Specific Rellef Act (Lof 1877), 8. 39—Surt for 

declaration that document ta void—Prayer for 
<. cancellation, tf essential—Court, whether can order 

cancellation without -such prayer. ` 

‘A’ plaintif meje bring -a--suit--for a declaration 
that a, document ix yoid without seeking its can- 
cellation, and if he does so, it is open to the Court 
“though there is no prayer for it, to order the 
document to be delivered up and cancelled, The 
‘wording of s, 3%, Specific Heliet Act, suggests that 
the Court may order cancellation, though there is 
mo specific piayer for it, 

A, snit for a declaration t a oel 
.gago, purporting to have been executed by the 
plaintiff, was a forged’ document and of no legal 
effect, and also for an injunction restraining the 
defendants from ever enforcing their supposed 
‘Tights under such doqument, can be treatéd us a 
suit for © declaration simpliciter under 8. 38, 
Specific Relief Act, inspite of the prayer for an 


AN 








that a certain mort- 
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Specific Rellef Aot—concld. eee ge BAS 
injunction andthe Oourt .can-in its discretion 
order the document to be delivered up and cancel- 

led. -Bozak Ram v., Ganga BISHUN CHAUDHURI | 
, Pat, 123 
8. 41—Minor transferor entering into trans- 
action of transfer—Alleged misrepresentation as 
to age— Transaction .not influenced by mis- 
representatton—Consideration, if should be ordered 

to bs refunded. 

Where a minor by false representation as to his 
or her age induces another to enter into a trans- 
action, it is just that the latter should be refunded 
the money that was paid to the minor as consi- 
deration, a 

But where the misrepresentation of his age by 
the minor transferor has -no influence on -the trans- 
action of the transfer and the parties would have 
still entered into the transaction, inspite of the mis- 
representation as to transferor’s age, the alleged 
Misstatement as to the age cannot be regarded as 
inducement to enter into the transaction nor does 
it support the theory that the transferor has mis- 
represented his age on the occasion, In sucha case 
it.is not proper to exercise the discretion under 
s. 41, Bpecific Relief Act, in favour of a transferee 
from a minor upon the cancellation of the inetru- 
ment of transfer on the ground of the transferor'’s 
minority at" the time of the transaction, unless the 
transaction has been the consequence of the falsa 
representation by the minor as to age, by ordering 
the refund of:the money paid to the transferor as 
consideration. Mo Maune U p. Ma Bra On i 

Rang, 733 
Stamp Act (Il of 1899)—"‘Lease” definition of, is 
wider than that given in Transfer of Property Act, 

s. 105, Ser Stamp Act, 1899, Art, 35 (a(t) 227 
—8. 2(5) (b)—Seribe of pro-note signing it 

with words “ money was paid in my presence’ — 

Whether attesta: M— If makes document bond— 

Transfer of Property Act (IV of 1882), s. 3./%° 

The mere fact that a person says that the money 
was paid in his presence does not mean that be 
becomes an attesting witness, and this cannot per 
ge amount to “ attestation.” 

Where therefore a scribe of a promissory note 
signs the pro-note by adding the words that 
“money was paid in my presence,” it does -not 
amount to attestation and the document does not 
thereby become a bond. Har Nagar Lat p. UDAN 
-BINGH ' Oudh 3478 B 
—ss, 2 (16), 6—Document held lease as well 
as agreement. i 

Held, on construction that the document executed 
by the lessee was a lease as well ag an agreement 
and was, therefore, chaigesble only as a lease under 
s. 6,-Stamp Act. SHABAN ALI p, MOHAMMAD TauaQ 

4 All, 391 
8.40(2). Sen Stamp Act, 1899, s. 60 (1) ; 
40 


ss. 60 (1), 40 (2)—Reference under s 60 (1) 
‘—Proper time for—If competent after certificate 

by Collector under s. 40 (o). b i 

The pro tine for making the reference under 
s. 80 (1), Btamp Aot, is before the Oourt passes an 
order impounding the document. Where the docu- 
ment has been impounded and bent to the Collector 
under s. 38, the certificate of the Collector is con- 
clusive of the matter under s. 40 (2) and. subse- 
uent reference under s. €0 (1) is incompetent and 
High Court has no jurisdiction to entertain it. 
HIMAYATULLAH v, PARBHOO DAYAL Oudh 40185 
—Sch, l, Art. 1-—Document, “when comes 
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within mischief of Art.1—Document held did not 

s0 come, 

In order to bring a docament within the mis- 
chief of Art. 1, Sch. I of the Stamp Act, what has 
to be established is that it 13 an acknowledgment 
of a debt created in order to supply evidence of 
such debt This artiole requires something more 
than an acknowledgment of adebt. The primary 
question is whether the document was brought into 
existance with the “ dommant intention” of sup- 
‘plying evidence of the debt. The fact that the 
document is apt to serve other purposes does not 
absolve the Oourt from enquiring, as it is enjoined 
to do by Art 1, what was the purpose for which 
it was meant, 

There was a account between Aand B 
throughout the period of transaction consisting on 
the one hand of the loans by A to Band on the 
‘othér hand of price of goods supplied by Bto A, 
It was the practice atthe end of each month, for 
A to submit B a statement, Each statement open- 
‘ed ‘by bringing forward from previous month the 
balance of the account. The statement then stated 
the cash loans made by 4 to B and on the other side 
the value of the goods‘*supplied by B to A, At 
the énd a balance was struck below which B put 
‘his signature kenem panied by no other writing and 
handed it over to A which then remained in hia 
possession : 

_ Held, that taking into consideration the course 
of “business between these two'parties, and the facts 
‘that these transactions were continuing transactions, 
and at-no point of time was it ever contemplated that 
any of these pee: balances, except possibly the 
last one, would ever become payable in cash by B 
to Á, the real purpose for which these documents 
‘were brought into existence was not the supply of 
the evidence of an actual debt, that that money was 
actually due, but simply as one ‘of a series of state- 
ments of accounts which for the convenience 
the parties were exchanged at fixed intervals, It 
‘was not, therêfoie, a document required to “be 
stamped under Art. 1, Boh, I, Stamp Act. Rosuan N, 
M. A. Karim Omar & Oo. y. MOHAMAD EBRAHIM 
l : Rang. 508 
Soh. |, Art. 1— Question whether certain 
document falls within mischief of Art. 1, 1f can be 
decided on authority of one deciston—Precedents. 
“On the question whether a particular document 
in’ suit amounts to an acknowledgment of a debt, 
one decision can hardly be an authority for another, 
for each case must depend on its own circumstances, 








Rosman N. M, A, KARIM Omar & Oo. 'w, ' MOHAMED 
“BBRARIM Rang. 508 
Sm Art. 35 (a) d), (VIII)—Lease'of house 

on monthly rental—Term not fixed — Tenancy 


terminable on month's notice—Lease held does 

not fall undar Art, "35 (a) (1) but under (viii)— 

“Lease,” definition of, in'Stamp Act ts wider 

than that given in Transfer of Property ‘Act (IV 

of 1882), s. 105, 

A leass may be from mohth to month and’yet be 
fr an indefinite period. The language of the Stamp 
Act is perfectly clear and it is only when a term 
of lesa than 12 months’ duration isspecified that a 
lehse can be said- to purport to be for such a 
period and therefore chargeable as such, Where no 
term is fixed,’ the ‘document’ 18 ex facte-one for an 
indéfinite period 
‘ Even if a dcoument"is such that it could ‘not be 
deemed to be'a’ lease within the meaning of s. 105, 
T. P. Act, it would still come’ within’ the Stamp 
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Act because the definition of “ lease " in the Stamp 
Act is wider and more comprehensive than the 
definition of itin the T. P; Act. The two Acts are 
not complementary of each other and where the 

employed in one Act is perfectly clear, the 
Courts should not go to another Act for interpret- 
ing the term used inthat Act. 

A lease of a certain house was granted on a 
monthly rental of Rs, 30. The instrument did not 
fix a term but it was stated that either party could 
terminate the tenancy on giving one month's 
notice : 

Held, that the lease was one which did not pur- 
ort to be for adefinite term. It did not therefore 
all under Art. 35 (a) (1) but under (viti) of Stamp 

Act. Noor AHMAD v MAHMUD ALI Lah. 227 
Succession Act (XXXIX of 1925),8. 214—Debtor 

—Employer with whom money is deposited as 
securtty for good conduct, tf debtor to estate of 
deceased employee. 

Where an amount is deposited with the employer 
by the employes as security for good conduct, the 
employer is obliged to return that amount when the 
employee leaves the service or dies and the em- 
ployer is, therefore, a debtor either to the employes 
or to his estate within the meaning ofs, 214, Buc- 
cession Act. Ram RANBIJAY Prasap SINGH y. Baoutda 
KUABI Pat. 336 
———-8.263~—Défendant dying pending suit— 

Ezecutors not taking step to get themselves aub- 

stituted — Letters of administration granted to 

administrator ‘ad litem — Revocation of — 

Supplementary grant of grene, 

Where during the pendency of a suit ona mort- 
gage the mortgagor dies and no steps are taken b 
his executors to get themselves substituted although 
repeatedly asked to do so, they cannot subsequent- 
ly apply for revocation of the grant of letters of 
administration made tothe administrator ad litem 
though they can be given a` ag aga grant 
of- probate keeping the grant to the administrator 
ad litem intact. In the goods of Mat. Goran Dara 


Oal. 341 

————-8, 263 (d). Sax Succession Act, 1925, et 
; 31 

——8. 273. Sem Oivil Procedure Oode, 1908, 
`a, 10 377 


———-+88: 291, 263 (d)—Surety to administration 
bond—Dtscharge — Defaults of administrator — 
Surety, tf discharged —Adminutratrton completed 
—8. 263 (d), tf appites. 

A surety to an administration bond cannot dis- 
-charge himself without an order of the Court, He 
18 not a common law surety and cannot be regarded 
‘in the light of surety under the Oontract Act. 

Bis hability 18 ammediate and permanent and is 
only to disappear on the fulfilment of the obligations 
i Defaúlt by the latter is no 
“ground for dischargingthe` bonds; it may be ground 


-for revoking the grant or taking other steps to control 


the administration, 

Section 263 ıd), Succession “Act does not apply to 
‘cases where the ddministration has been completed. 
In the goods of Nani 1 AL Das Cal. 431 
—+—s, 295, Sum Uivil Procedure Oode, 108, 

8.10 f 377 
8, 302— Application under, “to recorer 
‘annutty payable under will—Matntatnabiltcy, 
An application “under s 302, Succession Act to 





: recover an annuity payable under sa will is maintain- 


ANANDI Prasan v. DULHIN Kisñorr Kune 
Pat: 626 


able. 
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8. 307—Parties dealing with executors, if 

_ have duty to enquire into facis outside will—Mort- 
gaye executed by executors held gave good title to 
morigagees —Held on construction of will that no 
restriction was imposed on statutory power of 
disposal of executor. 

Much of the usefulneas of the statutory power con- 
ferred by s., 307, Succession Act, on executors in India 
would be nollified, if a duty to enquire into facts out- 
side the will as they existed immediately prior to the 
testatore’ death was imposed on parties dealing with 
executors, 

A testator who was the owner ofa printing, pub- 
lishing and book-selling business which he had started 
and carried on, died leaving a will whereby he had 
appointed two of his sons executors and directed 
them to carry on the businesa among other things. 
The property contained among other properties some 
immovable property used as the family dwelling 
house and for printing press. The executors sub- 
sequently executed a mortgage of these properties. 


“The mortgage deed madea reference to the will and 
_the authority given to the executors to carry on the 


- Kager »v. Siete Kumar Kare 


business and stated that the amount was required to 

fulfil the contract made with the Govt. for the ex- 
cole licence to publish certain Govt. publica- 
i : N, cee 

Held, on construction of the will that the will did 
not impose any restriction on the statutory. power of 
disposal, 
| Held, further that it was necessary to assume, that, 
in a question between the executora and the 
ciaries, the executors were not entitled to use the 
ummovable ropes for the purposea of the busi- 
ness. But mortgagees had no duty to enquire 
into ‘facts outside the willas they existed imme- 
diately prior to the testator’s death and they, there- 
fore, got good title from the executors. SUNIL KUMAR 
PC 575 
——_— 88. 332, 335 (2)—Hzecutor, if can 

assent to legacy before obtaining probate of will — 

Mortgage execuied by executor in his in dividual 

capacity as legatce—Money applied for his own use 

—Inference as to assent to legacy. 
` The estate of the testator vests in the executor, if 
he accepts office, from the date of the testator's death, 
and he hasthe powersof an exeoutor, under the 
Probate and Administration Act, even though pro- 
bate hasnot been obtained. The executor, therefore, 
has power to give assent as an executor before he 
obtains the probate of the will. 

Where the executor executes a mortgage in his in- 
dividual capacity aa a legatee with respect to the 
properties bequeathed tohim and applies the money 
to his own use, and not to administer the estate of his 
teatator. The executor assents to the legacy in his own 
favour on the date he gives the mortgage, INDU 
Prova Desai v. DURGA CHARAN MITRA Pat. 866 
8. 379, (1) (3)—Application for succession 
certificaie— tt of amount equal to fee payable 

under Oourt Fees Act — Application allowed on 

condition of furnishing security — Condition not 
fulfilled—Amount held should be refunded. 

The applicant applied for a succession certificate 
and under s, 379 (1) ofthe Succession Act, deposited 
Bs, 370 equal to thefee payable under the Court Fees 
Act, The epplication was allowed subject to the 
applicant's furnishing security. This, she was unable 





to do, and pa Were ordered to be filed. She 
applied for refund of the deposit of Ba, 310: Wan 
Held, that the first condition of s. 379 (3), 


that the sum should be received under sub-s, a) 
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was fulfilled and therefore the refund should be 
ranted. Inre FATMABI Nag. 372 
uits Valuation Act (VI! of 1887), 8. 11— Fact 
that appeal had tobe brought in Subordinate Court 
instead of in High Oourt, whether prejudicially 
agers tts disposal, 

The mere fact that an appeal had to be brought 
in a Subordinate Court instead of the High Ooart 
cannot be held to have prejudicially affected the 
disposal of the appeal on the merits. KANHAIYA Lan 
9, HAMID ALI Oudh 467 
8.11—Objection to jurisdiction not raised 

in lower Oourts—COannot be raised in second appeal, 

Where objection to jurisdiction is not raised 
either in the trial Court or in the Appellate Co 
it cannot be allowed to be raised in second ap É 
KANHAIYA LAL v. HAMID ALI Oudh 467 
Surety. Bag Contract Act, 1872, s, 128 573 
Survey— Survey line over big _ river— Presumption. 

Itis a fundamental principle that a survey line 
cannot be taken over a big river without taking 
offsets with theodolite from points on the first 
bank, ‘That in such cages such method is used is 
to be presumed. ABDUL LATIF v. HABIBULLA 

Oal. 714 
Survey of small area—Star observations, 


stead of. h 

When the place to be surveyed is comparatively 
small in area, star observations are not necessary. 
ABDUL LATIF v. HABIBULLA Cal. 714 
Tort—Common carriers—Liability for loss of goods. 

Common carriers, are liable for the loss of goods 
entrusted to them for carriage unless the loss be 
due to an act of God or of the King’s enemies, 
Quoxxa DuANAMMA Y. COROMANDEL Company, LIMITED 

Mad, 16 
—Negligence—Issue whether driver's negligence 
was cause of acct „is one of fact. 

The issue whether the driver's negligence was 
the cause of the accident can be treated a8 a 
question of fact, KANBHI RAM v, Mes, OWEN Ronurts 

Lah. 699 

————Negligence—What is—Ordinary, prudent and 

reasonable man is not required to drive on 

assumption that he shall meet obstruction on 
highway. 

Negligence is the omiasion to do something which 
a reasonable man, guided upon those considerations 
which ordmanily regulate the conduct of human 
affairs, would do or doing something which a 
prudent and reasonable man would not do, The 
ordinary, prudent and reasonable man is not 
required to drive on the assumption that he will 
meet with improper obstructions on the highway. 
Merely because the ordinary man knows that at 
times others unlawfully place obstacles on the 
highway, drive at a furious pace, turn across the 
road without giving the recognized sign, he is not to 
be penalized, when he isbehaving as & reasonable 
and prudent man would, F 

The question of contributory negligence is one of 
fact. KANEHI RAM y, Mes, Owen Ropents Lah, 599 
Nussance — Injunction — Muhammadans 

erecting mosque on atte belonging to them—Hindus 

objectung—Injunction restraining Muhammadans, 47 

can be granted, 

The people of any sect are at liberty to erect on 
their own property places of worship, either public 
or private, and to perform worahip provided that, 
they do not 
cauge material annoyance totheir neighbours. That 
the Hindu community objects tothe erection of a 
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Mosque onthe site belonging to the Muhammadans 
and that acute feelings will be aroused if the 
building is used as a mosque are not grounds which 
the law can recognize for the granting of the in- 
junction, Where the Muhammadans of the village 
are admittedly the owners of the site andthey wish 
to utilize it forthe purpoge ofa mosque, there is 
nothing unlawful in using this site for a mosque 
and therefore they are entitled to utilize it for the 
purpose. A man must enjoy his own property ina 
manner which will not do injury to others, but 
the erection of a mosque on land owned by Muham- 
madans cannot be regarded as constituting an injury 
in law to persons of another creed. Kuast Doppa 

Kunai SARIB v. OH 1GAMALLA NANJAPPA Mad 554 

Trespass—Lawful entry—Burden of proof 

—Stranger entering on premises built by employer 

on his land for housing workmen for conventence 

of his business—Entry without permission of 
employer—Such person must show that hts entry 
was jusitfied—Oivil Procedure Code (Act V of 

1908), O. X, r.2—Temporary injunction in 

suit for declaration and injunction, when could 

granted—Prima facile case and balance of 
conrentence must be made out. 

Where the employees are housed by their employer 
for the convenience of his trade in the houses 
built on his own land, the relationship between 
them are not those of landlord and tenant at all. 
These workmen therefore are mere licenseesof the 
employer and the entire property is in the ocou- 
pation of the employer. If, therefore, a third 
person enters upon such land without the per- 
‘mission and against the wishes of the employer, 
the burden of showing that the entry was lawfully 
justified lies on sucha pereon, 

In asuitfora declaration and injunction it was 
alleged by the plaintiff that the defendant accom- 
panied by some persons armed with lathis was 
trespassing on the ‘plaintifi’sland and was ataging 
demonstrations thereon which were calculated to 
overawe and intimidate the plaintiff and his 
workmen : 

Held, that if the plaintiff had made out a prima 
facie case and the balance of convenience was 
on his side, the temporary injunction under 
O. XXXIX, r. 3, Oivil Procedure Oode, if prayed 
for, could be granted. DALMIU Onmant, Lro. 6, 
NaraInpas ANANDJI BEOHAR Sind 57 
Trade Unions Act (XVI of 1926), 8. 18—Scope-—~ 

Does not afford immunity to trade union for an 

act of deliberate trespass. 

` “Section 18, Trade Unions Act, does not afford 
immunity to a trade union or to an officer thereof 
foran actof deliberate trespass. Datura OBMENT, 
Lap. v. NABAINDAS ANANDJI BROHAR Bind 67 
Transfer of Property Act(IV 011882), 8. 3. SEE 

Stamp Act, 1899, 8. 2 (5) (b) 3478 B 
88. 3, 5,130—Dissolution of partnership— 

Certain partners paid off and wm return assigning 

their inierest in assets of partnership torematning 

partners— Whether amounts to transfer of property 

_ —Aasignment to those remaining partners of debts 
due to firm can only be made by writing signed by 
other partners. 

' The definition of “transfer of property” is ruffici- 
ently wide to cover cases in which on dissolution of a 
partnership, certain partners are paid off and in 
return, give up or assign their interests in the assets 
of the partnership. Where those partners arrange 
that the remaining partners are to be entitled tothe 

“debts due to the firm, such an arrangement amounts 
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to atranafer of an actionable claim, and unders. 130. 
Transfer of Property Act, such a transfer could be 
made only by a writing signed by the other partners, 
VIRBBANDAS BHAMBING v, DasuMAL KEsHOWDAS 
Sind 28 
s8. 6,130—Olaim to debt which cannot be 
conferred by action is not rty-—Part of debt, 
whether assignable—Act, if makes distinction 
between whole debt and part of debt—Held on facta 
that assignment was of a distinct and separate debt 
and not part of debt. 

Per Fasl Ali, J.—Under the T. P. Act, “debts” are 
actionable claims. It follows that a claim to 6 
debt which cannot be enforced by action, as for 
example, when the debt is barred by limitation, is 
not property. The same limitation must apply to 
a part of a debt; and, in order to determine whe- 
ther or not it is property, whether sn action 
can be sustained to recover it, Thus if claim to a 

art ofa debt cannot be enforced under O. II, r. 2, 

ivil P. O., it isnot an actionable claim and s, 130 can 
have no application to it. 

The T. P. Act does not recognise any distino- 
tion between a whole debt and part of a debt. Both 
may be transferred under that Act, if they come 
under the category of “actionable claims” as an 
actionable claim is “ property." The transferee of 
a part of a debt may, however, find that what is 
transferred to him is not an actionable claim 
as under O. II, r. 2, Oivil P.O. a single cause of 
action cannot be allowed to be pli up into several 
causes of action, Order II, r. 2 being a rule of 
procedure, it does not affect the right of transfer, 
that is to say, it cannot make what is transferable 
non-transferable. It does, however, bar the right of 
suit in certain cases and it may prevent the 
transferee of a part of a debt from enforcing 
claim and thereby make the transfer nugatory : 

Held, on facts that the assignment was not an 
assignment of part of a debt but was in substance 
and in fact an agsignment ofa distinct and separate 
debt. It was accordingly a valid assignment which 

ve the assignee a right to sue, DURGA SINGH v. 

Pat. 614 
Bar Hindu Law—Alienativun 6 
8. 6 (e)—Sale of minor's property— 
Purchaser in possession—Minor has merely right to 


sue, 
Where 8 minor’s property is gold and the pur- 
chaser goes into possession and is still in posses- 











“gion, all the interest which the minor has in the 


property is a mere right to gue to get the gale set 
aside and the transfer of such a right is prohibited 
by 8. 6 (6), Transfer of Property Act. Mon Mosan 
BHATTAORARJRA Y BIDHU BHUBAN Dutra Cal. 6 
———8, 11—Absolute estaie—Words repugnant to, 

should be ignored. 

Where an instrument recites that the donor has 
conveyed properties to the doness on account of 


‘affection, in consideration of eervice being rendered 


by them to tho donor and, because they were the 
donor's only heirs, and with power to enjoy them 
with all rights, the intention of the donor is to 
create absolute estate and any subsequent words 
which are repugnant to an absolute title must be 
ignored. OvricraL Reourver, Was? Tansogs v. 
SAMUDBAVIJAYAN OHETTIAR Mad, 288. 
8.11, Proviso—Maintenance decree creating 
charge on certain properties — Decres-holder 
transferring portion of arrears but stipulating 
that assignee shall not bring to sale charged prg- 
perties—Restrictions held valid, 


"Nai 
Transfer of Property Act—contd: 


In a decree for maintenance there was a charge 
upon certain property for the payment of the 
amount. Upon certain arrears falling due, the decrees- 
holder trarisferred a portion of such arrears, but 
in order to safeguard hie rights in regard to the 
realization of the rest of the arrears the decree-holder 
while transferring a portion of the arrears clear- 
ly stipulated that the assignee, should-not have the 
right to bring the charged property to sale: 

eld, that even if s. 11, T. P. Act, were to apply, 
the restriction imposed upon the transferee would 
be covered bythe Proviso to the section and would 
therefore be valid. OHINNA VENEATAPPA NAYANIW 
| BAHADURB Varu y. Gosea SUNDARAJULU Naru 

ve 5 ; Mad 427 
8. 41—Consent—En m survey r ter 
biker alane T ee 

The mere fact that an ~ entry is made in the 
survey register in. favour of transferor is not 
evidence of consent within meaning of s. 41, T. P, 
Act. PaRUMAL MOOPPAN v. SUBRAMANIA MUDALIAR 

Mad. 768 

8362, 
Sas Oivil Procedure Code, 1908, O. XXI, r. 102 
i . 424 

See Muhammadan Law 369 
8. 52—Family property mortgaged to satis 

ancestral debts — Subsequent suit by widow for 

maintenance claiming it to bemade charge on pro- 
periy—Sale of property to mortgagee during 
pendency of widow's suit—Widow's sutt deoreed— 

Sale, if affected by lis pendens. 

The basis of the doctrine of lis is that 
parties to a suit cannot be allowed to shorten the arms 
ot ite weds in dealing with thesuis by transfers toa 

ad party, 

Ordinarily a suit by a Hindu wife for maintenance 
against her husband is a personal suit, and any 
purchaser of the family Property during the pendency 
of the suit is not affected by the rule of lis pendens. 
But the doctrine of lis pendens does apply to a 
suit for maintenance by a Hindu widow in which she 
, claims to have her maintenance made a charge on 

specific immovable property and a decree is pass- 
“ed creating a charge on such property, Al- 
though in the administration of a Hindu's estate, 
binding debts would take precedence, over mere claima 
for maintenance, or residence, on the partof thé 
female members of the family; and a mortgage of 
family property for the satisfaction of ancestral 
debts binding on the family is not affected by any 
subsequent charge created on that property for 
. widow's maintenance, yet the sale of the pro in 
‘favour of the mortgagee during the pendency of the 
widow's suit for maintenance claiming maintenance 
- to be made a charge on the property is affected by the 
doctrine of lis pendens and is subject to the final 
decree in the widow's suit. Ganausar PANDURANG 
Doum v, PAGUBAI Narayan Korm Bom 81 
—— 8.53. Buu Transfer of Property Act, 1869, 

2.100 -> 33 
- 8, 53—Sutt against oreditor by iransferee— 

Creditor, if can plead a. 53as personal defence 

e must bring representative suit to avoid 

transfer. 

-It is true that if such a creditor institutes a, anit 
` to avoid a transfer, he must do so “on bebalf of or 
for the benefit of all the creditors.” The reason of 
the rule is that the debtor should not be harassed 
' by a multiplicity of suits by each and every creditor. 
But this does not mean thatthe oreditor, even 
when he is defendant, must defend the suit’ on 
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behalf of the whole body of creditors. He may 
plead s. 53, T. P. Act, aga personal defence to the 
suit against him, and. it is not necessary that he 
must flea representative suit to ayoid the transfer. 
The addition of para 4 to s. 53, subs. (1), by 
amendment of 1929 makes no difference, and it has 
no application to a creditor who has to defend a 
suit filed against him by a plaintiff claiming under 
& transfer voidable under s 53. It is, therefore, 
open to the defendant to resist the plaintiff's claim 
on the ground that the assignment taken by him is 
voidable at his option. Bar HAKIMBU v. Diyan AT 
RUGANATH Bom 655 
8. 53—Transfer by judgment-debtor to delay 
or defeat his creditor decree-holder—It ts voidable 
at decree-holder's option even tf he may subsequently 
become auction-purchaser. 

Under s. 58, T +P. Act, only a defeated or delayed 
creditoror a subsequent transferee has the option 
to impeach the transfer. An auction-purchaser, 
who is not the decree-holder himself, is not a 
creditor of the judgment-debtor, and it cannot be 
said that the transfer was intended to delay or 
defeat him, since he stepped in after the transfer by 
operation of law. Noris hea subsequent transferees 
within the meaning of sub-s. (2), If, however, a 

TsON can prove that he was the creditor and 

ecree-holder of the judgment-debtor and the 
aseignment of the property made by the judgment- 
debtor was intended to delay or defeat him, then 
the assignment is voidable at his option, though he 
may subsequently become an auction-purchaser, 
decree-holder does not lose his right tothe benefit 
of s, 53, by himself becoming an auction- 
purchassr. Bar HAKIMBU v DAYABHAI RuGHNATH 

Bom. 655 
& 563—Transfer to one creditor in prefer- 
ence to other, when valid. 

It ia open to the debtor to convey his property 
to either of his creditors in preference to the other, 
although it is effected to avoid the execution of his 
decree by the latter. But in doing so he must not 
reaerve any benefit for himself. The transfer of 
property to one creditor for a price far in excess of 
the debt doe to him and the retention of the 
excess amount for hia own benefit indicate an intent 
to defeat or delay the other oreditors, especially 
when he has no other property left. 

Such an assi ent should not beupheld even to 
theextent of the amount which was actually due 
to the creditor. Bar HAKIMBU v. DAYABHAI ‘RUGHNATH 

Bom 655 

$ 53-A—Right under—Confersa no right of 
action on transferee in possession under unregistered 
contract of sale—Avatlable only by way of defence, 

The amendment of the Transfer of Property Act, 
effected by the enactment of s. 53-A confers no 
right of action on a transferee in possession under 
an unregistered contract of sale. The right con- 
ferred by s. 53-A is a right available only to the 
defendant to protect his possession. The section is 
so framed as to impose a statutory bar on the 
transferor ; it confers no active title on the trans- 
feree.{Propopa Kumar Das v. DANTMARA Tua Oo., LTD. 

PG 217 

8 55(4)(b)—Title passing to vendee—His 
suit for possession—Oourt, while decreeing posses- 
sion, if can incorporate statutory charge under 

s. õi (4) (b)—Vendor, how can enforce that charge 

— Recourse to separate suit. 

Where title in the property has passed to vendes 
notwithstanding the non-payment of part of purchase 
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money, although in a suit for possession by the 
vendee of immovable property itis not competent 
to the Court to pass a decree for possession condi- 
tional on the vendee paying the balance of. the pur- 
chase money, it is open, tp the Court, while decree 

possession tothe vendée to incorporate in the 
decree the statutory charge under s. 53 (4) (b) of 
the Transfer of Property Act, in favour of the 
vendor for the unpaid purchase money. It is true 
that the unpaid vendor in India is only entitled to 
8 statutory charge provided for under s 25 (4) (b) and 
that the vendee under s. £5 (1) (f) is entitled to posses- 
sion, but there is no reason why the anpaid vendor 
should be driven to a separate suit to recover his 
unpaid purchase money When he has a charge on 
the property which he is called upon to deliver to the 
purchaser, that charge continues to operate upon the 
property even when.the possession of it passes to 
the vendee, lt would therefore obviously be the 
proper course, to avoid multiplicity of litigation, to 
declare in the decree granting possession to the 
vendee that it is subject tothe charge of the vendor 
to the extent of the purchase money that remains to 
be paid. If the decree incorporates this charge- it 


would be open to the vendor to enforce it by 
seeking execution of that decree SsOBAALAL », 
BIDAALAL Nag 169 





8. 55 (4) (b)—Unpaid vendor's charge— 

English and Indian law, difference between. 

The equity which arises in favour ofthe vendor 
who has not received his purchase money is no 
doubt recognised in English Law which gives him 
a lien, that isa right to enforce payment out of 
the interest he has transfered and this lien con- 
tinues even after he has parted with the legal es- 
tate. The reason is that as soon asthe contract of 
sale is made, the geller is deemed to part with the 
equitable estate, but in India contract of sale does 
not of itself create interest in or charge on such 
property, (e. 54 of the Transfer of Proper Act) 

India the vendor is, no doubt entitled to a 
charge for unpaid purchase money but that is a 
Tight which comes into existence not ut the date 
of the contract for sale but on the completion of 
the conveyance. This - charge is created by the 
statute. Thus while in England the vendor's lien 
isa oreature of equity and is capable of being 
moulded to suit the circumstances of each case, the 
statutory charge is rigorous and inflexible. SHoBHA- 
LAL v SIDHELAL Nag 169 

8. 58 (c)—Amendments tos. 58 (c), con- 
ction 


The amendmentto s 58 (0) does not provide that 
if a trareaction is embodied in one docume it 
must of necessity be regarded as a mortgage by 
conditional sale and not an out and out sale, BIsHAN 
LAL v, BANWARI Lan Ail. 487 

8. 58 (0)—Mortgage by conditional sale and 
out and out sale—Deed held outand out sale. 

Whether a deod is a mortgage by conditional gale 
within the meaning of 6, 58 (c), T. P. Act, or an 
out and out sale is a question which falls to be 
determined on a consideration of the terms of the 
deed itself and of the surrounding circumstances 

A vendor executed a sale deed by which she 
conveyed the property in dispute to the vendees for 
certain sum. The deed contained acondition that if 
she should re-pay the amount of the sale consideration 
to the vendees within one year, the vendees would 
be bound to re-transfer the pro erty to her provided 
she paid the money out of hee cket. Tn other 
"Words it was a condition of the transaction that the 
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obligation to re-transfer would not bind the vendees 
if the vendor mortgaged or transferred the property 
to a third Pa for the purpose of raising the 
money to pay b the amount of the sale con- 
sideration to the vendees. In the earlier part of 
the deed there was a recital ofthe fact that the 
property was subject to prior encumbrances and 
that as the creditors were making pressing demands 
it was proper to sell the property to pay off the 
debt: 

Held, that the terms of the document were consis- 
tent only with an intention upon the part of the 
executant to sell the property absolutely and to 
retain for herself the right to repurchase within one 
year. Bisaan LAL v. BANWARI LAL All. 487 
8. 58 (C`—Mortgage by conditional sale and 

sale with condition of re-purchase— Difference. 

A mortgage by conditional sale is transaction 
essentially different from a sale with a condition of 
re-purchase, In a sale with a condition for re- 
purchage, the ownership vests in the transferee from 
the date of the document and there is no question 
of any debt being in existence after the transac- 
tion. In a case of mortgage by conditional sale, 
the debt subsists and a right to redeem remains 
with the debtor. ABDUL LATIF v. ABDUL Gant SERANG 

Cal. 393 
8.91, Sun Transfer of Property Act, 1888, 
3 








s. 100 3 
8.100 as amended by s. 50 ofAct 

XX of 1929, 88. 5, 2 (d)—8. 50 of Amending 

Act ts retrospective. 

The amendment of s. 100, T. P, Act in 5.50 of 
Act Xof 1929 ia in a section which is not mentioned 
by s. 63 of that Act as not retrospective and there- 
fore s. 50 of the Amending Act which samended 
s 100, T. P. Act isretrospective. Rat INDRA NARAIN 
v, MOHAMMAD [SMAIL All. 597 
8, 100—Agreement creating charge offending 

against laiter part of s. 100—Validity,. 

The first part of s. 100, Transfer of Propert Act, 
deals with substantive rights and the second with 
the manner in which they are to be enforced, that is 
to say, with the adjective or procedurelaw. That 
being so, the latter portion of the section cannot be 
said to govern the former. An agreement which 
clearly falls within the definition cannot therefore be 
invalidated altogether simply because it contains 
provisions which offend against the procedural law, 
as laid down in the latter portion of the section, 
RENUKABAI v. BABOSAN HAPBAJI JuNanans Nag 33 
$ 100 —"Transfer” in s. 100, if includes 

auciton sale or auction-purchasers 

The word “ transfer” ins. 100 as amended must 
be read as defned ins. 5. This definition cannot 
include an auction-purchaser as he isnot a person 
to whom the judgment-debtor has conveyed his 
property. Section 100, as amended, does not therefore 
Tefer to auction sales or auction-purchasers, There- 
fore an auction-purchaser is not protected by s. 100. 
Rat INDRA NARAIN p. MOHAMMAD ISMAIL All. 597 
ss 100, 53, 91—OCharge, how created—In 
default of payment of maintenance, the plaintiff 
given right to cultivate fields by taking 1 
— Whether creates charge—Mortgage of such fieldo 
with notice, effect of — Enforcement of charge 
against mortgagee—Form of decree—Burden of 
proving that transfer was for value and without 
notice—Oonduct which can be regarded as wilful 
abstention from making inquiry—Notice to agent, is. 
constructive notice to principal. 7 
The agreement which provides that in default of 
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payment, of maintenance by one party to the plaintiff, 
the latter would be at liberty to cultivate the fields 
by taking possession of the same. the intention is that 
the plaintiff is tolook to the profits from this land for 
her maintenance, for a particular period. That 
clearly creates a charge. It does not amount to a 
mortgage, for there is no transfer of any interest in 
the property charged and such acharge cannot be 
enforced by sale of the land. When the parties them- 
selves expressly contract that the remedy for default 
in payment shall be delivery of possession for a 
particular period, namely during the lifetime of the 
charge holderand not sale, the Oourts would not be 
justified in substituting a totally different contract 
or the one made, 

‘Where the property thus charged was mortgaged, 
the mortgagee having the constructive notice of the 
charge and there being default in payment of main- 
tenance, the charge was sought to be enforced against 


the mortgagee : 

Held, that the decree should approximate as near 
as may be toa decree for foreclosure ; that is to say, 
the defendant must be given the chance of redemp- 
tion if he desired to keep the property in his posser- 
sion.” The relief was an equitable one and so could 
be moulded to suit the requirements of the case, 
: The possession of a mortgagee who:takes with con- 
structive notice of the charge, is that of a trustes, or 
to be more accurate resembles that of a trustee, under 
s. 91 of the Trusts Act. Consequently, he is as much 
bound to fulfil the obligation which attaches to this 
property as the mortgagor himeelf. An equitable 
lien arises under the law. 

Whether the matter falls squarely within a. 100 
Transfer of Property Act, or whether it comes under 
a more general rule of law, the burden ja on the 
tranaferee to establish that he ia a bona fide transferee 
for: value without notice. 
< Where a mortgagee knows about the law of regis- 
‘tration, and also that if he wants to make sure that 
the property mortgaged to him was free from encum- 
brances, it is necessary for him to search the 

.Tegistera and yet while actually instituting a search 


or rather causing one to be made, refrains from: 


making the same, his conduct can only be regarded 
as wilful abstention. 
- Where the registers of the Registrar contain a 
reference to 8 particular agreement creating a charge 
on particular property on the date on which they 
were: examined on behalf of the mortgagee, an omis- 
sion to look at the -entries against this property and 
to look into them ‘carefully must be held to be due 
either to wilful abstention or to'gross negligence and 
the mortgagee must be held to have constructive 
notice of the charge. RBNUKABAI v. Bunosan Hapsagt 
JUNGHARH . Nag 33 
8, 101—Suit on mortgage by subsequent mort- 
gagee—Prior mortgagee who purchased equity ‘of 
redemption and in possession of property made 
- -party—Stubsequent mortgages, tf can sell property 
subject to prior encumbrances, without redeeming 
- them—Prior morigagee, whether can remain in 
` ession until prior mortgages are redeemed. `~- 
re in a suit on mortgage by the subsequent 





' mortgagee; the prior mortgagee who has purchased 


the equity of redemption and is in possession of 
tthe property, is also made a party, the’ subsequent 
mortgagee-can sell the property mortgaged to him 
subject to the prior encumbrances under the ear- 
lier. mortgages without redeeming them. The prior 
mortgagee is, however, entitled to remain in- pos- 
‘geasion until the prior mortgages are redeemed 
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irrespective of the question of limitation, HARI Rau 





v. MUNsBI BINGA All. 126 
8.105 Szx Stamp Act, 1899, Art. 35 (a) (4) 
(viii) 227 





ss 106, 108—Month to month lease— 

Leases allowed to construct building — Leseer, if 

can claim demolition —His remedy. Sus Evidence 

Act, 1872, s. 92 284 

8. 108—Joint leass—One co-lessor alone 
cannot enforce covenant. 

Where a co-proprietor alone sues to enforce a 
covenant of lease but the other co-proprietor who 
though does not decline to join as oco-plaintiff ia 
impleaded as co-defendant with the lessee, and 
comes forward with the latter in establishing an 
oral agreement made by the lessee with his father 
which modifies the lease, in the circumstances one 
of the joint leasors or lessees cannot enforces the 
covenants of the lease. JapuNaNnDaN Das v° Mane 

` Pat. 284 
8.111, San Limitation Act, 1908, Art. 139 
858 
8.111 (g)—Forfeiture—Hssentials—Lessor, 4; 
must give notice to leases, 

Under a. 111 (g), Transfer of Property Act 
in order to work a complete forfeiture, “ii 
is not only that the lessee should have 
renounced his character as such but the lessor shoulc 
have given notice in writing to the lessee of hie 
intention to determine the lease. SAHED Din v 
GAURI SHANKAR Oudh 2: 
8.114, Sas Bihar Tenancy Act, 1934, or 


8.116. Bra Limitation Act 1908, Art. ae 
8 
8. 130. Sun Transfer of Property Act, eer 


sa. 3, 5 ; 
8.137—Negotiable instrument, transfer 0) 

otherwise than by endorsement — Oral assignment 

validity of in Punjab. $ 

Section 137, T. P. Act, is no bar to the transfer of t 
negotiable instrument otherwise than by endorsement 
TheT. P. Act not being in force inthe Punjab ar 
oral assignment is valid in this province. Raw RATTA 
». GOBIND RAM A Lah. 421 
Trust—Public trust —Dedication—Nature of evidenc 

to prove—Inference from user—Value of publi 

user as evidencs of dedication—Held, that grant wa 

not made by way of trust for publics religiou 
* purpose but to grantes and his heirs in perpetutty 

t would, be an error in method if the subsequen 
history of the temple is not looked at in the, ligh 
of the grant of the property. While it is certainh 
possible that in the course of years the templ 
should have been so dealt with as to become dé 
dicated for the benefit of the Hindu public as `: 
public temple, such a dedication requires to b 
proved, Where the general effect of the evidenc 
is that the family have treated the temple a 
family property, ‘dividing the various forms co 
profit whether offerings or rents, closing it so as t 
exclude the public from worship when marriage 0 
other ceremonies required the attendance of th 
mombers of the family at its original home, an 
erecting samadhs to the honour of ita dead, in thes 
circumstances, 16 is not enoughto deprive the famil 
of their private property to show that Hindr 
willing to worship have never been turned away 
even that the deity has acquired considerable pom 
larity among Hindus of the locality or among pe 
sons resorting to the annual mela. Worshippe: 























. ore naturally weloome at a temple because of tl 
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Wieringa they bring and the repute they give to 
the idol: they do not have to be turned away on 
in of forfeiture of the temple property as having 
Econs property belonging to a public trust. Facts 
and circumstances, in order to be accepted as sufi- 
sient proof of dedication of a temple as a public 
semple, must be considered in their historical set- 
Ming and dedication to the public is not to be readily 
Wnferred when it is known that the temple property 
was acquired by grant to an individual or family. 
“Such an inference, if made from the fact of user 
Moy the public, is hazardous, since it would not 
in general be consonant with Hindu sentiments or 
peractics that worshippers should be turned away; 
rand as worship generally implies offerings of some 
Skind it is not to be expected that the managers of 
-a private temple should, in all circumstances, desire 
sto discourage popularity, The valueof public user 
as evidence of dedication depends on the circum- 
«stances which give strength to the inference that 
user was as of right, 

Held, that the grant was not a grant to the idol 
or an endowment of a temple or a gift made by 
way of trust fora public religious purpose. The 
egrant was to the grantes and his heirs in perpetui- 
ty. The reference to the grantee’s heirs, and the 
Arabic terminology naalan ba'da naslin wa bataan 
ba'da batmin (descendant after descendant and 
generation after generation) were not reconcileable 
with the view that the grantor was in effect making 
a waqf for a Hindu religious purpose, even if it 
be assumed that this waa not otherwise an unten- 
able hypothesis. Buagwan DIN v. Gre HAR SAROOP 

PG 305 
U. P. Agriculturists’ Rellef Act (XXVII of 1934), 

s. 2 (2), Proviso 1, Exp! Vit—H#zpi. VII, 
~ whether independent of first proviso. 

Explanation Vil to e. 2(2), U. P. Agriculturists’ 
Relief Act is. independent of the first proviso and 
mt is not an addition to cla. (a) to (g) 
The word “ erplanation " has wrongly 
It is more like a “Proviso” than an “ explana- 
mion,” . 

_ There is no absardity or ambiguity in the 
“Expl VIL MadaADAO PRASAD v. JAGANNATH Kuag 
Uudh 258 F B 
8. 2 (2) (g)—Property presenting appearance 
of bungalow and compound in residential area— 
hether “land” under 3. 3 (2) (g). 

An area held by a person was a walled com- 
epound within which there was a bungalow and 
oime out-houses. In the compound there were two old 
“trees and a small vegetable garden. The property 
thus presented the appearance of a bungalow and 
Compound ina residential area: 

Held, that ander the Tenancy Act, the compound 
could not be held tobe “land” and it was, there- 
fore, not land within the meaning of s. 2 (2) (9); 
U. P. Agrioulturists' Relef Act. BuBo PRASAD 8. 
KALKA PeasaD DHAWAN 
8. 7. Saa Uiyil Procedure Oode, 

8. 20 (0) 711 
U. P. Court of Wards Act (IV of 1912), 88. 17 to 

23 — Ulam notified unger a. 17—Credstor or 

decree-holder, whether precluded from suing or 

executing decres— Court of Wards, sf under 
statutory liability to discharge debt or decree even 
if time-barred, 

There 15 nothing in as. 17 to 23,U. P. Oourt of 
Wards Act which would justify the argument that 
remedies ander the genaral law are suspended as soon 
‘as a claim is notified under 8,17 of the Act There as 
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of a. 8 (2). ` 
been used» -~ 
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nothing in the provisions of the Act which would 
show that a oreditor or decree-holder js precluded 
from instituting the suit or executing the decree after 
notifying his claim under s. 17 or that the Gourt of 
Wards is placed under a statutory liability to dis- 
oharge that debt or decree inspite of the fact that the 
enforcement of thatdebt or decree in a Civil Court 
may become in the meantime barred by time. 
ANAND JIBBABI Lan KHANDELWAL ©. Depory Com- 
MISSIONERE Baza BANKI ; Oudh 290 
"Sa 21 (3)—Oourt of Wards, if can acknowledge 
or pay off itme-barred debt of ite ward, 

There isno provision in the Oourt of Wards Act 
which would entitle the Gourt of Wards to acknow- 
ledge or pay -of a time-barred debt of its ward. 
ANAND BEHARI LAL KHANDELWAL v. DEPUTY ComM- 
MIs:IONBR, BARA BANKI Oudh 290 
— — 88. 21 (3), 17 to 23, 52—Hrelusion of 

period under—How calculated 

dection 21, U. P. Court of Wards Act lays down 
that the time shall not run against the decres-holder 
so far as the executionof the decree iy eoncerned in 
respect of which the creditor has notified his claim 
during the period mentioned in ol (3): © 

Heid, that the application for execution was barred 
much before the date when the application under 
a 4 of the U. P. Encambered Estates Act wag 
made. ANAND BEdARI Lat KHANDALWAL v. DEPUTY 
UOMMISSIONAR, Baga BANKI , - Oudh 290 
s. 52-8, 52, appitcabelity— Words “unthout 
discharging... in Chap. IV,” meaning of. 

Section 5z, applies to cases where the estate 
is released from the superintendence by the Court 
of Wards before the ascertainment of debts, and 
as. 2) aod zl apply where the debts are agcertaim- 
ed by the Oollector under nig IV of the Act, 
Chapter LV of the Court of Wards deals not 
with dischaiging the liabilties of the ward but 
with their ascertainment only, and the words “without 
discharging the liabilities thereot in the manner 
provided in Ohap. IV” ın s. 52 mean and stand for 
“without ascertaining the liabilities thereof in the 
manger provided in Uhap. IV." ANAND Bayarr Lal, 
KHANDELWAL v. DEPUTY CoMMissIUNER, BARA BANKI 

Oudh 290 
Ù. P. Encumbered Estates Act (XXV of 1934), 

88, 4, 9 (5) (a)—Jotnt debtors who hare not joined 

in making appiication under s. 4 must be made 

Parties— Subsequent transferees of mortgaged 

property made parttas to mortgage suitand decrea 

passed — Transferees, whether joint debtors with 


mortgagors. 
- Section 9 (5) (a) of the U. P. Enoumbered Es- 
tates Act makes it compulsory that joint debtors, 
who have not jomed in making the application 
under 8,4, should be made parties to proceedings 
before the Special Judge The definition of debt in 
B. 2 (a) covers a decretal debt also so that where 
in a mortgage suit the subsequent transferees from 
the mortgagors are made parties and a decree ig 
passed against them, the transferees must be deem- 
ed to be joint debtors with the mortgagors and in 
an application under s. 4 by the mortgagora, the 
transferees must be made parties to the proceed- 
ing. SsaMBno0o DAYAL p. KUNDAN Lab Oudh 5 
———88. 4, 13— Proceedings before special Judge 

—Creduor dytng during pendency of proceedings— 

Failure to bring his legal representatives on record 

—liffect— Whether extinguishes creditor's claim. 

U. P. Encumbered Estates Act was passed witha 
view to provide for the relief of encumbered estates in 
the United Provinces, The Preamble indicates that tha 
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“relief under the Act is given to the landlord who is the 
owner of the encumbered estate. Ordinarily in a 
suit, relief ‘is granted to the plaintiff in the suit. 
“ The landlord must, therefore, in view of the wordings 
of the Preamble, be regarded as the plaintiff inthe 
“ proceedings under-the Act, and the position of the 
~ oreditor is. thatof the defendant. If therefore a 

claimant creditor dies during the pendenay of the 
_ proceedings before the Special Judge, r 4 and not r. 3 

of-O. XXII, Civil P. O., applies The omission to 
bring on'record the legal represantatives. of the 
deceased creditor has the effect of causing “an abate- 
ment of the debtor's application only so far as the 
legal representatives of the deceased creditor are con- 
cerned ‘and not of extinguishing the claim of the 
- ereditor, GoxagaNn SINGH y, BRIJ Buuxan SING 
- ARS -~ AU. 402 
-8, 7 (1) (a)—Word “other execution process,” 
‘meaning of. -~ 
A mere order of transferring a decree is not issu- 
ing a process for the execution thereof, and the 
' words “ other execution process" used in the latter 
pari of ol, (a) ofa. T(1) of the U. P. Encumbered 
ates Act do not refer to and cannot cover an order 
transferring the decree for execution 
Qourt. “GoMTI v JUGAL Krsuore -~ 'Oudh 280 


88.7 (1) (a), 14, 18—Transfer of decree 

for execution, to Court in Bengal—Subsequent 
. application by judgment-debtor under s. 4 forwarded 
| under s. 6—Eaxecution pending in Court in Bengal, 

tf can be stayed, . ; 

It is clear from O. XXI, rr. 5 and 6, Civil Pro- 
cedure Code, that the proceedings in connection 
with an application for transfer of the decree start 
with an application for transfer tothe Court which 
passed the decree and end when that Oourt has 
complied with the requirements of r. 6 of 0. XXL 
Thereafter no proceeding remains pending in that 
Oourt. It may be that, the execution Oourt does 
Rot on an order of transfer lose its jurisdiction 
over the execution proceedings for certain purposes 
but it is very different from saying that the execu- 
tion proceedings remain pending in that Oourt. 
Hence where the jud ent-debtor.makes an ap- 
plication unders. 4, U. P Encombered Estates Act, 
after the decree is transferred for execution by the 
Oourt at Unao in Oudh which passed the decree 
to the Court at Oomilla in Bengal and an order 
has been made by the Collector under s. 6 of that 
Act, there are no proceedings pending at the date 
of the order, under s, 6 in the Oourtat Unao 
and cl. (a) of e. 7 (1) does not apply to the case, 
and the execution e gs pending in the Court 
at Oomilla cannot be stayed. GOMTI v. JUGAL Kisuors 
Oudh 280 


——— 8, 7 (1) (ayand (b)—Ol. (b), if applies to 
suits or proceedings remanded~ by Appellate Oourt 
—Ols. (a) and (b) do not apply to suite instituted by 
landlord. < 
Olause (b) of s. 7 (1), U. P Encambered Estates Act; 

applies‘to a suit or other proceeding filed by a 

party after the passing of an- order unders 6 and 

doesnotcontemplate suits or proceedings remanded 
by a Court of Appeal for trial de'novo. 

Moreover, both the clausesof s. 7' (1) contemplate 
suits or proceedings against landlords for enforce- 
ment of debts due by them and not to suits'or pro- 
ceedings that the landlord themselves are entitled to 
institute'under any law; e. g., suit under s, 33, U. P. 
Agri. Rel. Act. B: AMBIKA PRASAD p; MAQBULUNNISSA 
> ' Oudh 726 
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s. 9 (5) (a). Szn U.P. Encumbered Estates 
Act, 1934, s. 4 . 5 
—s.14, Ben U. P. Encumbered Estates Act, 
, 1934, 8. 7(L) fa) 280 
———— 8. 14— Decree under s. li—Effect of. 

When a decies under s 14 of the U. P. Encum- 
bered Estates Act, is passed, then by virtue of s, 18 
of the Act the effect of the decrees passed by the 
Special Judge would be to extinguish the pre- 
viously existing rights of the decree holder-oreditor. 
These rights will’ be substituted by the decree of 
the Special Judge. Gout v. JUGAL KISHORE 

Oudh 280 
——— 8, 14, ols, (4) (a) (5) (6)—Ol. 6, whether 
makes distinction between a case where prior debt 
of date sarlier than December 31, 1916, 1s renewed 
by successor-in-intereat of original debtor and case 
where that liability ts undertaken by person other 
thun such legal representative. 
`- Olause (6) of s. 14, U. P. Hacumberéd Estates’ Act, 
makes no distinction between a case where the 
prior debt (principal plus interest), of a date earlier 
than December 31, 1916, is renewed by the succes 
Sor-in-intereat of the original debtor, and a case 
where that liability is undertaken by a person 
other than such legal representative. 

A mortgaged cartain property to B for Rs 20,000 
on April 25, 1415. He then mortgaged the same 
property together with other property to O for one 
lakh rupees on May 24, 1921, leaving out of the 
consideration a sum of Ra, 20,000 for payment to A, 
O did not pay this ‘amount, C then executed a 
mortgage on July 28, 1923, in favour 





of A “for 
Rs. 3,000. The principal amount of Rs. 20,000 and 
interest thereon up to that date amounting to 
Rs. 1,881-14-9 was set ‘off towards thé mortgage 
consideration and a sum of Rs. 8,|1£-1-3 was receiv: 
ed ın cash. The estate of O went under the manage- 
men, of Court of Wards and the manager applied 
under’s. 4, U. P. Enoumbered Estates Act. A 

claimed Ra, 63,928 on the basis of his mortgage : 
Held, that the principal amount for the purposes 
of s. 14 consisted of Rs, 20,000 originally advanced 
by 4 on April 26, 1915, and ks. 4,115-1-3 fur- 
ther advanced in cash on July 28, 1923, both `a 
which were still due atthe date of the application, 
Under s. 14(4) (a) the claimant was not entitled 
to. more than that amount as interest. Thus he 
“would get only Ra, 56,33U-z-6 and no more. ‘DARUT 
‘CoMMiIssioNsg Kusagi, MANAGER Oourt or Warps, 
Manuwa Estara v. Ke. KHUBuwAGT RAI” Oudh 731 
—— 8, 18, Ban U.P. Hncumbered Estates Act, 
1934, 5. 7 (1) (a) 28C 
U.P. Land Revenue Act (Ill of 1901),s. 175 
Ber U. P, Land Revenue Act, 1901, s. 233 (m), (i) ` 
33t 


———— 8. 233 (K)— Question of title not raised’ ir 
partition proceedings — Partition completed — 
Question cannot be raised subsequently in Oivi 

“Uouri. 

Ifa question of title affecting the partition ð 
a mohal which might have been raised in the 
partition proceedings is not raised and the parti 
tion is completed, s. 233 (k) of the U. P. Lant 
Revenue Act,-debars the parties to the partitior 
from raising the question subsequently in a Civi 
Oourt. PATIPAL BINGH v RAMPAL SINGH 

Oudh 137 (b 
ss. 233 (m), (1), 175—Sale for arreurs’o, 
revenue —Betting aside of, on ground of fraud= 

“Sut -in Otvsl Court, 4 arred, 

Sub-s. (a) of s. 233, U. P. Land Revenue Act 
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eros 


does not deal witha suit to set aside a sale for 
arrears of revenue. It deals with oldiths from: col-' 


lection „of revenus, but clearly is not “intended to 
embrace ‘the special case in eub-s. sih. Henos a salt 
in the Civil Court to sèt aside .a sale for arreara ‘of 
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ing the wajib-wl-are. It is binding on the’ riyaya 

KANgATYA Lat 9," HAMID Art- °. : > Oudh 467 
Tiom— Interpretation—Custom df pre-emption “dn 
“transfer of shara—If applias‘to portion of it. 

si m A wajib-ul-ars says that theré' is’ a pustom 


revenue on the ground of fraud is’not barred. “uf pre-emption ona transfer of-a-sbure, it applies 


BAM Kumas Lave, RAM OHARITFAR LAL "| 

O: P. Munlolpalities, Act {of 1916), 3. 337= 

Declaration that certain -locality te notified area 

: a if" dipested of their proprietary 

a rights.: ka ANG Soe Na, ai Nad a een 
«1; There is absolutely no authority for the conten! 
„tion that the deéalaration that’s certain’ locality’ is-a 
jmotified area diyests the: préprietors ofthe land.of 
their propriétary rights, Soction"337 of ‘the U. P., 

Municipalities Act is not at all an authority for this 
‘ proposition, Kansara Lar v, HAMID Art Oudh 467 
- U. P. Preventlon of Adulteratlon “Act (VI'of 
5 1912), 8. 17—Offence committed "by servant or 


< agent, under s. 17—Master,- if liable, 
c.. In view of the fact that there isno specific pro- 
1 Vieion either inthe U, P, Prévention of Adultera- 


ation Act or in the rules frame k 
~-a „master. liable, fòr any act done “by his servant or 


agent, 8 master cannot be held liab]e"for an offence =. .A soribe máy n 


committed by his servant or, under 6.17, 
Murari Lat », Ewrunon 4 AU: 799 
88. 17, 16—Rules framed under o. 16, r. 8 
`—Breach of—Servant or agent of licence-holder íf 
Ie ie only dis ae Dele Gis ai Badii 
is oe-holder who can be 
under e. 17, U. P. Prevention of Adulteration Act 
if he commits a breach of r, 8 framed under s. 16 
of the Act, Any other person, whatever his relation 
to the licence-holder may be, cannot be rightfully 
charged with an offence under s. 17 for commi 
a breach of r, 8 for that rule doesnot cast any du 
upon him. MURARI Lat y. ROR 
UP. Publio Gambling Act (ill of 1867), s.3— 
—~—Proseoution must prove commodity in respect 
of alleged gambling. : y 
It is incumbent for the proseoution under 
law to prove by definite evidence the commodity 
in respect of whioh the alleged satta gambling 
was going on, The vague and general statement 
by the prosecution witnesses that satta gambling 
was going on proves nothing in law, OHiRANJI LAL 
.. RoB “AU. 256 D 
U. P, Regulation of Sales Act (XXVI 671934), 
as. b, 3, 4—Ss. 3,4 and 5, whether repiignant to 
s. 20, Oudh Laws Act (XVIII of 1876)? . 6, of 
excludes application of s. 20, QOudh Laws Act. 
is no repugnancy between the provision 
of s. 20, Oudh Laws Act requiring permission af 
the Local Govt. to a sale of ancestral property 
and the provisions whereby the Depoty Oommig- 
sioner executes a decree under the U. P, Regulation 
of Bales Act. It is true that it does not appear 
at what stage the permission of the Local Goyt. is 
to be obtained, but it seems obvious that permis- 
sion must be taken after the valuation has been 
carried out, The provisions of the earlier Act are 
capable of being combined with the provisions of 
the latter Act, and the mere fact that the provi- 
sions of s. 5 ofthe Regulation of Sales Act haves 
mandatory tone, does not exclude the application 
of s. 20 of the Oudh Laws Act. HAR Govrnp Prasap 
y. Mangas Kunwar | 
Vakalatnama. Snu Legal Praotitioner — 669 
Walib-ul-arz—I7 binds riyayas not parties todi. 
The fact that the rtyayasin the abadi were not 
parties to the wajit-wl-ars is no ground for reject- 
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framed undér s. 16.making. 


All. 799 . 


Oudh 774- 


‘All, 338 Sot Only to a transfer of. acomplete, share but alip 


` to à portion’of it: RAUF AHMAD. v. FAHMIDA Braust 

Ses, nS ie A Oudh 277 
WIil— Absolute estate given by tastator ‘to his 

widow'—'Direction’ to widow to ~ Day. certain 

annitty—Validity of such bequest. | | |! 

e "Wihere a testator by his, will gives an absslite 
edtáte to his widow andthe’ will-contains directions 
tortha-widow that it woald be proper -on' her” part to 

pay a'certain amount annually tt B cértain inatitution 

out of the income of the’ property and that the said 

‘amonnt,shall all along be continued to be paid every 

year by the widow, the condition does not cut down 

the estate and the bequest to the ‘institution is net 
‘invalid, ANANDI Prasan v. DULHIN KTBHORI KUBR :- 

Lote a eto Pat, 626 
—~Atiesting ` witness—-Soribs, when can. bo 
Gttesting witness, =} . Ka ii hie ae 

may, doubt” be. an attesting witness 

to a will but “it must’ be‘ howi that ‘ther signature.of 

thesoribe was put down for the purpose of attesting 

‘the document. JNANADA Govinpa OHAUDHURY oc. 

Brranpea Nata Goswami Oai. 634 
<7 —~Bequest to dharma, 

sA bequest for dharm is too vague and uncertain 
to be given effect to. Kumar RAGHAVA BURENDBA 
Saur v. Bagur LAOHMI Koger Pat.179 
Reecution—-Burden of proo/—Propounder 
stranger to family and attesting witnesses men of 
opposite, camp, if lessens the burden, 

The burden of proving due exeoution of the will 
is always on the propounder, and the burden is not 
lessened by the fact that the propounder is a 
atranger tothe family and the attesting witnesses 
are men of the opposite camp. The Court ia of 
course competent to disregard the testimony of 
some of the attesti witnesses į and pronounce in 
favour of the will, if itis satisfied from the evi- 
dence collectively or from the oircamstences of 
the oasa, thatthe requirements of law have been 
complied with and that the witnesses who had 
spoken against the will had not spoken the truth, 

AR Nata Tosan p. Rat Kumag Dag Oat. 17 
—Part of will lost—Probate, when 
can be granted, ‘ 

Under a, 238, Succession Aot, probate may be 
granted if the whole will is lost but the contents 
are proved. But if only 8 part of the will is 
lost, probate may algo be granted if the contents 
sre proved. Whereall but the first page which 
is lost arefound to be genuine, and as to the 
first page the evidence is sufficient to show the 
contents, Probate of the will can be granted. 
Kapas Nata Tusan s. Ras KumazDas Cal, 17 
Testamentary capactty—Presumption, 

If, the will 16 a natural one, and due execution 
ig ayan Shear pana capacity 18 ordinarily pre- 
sumed, AR Nata TUSANIAL v., Kaz saa y 

= al, 

Witness — Gredibility — Oid ags, i 

truthfulness. 

. The fact that a witness is an oldman of 75, by 
-Itealf carries no guarantee of truthfulness, if his 
evidence ia otherwise unworthy of credence. JNANADA 
Govinpa UBAUDHURY y. BIRINDRA Nata SN baa 

al. 
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aaah yy gang of. . . 
The word ‘jote’ by itself is an ambi word 
which msy mean a tenureor a holding. ABDUL 
Lavi 9. HABIBULLA Cal. 717 
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orkmen’s Compensation Act (VIII of 1923), © 


` 6s. 12, 3—Principal’s liability to compensate 
workmen employed: -by _ contractor — ilful 
_ disobedience of workman—Liabidity of employer— 
:Tests—At time of accident workman doing wor 
“for which he was oyed, but having no right to 
, _ go te place where he —Bmployér's itability. 
: “fection 12, Workmen's Compensation Act, shows 
‘that the prinoipal who employs a contractor shall be 
liable to compensation to workmen whom he did not 
-immediately employ but who ate semployed by the 
“contractor. But beforethe principal is made liab 
. it must be established that the contractor was erititle 
-to expect such workmen to do his work st his orders 
_and that he was entitled to dismiss such workmen. It 
: must Be shown thatthere wasa contract. ofservice 
between the workmen and the contractor. ;Where there 
is only an agreement by which certain ‘selected persons 
: gould’ come when t chose and do work on their own 
get for them remuneration from 


acéount which wo 


to 


r 


[1939 
Workmen's Compensation Aot—eonold. 


the contractor, the principal is not liable to compen- 
sate such workmen... : 
. Under e. 3, in spite of there being wilful disobedi- 
ence on the part of the workman concerned, an em- 
ployer. may be liable in ct of injury 
which results in death provided the accident arose 
out of and in the course of a person's employment. 
In considering this question the ambit or acope ofa 
man's employment must be looked atin relation to 
the contract which he has made with his employer. 
There is one test which is always applicable; and it 
is this: Was it part of the injured person's em- 
ployment to hazard, to suffer, or to do that which 
caused his injury? If yes, the accident arose out of 
his employment, : f 
In a case where the workman met with his death’ 
when he was doing the very thing which he was 
employed to do, the mere fact that he had no right 
to be working in the place where he was when he met 
his death, does not show that the accident did not 
arise' out of and in course of employment and the 
employer would in such case be liable to compensation 


under s. 3. Lax Sar v. Consonrpatap Tin MINNS ‘oF 
Burma, Lrpr _ Rang. 847 
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f FORFEITURE ON BANKRUPTCY 


Testators not infrequently insert in their 
wills 8 provision that the interest of any 


_ beneficiary is to determine if he assigne, 


7i 


charges’ or otherwise disposes of -the 
property settled upon him, or becomes 
bankrupt or does something. whereby it 
would become payable to or ‘vested | in 
some other -.person. Such a clause is 
generally both easv to understand and 'to 
apply. ‘Some doubts have, however, arisen 
as to the effect of the clause where, -at the 
date of the testator’s death, the. beneficiary 
in question was a bankrupt but obtains 
his discharge before any moneys are actually 
paid to him. These doubts have now 
been cleared uv bv Lord Justice Luxmoore's 
judgment in Re Walker, Public Trustee v. 


Walker (161 L. T. Rep. 223). This decision ` 


: clearly explains the operation of sucha 


clause, both when the beneficiary has his 
bankruptcy annulled and when he obtains 
his discharge, 

*-Until the recent decision, the authorities 


: had all dealt with the position when the 


bankruptcy was annulled. The legal 
result of such annulment was considered by 
Lord. Hatherly in White v. Chitty (1 Eq. 
372). In this case a life interest had been 
given by the testator to a son but such 
interest was to cease on bankruptcy, The 
Bon was bankrupt at the testator’s death. 
The bankruptcy was annulled within four 
months of the death and before any moneys 
became payable to the son. In these 
circumstances the learned judge held that 
the effect of the annulment was to prevent 
the operation of the forfeiture clause. 

The. matter was again considered in 
Anconav Waddell (40 L. T. Rep. 31; 10 
Oh: D, 157) In this case a share of 
residue waa given to a beneficiary by the 
will, which contained a.clanse of forfeiture 
In case the beneficiary should become 
insolvent or be declared bankrupt. The 
beneficiary was a bankrupt at the death of 
the testator, but the bankruptcy wag 
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annulled witkin five months, before any 
became payable to the beneficiary. 


income 


-Vice-Ohancéllor Hall held that there had 


been no forfeiture. He said that the teat 
‘was not whether in fact the ‘money had 


' „bêen paid over or how ‘the money -actually 
“stood, but it was” whether “it could, be said 


‘that there’ was any actual income of the 
share which conld' be treated as payable to 
or retained for F anpropriated for the 
benefit of this residuary legatee.” 

In Re Forder (137 L. T. Rep. 538 ; (1927) 
2 Oh. 291), Mr. Justice Olauson, as he then 
was, had to consider the position of an 
undischarged bankrupt in the following 
Gircumstances, Under the will of his 
mother, E. F. was entitled to a share of the 
income of her residuary estate, and in 
addition, in certain contingencies, to the 
whole capital. The will contained a 
provision that in the event of any 
beneficiary becoming bankrupt or assigning 
or charging his or her share, such beneticiary 
should forfeit such share. At the death of 
the testatrix E. F. was: an’ undischarged 
bankrupt ; after td ama the banke 
Tuptcy was annulled. is summons was 
jakên Out to determine whether E. F. had 
forfeited his interest by reason of his 
bankruptcy, and if so, whether the annul- 
ment thereof operated to avoid such 
forfeiture. 

On the bearing of the summons by.Mr, 
Justice Olauson, it appeared from the 
evidence that during the period which 
elapsed between the death of the testatrix 
and the annulment of the bankruptcy, there 
was no income available for distribution, 
In these circumstances the learned judge 
held that, although the share and interest 
of E. F. had vested in possession, yet as the 
annulment oczurred before any- rights 


‘arising by réason of the bankruptcy were: 


sought to be enforced, and as no income 
was'paid or could have been paid in respect. 
of his interest, the annulment was in’ time 
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tosave his interest under the will from 
forfeiture. Upon eves further evidence 
was called, showing th at during the crucial 

eriod income in fact was available for 

stribulion. This income, but for the 
forfeiture clause, would have vested in 
E. F.'s trustee in bankruptcy, consequently 


the annulmént was not in “time to Bave the 


forfeiture. 
_ The. Effect of Discharge. 
‘In Re Walker (sup) : Lord Justice 


Luxmoore bad -to consider.:the position,- 


where , the, bankruptcy Was. not annulled, 
but; the beneficiary. obtained his ‘discharge. 
Tn this ‘case the testator ‘had -given to his 
brother an annuity during ‘his life or until 
he. should -become-bankrapt or, do some- 
hing: whereby the income would become 
payable to some other persons, -In “the 
event cf the failure of these trusts in the 
lifetime of the annuitant, there was á gift 
over.of the annuity to hie children. `’ 

The testator’s brother was adjudicated 
bankrupt in 1937. ‘On the 15th November, 
1938, he applied’ for his discharge and an 
order. was made" on that date suspending 
hi discharge . for a month and discharging 

him as from the -15th December, “1938, 
On the 16th November, 1938, . the testator 
died. His will was, duly’ proved by the 
Public Trustee on the 14th March, “1739, 
in these circumstances, the Public’ “Trustee 
took gut an originating summons for the 
eminin ‘of the question whether the 


position - was the sanie ‘a8 if the © benkiub:oy 
bed | been anuulled, 

Lord Justice Luxmoore ” rejected this 
contention.., ,He pointed: ‘out that under the 
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same, Under section 29, where an adjudica- 
tion is annulled, unless the court appoints 
to the contrary, the property of the debtor 
reverts tothe debtor for all his estate or 
interest therein. There is an immediate 
Tevestingin the debtor, Under section 28 
the effect of a discharge is to release. the 


bankrupt from all debts provable in the. 


bankruptcy, but there is no provision for 
revesting the bankrupt’s property in him. 


-Under section 38: the property which vests in 


the trustee in .bankruptcy is, “All such 
property as may: belong to or be vested in 
the bankrupt at the commencement of the 


‘bankruptcy or’ maybe acquired by, or 


‘devolve upon'him before his discharge,” 
. In ‘the present case, therefore, the: 
annuity, which took effect on the testator’s 


death, would, but for the forfeiture ' clause, 


liave vested: in the brother's trustee «in 
bankruptcy, and could ‘have ‘been dealt 
with by the trustee. As between. the trasteé: 
and the: bankrupt the trustee's title waa 
complete at the death, Before” “the trustee 
had reduced the annuity into‘ possession, the 
bankrupt, howevér, could, under section 47, 
have disposed of the annuity for “value 'to'a 
third party. `The learned judge accordingly 
held that the forfeiture clause had operated 


to transfer the annuity, to the children’ of thé 


bankrupt. `- 

This decision makes ib clear thèt in case 
of this character, 
annulled béfore any paymént can in fact 
be’ made, “nothing . vests in. the trustee in 
bankruptcy, and accordingly. the 
does ‘not operate, 
the annulment, moneys are available and 
payable to thé “bankrupt, 
vest in the. trustee, and although’’ the 
bankruptey “is, -subsequently annulled,’ the 
clause operates. It must also operatè where 
there is a’ discharge. -In this case, whether 
any moneys are . ‘payable -or ‘not, all the 
bankrupt's: interest ‘in the testator's death 


if the bankruptey ` ig. 


clause ` 
Where, however, before. 


these moneys- 


vests in-the trustee and that interestid not 


Bankruptcy; Act 1914, tke effect of an divested: by - the ` ‘discharge.—The- “Law 
annulment. and of a es are not the Times, KEN a : 
eee i a ABSENCE OF COVENANTS: FOR TITLE, Be NE 


The far of the next: purchaser is often 
before the! ‘eyes of a purchaser's adviser, 
Hé ‘may be Teady to pass over some right 
t6 “which “he is strictly entitled, but the 
next-purchaser may not be so-lenient, and 


it maybe -too.late when the next purchaser .. 


ee come on‘the scene: 


2 Bor instance; suppose that A. when he 


pase from B has not taken any covenant 
or title. from the latter, what will be A’s 


+ 


position when-he sella to C ?- In Re Scott.and. 


Alvarez's Contract (1895, 1 Oh. 596) it was 


argued on behalf of the purchaser that the: 
to give him a: 
complete string of covenants for title was a. 
reason. why specific - performance should . 


inability.of the. vendor 


f 
u ao us 
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not.be forced upon him. To. this -Lord 
‘Justice Lindley replied : “There is a doubt 
‘and, in my opinion, a very considerable 
“doubt, whether any reported decision can 
be found . which says that a purchaser who 
‘oan obtain the legal estate can get out 
‘of his purchase because he cannot get a 
‘good string cf covenants." We know of no 
such decision, and unless one can be 
produced, thé dictum of the Lord Justice, 
holds good (Darte Vendors and Purchasers, 
Sth edition. p. 662), As the greater includes 
the less, this rule will include a case in 
which a vendor has conveyed “ag trustee,” 
when apparently he ought tohave conveyed 
“as beneficial owner.” A conveyance “ag 
trustee “ does not prove that he was a 
trustee, but merely that. there is to be 
deémed to be included in the conveyance 
the appropriate covenant which a trustee 
would have given (Law of Property Act 
1925, s. 76), and as the purchaser could 
not havesuccessfully complained if- there 
had been no covenant, still less can he do 
Bo when he has the benefit of a trustee's 
covenant, though it should have been a 
beneficial owner's. : 
Prima faciea purchaser has the right 
to production of title deeds notin the 
vendor’s possession, and to an acknowledg- 
ment or the benefit of an acknowledgment, 
of that right. Sometimes, however, docu- 
ments are outstanding in a third person's 
possession and an acknowledgment cannot 
be obtained, A vendor then falls back on 
the Law of Property Act, 1925, s 45, subes. 
(7 , which provides that “the-inability of a 
vendor to furnish a purchaser with an 
‘acknowledgment of his right to production 
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and delivery of copies of documents of 
title or with a legal covenant to produce 
and furnish copies of documents vf title 
shall not be an objection totitle in cage 
the. purchaser will, on completion of the 
ccntract, have an equitable right to the 
‘Production of such documents”, What is 
meant by “inability”? It js obviously 
stronger than “difficulty,” and if the vendor 
could obtain an acknowledgment from a 
person having possession of the documents, 
though he would have to-pay his coats, he 
could not plead “inability”: (see Wolstane 
tholme-and -Ckerry’s Oonveyancing Statutes, 
12th edition; p, 306 ; Williams on Vendor 
and Purchaser, 4th’ edition, p. 701). 


According to Dart (ante, p. 417): “Gener- 
-ally, every person who has an interest in 
the land has an equitable right to. the 
production of all deeds which affirmatively 
prove his title, but nòt to those which do 
not.” Thatis the rule in the case of 
litigation, where a party has been directed 
to make discovery to another party of the 
documents in -his possession or power 
relating to any matter in question, and it 
appears to be a convenient rule on which to 
act in conveyancing, 


In Re Jenkins’ Contract (142 L. T. Jour, 
240), the title deeds common to two proe 
Perties were held by a firm of solicitors on 
behalf of all parties. One of the properties 
was sold, and the purchaser required 
that the title deeds should be handed over 
to him, but Mr. Justize Neville held that the 
purchasers’ equitable right to the deeds 
was sufficient and that the contention 
failed —The Law Times. : 


Extracts from Contemporaries. 


Evacuation and Desertion. 
‘ woman told the magistsate at the 
Tower Bridge Police Court that she, and 
her young baby had been evacuated to 
Worthing, but after. three days, as she did 
not lke it, she returned to London, Her 
husband now refused to allow her any 
money unless she returned to Worthing. 
She asked for advice, i 
The magistrate: "You had no busireas 
to return after you had been evacuated 
by the Government for. your own safety. 
My advice to you is to obey your husband, 
No doubt he wanis you and the baby to 
remain in a safe area," ‘ 
_ A husband: who takes this line in all 
sincerity, commits no matrimonial offence. 
He is not neglecting to maintain her and 


pater valle teh: wal Up eh eee Ve 


her infant child but making her maintec 
nance conditional or her acceptance of cone 
ditions eminently reasonable at the present 
time and imposed for her own and her 
child's safety and comfort. Nor is there 
any desertion involved in coercing her, 
by means other than violent, into acceptin 
the provision. made for her and the child 
elsewhere. l : 

The essence of desertion, as we have 


. been frequently reminded lately, is the 


intention to terminate the’ marital relations 
ship, and the existence or non-existence 
of this intent isa factin each case which 


. comes before the Courts. Should a husband 


take advantage of ihe situation in such 
a way as to indicate an intention’ to desert 
a wife innocently separated from him, 
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he would be guilty of desertion, but 
‘where there “is a temporary.. separation 
due to war conditions and manifestly in 


the’ true interests of the cotiplaining 
‘spouse, it would be ‘very difficult to 
establish a charge of desertion. There 


may, «however, yet be some very knotty 
“problems for justices to solve under the 
Summary Jurisdiction (Separation and 
- Main‘enarice) Acts.—Justice of the Peace. 


Limited Neutrality.  , 

Exceedingly interesting: questions ef 
‘ onatitutionsl and international law come 
‘bined. are raised by the “neutrality” which 
was proposed for South Africa and is 
actually in’ éffect for Eire.. They offer 
-occasion:for! large additions to the’ volu- 
minous litrature on the subject—after the 
“war, 

. Meanwhile the. ssund way to take the 
Matter is to: réalize thet the British Come 
‘monwealth of Nations is less -an' empire 
‘than, a league, and to ‘be gratified at the 
‘great measure of unanimity with which 
‘its.members go into the war, under 
standing its causes and ‘ita aims, and the 
necessity for sane. communities’ to hold 
together in face of attempted domination 
of free. peoples, by force, backed by perfidy 
‘and effrontery unexampled i in modern times. 

“Neutrality” of any ‘members cf ` the 
British Commonwealih “of Nations will, no 
doubt, be, observed by the enemy just 
'60 Jong as it suits him to do so, but then 
that is. true ofthe unqualified neutrality 
-of ‘independent peoples. The neutrality of 
- Belgium was no obstacle to the Germans 
in"'1914, the neutrality of Switzerland or 
Holland or any cther small people will 
be no obstacle to the Nazis in 1939, It 
is not- to be: supposed: that the ~ small 
peoples, are- assuming the almost crash- 
ing burden of: permanent. mobilisation of 
their „military, ‘forces ‘for any reason other 
han ‘feat, ‘of aggression . from Germany. 
Whether. -a..state is neatral or not seems 
now -to be a question solely of fact—it 
used tobe one of, mixed fact and law— 
aod the facts are joo often -- beyond the 
control of the would-be .neutral. —Justice of 
the Peace.: \ ae a 


Dogs ‘and Cats, 

“We heard recently from Manchester. that 
a number of the oy Council had put down 
a motion, inviting them to call for.inclusion 
in the national, register of dogs and cats, 
with a View’ to immediate extermination, 
except where: kept for use on’farms, The 
‘ostensible reason is danger to human beings, 
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particularly “ohildren, ót attacks by Ao 
and disease caused by dogs and cats, and 
their consumption of food which human 
beings need. 

While nearly all Englishmen like nearly 
all dogs, and some find cats quite likeable— 
at any rate their owa—there is a dissentient 
minority, to whom (as to the fanatics in 
other fields) a wat is an opportunity to 
‘express antipathy. We remember that the - 
‘ame sort of suggestion cropped up: régue 
larly in 1914—18, but even in’ the modified 
form of an increase in the price of dog 
licences. it was not adopted. 

‘Some fallin the canine.and feline popur 
lation there must be, resulting from 
evacuation and the prohibition of taking 
pets into air raid shelters. Evacuation is 
reputed already to have been followed by 
a plague of mice in one suburban borough, 
and every student of Darwin knows how 
cats benefit red clover. Our four fouted 
friends are valued companions, of the poorer 
family especially, and we do not see their 
enemies prevailing. —Justice of the Peace, , 


International Law. 

We have had before us the -report'of the 
Fortieth Conference of the International. 
Law Association at Amsterdam in 1933. It 
is almost painful reading in the light of» 
present events. 

Pitt, when Napoleon was having his will 
in Europe, i is credited with crying out that 
the map'of Europe should be rolled up. In 
the same way we are much. tempted, in a 
time when so much is happéning “which is- 
the negations of international-law, to put. 
such volumes as this-on a, high: shelf - ds. 
having very little relation © ito: the hard 
realities of life as we are living : in. May ae hat 

This is going too far, though ‘it is not 
possible to coin a draft ‘convention for the 
protection of civil populations without.a: wry" 
smile, so soon after Nazi frightfulness has 
wreaked its cruelties upon Polish civilians, 
and when we- are all carrying about gas 
masks because we know we cannot trust the 
pledged word of a great nation not to make 
gas attacks on civilians,’ : z 

Neutrality, too, is another’ subject’ for gour 
reflection. In thia shrunk world there can 


2 . .be no true neutrality, If the United States 


legislates in one form she favours one side, 
if in “another Bhe favours. the other side. 
There are in fact all degrees ‘of neutrality, 
but many of them are a sham. Russia; for 
instance,- professes neutrality in the pre 
sent: war, -but she completed the ruin of 
-Poland, whether with the best intentions, as 
she professes, or not.—vJ ustica ‘of the Peace. 
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It would be interesting to trace out, 
even in outline, the history of our legis- 


Jation about aliens from its start in 1905: 
to the present hour. Space forbids such. 


a recital. Let us say that the 1905 Act 
made astart by prohibiting the landing of 
aliens from immigrant ships except at porte 
at which there was an immigration officer to 
five them leave. Mild powers ‘of erpul- 
sion were given to.the Secretary of State, 
but he was directed to support those whoxe 
expulsion he ordered until some’ ship 
belonging to the-owner whose vessel had 
brought them came to one of onr ports. 
Then the alien was handed to him with 
the Secretary of State’s compliments 
and a bill for his keep—which we hope 
‘was always paid. All this, however, went 
by the board when the 1905 Act was 
repealed by an Order in Council made 
under the Aliens Act of 1914 and the 
amending measure of 1919. These were 
war and post-war measures and’ armed 
the. Orown with. drastic powers, to be 
exercised by Order in Oouncil for regietra- 
tion, control.and expulaion of aliens. The 
Principal Aliens Order (S. R. & O., 1920, 
No. 448), to ‘which we have just referred, 
was made under the 1914 and 1919 Acts, 
It was amended by successive Orders made 
in: 1923,°1925 and 1931, Lastly, on the 
eve of the outbreak of war, a fresh Order 
in Council (No. 994) was issued on the 
first of September. A, humane provision 
in the Principal Order told: the Stationery 
Office to re-print and re-issue it with the 
Amendments as soon as these were made. 
We sincerely congratulate that hard worked 
institution on the ‘fact that inter horrentia 
Martis, thev brought out. the. Principal 
Order amended with prompt efficiency. 

.. It is in this Order that our readers 
will find all the administrative law abont 
aliens. We imagine that those who will 
take more interest in them ‘are the em- 
ployerg of governesses or servants who are 
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ALIENS AND ENEMY ALIENS 


of alien nationality. Some of them may be 
aliens from friendly countries, others of 
German nationality and therefore now 
enemy aliens. The Aliens Order, as amend~ 
éd up to date, *deals with both and by: 
successive regulations (Reg. 6, et seg.) 
says what must be done about them. Let 
us observe in passing that the vital provi- 
gions on this subject were recast in 1939. 
Even the most industrious text writers 
have not had time to place them in their 
books; so that reference to those books 
may possibly be misleading. 

Now take the case of the French maid 
or Swiss nursé. She is no enemy alien 
but an alien she is. What is her obliga- 
tion?; If she is over 16 she must forthwith 
(here the new Order drops “as soon ds may 
be" and uses the more peremtory word) 
furnish the local registration officer with 
a number of particulars. These will be 
found in the First Schedule to the: Order 
and are twelve in number—name and sex 
present address, nationality, date an 
country of birth, date and mode of arrival, 
address, last address abroad, and a num- 
ber of others, It is well to notice that 
when the alien is giving these particulars 
the immigration officer has power to ask 
for anything else he thinks well, and that, 
as the Order stands, the alien must comply 
with his request. She must either produce 
a passport with photograph or some other 
document eatablishing her nationslity, or 
explain why she cannot do so. Whenever 
anything (such.as change of residence) 
occurs which makes her particulars inaccue 


` Tate, she must report it tothe local immi- 


gration officer. within 48 hours. She ma 
then be asked for a recent photograp 
and must. give any particulars which he 
requires- in’ order to keep his register 
accurate. She must send him word when 
and if-she is going to change her residence 
and the place to which she is going, and 
must call ‘on the local registration officer 
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within 48 hours of her arrival and intro- 
duce hereelf to him If she is away from 
home for 14 days, she must let the officer 
who functions at the place where she is 
located on the fifteenth day know, of her 
whereabouts and let. him know when she 
returns to ber registered home. 


The-alien gets from tke officer a regis- 
tration  cerlificate and must produce this - 


whenever she -does anything which makes 


inacevrate the record whith it contains, so ~ 
that he may, if necessary, note the change, 


on that document—as he does in bia regis- 
ter- 2: a ee, 
:“One must suppose that there are wander- 
ing aliens in England—such ‘as gipsies or 


itinerant ‘waiters and bervante, Provision. 
is made! for them. They ‘have to report to. 


: gome immigration officer and the: Order 
hopes ‘that’ they may have some respecte 
able English friend who will- answer 
for them. Ifthey have, certain provisions 
are made. But this is not a frequent case 
and we need not describe them, © -> 
Hes Enemy Allens 


“Now ‘as to the enemy alien, the law is 
more strict. If over 16 years of age, he 
ust give thé particulars already mentions 
éd-as.to be given by friendly ‘alienp, and 
give the same information so as to keep tke 
register accurate. But while free .move- 
ment from place to place ‘is allowed to 
friendly ‘aliens, the enemy alien is forbidden 
‘to move unless the registration ` officer 
Spproves ‘of the-ckange in writing, and 
unless he is informed of his new where- 
abouts. The ‘friendly alien ‘is allowed to 
move about for two weeks before he says 
anything to a registration officer, but the 
enemy ulien may only have ‘that liberty 
dor twenty-four hours. After that be must 
teport daily to the local police unless the 
registration officer says’ that he need nct 
do so. Moreover, he’ (the. enemy alien) 
may not travel more than:five miles from 
his’ registered residence without a “travel 
permit” from his registration officer. 
‘Wandering enemy aliens are treated:more 
etrictly than those -who-wander but are 
not’ enemies; for the provisions which 
‘allow non-enemies to find a respectable 
person to answer for them do. not apply 
in ‘their casé. s nee: 
3- These are: the main provisions -which 
affect employérs of gove:nesses and sery- 
ants: for whom we are to-day ‘stating 
the law.: They do not apply. to aliens 
who touch our coast on ships. and -lend-- 
unless ‘they land for discharge. .. Every 
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alien must always be ready to produce 
to the police or an officer of the Forces or 
an immigration officer ‘either his certifi- 
cate or a passport with photograph. If 
he fails, he may. lawfully be detained 
for inquiries. aoe 

~- ----PDutles of Hotél-keepers 

- We may within the compass of a single 
article ‘summarise the duties of hotel 
keepra, though they are not immediately 
relevant to the purpose of to-day.-In the 
word “hotel-keéper” we comprise everybody 
who provides. lodgings or sleeping accom- 
modation.for reward. Every such person 
must always keep a register of his alien- 
guests over 16, be. they enemies or not.. 
When `w guest arrives, -his name and, 
nationality and date of arrival must- be 


- stated, and the hotel-keeper. must enter 


the date of his. departure... The Secretary 
of State may call -on -hotel.keepers to in-' 
form the local registration officer about his, 
guests with any particulars which he (the 8. 
of 8.) prescribes, Every guest (alien or not) 
at a hotel must give his name and nationalis 
ty but if be is sn alien he must also give 
any particulars -which the 8. of 8. may. 
direct. Here the Order has been tightened 
up by giving the. 8.-of 8. power to ask 
for what..he likes from time totime. The 
hotel-keeper’s- duty ig to insist on thé 
giving and signing of the statement of 
particulars and-to keep the record - for 
two years, during. which the police canat 
any ,hour insist on. seeing it. Lastly, 
there is a new provision which tells the 
ordinary householder what he is to do if 
he-either knows or suspects that someone 
who is-staying in his house is an alien. 
He must, so far s8 he can, satisfy himself 
that the peison, if an alien, is obeying 
the law as. to reporting and- registration. 
If- he cannot so satisfy himself, it becomes 
his duty to report..the presence of the 
suspect to the.immigration officer. 

. This new rule, which invokes the active 
help -of the ordinary householder in detece 
tive .work may cause some misgivings. 
It is apparently enough—to impose this 


duty on the householder—that there should 


be facts which, would arouse suspicion in 
the mind of, the ordinary. reasonale man. 
If there is, and a particular householder 
either does not feel suspicious, or when 
he feels something like it, turns his. mind 


40 other subjects, then .we think he might 


be convicted of breach of the. Order.  - , 
_, Much litigation took place during and 
after the late war as to who is an aliêh 


Ce 
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and who. is not, At. one time it was 
thought that an alien ehemy could not, 
according to our law, throw off his nationali- 
ty in war-time; but after the war was 
over Judicial heads cooled, and decisions 
were 
be tdone. These matters, however, must 


given to the effect that this. might. 
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be left for -discussion at some future time. 
It Was enough to-day to state the law on a 
matter which we know is troubling the 
minds of many of our readers—and of 
their less, fortunate friends— The Law 
Journal. 





RECITALS IN DEEDS 


Drafting in emergency practice, perhaps 
more than in any other sphere, requires 
the closest contact with the viewpoint of the 
parties tothe document, who often enough 
may personally need to resort to its contents 
toascertain their own position in the ordinary 
course of business. Wherever unnecessary 
in such documents, it seems better to avoid 
not so much technical terms, as téchnical 
turns of phrase. 3 

For scme reason or other, the average 
layman appears to be obfuscated by recitals, 
and the preliminary “Whereas” srouses in 
him the attitude of mind which stigmatises 
all that follows as so much “legalese,” if 
such an analogue to “journalese” may be 
said to exist. The old form of, recital 
by way of preamble to a statute has become 
rooted in institutional life in the United 
States of America, working its way down- 
wards to the vocabnlury of the typical 
American -citizen, while in this country it 
vhas become limited to Parliamentary enact- 
ment, and even there with decreasing 
frequency. Thus to warn off the layman 
there is nothing more effective than a 
preliminary “Whereas,” be that the prelude 
to narrative or to introductory recitals. 
But for wartime documents, or any other 
documents, for that matter, of everyday 
use cr recourse the 
be warned off, and thus a substitute for 
the recital becomes a paramount necessity. 

Oonveyancers have evolved a formula 
which effectively takes the place of recitals 
and in fact adds to the clarity and con- 
secutiveness of a document The formula 
was reached by an earlier effort to con- 
dense recitals by way of stating the effect 
of certain recited documents and circum- 
stances, rather than by narrating them 
in terms of historical or logical order. 
Sir Howserd Elphinstone, in his Introduc- 

-tion to Conveyancing in the first edition, 
dated as far back as 187], referred to this 
method, observing (p. 85) that when “well 
done it gives rise to very concise and 
intelligible drafts.” In the latest edition 
the author states that it is now adopted 
by most of the leading conveyancers where 
the state of the title admits of it (7th ed... 
Pp. 76). Prideaue in the current 23rd 


pana 
3 


layman should not. 


edition p 72) refers tothe scheduling of 
documents and facte, the recitals referring to 
the contents of each schedule or each part of 
a schedule, stating shortly the result. The 
Encyclopoedia of Forms and Precedents 
(2nd edition), and the vclume “Sale of Land” 
in the new 3rd edition, to which a cordial 
welcome may: be extended, as well as the 
Oumulative Supplements, show many illus- 
trations of the method. As an instance 
see Oumulative Supplement No. 12, 
pp. 1176-7; “Whereas under the instru- 
ments specified in the first schedule hereto 
the entirety of the hereditaments specified 
in the seccnd schedule hereto is now vested 
in, ete.” 

This system does not dispense with, 
although it curtails the length of, recitals, 
apd it retains that preamble nature which 
appears so forbiding to laymen. A method, 

owever, has been devised whereby the 
narrative effect of recitals is secured withe 
out anything at all in the form of a 
preamble. A definition clause gives the 
meanings of comp°ndious terms used in 
the draft, one schedule sets out a material 
clause in some governing document such 
as a will or settlement, while a second 
schedule sets out certain facts and events 
which require to be placed on record, and 
can be so headed. 

Recitals in form are completely obviated, 
while the function of narrative recitals is 
performed by the second schedule without 
any preliminary heralding. Tke method ig 
to be highly commended for such docue 
ments as may be frequently resorted to 
by laymen. The language of such a 
schedule can be colloquial rather than 
technical, so that he who runs may read. 
The sooner concessions to the phraseology 
of ordinary conversation in documents of 
an informal businesslike character, are 
granted the quicker will such documents 
be ‘readily acceptable to the layman, howe 
ever much the terminology may go against 
the grain of the “pure conveyancer.” The 
avoidance of recitals and their substitu- 
tion by narrative and explanatory schedules 
are, however, the main points to be borra 
in mind,—The Law Journal. 4 
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KL Extracts from Contemporarles. ` wi ay 
AN aa and Selby railway, caused by the accidental ` 


; No bad relaxation for the lawyer, when fallof a huge iron- casting from one of the’ 
` wearied by the daily round and common- trucks five of the passengers being killed. 
task of his professional calling, is to turn” The coroner's jury returned a verdict of, 
over some old legal treatise or statute book, accidental death, but laid a deodand of’ 
which will be found to have meny a quaint £500 on the engine and carriage, An 


story. te tell of customs and laws which long 
held sway but which have since been 
swept into the limbo of the past. Among 


these old laws or customs were these relat- 


ing to. what were called “deodands." which. 
subsisting as 


showed a wonderful vitality, 
they did in full force till the middle of 
last century, when Parliament, persuaded-of 
their inutility or folly, intervened and 
abolished them altogether, this legislation 
being ` -inspired by Lord Oampbell who 
described deodands. ss “the disgraceful 
remnant of superstition and barbarism.” 
What was a deodand ? 

The word ‘‘deodand” denoted something 
offered to God, and this because in early 
times the church or the poor had the 
ultimate benefit. In England, however, a 
thing became a deodand when the coroners, 
jury had duly found it to be the cause of 
death, which, however, must have happened 
within a year and a day of the casualty. To 
give some illustrations of decdands, and 
how they came to be so,- we may turn to 
Some of the old books, where we read that 
if.a man in ‘watering his horse is drowned, 
the horse isa deodand; 80 also if a man 
fall into the water and is carried under a 
mill wheel whereby he is killed, the wheel 
is forfeited, but not the mill, But it seems 
that‘ifa person under the age of fourteen 
fell from a cart, or horse, neither tha horse 
mer the cart was a deodand because the 
youth was not of discretion to look to 
himself ; if, however, a horse, bull, cr the 
like killed him, or if a cart ran over him, 
the animal cr the cart was a deodand and 
„was forfeit to the king, -who usually 
‘granted it to his almoner.to distribute in 
charitable uses, In every indictment for 
‘murder or manslaughter the indictment had 
-to allege what the instrument was that wae 
-aged by the prisoner, and its value. 
Rallways and deodands. 

. In the early days of railway traction, 
Accidents were robt ‘uncommon, and the 
companies sson felt this old law as to 
deodands anything but. interesting, as it is 
to us nowadays, for if the accidends 
resulted in the death of passengers, the 
engine, or whatever it was that occasioned 
the casualty, was forfeit as a -deodand. 

As late certainly as 1840 we read of 

accident near} Howden, station of: the. Hull 


an. 


incident such as this drew pointed attention 
to this old law and led to its abolition by 
the Act 9.& 10 Vict. c. 62 which provided’ 
that, ‘from and after September 1, 1846, 
there, shall be no forfeiture of any chattel 
for or in respect of same having moved to 
or caused the death of man; and no 
coroner's jury sworn to inquire upon the 
sight of any dead body, how the deceased 
came by his death, shall find any forfeiture 
of any chattel which may have moved) to 
or caused the death of the deceaséd or any., 
decdand whatsoever and it shall not be 
necessary in any indictment or inquisition 
for homicide tə allege the value of the 
instrument which caused the death of the 
deceased. or to allege that the same was of 
no value.” In connection with this measure 
it is interesting toadd that as the deodand 
went, at least nominally, to the Sovereign, 
the. then Lord Chancellor stated in, the 
course of the discussion that it was necessary 
to have the Queen's assent tothe introduction 
of the Bill, and this in fact he had obtained: 
A Gleam of humour. 
On a subject so funereal as deodands, it 
might be thought that there was no room 
for anything in. the nature of humour to 
enter; but theold circuit days ‘contrived to 
lend a little jocularity to it by ‘reference 
to the necessity in connection with decdands 
for finding the specific value of the thing 
which caused the deeth. Thus Lord Eldon 
ubed to recall an incident that happened 
at York while he attended the circuit there 
asa junior. As he told the story it was 
as follows: while Sir Thomas Davenport, a 
very dall orator, was making a long 
speech, a chimney-sweeper's boy, who had 
climbed -up tou dangerous, place in front 
of a high gallery, having been put to 
sleep by him, fell down, and was killed, 
Whereupon H!don—still of. course plain 
John Séott—being then Attorney-General of 
‘the circuit, indicted Sir Thomas in ‘the 
grand court forthe murder of the boy, and 
the indictment (according to the rule of law . 
which required that.the weapon should he 
déscribed, and that there should be an 
averment of iis value, or that it was of no 
value) alleged that the murder was ‘committ- 
ed with “a certain blunt instrument of no 


-Yalue; ‘called a long speech."—The Law 
Time : 
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IMPERIAL ACTS 


ACT No. XXXV of 1939 
THE DEFENCE OF INDIA ACT, 1939. 

Received the assent of the Governor-General on the 
29th September, 1939, and is published in the Gazette 
of India, Part, IV, dated, 30th September, 1939 

An Act to provide for special measures 
to ensure the public safety and interest and 
the defence of Brittsh India and for the 
trial of certain offences. > 


Whereas an emergency has arisen which 
renders it necessary tc provide for special 
meéasures to ensure the public safety and 
interest and the defence of British India 
and for the trial of certain offences ; 

And whereas the Governor-General in his 
discretioh has declared by Proclamation 
under sub-section (1) of section 102'0f the 
Government of India Act, 1935, that a grave 
emergency exists whereby the. security of 
India is threatened by war ; 


It is hereby enacted as follows :— 


OHAPTER I, 
PRELIMINARY, 


“1. Short title, extent, commencement and 
duration. 
: (1) Tais Act may be called the Defense of 
India Act, 1939. 
-(2) It extends to the whole of British 
India, and it applies also— 
(a) to British subjects and servants of 
the Crown in any part of India; 
_ 0) to British subjects who are domiciled 
in any part of India wherever they 


c 


cipline of any naval, military or air 
force raised in -British India, to 
members of, and persons attached 
to, employed with, or following, 
that force, wherever they may be; 


ships and 


' (d) to, and to persons on 
British India 


- aircraft registered in 
wherever they may be, 


(8) This section shall come into force at - 
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may be . 
‘ (e) in respect ‘of the regulation and dis- 


once, and the remaining provisions of this 

Act shall come into force in such areas and 

on such date or dates as the Central 

Government may, by notification in the 

official Gazette, appoint. 

(4) It shall be in force during the cone 
tinuance of the present war and for a period 
of six months thereafter, 

OHAPTER II. 
EMsRGBNOY PowEkR3, 

2. Powers to make rules. 

(1) 'The Oentral Government may, by 
notification in the official Gazette, make such 
Tules as appear to it to be necessary or 
expedient for securing the defence of British 
India,’ the public safety, the maintenance 
of public. order or the efficient prosecution 
of war, or for maintaining supplies and 
services essential to the life of the come 
munity. 

(2) Without prejudice to the generality 
of the powers conferred by sub-section (1), 
the rules may provide for, or may empower 
any authority to make orders provi for 
all or any of the following matters, name 

(i) enauring the safety and zallas of 
His Majesty's ‘forces, ships and 
aircaft, and preventing the prosecuc 
tion of any purpose likely to pree 
judice the operations of 
Majesty’ s forces or the forces of His 
Majesty's allies; 

_ (ii) prohibiting anything likely to pre- 
judice the training, discipline or 
health of His Majesty’s forces; 

(tit) preventing any attempt to tamper 
with the loyalty of persons in, or to 
dissuade (otherwise than with 

‘advice given in good faith to the 
person dissuaded for his benefit or 
that of any member of his family or 
any of his dependents) persone 
from entering, the service of His 
Majesty ; 

(iv) preventing anything likely to assist 

| the enemy or to prejudice the suc- 
including— 





` cessful conduct of war, 


oil. 
(vi) requiring the publication of news’ 
un 
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(a) communications With the enemy or 
agents cf the enemy, ; 
(b) acquisition, possession without 
lawful authority or excuse and 


publication of information likely ; 


to assist the enemy,’ 
“ (e) contribution to, participation in, 
or assistance in, the floating of 


loans raised by oron behalf of . 


the enemy, and 
(d) advance of money to, or contracts 
or commercial dealings with the 
enemy, enemy subjects or persons 
residing, carrying on business, or 
being, in enemy territory ; 

(v) preventing the spreading without 
lawful authority or excuse of false 
reporta or the prosecution of any 
purpose likely to cause disaffection 
or alarm, or to prejudice His 
Majesty's relations with foreign 
powers, or to promote feelings of 
enmity and hatred between different 
classes of His Majesty's subjects; 

Explanation.—-To point out, without 
malicious intention and with an 

-* honest view to their removal, 
matters which are producing, or 
have a tendency to produce, feelings 
of’ enmity or tred between 
different’ classes of His Majesty's 
subjects does not amount to promote 
ing such feelings within the mean- 
ing of this clause. 


information ; 

(vit) regulating the conduct of persons 
in respect of areas, the control of 
which is considered necessary or 
‘expedient, and the removal of 
persons from such areas ; . 


| (viii) requiring any person’ or class of 


1 


g 3 


oOo fey 


persons to comply with a scheme of 


defence; 
(iz) ensuring’ the safety of ports, dock- 
` yards, lighthouses, _lightships, 


t gerodromes, railways, telegraphs, 

, post offices, signalling apparatus 
"and all other means of communica» 

tion, sources of water-supply, works 

for .the supply of water, gas or 

electricity and any other place or 

thing, the protection of which 

ja necessary for the defence of 
` British India; 

(a) the apprehension and detention in 
- eustedy of any person reasonably 
suspected of being of hostile origin 

' or of having acted, acting or being 
about to act, ina manner prejudicial 
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to the public safety or interest or to 
the defence of British India, the 
prohibition of such person from 
entering or residing or remaining in 
any area, and the compelling of 
such person to reside and remain in 
any area, orto do, or abstain from 
doing. anything ; 

(zi) the control of persons entering, de- 
parting from, or travelling in, 
British India, and of foreigners 
residing or being in British India; 

(xii) prohibiting or regulating traffic, 
and the use of vessels, buoys, lights 
and signals, in ports and territoria), 
tidal and inland waters ; ` 

(atti) restricting. the charter of foreign 


vessels ; 
(ziv) regulating the structure and equip- 
ment of vessels used orlikely to 
be used by the Central Government, 
for the purpose of ensuring the 
safety thereof and of persons 
therein ; | i 
(xv) regulating work in dockyards and 
shipyards in respect of the construc-' 
tion and repairs of vessels; A 
(żvi) prohibiting or regulating the sáil- 
ings of vessels from ports, traffic 
at aerodromes and the movement of 
aircraft, and traffic on railways, 
tramways and roads, and reserving, - 
and requiring to be adapted,. for 
the use of the Central Government, 
all or any accommodation in 
vessels, aircraft, railways, tram- 
ways or road vehicles for the car- 
riage of persons, animals or goods, 
(xvii). impressment of vessels, aircraft, 
vehicles and animals for transport ;- 


: (awiji) prohibtting or regalating the use 


of postal, telegraph or telephonic- 
services, including the taking 
possession of such services and the 
delaying, seizing, intercepting. or 
interrupting of postal article’: or 
telegraphic or telephonic messages; 

(xix) regulating. the delivery otherwise 
than 


by postal or telegraphio 
service of postal articles and 
telegrams :- 


(ax) the control of any trade or industry 
for the purpose of regulating or 
increasing the supply of, and the 
obtaining of information with regard 
to, articles or things of any dés- 
cription whatsoever which can be 
used in connection with the conduct 
of war or for maintaining ‘suppliés 
and services essential to the life of 


< 
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' the community ; 
(xxi) ensuring the ownership and control 
of mines by British subjects ; 


(xxii) controlling the use or disposal of, . 


or dealings in, . coin, bullion, 
_, Securities or foreign exchange ; 
(xxiii) the control of any road or path= 
. way, waterway, ferry or bridge, 
river, canal or other source of water- 
_ Supply ; 
(xxiv) the requisitioning of any property, 
movable or immovable, including 
the taking possession thereof and 


the issue of any orders in respect 
reof; ` ' 


. (xxv) Prohibiting or regulating the 


possession, use or disposal of— 
(a) explosives, inflammable substances, 
arms and ammunitions of war, 
(b) vessels, 
(c) wireless telegraphic apparatus, 
(4) aircraft, and : 
(e) photographic and signalling ap- 
paratus and any means of record- 
. ing information ; 
(xxvi) applying the provisions of the Sea 


Customs Act, 1878, and in parti- - 


cular section .19 thereof, to the 
Prohibition or restriction of the 
import or export of goods to a parti- 
cular person or a particular class 
of persons ; 
(xxvii) prohibiting or regulating the 
ringing into, or taking out of, 
British India and the Possession, use 
or transmission of ciphers and other 
secret means of communicating 
information ; 
(xæviii) prohibiting or regulating the 
Publication of inventions and 
| designs ; 
(xriz) preventing the disclosure of 
official seorets ; 
(xex) prohibiting or regulating meetings, 
assemblies, fairs and processions ; 
(zzzi) preventing or controlling any use, 
calculated to prejudice the public 
safety, the maintenance of public 
order, the defence of British India 
or the prosecution of war, of uni- 
forms, flags and insignia and of 
| anything similar thereto ; 
(zzzii) ensuring the accuracy of any 
Teport or declaration legally re- 
: Quired of any person ; : 
(xxatit) preventing the unauthorised 
change of names ; 
(xzriv) preventing anything likely to 
cause misapprehension in respect 
... _ Of the identity of-any. offioial person, 
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official document or official property 
or ‘in respect of the identity of any 
person, document or property pur- 
porting to be, or resembling, an 
official person, official document or 
official property ; 

(xxzv) entry into, and search of, any 
place reasonably suspected of 
being used for any purpose pre» 
judicial to the public safety or 
interest, to the defence of British 
Tndia or to the efficient prosecution 
of war, and for the seizure and 
disposal of anything found there 
and reasonably suspected of being 
used for such purpose. 

(8) The rules made under sub-section (1) 


may further— 


‘(t) provide for the arrest and trial of 
persons contravening any of the 
rules ; 

(ii) provide that any contravention of, 
or any attempt to contravene, and 
any abetment of, or attempt to 
abet, the contravention of any of 
the provisions of the rules, or any 
order issued under any such pro- 
vision, shall be punishable with 
imprisonment for aterm which may 
extend to seven years or with fine 

- or with both; | 

(iii) provide for the seizure, detention 
and forfeiture of any property in 
respect of which such contravention, 
attempt or abetment as is referred 
to in the preceding clause has been 
committed ; | ; 

(iv) confer power and impose duties— 

(a) upon the Central Government or 
officers and authorities of the 
Central Government as respects 
any matter, nothwithstanding that 
that matter is one in respect of 
which the Provincial Legislature 
also has power to make laws, and 

(b) upon any Provincial Government 
or officers and authorities of any 
Provincial Government as res- 
pects any matter notwithstanding 
that that matter is one in respect 
of which the Provincial Legis- 
lature has no power to make laws; 

(v) prescribe the duties and powers of 

‚public servants and other persons 

as regards preventing the contrae 

vention of, or securing the observ- 

ance of, the rules ; l 

provide for preventing obstruction 

and deception of, and disobedience 
to, any person acting, and. inter 


(vi) 


12 


. ference with any notice issued, in 
~  parsuance of the rules ; 

fers prohibit attempts by any person to 
screen from punishment any one, 
other than the husband or wife of 
such person, contravening any of 

: the rules ; 
(eiii) empower or direct any authority 
: to take such action as may be 
specified in the rules or as may 
seem necessary to such authority 
for the purpose of ensuring the 
-public safety or interest or the 
defence of British India ; 

(ix) provide for charging fees. in respect 
of the grant or issue of any licence, 
permit, certificate or other docus 
ment for the purposes of the rules, 

(4) The Central ‘Government may 
by order direct that any power or 
duty which by rule under sub-section 
(1) is conferred or imposed upon’ the 
Central Government shall, in such circum 
stances and under such conditions, if any, 
‘as may be specified in the direction be 
exercised or discharged— 

(a) by any officer or authority sub- 
ordinate to the Central Govern- 


ment, or 

(b) whether or not the power or duty 
relates to a matter with respect 
to which a Provincial Legislatare 
has power to make laws, by any 
Provincial Government or by any 
officer or authority subordinate to 

such Government, or 

(c) by any other authority. 
(5) A Provincial Government may by 
order direct that any power or duty which 


“by rule made under sub-section -(7) ie con- 


ferred or imposed on the Provincial Govern- 


-ment, or which, being by such rule confers 


red or imposed on the Central Government, 
has been directed under sub-section (4) to 
be exercised or discharged by the Provincial 
Gcvernment, shall, in such circumstances 
and under such conditions, if any, as may 


“be specified in the direction, be exercised 


or discharged by any officer or authority, 
not being an officer or authority subordinate 
to the Central Government. 

3. Efect of rules, etc., inconsistent with 
other enactments. 


Any rule made under section 2, and any . 


order made under any such rule, shall have 
effect notwithstanding anything inconsist- 
ent therewith contained in any enactment 
other than this Act or in any instrument 
having effect by virtue of aby enactment 
other. than this Act, h 
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4. Special powers to control civilian pera 
sonnel employed in connection with His 
Majesty's forces. 

The Central Government may, by notif- 
cation in the official Gazette, direct by gene- 
ral or special order that any persons who, 
not being members of His Majesty's forces, 
are attached to, or employed with, or fol- 
lowing, those forces, shall be subject to 
naval, military or air force law, ‘thereupon 
such persons shall be subject to discipline, 
and liable to punishment for offences, under 
the Indian Navy (Discipline) Act, 1934, the 
Indian Army Act, 1911, or the Indian Air 
Force Act, 1932, as the case may require, as ` 
if they were included in such class of pere 
sons subject to any of those Acts as may 
be specified in the notification. 

5. Enhanced penalites. 

(1) It any person, with intent to wage 
war against His Majesty or to assist any 
State at war with His Majesty, contravenes 
any provision of the rules made under 
section 2 or any order issued under any such 
tule, he shall be punishable with death, or 
transportation for life, or imprisonment "for 
a term which may extend to ten years, and 
shall also be liable.to fine. 

(2) If any person— 

(a) contravenes any such provision of, 
or any such rule or order made 
under, the Indian Aircraft Act, 
1934, as may be notified in this 
behalf by the Oentral Govern- 
ment, or 

(b) in any area notified in this behalf 
by & Provincial Government, cone 
travenes any such provision of, or 
any suchrule made under, the 
Indian Arms Act, 1278, the Indian 
Explosives Act, 1834, or the Ex- 
Plosive Substances Act, 1908, as 
may be notified in this behalf by 
the Provincial Government, 

he shall, notwithstanding anything’ contained 
in any of the aforesaid Acts or rules made 
thereunder, be punishable with imprison- 
ment for aterm which may extend to five 
years, or, if his intention isto assist any 
State at war with His Majesty or to wage 
war against His Majesty, with death, trange 
portation for life, or imprisonment for a 
term which may extend to ten years, and 
shall, in either case, also be liable to fine, 

(8) For the purposes of this section, any 
person who attempts to contravene, or 
abets or attempts to abet, or does any act 
preparatory to, a contravention of, a pro- 
vision of any law, rule or order, shall be 
deemed-to have contravened that provision 
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6. Temporary amendments of Acts. 
During the continuance of this Act,— 
(1) section 1 of the Geneva Convention 
Act, 1911, shall have effect in British India 
as if, in sub-section (1) thereof, for the 
words “shall be liable on summary con- 
viction to 8 fine not exceeding ten pounds”, 
the words “shall be punishable with impri- 
sonment for a term which may extend to six 
months and shall also be liable toa fine” 
had been substituted ; 
(2, section 5 of the Indian Official 
Seorets Act, 1923,-shall have effect 28 if— 
-(a@) in sub-section (Z) thereof, after the 
words ‘in his possession or con- 
trol” the words “any information 
likely to assist the enemy, as de- 
fined in the rules made under the 
Defence of India Act, 1939, or” 
had been ingerted, and after the 
words “in such a place” the words 
“or which relates to, or is used in, 
a protected area, as defined in the 
Tules made under the Defence of 
India Act, 1939, or relates to any- 
thing in such an area,” had been 
Jnserted ; and 

(b) for sub-section (4) thereof, the fol- 
lowing sub-section had been sub- 
stituted, namely :— 

“(4) A person guilty of an offence 
under this section shall be punish- 
able with imprisonment for a 
term which may extend to five 
years, or, if such offence is com- 
mitted with intent to assist any 
State at war with His Majesty, 
or to wage war against His 
Majesty, with death, or trans- 
portation for life, or imprison- 
ment for aterm which may extend 
to ten years, and shall in either 
case also be liable to fine.” ; . 

(8) the Indian Press (Emergency Powers} 
Act, 1931, shall bave effect as if in sut- 
section (D of section 4 thereof, after clause 
(b), the following word and clause had been 
inserted, namely :— 

446 r 

(bb) directly or indirectly convey. any 
‘confidential information’, any 
‘information likely to assist the 
enemy’ or any ‘prejudicial report’, 
as defined in the rules made 
under the Defence of India Act, 
1939, or are ealculated to insti- 

ate the ccntravention of any of 
thoes rules,” ; 

(4) the Indian Aircraft Act, 1934, shall 


have effect as if— | . 
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(a) at the end of clause (r) of subesec- 
tion (2) of section 5 the following words had 
been inserted, namely :-— 

“including the taking of steps necessary 
to secure compliance with, or to 
prevent contravention of, the rules 
regulating such matters, or, where 
any such rule has been contraven- 
ed, to rectify, or to enable proceed» 
ings to be taken in respect of, such 
contravention”; 

‘(b) in clause (b) of sub-section (Z) of sec- 
tion 8, for the words, brackets, letters and 
figures “clause (h) or clause (i) of sube 
section (2) of section 5", - the words, 
brackets, letters and figures “clauses (d), 
(e), (A), (i)s(k) or (1) sub-section (2) of 
section 5, or the commission of an offence 
punishable under section 11," had been 
substituted ; i 

(e) in section 11, after the words “in the 
air” the words “or in such a manner as to 
interfere with any of His Majesty's forces, 
ships or aircraft" had been inserted ; 

(d) in section 13, for the words, brackets, 
figures and letters “clause (i) or clause (1) 
of sub-section (2) of section 5" the words, 
brackets, figures and letters “clauses (e), (d), 
(e), (h), (t), (7). (k) or (1) of sub-section (2) 
of section 5, or punishable under section 11” 
had been substituted ; and 
- (e) section 14 had been omitted ; and 

(5) the Indian Navy (Discipline) Act, 1934, 
shall have effect as if for section 90 of the 
Naval Discipline Act as set forth in the First 
Schedule to the firat-enamed Act, the follow- 
ing section had been substituted, namely :-— 

“90. (1) If any person who would not 
otherwise be subject to this Act enters into 
an engagement with the Oentral Govern 
ment to serve His Majesty— 

(a) in a particular ship, or 

(b) in such particular ship orin such 
ships asthe Officer Commanding 
the Indian Navy, or any officer 
empowered in this behalf by the 
Officer Oommanding the Indian 
Navy, may from time to time, 
determine, 

and agrees to become subject to this Act 
upon entering into the engagement, that 
person shall,’ so long as the engagement 
remains in force, and notwithstanding that 
for the time being he may not be serving 
in any ship, be subject to this Act, and the 
provisions of this Act shall apply in relation 
to that person, asif, while subject to this 
Act, he belonged to His Majesty’s navy and 
were borne on the books of one of His 
Majesty's ships in commission, 
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-" (8) The Central Government may by order 
direct that, subject to such exceptions as 
may, in particular cases, be made by or on 
behalf of the Officer Commanding ’ the 
Indian Navy, persons of any such class as 
may be specified in the order shall, while 


subject: to this Act by virtue of this section, 


be deemed to be officers or petty officers, 
as the case may be, for the purposes ofthis 
Act or of such provisions of this Act as may 
be so specified; and avy such order may he 
varied or revoked by a subsequent order.” 

7. Saving and temporary amendment of 

Act VIII of 1928. ' 
. (1) Notwithstanding anything contained 
in the Indian Tea Oontrol Act, 1938, the 
Central Government may appoint any 
person to be an additional member of, and 
to act as Ohairman of, the Indian Tea 
Licensing Committee during the continu- 
ance of this Act, and on such appointment 
being made and until tbis Act ceases to be 
in force, the Ohairman of the said Oom- 
mittee: elected under section 5 of that Act 
shall cease to exercise the functions of 
Ohairman. 

(2) If in pursuance of any scheme for the 
control of import of Indian tea into the 
United Kingdom, the Central Government 
‘considers it necassary or expedient so to do, 
it may by order direct the Indian Tea 
Licensing Committee to apportion the re- 
quirement of the United Kingdom among 
the tea estates in accordance with such 
principles as may be laid down in the order, 
and the said Committee shall comply with 
such order. 

(8) If at any time during the continuance 
of this Act, the agreement referred to in 
the preamble to the Indian Tea Oontrol 
Act, 1938, is determined or otherwise ceases 
to be valid as between the parties thereto, 
the provisions of that Act shall, notwith- 
standing the said determination or in- 
validity of the agreement, continue in force: 

Provided that nothing in this sub-section 
shall be construed as continuing the Iudian 
Tea Control Act, 1938, in force after the 
3lst day of March, 1943. 

OHAPTER III. 
SPEOIAL TRIBUNALS. 

8. Constitution of Special Tribunals. 

(1) The Provincial Government may for 
the whole or any part of the Province con- 
„stitute Special Tribunals which shall consist 
-of three members appointed by the Pro- 
.Vincial Government. — 

(2) No person shall be appointed as a 
member of a: Special Tribunal unless: he— 
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(a) is qualified under sub-section (8) of 

section 220 of the Government of 

India Act, 1935, for appointment as 

a Judge of a High Court; or g 

~ (byhas for a total period of ngt lesa 

2 than three years exercised, whether 

continuously or not, the powers 

under the Code of Oriminal Pro» 

cedure, 1893 (hereafter in. this 

Ohapter referred to as the Code) of 

any one or more of the following, 
namely :— 2 

(i) Sessions Judge, Additional Sessions 

Judge, Chief [Presidency Magis- 

trate, Additional Ohief Presidency 
Magistrate. i i 

(ii) District Magistrate, Additional 

District Magistrate. 


(8) At least one member of a Special 
ITibunal shall be qualified for appointment 
thereto under clause (a) of sub-gection (2) 
and where only one member is so qualified 
under that clause, at least one other 
member shall be qualified for appointment 
under clause (b) of that sub-section by 
virtue of having exercised powers exclusive 
of those specified in sub-clause (41) of the 
said clause (b). Sa 


9, Jurisdiction of Special Tribunals. 
The Provincial Government may, by 
general or special order, direct that a 

Special Tribunal shall try any offence— 
(a) under any rule made under section 2, 
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Ib) punishable with death, transportation 
or imprisonment for a term which 
may extend to seven years,— | 

triable by any Court having jurisdiction 
within the local limits of the jurisdiction 
of the Special Tribunal, and may in any 
such order direct the transfer to the Special 
Tribunal or any particular case from any 
other Special Tribunal or any other Orimi- 
nal Court not being a High Court. 

10. Procedure of Special Tribunals. | 

(1) A Special Tribunal may take cogni- 
zance of offences without the accused being 
committed to it for trial. 

(2) Gave in cases of triale of offences 
punishable with death or transportation for 
life, itshall not be necessary in any trial 
for a Special Tribunal to take down the 
evidence at length in writing, but the 
Special Tribunal shall cause a memorandum 
of the substance of what each witness 
deposes to be taken down in the English 
language, and such memorandum shall be 
signed by a member of the Special Trikunal 
and shall form part of the-record. =. _ 
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“(BA Spécial Tribunel shall not be bound 
to adjourn any trial for any purpose unless 
such adjournment is, in its opinion, necese 
sary in the interests of justice. 

~ (4) A Special Tribunal shall not, merely 
by reason of a change in its members, be 
bound to re-call and re-hear any witness who 
has given evidence, and it may act on the 
evidence already recorded by or produced 
before it, ; 

“ (6) After an accused person has once 
appeared before it, a Special Tribunal may 
try him in bis absence if, in its opinion, his 
absence has been brought about by the 
accused himself for the purpose of impeding 
the course of justice, or if the behaviour of 
the accused in Court has been such as, in 
the opinion of tha Special Tribunal, to 
impede the course of justice, 

(6) In the event of any difference of 
- opinion among the members of a Special 
Tribunal, the opinion of the majority shall 
prevail. 

(7) The Provincial Government may, by 
notification in the official Gazette, make 
rules providing for— 

(4) the times and places at which Special 
Tribunals may sit ; and 

(it) the procedure to be adopted in the 
event of any member of a Special 
Tribunal being prevented from 
attending throughout the trial of 
any accused person. 

(8) A Special. Tribunal shall, in all 
matters in réspect to which no procedure 
has been prescribed by this Act or by rules 
made thereunder, follow the procedure pre- 
scribed by the Code for the trial of warrant 
cases by Magistrates. 
` 11. Haclusion of publie from proceedings 
of Special Tribunals. 

. In addition, and without prejudice, to any 

powers which a Special Tribunal may 
pcssess by virtue of any law for the time 
being in force to order the exclusion of the 
public from any proceedings, if at any stage 
in the course of a trial of any person before 
a Special Tribunal application is made by 
the prosecution, on the ground that the 
publication of any evidence to be given 
or of any statement to be made in. the 
course of the trial would be prejudicial to 
the safety of the State, that all or any 
portion of the public shall be excluded 
during any part of the hearing, the Special 
Tribunal may make an order to that effect, 
but the passing of sentence ehall in any 
case take placein public. 

12. Powers of Special Tribunals. 

A Special Tribunal shall bave all the 
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powers conferred by the Oode on a Gourt of 
Session exercising original jurisdiction, 

13. Sentences of Special Tribunals. 

(1) A Special Tribunal may pass any 
sentence authorised by law. 

(2) A person sentenced by a Speoial 
Tribunal— 


(a) to death or transportation for life, or 


(b) to imprisonment for a term extending 

to ten years under section 5 of 

this Act or under sub-section (4) 

of section 5 of the Indian Official 

Secrets Act, 1923, as amended by 

section 6 of this Act— 

shall have a right of appeal to the High 

Court within whose jurisdiction the sentence 

has been passed, but save as aforesaid and 

notwithstanding the provisions of the Code 

or of any other law for the time being in 

force, or of anything having the force of 

law by whatsoever authority made or done 

there sball be no appeal from any order or 

sentence of a Special Tribunal, and no 

Court shall have authority to revisa such 

order or sentence, or to transfer any case 

from a Special Tribunal, or to make any 

order under section 491 of the Oode, or have 

any jurisdiction of any kind in respect of 
any proceedings of a Special Tribunal, 

The powers cnferred upon the Pro- 
vincial Government and the Governor- 
cence! by aaah XXIX of the Code shall 
apply in respect of a person sent 
a Special Tribunal. REDY 


OHAPTER IV. 
- SUPPLEMENTAL. 
14. Jurisdiction of ordinary Courts, 
` Bave as otherwise expressly provided by 
or under this Act, the ordinary criminal 
and civil Courts shall continue to exercise 
jurisdiction, 

15. Ordinary avocations of li 
interfered neat as little as bn 7E Kote 

Any authority or person acting i 
suance of this Act shall interfere with thy 
ordinary avocations of life and the enjoy- 
ment of property as little ag may be cone 
oot hes te, kI of ensuring the 
public safety andinterest and t 
of British India, natant: 

16. Savings as to orders, 

(I) No order made in exercise of an 
power conferred by or under this Act Shall 
be called in question in any Court. 

(2) Where an order purports to have 
been made and signed by any authority in 
exercise of any power conferred by 


under this Act, a Court shall, within the 
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meaning of the Indian Evidence Act, 1872, 
presume that such order was so made by 
that authority. | 7 : 

17. Protection of action taken under the 
Act, 4 < ; 

(1)No suit, prosecution or other legal 

proceeding shall lie sgainst any person for 
anything which is in good faith done or 
intended to be done in pursuance of this Act 
or any rules made thereunder. : 
- (2) Save as otherwise expressly provided 
under this Act, no suit or other legal pro~ 
ceeding shall lie against the Orown for any 
damage caused or likely to be caused by 
anything in good faith done or intended to 
be done in pursuance of this Act or any 
rules made thereunder. : 

‘18. Protection from prosecution, etc., 
of members of military and police forces 
of Indian States while serving His Majesty. 

-` Every provision of law for the time being 
in force which gives protection, whether 
specifically or otherwise, to members of His 
Majesty's military forces or of the police 
forces in British India from any prosecution 
or other legal proceedings or from any 
other liability shall apply also to members 
of ‘the military or police forces respectively 
of any Indian State, while attached to, 
operating with, or assisting any of His 
Majesty's military forces or any police force 
in British India. 
` 19, ‘Compensation to be paid in accords 
anée with certain principles for compulsory 
acquisition of immovable property, eto. 

(1) Where by or under any rule made 
under this Act any action is taken of the 
nature described in sub-section (2) of 
section 299 of the Government of India 
Act, 1935, there shall be paid compensa- 
tion, the amount of which shall be deter 
mined in the manner, and in accordance 
with the principles, hereinafter set out, 
that is to say :— : 
` (a) Where the amount of compensation 
ee can be fixed by agreement, it shall 

i be paid in accordance with such 
agreement, moo 

(b) Where no such agreement can be 

reached, the Oentral Government, 
shall appoint as arbitrator a person 
“qualified under sub-section (8) 
of section 220 of the, above-men- 
. tioned Act for appointment ag a 

_” Judge of a High Ooart. 

“ (e) The Central Government may, in any 

particular case, nominate a person 
having eas knowledge as to the 
nature of the property acquired, to, 
assist the arbitrator, and where 


t 
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such nomination is made, the 
person to be compensated may also 
nominate an assessor for the said 
purpose. 
(d) At the commencement of the proceed- 
| ings before the arbitrator, the 
Central Government and the person 
to be compensated shall state what 
in their respective opinions is a fair 
amount of compensation, 
(e) The arbitrator ia making his award 
. shall have regard to— ` 
- (i) the provisicns of sub-section (1) of 
‘ section 23.ofthe Land Acquisition 
Act, 1894, so far as the same 
can be made applicable ; and 
(it) whether the acquisition is of a 
permanent or temporary charac- 


ter. 

(f) An appeal shall lie to the High Oourt 
against an award of an arbitrator, 
except in cases where the amount 
-theredf does not exceed an amount 
prescribed ,in this behalf by rule 
made by the Central Government. 

(g) Save as provided_in this section and 
in any rules made thereunder, 
nothing in any law for the time 
being in force sball apply to arbite 
rations under this section. ` ’ 

(2) The Oentral Government may make 
rules for the purpose of carrying into effect 
the provisions of this section. 

($) In particular and without prejudice to 
the generality of the foregoing power, such 
rules may prescribe— os 

(a) the procedare to be followed in 
arbitrations under this section ; 

(b) the principles to be followed in ap- 
portioning the costs of proceedings 
before the arbitrator and on 
appeal ; 

(c) the maximum amount of an award 
against which no appeal shall lie, 

20, Definition. 
| In this Act, unless there is anything ree 
pugnant in the subject or context, the 
expression ‘Provincial Government” means, 
in relation to a Chief Commissioner's Proe 
vince, the Ohief Commissioner. 

21, Repeal and saving. 
>» The defence of India Ordinance, 1939, is. 
hereby repealed and any rules made, anys 
thing done and any action taken in exercise 
of any power conferred by or under the said. 
Ordinance shall be deemed to have been 
made, done or taken in exercise of powers 
conferred by or under this Act as if this 
Act had commenced on the, 3rd day of 
September, 1939, 
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TA .typé öf appeal which is by-no means 
infrequent in practice’ is that,-of appeal 
against. conviction where a pléa of guilty 


has béen: enteréd.. At. Surrey Quarter: 


Sessions, on. 82nd September, the appellant 
who had. pleaded guilty to ‘a pres òf 


obtaining-credit by. fraud, appealed against 


his conviction (R.v. Neill). : In his notice 
of appeal he stated that hé was not guilty, 
fhe matter complained of was a civil debt 
only, and. he did not understand until 
after sentence. He had admitted a numbe 
of similar. offences, , and the : police h 
found päwn tickets and 'a watch on him. 
On 6th May, the appellant,. giving thé 
name of Fitegerald, had visited O, and 
told her that he had ‘been. sent from the 
newspaper’ shop for lodgings. He untruly 
stated that he was working on.a builiing 
in the district. On 12th-May he told“*C: 
‘I'am sorry to disappoint you: the boss 
has gone to France to ‘bury his sister aid 
has not paid us.” On 19th May he left 
without: paying. : 
On being cautioned, he said: “I. have 
been to see the lady since and have pai 
her. : I owe’ one or two- people-money;- but 
you can't pay if you are’ out of work and 
sleeping out,’ aes Se ee pee 
On appeal; it was held that there may 
have been some doubt in the mind of 
the appellant as to what he was pleading 
„to, ‘and he was ‘therefore: permitted to 
proceed with his appeal against conviction. 
-The appeal was, however, dismissed. 
Normally criminal courts are, unwilliag 
to allow . appeals ‘against conviction to 
“proceed: where a plea of giilty has already 
been entered. There. are cases, neverthe- 
less, where appeals have been allowed to 
pro , and have actually been- successful 
although a plea of guilty has been entered. 
: Where a learned -commissioner at the 
‘Central Criminal Court persuaded a prisoner 
to plead guilty’ to a charge of abduction, 


-although the. prisoner ‘insisted . that: the 
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girl whon he was alleged to havé sbduèted 
said at. she ,wauld rather diown herself 
than g9 home, - thé prisoner's appsal ‘was 
allowed to procead, and is Guéceeded. The 
learned commissioner was apparently under 
tha erroneous impression that the offénce 
éonsisted in’ preventing the girl's parents 
from khowing her whereabouts, and it was 
to. this imaginary ‘offance that: the prisoner 
had, pleadéd guilty (R. v. Aléxander, 107 
L. T: 240°. ki i 4 i ‘an 

. A ‘similar case occurred in R, v.. Ingleson 
(1915) 1. K. B. 512. Thé appellant ‘had 
pleaded guilty to'an indictment charging 
Him with stealing ‘horséd and récéiving 
them knowing thém to have been stolen. 
When. asked whether hé “had anything to 
say why the court should not pass séntende 
pon him, he handed up 6. written state- 
iment, containing the words: “I am guilty 
of ‘taking the horses not knowing them to 
Have, been stolén.” Hè was sentenced to 
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four months’ imprisonmént with hard labour. 


-In. allowing the appeal, Lord Ooleridge, Jes 


said that the recorder could not a 
an 
added- "It is. most important that, a 
prisoner should -not be misled by the plea 
of guilty. He clearly , thought he was 
guilty- without. having any felonious intent 
to steal. The absence of felonious intent 
is inconsistent with-a plea of guilty, either 
to. the stealing or receiving. In - those 
circumstances . it is quite clear that the 
plea of guilty, was wrongly: entered and 
all the proceediigs consequent;or that plea 
are- bad,. A plea, of not guilty must be 
entered and the case-must go back for 
rehearing... 4 7 > e E i 
. The effect of such: a direction, as is 
shown ‘in R.: v. Baker; 7 Or, App. Rep. 
217, is that there has been no proper 
plea of guilty. -The formrof pa allowing 
the appeal; as recorded in that..case, was: 
#The Qourt: .. < doth allow, the.said-appe 
‘and ‘doth; order that "the cpnyiĝtion and. 
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judgment be set aside and annulled, and 
that the appellant do appear at the ‘pert 
session of the Central Oriminal Court and 
plead to and answer the said indictment 
and that in the meantime, the appellant 
be remanded in custody.” In other worde, 
the whole...preceedings are treated as:-a— 
nullity, and,a renire de noro is ordered 
(see Crane v. Director of Public Proseeu 
tions [1921] 2 A. O. 299). * 

“Tt will require 6 very strong case and 
exceptional circumstances,” said the conrt 
in R.v. Lucas, 1 Or. App. Cas. “61, “ta? 
induce. the court ‘to give leave to re-open 
a -case in which the prigoner han pleaded 
guilty.” .In R. v. Forde[1! 23] 2 K. B. 400, 
at -p. 403, Avory,. J., went into details: 
“A plea. of guilty. -haying been , recorded 
this court can only entertain an, appeal 
against conviction if. it. appears - (D that 
the appellant did not appreciate the nature 
of the charge or did ‘not intend to admit 
he was guilty of it, or (2)that upon the 
admitted facts he could “not in Jaw bave 
been convicted of the offence charged,” 
In Lucas’s Case leave to appeal was réfused 
when it was stated.. on. behalf of the 
applicant that he would: not have pleaded 
guilty had he not, been so upset at the 
trial. In Forde's Case it was submitted 
that- the . plea’ of,. guilty .to. a-charge. of 
indecent assault where carnal knowledge 
of. a girl under sixteen years of age was 
charged.in the eame indictment, was entered 
by mistake -because, it was contended, the 
appellant, was under twenty-three, years 
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of age and-he had, in the circumstances, 
reasonable grounds for believing that the 
gitl was of or above the age of sixteen 
years, within the proviso to s. 2 of the 
Criminal Law Amendment Act, 1922. It 
was held that the proviso did not apply 
to--a-charge of indecent assault “and ‘the 
appeal waa dismissed. 

Where there is merely an appeal against 
in 8 plea of 
guilty to` prevent” the appeal from 7 pró 
ceeding. In appeals to quarter sessions 
this ie expressly provided bys 25 of the 
Criminal Justice Act; 1925, . Further, it has 
been held, ọn .the true construction of s. 4 
(3) of the ‘Oriminal Appeal Act, 1907, that, 
where a Person pleads- guilty, at his trial 
the Court of Oriminal Appeal has power. 
to quash the sentence passed upon him 
and substitute such sentence as they.think 
proper (R. v. Etirtdge [1909] 2 K. B. 24); 
In : many cases there is more -hcpe of 
success .on an -appeal against . sentence 
where’ the prisoner ‘has pleaded: “guilty MA 
than where the prisoner has pleaded: ‘not 
guilty,” for, as. Channell,.J.,. pointed. out in 
R. v. Sneasbu, 2Cr App. Rep. 178: “One 
is more reluctant to. interfere- where the 
judge has heard the whole case.” -In that 
case the sentence was substantially reduced 
on the ground that if the learned com- 
missioner who tried the case bad had all 
the facts before him he would - bide y 
not have passed the sentence he did.—The 
Solicitors’ Bana è a 


ah 


: “in a-recent police court case at Watford 
(Rov. Starkey, The Timesi 16th August) the 
chairman bf the. magistrates -made a state- 
ment of:law which deserves careful examina- 
tion. On summons for assault taken out 
by a wife against her husband, the wife 
asked for the sommons-to be withdrawn on 
the grcund that she had forgiven the acsault. 
She said: “I gave him sauce, and he will 
not have ‘it. He a me with 2 whip I forgive 
him for what be has done.” The magistrate 
then asked her whether she had decided 
that she would not give him any sauce, 
and, on receiving her affirmative answer, 
he asked whether she was quite willing that 
he ` should thrash her if she did, and she 
again replied “Yes.” The chairman then 
aenea “Tt seems tome that you are 

ging a new code outside our law 
here.” The defendant said they had been 


CONSENT TO:ASSAULT 


“hit his'wife twice during that time. 


.on a girl of seventeen. 


” 


‘married for nineteen yess’ ana he, had hid aly 
n 


binding over the defendant for twelve 


“months not to assault bis wife with a'whip or 


otherwise, the chairman said: “I want to 
make’ it quite clear that’ you cannot treat 
your wifé as if” she is a slave.’ Her atate- 
ment that she is willing for you to thrash 
her if she-answers you back will’ not work 


‘in a-frée country like this.” 


A." consideration of the case “of R. 
Donovan pasal 2 K. B. 498 seems to show 
that the. Watford magistrate's somewhat 


Ve 


wide statement of the law on the subject 
-of consent! to ‘assault needs some qualifica- 


tion. In that, case’ the appellant’ was 
charged ' at quarter sessions with (a) 
indecent assault, and (b) common assault, 
The eVidence was 
that he had beaten her with a cane, and the 


al 
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defence was that the girl had consented-aud 
thatthe onus was on -tha prosecution to 
prove lack of consent. He was found guilty 
and was sentenced to concurrent senterces 
of eighteen monthe’ imprisonment for 
indecent assault and six months’ imprison- 
ment forcotmmon asssault. 
‘The ccurt delivered à considered and 
unanimous judgment (read by Swift -J.). 
. allowing the appeal. It was pointed out 
in.-the judgment that the beating was in 
circumstances of indecency; to gratify a 
form of :sexual perversion to which -the 
appellant was apparently addicted, and the 
medical evidence was that the beating 
was‘ “fairly severe.” There waa indepen- 
dent evidence.of atelephone conversation 
which showed that the prosecutrix submit- 
tedsto going to the place where the beating 
took place, “with full knowledge of the 
appellant's intentions and without reluct- 
ance.” he 
One of the grounds on which the appeal 
was allowed was that the chairman failed 
to direct the jury in ‘accordance with the 
reqnirement laid down in R. v. May [1912] 
3 K. B, 572, 575: “The court is of opinion 
that if tbe facts proved in evidence are 
such that the jurv can reasonably find 
consent, there ought to be a direction by the 
judge on that question, both as to the onus 
of’ negativing consent being on the 
prosecution and as to the evidence in the 
‘particular case-bearing on the question.” 
: With regard tothe contention on behalf 
of the Crown that this was a case in which 
it was unnecessary for the prosecution to 
prove absence of consent, the judgment 
went on to state that the learned judges 
had considered the authorities and thought 
it of importance that they should © state 
their opinion’ on the law applicable to the 
sass. The law was that no one could 
license another to do an act-which was in 
itself criminal. In such cases it was never 
necessary to prove absence’ of consent. 
“There are; However,” continued the judg- 


` ment, “many acts in themselves harmless. 


and lawful which become unlawful only if 
they ‘are done without the consent of the 


J 


Unusual Probation Condition 

The obstinacy of the errant young is 
exasperating to their elders and often 
dangerous to themselves. In a case at 
Leamington a girl thief, who had, by 
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pers-n ‘affectad. -What is,-in one case, an 
innocent.act of familiarity or ‘affection, may, 
in another, be an assanlt, for no other 
reason than that, in the one case there is 
consent, and iu the other consent is absent. 
a general rule, although it is a rule to 
„which there are well-established exceptiona, 
it is-an unlawful act to beat another person 
with such -a’degree of violence that the 
infliction of bodily harm is:a probable 
consequence, and when such. an act is 
proved, consent is immaterial.” - | - 
c The court then referred to some of the 
well-establishad exceptions to the general 
rule that an act likely or intended to cause 
bodily harm is an unlawful act. Such.are 
the exceptions of manly diversions such as 
foils ‘or wrestling, where. bodily harm is 
not the motive, and rough and undisciplin- 
ed sport or play, where bodily harm is not 
the motive. The court held that the case 


-did not come into either of those categories, 


‘The jury, however, should have been 
directed that they had first to be satisfied 
that the blows strack by the prisoner-were 
likely or intended to do bodily harm to 
the -prosecutrix. “For this purpose we 
think that. ‘bodily harm’ has its ordinary 
meaning and includes any hurt or injury 
calculated to interfere with -the health or 
comfort of the prosecutor, Such hurt or 
injury need not be permanent, but must, 
no doubt, be more than transient and 
trifling.” The question as to the likelihood 
or intention of bodily harm was never left 
to the jury. and therefore there had been 
misdirection, Laos : < 
An old writer once said that it was 
permitted toa husband to chastise his-wife 
with a rod no thicker than a man’s thumb, 
but such a view could not prevail in these 
days of sex equality, even if the chastise- 
ment could not-cause badily harm. Where, 
however, there’ is full-coneent by a penitent 
wife, and the circumstances of the case are 
such that thera was no likelihood or inten- 
tion of bodily harm, it is wrong to suggest 
that the law could interfere in what is an 
entirely ‘domestic .affair—The Solicitors 
Journal. Zo i 


aot 





Eney l Extracts from Contemporaries.. 


excessive slimming, seriously undermined 
her health and indirectly, no doubt, her 
morale, was bound over witha condition 
that she should give up her inexpert 
treatment of herself. She broke this con- 


4) 


dition Of Ker recognizance. When brought 
np. she was asked why she was sd"persistent 
in“the habit. .She replied thatc:her. body 
waa her own” property to do with as:she 
Itked.' Lf ib: was against the “law to stake 
these ‘tablets, why were they manufactured 
and dold Z ; | 
1! Thé” miyor- said it would be in the girl's 
are interëst-that she should recive the 
fraining- and ‘attéidaoce which six months’ 
hn pridonmerit-would impose, 

One pjêbured: het io prison, getting 
borafortabty plump in bedy and sensible in 
whitd.~=Justice of the Peace. 


Ftin-Falrs ea 

“The complaint againet the fan fair is 
that it’ offérs thinly disguised gambling 
tò youthful buyers of chances, who comes 
timies pay with other people’s money, and 
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-at the best waste their owh pennies, Well, 


there was gambliig before ever a fun 
fair opened or an: automatic ma¢hine was 
devised to take a penny, Did not Henry 
VIII prohibit “shove-groat” by a law passed 
in the interests of archery cn the petition 
of the bow and artow makers? We Called 
it, by the way, “shove ha'penny” in the 
days of our owh youth. The gambling 
jnstinct is simply ‘ineradicablé. If you 
leave meh with nothing. bat their ten 
fingérs they will use them ag instruments 
of gaming. They actually do so in Italy 
when Signor Mussolini is not looking. Till 
we give the young some alternative, light 
and noisy, the oppértuiity to try, try ‘Again 
(which we always were taught ‘was so 
estimable in Bruce's spidér), and’: the 
chance of a prize, will continue to dazsls 
their fancy,—Justice of the Pétce, ~ 





REVIEWS. — 


Broom's Legal Maxims. Tenth Edl- 
“ tlon:—By R. M. Kererey, M.A, LL. M. 
- {Oantap.), Posrisas> ay Swart & 
- Maxwsit, Lro, 3. Onancuey Lang, 
W. 0.2. Peros £1, 12s. 6d. net. 
‘.The late Dr. Breom publishéd the first 
edition of this book in 1845 and singe then 
it” Was recognized ‘as a masterly exposition 
- öf the principles upon which the English 
mmon Law is based. The learned Editor 
of-‘the present edition has followed the 
exainple Het in by previous editions, by 
keeping the arrangement of the subject- 
Matter, wherever possible, unchanged. 
Many new cases have been added and 
some tiansfers from oné chapter to another 
have been tiade. a A 
~- In the legal sciénce, perhaps more: free 
quently than in any other, referénce must 
be made to first principlés. Hence a 
knowledge of first principles is at least 
að essential in Jaw as in othér sciehces. 
In the presént work the lIéarned author 
has not only pointed out the most important 
Legal Maxime. but also éxplnined and 
illustrated their meaning. He has shown 
the various exceptions to the rules which 
they enunciate. In this task the learned 
- author has consulted various Reports and 
Treatises on the subject. The plan adopt- 
ed,in presenting the subject before the 
reader, is both logical. and natural. The 
book ‘is useful not only for the use of 


Seemed 


Paai- 


students intending to practice at the Bar 
but also to the first-rank practiping lawyer, 
who may be desirous of applying a Legal 
Maxim to the case before him. We are 
Bure that this work of Dr. Broom shall 
remain all the time a legal classic. 


Laws of Indla or GClvil : Praétice, 
Volume 1:—By Mr. D. R. Pram, Apyce 
cats, Fgrgozarorm Ciry, PRINTED af 
“LanoRB ART Press,” Peros Rs, 12° Peg 
VoOLUMB.. K < 
The learned and well-known author of 

“Oriminal Practice” has now- brought out 

the first Volumé of his new work Laws of 

India or Givil Practice, which has” been 

cast on the sama lines as his previoud 

work. The work is to be completed in 

5 of 6 Volumes. The work, which is styled 

by Sir B. Lx Mitter, Advocate-General of 

India as magnum opus is sn exhatistive 

encycloysadia of Qivil Oase-Jlaw. The 

alphabetical arrangement will be foufid 
mcst useful-by the busy Practitioners and 

Judges and will save a lot of. their time 

in Roding out the lew point required, 

The work is a valuable addition to the 


- law publications. We hope that the work 


will be warmly received by the Benchand 
the Bar slike. The printing and get-up 
&ra good. E 
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The following speech was delivered by 
the „Hon'ble Sir Douglas Young, Ohief 
Justice of the Lahore: High Oourt at the 
garden Party given by the citizens of 
Ludhiana :— , 

About .eight years ago at Allahabad I 
first realized the necessity of trying to do 
something. for Indian .boys, especially for 
those of the poorer classes, I was attend- 
ing the Finals of a Fcotball competition. At 
half-time some two or. three hundred 
small boys from the city of Allahe 
abad. rashed on to the field trying, during 
the interval, to get one kick at the foot- 
ball, This was the.only opportunity which 
taese small boys had to indulge in the very 
proper and natural propensity of a boy for 
ball games. Except .fo some extent in the 
schools and colleges of India, little-or noe 
thing is done to amuse, and through amuse- 
ment. to educate the boys of India. In 
addition, even in the schools and in their 
homes, education in discipline and self- 
control is lacking, with the inevitable result 
that the lack of discipline and control -is 
damaging to the State, An excess of crime 
is largely due to this fact. We get in this 
country astonishing examples of andisciplin- 
ed conduct not only in schools and colleges 
but occasionally even in the learned pro- 
fession of law. Lack of discipline is as harme 
ful in the educated as in villagers. 

- Bince [ have been in the Punjab I have 
had an opportunity to try and do something 
to remedy this condition of affairs, and L 
must say 1 have been considerably encourage 
ed by tne interest which thinking and public- 
spirited people are taking in this subject: 
Much more, however, requires to be done. 
In my opinion nothing can-be more 
important to the future of India tnan that 
Public opinion should be mobilized in the 
endeavour to give the boys of India what 
might properly be termed ‘character train- 
ing’. We have now completed in Lahore an 
institution for this purpose. We have com- 
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CHARACTER TRAINING CENTRES 


bined training in the laws and practices of 
scouting with the best and most modern 
form of physical education together with 
instruction in tne teaching of all kinds of 
sports and games. The year’s course which 


. we are giving to graduates turns out, in 


my opinion, tbe most useful ty ve of educated 
and trained men. Every person who has 
seen what our new Collega can do in thig 
way. has been in agreement with me, 

regards the necessity of spreading (avon 
out the Punjab what we teach in our 
College. We have now got a central institu- 
tion where the .carriculum contains all that 
is necessary to improve India in these 
eagen'ial mattera, About & year ago I dis; 


-eussed this matter with Mr. Hervey, the 


~ 


Goyernment College in this 
place. He is, I need hardly say, an en- 
thusiastic supporter of the “scheme. - The 
District authorities, too, realize the impore 
tance of providing in Ludhiana a centre 
where the interests of the boys of Ludhiana, 
may be looked after. Land has been pro: 
mised, a Olub House has been planned 
which will house not only the headquarters 
of: scouting, athletics, physical education 
and Red Oroes work, but where the boys 
of Ludhiana can get.the sports and 
games they need for amusement and health, ` 
physical education, and the character, 
training- which scouting provides, in alla 
complete coarse ,both tor the body and the 
character-of your boys, 1 have been only 
too delighted to c.me to Ludhiana to assist 
in the compaigna to obtain for ‘this city this 
very necessary institution, Rs. 20,000 ig 
required for the building, a tube-well and, 
other necessities. I am not here to take 
money out. of Ludhiana. The money tnat 
18 collected here will stay here and will be 
of permanent and enduring benefit to your ` 
town, If you have sich an institution pa 
Ludhiana you will be the happier for it. |, 
My ambition is to see such an institution 
in every town of the Punjab and in charge 


Principal of the 


$ 


“93 
ofit.- ‘I would like to sée one of our trained 
graduates from the Oollege of Physical 
Education and Scouting at Lahore. I 
estimate that Re. 50,000 will provide in each 
town such an institution with a trained 
man in charge of it. Surely this is not an 
impossible ideal. 
own local institution, then it would be pos- 
‘sible to have similar smaller branches in 
the-villages...1 would like to see Government 
also: give’ a grant to every such local ine 
stitution. Rs. 1,000 a year would, I think, 
provide and maintain all the necéssary 
equipment. ‘ Half a lac or one lac a year— 
‘even in these days of enormous expenditure 
‘in Hissar- might—I think—be provided in 
. grants, Any expenditure on this project, I am 
certain, would produce large dividends. 
, Orime necessarily would decrease and with 
‘it the enormous expenditure on crime. 
There would be more unity and co-opera- 
tion in India. The energies of Indians 
would not be wasted in fatile displays of 
indiscipline. We at Lahore would be rese 
ponsible- for organization and, if we are 
dealing with 50 or even 100 such branch 
institutions, we could make arrangements 
to-buy at very cheap rates all the necessities 
for games ‘and sporting activities generally 
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which we could distribute to the branches. ` 
We are also there.to assist by expert 
advice and for inspection purposes to keep 
the standard of training of the highest and 
most modern level. yas 2 

I wonld like the district authorities. 
every where to consider this proposition: and, ` 
if any district authorities or any association 
of public-minded citizens anywhere ree 
quire my assistance, I would only be too” 
glad to be at their disposal during the short 
time which remains to me in this country. 
My ambition is tó see in the Punjab before 
I leave India a complete organized scheme. 
for character- building and training in 
healthy sports, physical education,- dis- 
cipline and self-control. I know the per- 
sonal opinion on this matter of His Ex- 
cellency the Governor, the Premier and the 
other Ministers of Government. With the 
assistance primarily of public-minded 
people in each locality and with some small 
assistance from Government, I see no reason 
why the scheme should not be in operation 
in the Punjab within a year or two; 
Ludhiana has the chance of being the 
pioneer in the mofussil, and I will be grave- 
ly disappointed. if the citizens of Ludhiana 
do not seize such a great opportunity. - - 


Extracts from Contemporaries. . ` z 


Don't and Do . T 

_ The problem of the evacuated children 
is, in Browning's alliterative phrase, “multi- 
form, manifold and menacing.” lt is very 
much on the mind of those of us who 
have been concerned with the work of 
juvenile courts.:*We make no excuse for 
returning to it here. 

We have flattered ourselves that we 
really: have of late years got to know 
something about the causes of juvenile 
delinquency. Oertainly no one with any 
sense has failed to recognise that they are 
multiple and complicated, but we are sure 
that one very potent factor is merely the 
ordinary human craving to escape from 
boredom. “What shall we do now?” is 
the everlasting cry of the healthy playing 
child. 


“Go and see what baby’s doing and tell 
him not to do it,” may be a pardonable 
utterance for a harassed mother. As a 
social policy for the young it. falls short. 
“Don't” and “Do” stand for two sharply 
contrasted methods. It would be foolish 
to think that we can manage entirely 
without prohibitions, but the emphasis ought 
to be on encouragement, and not on nega 


tion. The men who built up the boy: 
scout movement have done more to cheok 
juvenile wrong-doing than all the framera 
of the criminal law from Moses to. the 
present day. ; a 

A. few weeks before the war some justices 
and others interested in juvenile delin- 
quency met for a talk. The word “delin- 
quency,” by the way, is really worth 
noticing. We are no longer so ready to 
stigmatise youthful lapses as “crime,” as 
people were inthe days when they some: 
times hanged for thieving, small boys who- 
could not, for their weeping, see where 
to set their feet on the scaffold. Many 
things came up for discussion, but mainly. 
the talk was about fun fairs and open 
counter shops and then community centres, 


Prize Courts. ae 

The announcement that letters patent 
have been issued for the establishment of 
a Prize Couit is a reminder that even in 
war time, when ships and cargo may have 
been captured by one of the belligerents, 
the question whether the seizure was or 
was not lawful is to be’ determined by a 

. “8 y ta 
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qudicial tribunal which we know as a Prize 

ourt. The .jarisdiction of this Oourt, 
which is exercised bythe Admiralty judges, 
with an appeal to the Judicial Committee 
of the Privy Council, is based upon inter- 
national law, unless, in so far as Great’ 
Britain is, concerned, that has. been other- 
wise affected by statute. During the 
Great War. the Prize Oourt was kept fully 
occupied in the discussion and’ decision of 
& multitude of interesting questions 
arising out of the seizure of alleged con- 
traband. of war, among the many points, 
Taid “down 
owned by a German company shipped at 
a neutral port on board a British vessel 
was not immune from condemnation by 


feason of having been shipped in a British 


vessel befcre’ the outbreak of war. In 
another case it was held that although a 
subject of a belligerent State oan acquire 
a commercial domicile in a neutral State 
which will protect his goods from condem- 
nation, residence in the neutral State is 
an essential condition of -such domicile. 
Oonsequenitly, where none of the German 
partners in a firm carrying on business 
in Buenos Aires, whose goods were shipped 
in a British vessel before the outbreak 


of war, were resident in the Argentine Re- - 


public at the time of seizure, the goods 
must be regarded as enemy property and 
subject to condemnation—S.J. | : 


Scraps of Paper. HE 8 we 
- It- bas been wisely said that treaties are. 
for the most part not international law, 
but contracts between States, the interpre» 


tation and application of which are gow. 


erned by international law. cs 
: Hitler, furor ‘teutonicus, and Stalin, the 
red ozar, are treating the repudiation of 
contracts according to the will of one party 
of them, as ordinary international proce- 
dure.. It is by them asserted to be justie 
fiable on such grounds ‘as the necessity. 
of the stronger party-as seen: by himself: 
(Hitler's Lebensraum doctrine), the tempo 
rary disablement of the weaker party in 
a: war, not with the other party to the 
treaty-contract, but with another aggressor 
(Stalin's ground of justification for the 
Russian entry into Poland). 

This-is the doctrine of rebas sie stanti- 
bus carried to crazy point. It; makes the 
plighted’ word of national’ repreasntatives 
idle ‘bréath and their signature a mere 
dastardly spurt of the pen. Treaties, espe~ 
cially non-ageression pacts, become scraps 
of; paper.. What these over-clever ‘bulties 
overlook are the difficulties which even 
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eing that acargo of petroleum - 


v 23; 
sguch : high-mightinesses get into when np- 
body can believea word they say, and 
others fight on in determination or despera 
tion. When they themselves would fain 
make peace, ae 

The liar manifest, though he has power 
to make the skies fall, cannot compel] be- 
lief.—J. P. 


Discipline and Character. 

Relationship between discipline, charac- 
ter and crime is’ obvious. For character- 
building, training in discipline is essential. 
Our leaders, many a time fail to control a 
mob.whom they address. Result-is riots.. 
Even amongst students, college students- 
not excepting, we -get the same picture, 
though not with the same consequences, 
Waat the Indian youth to-day lacks is discip- 
linein mind, body and deed. Actions must 
be subordinated to our better judgments, 
called by some ‘‘conscience”, Ohild must be 
taught to distinguish wrong from right. 
His actions must be watched—in short, he 
must be trained. Like soldiers in the field, 
his action must respond to his superior will 
force. This is what we call character. . Here 
is a field then for our leaders. It is one of 
the ambitions of Hon. Sir D. Young, the 
Chief Justice ‘of the Punjab, to inculcate 
this spirit in the youths of the Province. 
In his carrier as the Ohief Justice, he has 
never lost an opportunity to “serve the 
youths"—be it in public functions or on the 
Bench, 


~—and crime, | , 

We respectfully agree with him when he 
said* the other day at a garden party 
given in his honour by the citizens of 
Ludhiana, “even in the schools and in their 
homes education in discipline and self- 
control is lacking, with the inevitable result 
that the lack of discipline and control is 
damaging tothe State, An excess of crime, 
is largely due to this fact. We get in this 
country astonishing examples of undiscip- 
lined conduct not only in schools and colleges; 
but occasionally even in the learned pro-. 
fession of law. Lack-of discipline is harme 
ful in the educated as in villagers”. His 
plea for institutions for “character-training” 
is timely. There is already one collega 
specially started with this aim in View, in: 
Lahore, at his instance and effort. That snall - 
be a standing monument to his zeal towards 
the Youths of India. The money spent over 
such institutions, is Sure to produce large 
dividends. Orime would decrease and with 


*Full report ofthe speech of his Lordship appears 
on p. àl of the Journal Potion of thia isane,—{4d] oe 


om 


` gad’ case; the ladies ‘came -in 


- Within‘a week over a hurdered 


2k 


it the eno: mous expenditure on crime. There 


. would be more unity and co-operation, and 


cénker. of communalism will slowly subside. 
~~ We only ‘wish, his cry is not a ciy in 
. wilderness., What we want, is greater 
- nuihber of such publice spirited:men giving 
: such silent services to the cause of Indian 
nationhcod. 


The Poor. Woman’s:Dog 
-Oñğe of the’ many surprising things dis- 


| covered in the courts, as elsewhere, is what 


will moye people to tears, 
full “of ‘woes, -and, to save 


soft: and their .purae-strings loosed tell 


to fill a 


, We’ remember one euch case many 


“years ago.of a poor widow and her canine 
- friend. . She quite genuinely could 


not 
afford a license, but both she and her dog 
‘looked in good condition, She: was not: 
fined, ‘but merely told she muat comply 


“with the law. . Within twenty-four hours a 


“dozen licenses had: been taken oat in her 
name, and rich people were sending hot- 
foot to the police court to enquiré into the 
person, the 
men sent their valets or their butlers. 
ounds 
had ‘arrived in small sams, and they 
diibbled in for months, ag the provinéial 
press belatedly copied ‘the pathetic paras 
graph: ` No longer was the widow's cup- 
board bare or-the poor dog without a bone: 


` Both of them had a real good time ‘for 


‘qtiité a long time. 

-Byen with the present piethora’ of horrors 
{roù thé’ Far Kast to the Baltic and on all 
tlie Beven seas, the dog without a licenes' 
gan find’a corner in an evening paper. 
This time it is a poór invalid boy who 
needs four-footed companionship’ and a 
kindly.’ poor woman who gives it him 
without paying toll to the public purse. But 
is she in trouble ? She is not. She thought 
the animal had to be destroyed because stie 
could not pay the fine of twelvé shillings 
and sixpence, The dog's death was not 
demanded, as,.of course, that Would not have 
wiped out the fine, but that does not matter; 
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‘“Many people have communicated with this 
Office, offering to pay the fine and the 
-li¢ense as well,” Thus runs the legend 
beneath the picture in an evening paper, 


-of a careworn woman's face and the dear, 


sweet doggie held up in her arms, probably 
` wondering what itis all abont.—J. P. 


Road accidents and the black-out. 
`The nature of the road casualty problem 
unde? black-out conditions emerges. more 


red during the hours of ‘darkness, The 
total fox last month amounted to 564: Of 


- the 572-pedestriane killed during the month, 


no léss than 424 were killed in thé dark. 
Only three of these were under fifteen years 
of age. On the other hand, it was stated 
at a recent Press conference arranged by 
the National “Safety First” Assccialion that 
about one*'hird of those killed-on the roads 
since the beginning of the war were over 
seventy years of age, one-thrid-were between 
sixty and Seventy, and ‘one-sixth were 
between fifty dud sixty, only one sixth being 
under fifty.. It was accordingly suggested 
that, if elderly ` people were to fefrain 
from, going out in the dark exdépt’ when 
absolutely necessary, the number of acci- 
dents would be greatly reduced. Accord: 
ing to Mr. Howard Hodges, scting General 
Secretary of the Association, it has been 
found that a great percentage of street 
accidents have been caused by pedestrians 
stepping into the path of a car in the belief 
that the driver could see them; The pedes: 
trian, he said; had not been able io rid 
himself. of his peace-time road ‘psychology. 
and sub consciously thought he old Be 
Seen. : The correctness of this diagnosiq 
would appearto be confirmed by the higher 
incidence cf accidents among’ the -middle< 
aged and elderly, among whom habits, once 
formed, are perhaps less easily eradicated, 
But it also suggests that no great improve- 
ment in the situation is likely to’ be effected 
by a more rigcrous enforcement of - the law. 
Proposals pat forward by the Association 
to the Ministry of Transport and the 
Ministry of Home Security include the 
modification of lighting restrictions-- ahd 
the employment of air-raid wardens to supé 
plement the work of the poliéé in -giving 
warnings and. advice .to road'users: Si -di 
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a nan = IMPERIAL ACTS. 


ACT No. XXXVI of 1939 


THE INDIAN AIR FORCE VOLUNTEER 
RESERVE (DISCIPLINE) ACT, 1939 


_ Received the assent of the Governor-General on the 
90th September 1939, and is published in the Gazette 
of India, Part IV, dated, 30th September, 1939, 
An.Act to provide for the discipline. of 
members of the Indian Air Force Volunteer 
Reserve raised in British India on behalf 
of His Majesty. i 


- Whereas it is expedient to provide for 
the discipline of members of the Indian 
Air Force Volunteer Reserve raised in 
British India on behalf of His Majesty ; 
It ia hereby enacted as follows :— ` 
1; Short ‘title, extent and commence- 


ment.. - : 

(I) ‘This Act may be. called the Indian 
Air Force Volunteer Reserve (Discipline) 
Ast, 1939. - f . 
` (2) It extends to the whole of British 
India and applies‘to members of the Indian 
Air Force Volunteer Reserve wherever they 
may be. 
. (8). It shall come into force on such datë 
“as the Central Government may, by notifi«. 
cation in the official Gazette, appoint in 
this behalf. at 
`. © 9, Power to make rules for regulation 

‘of the Indian Air Force Volunteer 
Reserve, TT ` 

The. Central Government may make rules 
forthe government, discipline and règula- 
tion of the Indian Air Force Volunteer 
Reserve. . 
ans: Liability to Indian Air Force Act, 
1932, ~ f 

Every members of the Indian Air Force 
-Volunteer Reserve, while undergoing train- 
ing in any unit, or otherwise, in pursuance 
- of rules made under section 2, or when 
called into actual service in the Indian 
Air Force, in ‘pursuance of the said rules, 
shall be subject to the Indian Air Force 
‘Act, 1932, in the same“ manner as a 
person belonging to His Majesty's Indian 
Air .Force, and shall continue to be so 
subject until duly released from auch 
training or service, as the case may be. ` 
| 4. Penalty for failure to atteid when 
required or called up. 

(1) Ifany member of the Indian Air 
Force Volunteer Reserve, whén- required 
in pursuance of rules made under” section 2, 


to. join a'unit or attend at any place for ~ 


the ‘purpose of undergoing’ training. fails 
without reasonable excuse to join or attend 


` Force Volunteer Reserve is 


in accordance with such requirement, “he 

shall be punishable with fine which may 

extend.to two hundred rupees. 

. (2) 1f any. member of the Indian Air 

Force Volunteer Reserve, when called into 

actual service in the Indian Air Force, and’ 
required by such call to join any unit” or 

attend at any place, fails without reasonable 

excuse to comply with such requirement at: 

or within such time a8 the Central Govern: `- 
ment mey, by order, direct, hè shall be 

ljable to be apprehended and punished in 

the same manner asa person in or belongs 

ing to the Indian Air Force deserting or 

improperly absenting himself from duty, 


‘except that the punishment shall not exceed 


imprisonment which may extend to two 
years. i : 

5. Rule of evidence. 

When any member of the Indian Air 
requiréd, in 
pursuance of the rules made under section’ 
9, tô jcin any unit or attend at any place: 
for the purpose of ‘undergoing training; 
or is celled into actual service, in the 
Indian Air Force, a certificate purporting 
to be signed by an officer appointéd in this 
behalf under the said rules and etating that- 
the said member failed to join or attend 
in accordance with such ~ requirement or 
call shall, without proof of the- signature 
or appointment of such officer, be evidence 
of the matter stated therein. 

6. Jurisdiction. r 

No Court inferior to that. of a Presidency 
Magistrate or Magistrate of the first class 
shall try an offence punishable under sub- 
section (1) of section 4. , 

7. Repeal and saving. 

The Indian Air Force Volunteer Reserve 
(Diacipline) Ordinance, 1939, is hereby 
repealed; and any rules made, anything 
done and any action taken under the said 
Ordinance shall be deemed to have been 


made, done or taken under this Act as if 


this Act had commenced on the 16th day of 
September, 1939. | 4 


marag saka 


ACt No. XXXVII of 1939 
THE INDIAN AIRCRAFT (AMENDMENT) ACT, 


Received the assent of the Governor-General on the 
20th September 1939, and is published in the Gazette 
of India, Part IV, dated, 30th September, 1939. 

An Act further to amend the Indian 
Aircraft Act, 1934, for certain purposes. 

Whereas it is expedient further to 
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amend the Indian Aircraft Act, 1934, for 
@ -purposes hereinafter appearing ; 
alt is hereby enacted as follows : 
1.. Short title. 
This Act may be called the Indian 
Aircraft (Amendment) Act, 1939. ; 
2. Amendment of section 1 of Act. XXII 
of 1934. > ` 
“Ta sub-section (2) of section 1 of the 
Indian Aircraft Act, 1934 
ferred .to.asthe said Act) -the following 
shall be added; namely: — ; 
„ “and applies also— 
~ (a) to British subjects and servants 
io ofthe-Crown in ang part of India; 
. (b).to British subjects who.are domisiled 
=. in any part of India wherever they 
- maybe}, . 
| (c) tos and to persons on,. aircraft regis- 
> teredin British India wherever they 
may be”. |, pute g 
3. Amendment of section 3. A 
Tn section 3 of the said Act, for the words 
“‘the-provicicns of this Act and of the rules 
made thereunder, or from any of such pro» 
visions,”.tbe words “all or any of the 
provisions-of this Act’ shall be substituted. 
+ 4, , Amendment of section 5. , ya 
‘In sub-section (2) of section 5. of the said, 
Act, after clause (J) the followirg clause 
shall be inserted, namely : ee 
_“(jj) the installation. and maintenance 
of lights on private property in 
the neighbourhood of aerodromes 
* or on orin the neighbourhood of 


air-routes, by the owners or occup=—. 


iers of such property, the pay- 
ment by the Central Goveroment 
for such installation and main- 
tenance, and the supervision and 
control of such installation and 
maintenance, including .the -right 
of access to the property for such 
purposes ;”, ; . 

5. Amendment of section 7. 

In sub-section (1) of section 7 of the 


said Act, forthe words “air navigation in 


or over British India” the following shall 
be substituted, namely :— 
“the navigation — 
(a) in or over British India of any 
aircraft, or 
(b) anywhere of aircraft registered in 
British India”. ff aa 


JOURNAL 


{hereinafter re- 


o, 
ACT No. XXXVIII of 1939 ` 


` THE PANTH PIPLODA COURTS (AMENDMENT: ` 
< - ACT, 1939 oe i 


Received the assent of the Governor-General on the 
29th September, 1939, and ts published in the Gazette 
of Indie, Part IV, dated, 80th September, 1939. 


An Act to amend the Panth Piploda 
Courts Regulation, 1931, for a certain. pur- 
pose. < 

Whereas itis expedient, to amend. the 
Panth Piploda Oourts Regulation, 1931, 
for the purpose hereinafter appearing : . 

It is hereby enacted as follows :— : 

1. Short title. : 

-This Act may be called the Panth Piploda 
Oourts (Amendment) Act, 1939, hd 
"2. Amendment of section 8 of Regulation 
No. IV of 1931. : 

-To section 8 of the Panth Piploda Courts 
Regulation, 1931, the following subsection’ 
shall be added, namely : KN NANANG. 

“(8) Where any’ business: under .thig 
section pending before the Oourt .of.the 
Chief Commissioner requires the aid -6f a 
farther Additional Judge for its disposal 
according to law, the Central Government 
may, for that purpose, appoint a person to 
be a further Additional Judge of the Oourt 
of the Ohief Commissioner.” 





_ ACT No. XXXIX of 1939, 
THE INDIAN OATHS (AMENDMENT) 


Received the assent af the Governor-General on the 
29th September 1939, and is Pubisshed in the Gazette of 
India, -Part IV, dated 30th September, 1939. . 

An Act further to amend the Indian 
Oaths Act, 1473, for a certain purpose. 


. Whereas it is expedient further to amend 
the Indian Oaths Act, 1873, for the-purposé 
hereinafter appearing; It is hereby enacted 
as follows :-— ` poe 

1. Short title, i 
This Act may be ‘called the Indian Oaths 
(Amendment) Act,'1939. ; ae 4 
ie Amendment of section 5, Act X of 
1 a + 
In section 5 of the Indian Oaths Act, 1873, © 
after the word “juror” tha following proviso 
shall be inserted, namely :—~ ie 
“Provided that where the witness is a 
child under twelve years of age, and the 

Oourt or perscn having authority ` to : 
examine such witness is of opinion -that, 
though he understands the duty of speaking 
the truth, he does not understand the 
nature of an oath or affirmation, the fore 
going provisions of this. section : and the 


: 
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provisions of section 6 shall not apply to 
such witness, but in any such case the 
absence of an oath or affirmation shall not 
render inadmissible any evidence given by 
such witness nor affect the obligation of the 
witness to state the truth:” 





ACT No. XL of 1939. 


THE MOTOR VEHICLES (AMENDMENT) 
ACT 1939. 


"Received the assent of the Governor-General on the 
29th September, 1939, and is published in the Gazette of 
India, Part IV, dated, 30th September, 1939. : 


An Actto amend the Motor Vehicles Act, 
1939, for certain purposes. 


Whereas it is expedient to amend the 
Motor Vehicles Act, 1939, for the purposes 
hereinafter appearing ; Ki 
"It is bereby enacted as follows :— 

1. Short title and commencement. 

(1) This Act may be called the Motor 
Vehicles (Amendment) Act, 1939, | 

(2) It shall come into force at once; but 
sections 2 and 3 shall be deemed to have 
taken effect on'the lst day of July, 1939. 

2. Amendment of section 1 of Act IV 
of 1939. 9 - 

In sub-section (3) of secticn 1 of the 

. Motor Vehicles Act, 193» (hereinafter refer- 
red to as the said Act), after the word “but” 
the following shall be inserted, namely :— 

“section 38 and Chapter IV shall not 

have effect until the lst day of 

April, 1840, or such earlier date 

-as the’ Provincial Government 

may, by notification in the official 
Gazette, appoint, and” 

3. Amendment of section 134. 

In section 134 of the suid Act,— 

(a) for sub-section (2) the following sub- 
~- ` section shall be substituted, name- 
l 

(2) 


Notwithstanding the repeal of the 
Indian Motor Vehicles Act, 1914, 
roles made by any Provincial 
Government under section 11 of 
that Act, other than rules pres- 
cribing the fees payable in res- 
pect of the grant or renewal of 
licences to drive motor vehicles, 
shall, whether or not they are 
consistent with this Act but sub» 
‘ject to the provisions of sub- 
section (8) of this section, continue 
` to be in force for a period of nine 
months from the commencement 
of this Act, unless before the 
expiry of tbat period they are 


‘eancelled by the Provincial 
Government by notification in the 
i official Gazette."'; 
(b) after sub-section (4) the following 
E sub-section shall be inserted, name- 


ly :— ' 

“(5) While, under the provisions of sube 
section (2), any rules made bya 
Provincial Government ander 
section 11 of the Indian Motor 
Vehicles Act, 1914, continue to 

be in foree— ' 

(a) section 112 shall be con8.rued as if 
after the words “any rule made 
thereunder’ there were . inserted 
the words and figure “or of any 
rule made under the Indian Motor 
Vehicles Act, 1914, and continuing 
in force”, and 

(b) section 113 shall be construed asif 
after the words “under this Act”, 
wherever they occur, there were 

` inserted the words and figure “or 

under any rule made under the 
Indian Motor Vehicles Act, 1914, 
aud continuing in force.” 

4. Amendment of First Schedule. 

In the First Schedule to the said Act,— 

(a) in Section LI of Form A,— i 

(i) for question (d) the following ques- 
tions shall be substituted, names 
ly :— 

_ “(d) Oan you readily distinguish the 

- Pigmentary colours red and 

green ? 
(e) Do you suffer from night blind- 

: ness ?”; i 

(ii) questions (e) and (f) shall be ree 
lettered as (f) and ig), respective~ 


ly; : f 
(b) in Form `O, for question (b) in 
paragraph 4 the following questions 
stall be substituted, namely :-— ` ` 
“(b) Oan the applicant readily dise 
tinguish the pigmentary colours 
red and green : 
te} Does the applicant auftor from 
“night blindness ?” 
and question (e) shall be relettered as 


5. Amendment of Second Schedule, : 
In Part I of the Second Schedule to the 
said Act, for item 6the following item 
shall be substituted, namely :— 
“Inability readily to distinguish the 
pigmentary colours red and 
n 


6. Aas nehi of sizth Schedule, 
In the Bixth Schedule to the said Act, after 
the entry relating to Ajmer-Merwara, the 


26 
following entry shall ‘be ingerled, name-, 
ie ee 

“Andaman and, Nicobar Islands :. ae 
AN: 


7. “Amendment of Ninth Schedules 
- In Part A of the Ninth Schedule to the 
‘said Act, for the entry relating to Sign No. 7 
{including the direction as to colour so far 
as it relates to Sign No. 7) the following 
entry shall be URE ae namely :— 

“No 

1, Ugn or BOUND SIGNALS PROHIBITED 


est 


| ‘Cross and border—Red 
" . Backgronond— White 
a Dee esr ý 





+. | „AGT.No. XLI of 1939. 
mHE INSURANCE a NG AMENOMENT) 
ACT, 1939 


t 


. Received the aesent of the arsine Dahar on the 
20th September 1939, and és Published in the Gazette 
of India, Part TV, dated, 30th September, 1939, 

An Act further to amend the Insurance 
Act, 1938, fór a certain purpose. 

Whereas, it is expedient further to shend 
the Insurance Act, 1938, for the purpose 
hereinafter appearing ; 

`- Itis hereby enacted as follows : :— 

1.7 Short title. 

-This Act may be called the Tairas 
(Becond Amendment)-Act, 1939. 

2. Amendment of section 3 of Act IV of 

938. 

; In clauses (a) and (b) of sub-section (2) of 
section 3 of the Insurance Act, 1938, after 
fhé words and figure ' ‘incor porated "under 
the Indian Companies Act, 1913," the words 
gnd figures “or under the Indian’ Companies 
Act, 1882, or under the Indian Oompanies 
Act, "1066, or under any Act repealed there- 
by,’ i shail be inserted. 


ACT No. XLII of 1939, 


“ THE WORKMEN'S COMPENSATION (SECOND 
AMENDMENT) ACT; 1939. 


"Received the assent of Governor-General on the 
99th September 1939, and te published in the Gazette 
of India} Part IV, dated 30th. September, 1999, 


` An Act further to amend the ‘Workmen's 
Compensation Act, 1923, for a ‘certain 
purpuse. 

. Whereas it is expedient further to amend 
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the. Workmen's Compensation Act, 1823, for 


the purpose hereinafter appearing ; 5 sd 


It is hereby enacted as follows : — 


Pad 


1. Short title and commencement. - A 
(1) This Act may be called the Worke 
men’s Compensation (Second Amendment) 

Act, 1939. 
(2) It shall-be deemed:to have come 


into force ‘on the 3rd day of September, 
1939. 


ae Ameridnentof se section 15 of Act VIII 
of 1923 

In section 15 of the “Workmen's Com- 
pensation - Act, 1423, after clause (4) the 
following clause ’ shall be inserted, 
namely :— 


“(5) No compeneation shall be payable 
under this Act in respect of any 
personal ‘injury for which a-pay- 
ment could be obtained under any. 
scheme made under the Personal 
Injuries (Emergency Provisions) 
Act, 1939; 


province that the failure to give a 
| notice or. make a claim.0r com- 
mence proceedings within the time 
required by this Act shall not be 
a bar to the maintenance of pro 
. ceedings under this ey D aaa 

of any personal i injury, if,— 


(a) an. application for à Savini 
'under any guch scheme has been 
duly made in ‘respect of the 
injury ; and 

` (b) the’ Commissioner is satisfied that 
the said’ application wag made 
Jin. the réasoriable belief that 
-the injury was euch that a` 
payment could he made under the 
said scheme; and 

(e) the Provincial Government certifies 
that the application was rejected, 
or that ` payments made in pur- 
suance of the said application 
were discontinued, on the ground 
that the injury was Dot such an 
injury ; ; and 

_ (d) the proceedings under this Act 
are commenced within‘one month 
from the date ‘of the said 
certificate of the Provincia) 
Government.’ 


ao Aree ne 
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Grrl eedan abon sara dian Detect sah BASAN 


<. Ipa Obristmds Number-we may, bs 
allowed to forget the’ war-for the length 
of one- article, and. to touch. the lighter” 


‘sidé of things, “All round’ -thg house js -“‘etc.” 


the.Jet Black Night,” “as Cissje Loftus 
mad to sing leng-ago in Peter Pan, but 
this side of the-black-out curtaina ib is still 
-permitted to ‘ua to be. merrv (if we are 
young. enough). or to. read an ancient 
volume of.Punch in bed (if . we-are, old 
- enough) and chukle at -the odd. waya of 
pur grandfathers and -the even odder 
..wave- af onr.grandmethers.- - -. E a 
"malh need not hurf -9ur-feelings,to realize 
- that they. would .have Ati. least as much 
‘right-.to laugh at us, .did we -not -happen 
- 40 have the accidental advantage (a fleet- 
| Ang oné) of coming last. -Perhaps in the 
.-paperlimbos where they lie transfixed 
- “by the pencil of Leech or’ Du Maurier 
they actually do, when the volume is shut 
.88 tightly as our windows, grin coarsely, 
- Or.open wide pre-Raphaelite-eves, at our 
" -@ueer-or scandalous wavs, our strange war 
a for instanca with ita fighting men turned 
into. mischievous birds -and -fishes beside 
-whom the. Roc and” Leviathan - might be 
--regarded as. drawing:room pets. . The 
‘demure young ladies.with croquet mallets 
or.-sponn tennis rackets: would be fright- 
< folly shocked, not without .a :tonch of 
+ envy, ab land ‘girls in breeches and .guxi- 
<. lary fireewomen in slacks. Someone ought 
zik, develop a .new-style` grangerized book. 
t: Punch of the Orimean, war days, inter- 
*. leaved with Punch -of. the--days of . the. 
v Warto end-war would be & -pleasant gift 
“for troops: in billets. . > ` 


<i- Bunch, the incorrigible rogue. of the 


-= marionette. world, and „Punch the London 


< “Oharivari, are among the most pleasant of - 


< „eyr: acquaintance: How: 'many..-general- 

tt. kuowledgers, by the - way, -could. place the 

substitle ‘of our humourous weekly, or 

know, thet . “charivari” .is “a serenade of 

rough music, made, with--kettles, pans, tear 
lo, 6 





„that until we opened , 
‘thought Oharivari was the title of a dead 


„ohin, 


“What's that to you 


-down"=-and | effectually does so. . 














PUNCH AND THE- POLICE =” ss. ov 


trays, etc., used in France, in derision’ of 
incongruous marriages, etc?” So says tho 
Oxford Dictionary. There is virtue in that 
‘In the Middle West it used tobe 
a well rosined plank drawn’ across’ an 
-empty barrel, rough music fff as enjoyed 
by the inhabitants of Medicine Bow in 
Owen Wister's The Virginian. We confess 
the O.E. D. | we 


and gone Paris comic paper of the days 
when Frenchmen copied their emperor by 
wearing a sort of hairy .comma on the 


Anyway Oodlin’s our friend: and ' we 
have no quarrel with Short. The writer of 
this article ran after any old Sinah aad 
Judy man in the days -when nico little 
boys had to weer sailor suits with a silly 
sort of inside bib which they liked about 
as much as Toby did the .paper frill 
round hisneck. .Toby was often a weary 
and disdainful little dog, taking his part 
without zest and barking-flat to mark bis 
boredom. ; : mu onar 

Punch the puppet never showed proper 
respect for the police. „When, as in most 
versions of the play, the constable .comes 
with.a warrant to arrest him for the murder 
of ‘Scaramouch,. Punch defiantly | says; 
“What's that ou? If you, stay here 
much longer I’lf serve you the same”. ’, 
p Constable: “Don’t. tell me f You ‘have 
committed murder. and Tve a warrant for 
you.” - ee T n 

Punch: “And T'yea warrant for:you, 
thereupon kncecking down, ‘the: constable 
and dancing and signing with consciols 
unconcern. : Kp ; pan 

When an officer in a cocked hat follows, 
a sort of French gendarme fellow, . this 
time witha charge of-murdering wife and 
child, and "I'm come to take you up,’ 
Punch retorts, ‘And I'm come to take you 
ac 
Ketch, the hangman, has no better. lyok : 


80 


he is tricked into his,.own halter and 
hanged on his own portable gallows. 

In some "versions (characters. pop in and 
out of the ‘play according to the taste and 
fancy of the showman) the Lord Ohief 
Justice of England then. comes to arrest him 
with his own hands,.which, as supreme coro- 
ner and a justice of the peace for every: 
where in England and Wales, he is pre- 
sumably entitled to do, ‘though the 
outcome shows that.he had much better 
have relied on the posse. The dialogue is 


` undignified on the Lord Ohief Justice's side - 


and. disrespectful on the culprit’s , 

: Chief Justice: “Hullo, Punch, my boy ! 
. Punch: “Hullo!; Who are you with 
your head'like a cauliflower ?” ` 

. Chief Justice : “Don't you know me? 
Tm. the Lord Ohief Justice " 

Punch ; “I don't‘care if you're the Lord 
Chancellor. “You: shan't get me into 
Chancery, that's all.” 

Chief Justice : 
prison. You're a murderer,- and you ‘ve 
killed I don’t know how many people.” 


` Punch :.. “If you don’t know, you'd better 
go. and learn.” 
Chief Justice: “That won't do, my .fine 


fellow, You're a murderer, and you must 
come and be hanged.” 

, Punch: ,“Tll be hanged if I do”; knocks 
down the Ohief „Justice and dences and 
Bings. ` f 


v 


~ 


The ‘sity hunchback Badan to publish 
his observations on life in. 1841. .Bighty- 
odd volumes of his works, named as is 
.proper after himself, Punch, stand on the 
bookeshelves behind the writer. After 
‘volumé seventy-nine there is a. great gap 
which he had every intention of filling, 
before the income-tax rose to its present 
“{mpressive figure. Punch was excited in 
1852 about an income tax of seven. pence. 
The doleful prophecy was that The Income- 
Tar ~ Neyer Diep. How true! How very 
trab | 

_from volume seventy-nine the work 
jumpa to, ‘volume one hundred-and-forty > 
éight ‘and its immediate successors,. Te 
ing the world war. We have lost the p 
and the index will not help us to find 6 
picture of the special constable - saka 
wife is. reassuring a frightened maid by 
pointing tothe master going out to keep 
- off the Zeppelins, so we can- only hope we 
<. have got it right. If not, there is sure.to 
be. some reader who can correct us, A 
gentle skit onthe super-zealous constable 


JOURNAL 


“But I shall get you into. 
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of August, 1915, might touch the spot evan 
to-d . . 

Rural constable: “Sketching the har- 
bour is forbidden, Sir.” 

Artist: “Oh that’s all right, 
ing a study of clouds.” 

RC. (impressively) : “Ah, but supposin’ 
your picture got into the hands of the 
enemy's aircraft department, see “the ‘use 
thev could make of it | 

The: first prize in this group of volumes 
ought to bè given, however, tothe backed. 
chestnut man being cautioned by a 
“somewhat talkative policeman” ; “You- 
ain't “arf got a muzzle velocity.” Turn to 
page 154 of volume one-hundred-and-forty- 
eight and have a look at the policeman. 
He's the . real thing, 

But let us 80 back again to the coin 
fortable days ‘when islands were islands, 
comfortably ensconced ‘behind A two- 
power-standard navy, or still earlier times 
when all wars were carried on a long 
way off in places like India or the Crimea. 
Punch began his literary career by announc- 
ing that he would. “from week to week, offer- 
to the world all the fun to be found-in’ bis 
own and the. following - heads,” onè head 
being “Police.”, .““This portion of the work 
is. ander the direction of an experienced 
nobleman, 8 regular attendant*- At the 
various offices.” The’ “offices” were. - the 
police offices of Bow Street and. ‘othér 
metropolitan centres, now. “police courts,” 
and some day we hope to be known as 

“magistrates’ cotirte,” as more exactly. deg- 
criptive of their true status and function, 

The earliest mention of the police in 


I'm mak», 


Punchis the "New police”, that is Bir 
Robert Peel's ,` force, after, him called ` 
“bobbies” and “eelere.” -But the formér 


term is said to have been in use before 
the setting up of the metropolitan police. 
“Bobby the beadle“ was the guardian of 
a public squaré-.or . other open BDRCE, 
“Peeler” was firat applied | to the Royal: 
Trish Constabulary, : ‘another creation ‘of Bir 
Rohert's, .He was" Secretary for’ Trelagd 
from 1812 to 1818, ` 

By the ” 1850's the ‘police had’ “bemo 

“coppers” or “oops” which ‘seems’ to 'dhaw ` 
they were catching thieves and, other Jaw- 
breakers, which was more than ‘the old 
“Charlies,” as the watchmen were : called, 
had been able; to do; 

“Of course’ Punch does not Torget the 
policeman’s. supposed predilection’ . for 
female domestic ‘sbrvants, especially cooks.- 
The very first picture of a policeman we 
have come across, ifiwe except. the “funny 
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dog” with top-hat and truncheon which 
with other funny does makes the taile 
niece to the Introdtiction to volnme One, 
is a constable hending at the knees to 
kiss a honsemaid throngh the area railings: 
He, too, has the tall. hat and tail enat of 
+the-:period, a costume ‘due, we believe, to 
the desire to ‘make the new police’ as 
much unlike soldiers as possible. Our 
‘ameestors of that veriod had, ‘from an 
sxagperated fear cf military tvranny, for 
many years-endured unsafe streets - and 
Zobbery with. violence: In the light ot 
‘after ‘history the contemporary doubts and 
hesitations are amusing. , The ‘public was 
more given to avprehension than the 
Police. 

Puneh of the forties made merciless fun 
of one Sir Peter Laurie. an alderman of 
“the Gity of Lendon. “The general conduct 
‘of the.volice.” he - is reported aa saying, 
“was, he believed, good ; but the instances 
of -arbjtrary ‘conduct and overbearing 
demeanour set to flight all the ancient 
‘examples brought forward to enrich by con- 
trast the serious. parts of the glorious genius 
‘of Shakespeare" . ` oe Be hte 
° -The first mention of Bow Street wé have 
‘found occùrs in | the’ issue.of.the ninth 
“of November, 1841, ‘where ‘in a, delight- 
“fully comic. skit on, police court proceed- 
“inga, : it is mentioned aa “thatFden of 
thieves, and. magistrates.” The wrong, and 
perfectly innocent, man is bonnoed finto 

and out again, convicted and 


the dock 
fined, judicially, acolded and pushed out 
of court, in a glorious fog of misnnder- 
standing. due to the speedy methods of 
gajlers and magistrates. which are still a 
‘fea'ure of many courts of summary juris- 
ictinn, ; 

‘With the end of the first volume we 
Dart with regret from the rear view of a 
fit ‘man on the outside page of each 
number, being robhed bya little cocknev 
‘hicknccket ‘with a monkevlike face, one of 
““Fagin's early successes no doubt. 
` .We get some items of police histarv 
. that probably even a, Jengthv search of 
‘Home Office- files would not disclose. We 
liscover_for'instance that the first police 
_wder for the medical examination of pere 
ions charged with drunkenness waa issnéd 
“in. 'T@42, ‘All persons who ‘may be.brought 
3o stations insensible are to be examined at 
seven-and six pence for each, a fee which 
it-'is suggested might induce-young nractie 
tioners to “make as many people as pos- 
sible drunk”. Why does ‘the facetiousness 


of- other days leave ‘us so’ cold? There-is 
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a good- deal of -this rather watery humour 
to put up-with.in~ the: 'earlier -volumes, 
Our full-blooded.great-grand-parents -were 
easily: satisfied -in some ‘ways. Listen to 
the effort: “Why. are policemen like the 
‘dave of man? -Because they: are number- 
ed:” Ha"! Hat .or perhaps:only Ho! Hot 
A little’ later ‘wesare to infer that the 
Metropolitan Police’: Commissioner had 
ordered a -discard cf whiskers. “sIf ‘we 
‘ara to` be disfigured,’ say > some of them, 
‘let the figures “be taken from our‘collara, 
‘but let notthe disfiguring process be. put 
‘in’ practice upon our visages.” Well, 
well it is a poor heart that never rejoices. ^ 
Tn 1843 our wonderful police, as American 
lady visitors are so often reported as 
calling them, were already acquiring a 
reputation for courtesy. “Paunch, in his too 
frequent collisions with the police. has fre- 
quently remarked the growing politeness, 
the humane and gentle courtesies to’ be 
found among that body} a day or two since 
he discovered the cause of this, “Mr. Hig- 
ginbottom of Flayem’ "House, “Buxton, 
was, regretting. to a ‘friend “and ‘late 
“schoolemaster, the dearth of élassical-assia- 
‘tants—the paucity of ushers,” who, at thirty 
pounds per annum, were wont to ‘teach 
Greek, Latin, mathematics, etc. "Why," said 
‘his friend, ‘there was no want of such 
people in my time! No ushers to be had f 
How do yon account for it? ‘My dear 
friend,’ said Higginbottom, ‘they're all 
„gone into the new police." What a long 
shadow the police college did, as a ‘coming 
event, cast before it! e | 
But we must not linger too long in those 
ancient days when there were no warbling 
notes save thoge of the nightingales, when 
no elephants’ children climbed wire ropes 
into the sky. But we cannot omit the really 
bitter gibe in a Punch effort of 1848, entitl- 
ed “The Model Policeman”: “He has à 
vivid recollection of what another policée 
man remembers.” Well, it must be cone 
fessed that itis like that sometimes. < 
Allthis of course was before the writer 
and most of his readers were born, but 
there is still ‘living an ex-metropolita 
magistrate who was alive when Punch said 
the unkind words last.quoted. a 
In a nearer day Tenniel hud an effective 
cartoon in Punch based on the amazing 
revelations which preceeded the trial of 
the detectives in November, 1877, John 
Bull is depicted turning 8 bull’seye 
lantern on a policeman in uniform and 
-helmet, with side whiskers and moustache 
complete. ‘In the background is a note; 
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Sootland’ . Yard," and a -door labelled 
“Detective - Department.” The legend 
underneath is; -“Mr. Bull (takes police- 
' man’s lañtern). ~ Thank ‘you, I'll just haye 
‘look round myself. Strikes me the pre- 
-mises‘ain’f-as olean ‘as ‘they might be.” 
The tedlly comforting part of that affair 
was thats policeman did the cleaning up 
birnself,-with great courage and efficiency.” 
ax Let ub end: òn a pleasant’ ‘note.’ : Punch 


ofthe 22nd November'in-this year of -grace.; 


ty, 
a 


and::peril,.\has.a policeman -in. hie . steel 
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gas mask on haunch,- takes his wife's àrm, 
“Come along then, Gertrude. Ifyou want 
to “ross the road we'd better join the 
convoy.” Of course ‘this joke is not en 
the. constable, but we have turned so many 
pages, of ‘so many Volumes looking föř 
policemen ‘that whenever we spot one to.us 


A 4 


he is the centre of the picture.’ ` `>- 


1 


vr We conclude by saying that though we ` 


never ail to enjoy Punch's badinage- or 
vevensharp’ criticism ‘of. the police, -the 


immense Majority of the policemen we-have 


‘helmet marshalling a ‘string ‘of schoolgirls: know and what an army that is—were 


acrdss the: street. ‘He has that” ineffably 
determined: sideface characteristic of the 
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toa passport at all. The grant of a pass» 
„port isan ‘act of courtesy by the Sovereign 
ib assist his trusty and welkbeloved-.sub- 
jects to go ‘about the world .armed: with a 
request that they -be well treated.- But it 
da, obvious that anyoné who Tequires a 
‘passport: must make a true declaration at 
ithe passport office, -and must make-no false 
-pretence .a8 to the intention which: he has 
with regard ‘to its -use,. The case of R, v. 
-Brailsford and anothers (1905,2 K. B. 73%) 
dg the leading authority on this point, ` Ifa 
person obtains a passport on the represen 
tation that ‘he himself wishes to use it and 
‘then ‘hands it to another, he is guilty of a 
-public-mischief and, may be tried and-con- 
.victed on a common’ law indictment:. This 
week a -magistrate in the Metropolis had 
.before him a case in the same field as 
-Brailsford's case. The charge was of 
making an untrue statement in -order to 
¿obtain a British passport for. a German- 
‘born woman. Of course, if she was mar- 
ried to the defendant she was a British 
subject: but on ‘this -point the - report 
(Times, September 30) is not clear. -Assum- 
-ing that the German lady was in that posi- 
ation, we still -cannot look without grave 
-Buspicion- at a defendant who forges’ the 
Dame of a sponsor to sign the necessary 
photograph. The law on the matter, though 
not laid down by statute, is.clear enough, 
-and the ‘learned Magistrate’ did well to 

_impose a substantial- sentenoe.—L. J. :. 
;.UnconsclousLibel. | >- - 
f course, a plaintiff in 8 -libel - action 
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. Nabody, “we? believe, has --ä legal -right 
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. good fellowa:quietly doing a useful’ job “of 
9 naracteristh ““work.—F Pak a, Bw MA a 
‘policeman on traffic duty... A'fat géntleman,’ ©" - «5 i 
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must satisfy the jury that the: -worda’:of. . 
which he complains would be- taken by. - 
. .Yeasonable people to refer to him; 


Judge ,has.to rule whether they are resson- 
ably capable of:-being-so-taken and then 


. the jury, after ‘hearing all the evidence, 


give their verdict as to wheather. they would 
or would. not:-be=gox'taken, Jn. a` recent 
case which has just “been before theCourt 
“ot -Appeal (November 21, 1939) the learned 
Judge had-left the ,praper question to-the 
-jury and thev-.could not agree upon it. 
-It was an. extraordinary case. A news- 
-paper bad said with perfect -truth of a 
-certain Harold Newstead of Oambervwell 
that he-was a-bigamist. Rut there -happen- 
ed to he another. person in Camberwell 
called Harold-Gecil Newstead of whem.the 
words were, utterly false. The jury. were 
„notable to make up their -minds.as to 
whether the words would be reasonably 
taken to: refer to the plaintiff, though they 
, found on some other issues apparently. in 
‘the defendant's favour. The Judge -below 
thought -that. unless they were- agreed, on 
- the first and vital question, no judgment 
could be entered. The defendants chajleng- 
ed this decision and ‘Lord _Justice -Mac- 
- Kinnon was-for allowing. the- appeal.:, but 
the otber two Lords. Justices .agreed’ with 
the Judge below., Ever since Hulton V. 
Jones (1910, A.C. 20) we-bhave known -that 
- A. can libel, B. though he does not know .B’s 
existence. Now we see that it is no de 
ence for A to say that-there is some other 
-B.-of whom all that he says is true. Some 
‘time soon we hope to-deal: more.at length 
with thematter—L.J. > AN 
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Habits of- thought engendered by profes- 
sional activities are apt, perhapa unfortu- 
nately, to assert themselves ‘in conditions of 
every-day life, and it mav well have occurred 
to practitioners driving in a motor ‘car along 

„the highway- to speculate when passing a 
herd of cattle upon the legal , position which. 
would result from one of the animals sud- 
denlv running across the road and occasion- 
ing injury to thecaror its occupants. The 
problem is by no means a simple one. Aneh 
& case was recently heard at the Hast 
Retford county court, -and the. judge's de- 
cision was ultimately reversed bv the Court 
of- Appeal. The question turned upin the 
nature and extent of the duty-which, inthe 
circumstances, layupon the owner of the 
cattle tocontrol them. Before considering 
this case in farther detail. it will be conveni- 
ent to review: certain of the earlier authori- 
ties. Dd 
. Firstit may be desirable to draw attention 
to the following statement made by Mr. 
Justice Neville-in the course of a judement 
delivered in the Court of Appeal in Heath's 
Garage, Limited v. Hodges (115 L. T.. Rep. 129; 
(1916) 2 K. B. 370). “In my opinion," the 
learned Judge said, “the experience of cen- 
turies has. shown 
domestic animals npon the highway is not 
inconsistent with the reasonable safety of 
the public using the road. Iam unable to 
draw any distinction in thia regard between 
domestic - animals. I think horses. cattle, 
sheep, pigs, fowls. and dogs all fall into 
the same category for this purpose. There 
is no doubt that. the advent of motor cars 
has greately increased the danger. result- 
ing from the presence of loose animals on 


the road owing to-the speed at which the, 


cars travel and the difficulty shared by 
man and beast in avoiding them. It was 


only yesterday, however, that, as mechaai- 


cally propelled carriages, the right- of 
motor cars to use the roads was subject to 
conditions which rendered great speed unat- 


La AH 


that the - presence of: 


~ GATTLE ON THE HIGHWAY. 


tainable and I think that to-day those who 
use them must taka the roads as they find 
them and put up themselves with such 
risk as the speed of their cars occasions not 
‘only to themselves -but to others. The 
prima facie harmlessness ‚of domestic ani- 
mals as frequenters of the highway is, I 
think, established as a legal doctrine. 

But whatever the extent of the right of 
depasturing animals on the road may be, 
it is clear, that in order to succeed, a 
plaintiff must ‘pove that the injuries 
sustained are a natural result of the 
alleged breach of duty and are not due to 
some extraneous element beyond the reason- 
able contemplation of the defendant. This 
point may be illustrated in Hadwell v. 
Rightaon (97 D. T. Rep. 133; (1907) 2 K. B. 
345) where the plaintiff claimed damages 
in respect of injuries sustained while 
riding a bicycle on a highway. Fowls, bee 
longing tothe defendant, on the footpath 
were frightened by a dog belonging to a 
third party, and one of them flew into the 
spokes of the plaintiff's machine. A divis 
sional court dismissed an appeal from a 
county court which had found in favour of 
the defendant. Even if the fowl was not 
lawfally on the highway, the circumstances 
in which the accident happened, it was held, 
prevented the damage from being 
natural consequence -of its presence there 
(gee Cox. v. Burbidge (13 O. B. (N. 8.) 
430). : 

a the case under review, the county court 
judge had assumed’ that the fowls were 
unlawfully upon the highway as they were 
not usingit for the mere purpose of 
passage either in the companv of their 
owner or without him. Even so, Mr. Justice 
Phillimore observed, there was no antece= 
dent probability that the fowl would be 
frightened by a dog, still less was there any 
probability that, if. so frightened, it would 
fly into the spokes of a hicycle. The owner 
was not bound to contemplate such a result 
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as likely to flow from his letting the fowls 
be at large upon the road. The fowl would 
have done no harm but for the wrongful 
act of the animal of a third person. In 
such a case causa proxima- non remota 
spectatur. oe 

- The learned judge intimated, however, 
that in his view too narrow a limitation had 
been placed upon the use to which à highway 
might lawfully be put. ‘It was said,” the 
judgmeént continued, “that the rights of 


members of the public in a highway were. 


confined to passing and re-passing, and that 
animals, except when accompanied by their 
owners, had no right to be on the highway at 
all. In the first place, I think that members 
of the. public, in addition to using it eundo et 
redeundo, are also entitled to use it morando 
for a short time. And I donbt- whether, even 
with that addition, the lawful uses are theres 
by exhausted. For instance. if fowls are 
kept near a highway, and, there” is corn 
stubble belonging to their. owner on the 


other side of the road to which they might, 


naturally and properly go, I am not pre- 
pared to say that to allow them to- go there 
by themselves would be an unlawful use. of 
the highway by their owner simply because 
they might while so doing-run or fly into 
someone who was riding a bicycle, | 
-< Mr, Justice Bray observed that the plain- 
tiff's case could only rest on negligence, and 
said: “In the absence of anticipated 
danger, there is no room 
of negligence.” , ae 
» It appears to be established that an owner 
or occupier-of land who is entitled to 
pasture, to, place horses, cattle, sheep, 
fowls, or another tame animal ‘in a field, is 
-- notresponsible if, by reason of. the, absence 
of. hedges, those animals get on the high- 
way. In Deen v. Davies (153 L. T. Rep. 90; 
(1939) 2 K. B. 282) Lord Justice Slesser 
stated that he did not think such general 
“proposition could be disputed. There 
‘might, however, the learned Lord Justice 
intimated, be circumstances in a particular 
case: which put a particular duty on a per- 
son and made him liable for negligence, 
Apart from the case of ‘an animal of 
. ‘known Vicious propensities, 8 person might, 
' -in Lord Justice Greer’s words “in Syed- 
more V Ley (147 L. T, Rep. 342), “be liable 
for the conduct ofa dog which has not 


been ‘taken- out of the category of tame 


animals if he puts it in such a position and 
in. such circumstances as to render it likely 
that.thedog will get excited, will lose its 
temper,and ‘will cause damage to péople 
. lawfully passing ‘along thé highway." ` 
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“The important words in this excerpt in - 
regard to the point now in consideration are, 
“jf he puts it in such a position and in such 
Circumstances...” In Deen v. Davies (sup.) 
it was keld that where the owner ofa 
guiet horse, after riding it to a town, fasten- 
ed ‘it to astable insecurely, and the animal 
got loose and, while trying to make its way 
home, injured a pedestrian, the owner w88 
liable in damages. If the defendant had 
turned his horse into a field while he was 
pursuing his lawful occupation in the 
town, or the Horse had escaped on to the 
highway through a gap in the hedge or an 
open gate, and had damaged the plaintiff, 
the defendant would not, according to Lord 
Justice Romer, have _been liable. Thé 
reason for this will be sufficient by clear from, 
the cases to. which reference has been made. 

But there was, the learned Lord Justice 
gaid, another series of cases where the 
court had-to deal, with the position of the 
owner of an. animal which he himeelf had 
‘brought on the highway and which, having 
been so brought, damaged somebody else 
who was lawfully. using the highway. In 


examining those cages it was very neces: 


sary to drawa distinction (similar to that 
which we have already observed in the 
other. series of cases) between two different 
matters, First whether the owner of such én 
animal owed any duty at alltothe public, 
and, secondly, whether,if he did owe such 
a dutv, he had committed a breach of it ; 
because if he did owe a duty to take all 
teasonable care that the animal. which he 
had brought on to - the highway did nof 
damage other parties, what was reasonable 
care in one case might not be. reasonable 
in another. It would be, found in some 

cases that where a man, had brought an` 
animal on to the highway he had beén 

held liable for damage caused. to another 
party, and in other cases that he had not 
been held Hable. "As I read those cases,” 

Lord Justice Romer continued, “bearing 

that. distinction again in mind, it had been 
clearly established that the owner of an 

animal who brings it on to the highway’ 
does owe a duty to.those who, are using the 


“highway to use all reasonable . care : to 


prevent the animal damaging other persons, 


-What may , be reasonable care. in the 


e 


country may not be reasonable care in the 


‘town. What may be reasonable care in'thé 


case of oné animal may not, be reasonablé 
care in the case of another.” 
_ The matter is, then, placed 
ing of ‘reasonable care” ws 
“In the case referred to ‘at the outset of 


/ 


tion the took! 


1940 ih. 
thé present ` article; Ludlam v: W.. E; 
Peel and Sons, which was reportéd in The 
Times of October 10tb, the plalntiff -wad 
driving his car along the highway whén he 
met iz cow belonging to the defendants. 
The cows were in charge of a drover, and 
when the plaintiff first "saw thèm were 
on the grass verge at the roadside. When 
the plaintiff was a few yards from them, 
one of them suddenly ran out in’ front of 
bis car and a collision occurred. The 
county court judge awarded damagea, 
holding that it wasthe duty -of the owner 
. of .cattle which were driven on the high= 


way to control them, and that it was not” 
necessary to prove actual negligence on 


the part of the drover, but sufficient that 
the owner had caused them to be on the 
highway and had failed to keep them under 
proper control; ae ' 
, In the Oðort of Appeal Lord. Justice 


Blesser adverted to the importance of the- 


case to farmers, as well as" to drivers of 


motor cars, The county court. judge had- 


t 
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not found any specific act of négligencé on 
the part of thedrover.- The view that such 
act was not neces3ary seemed to have 
been taken by Lord Moncrieff in’ Harpers 
vi Great North of Scotland Rdilway Com- 
pany (13 R: 1139), but that wag not ‘the 
view of the majority of the court in 
that case. In-the present case, the 
county court judge was wrong in coming 
to the conclusion that it was not necessary 
to show any act of negligence on the part 
of the drover. : It was traé that the position 
where an animal was brought on to the high- 
way was different from that where’ an 
animal strayed on to the highway (Deen v. 
Davies (sup) ) but in the present case 
there wasno evidenée that the owners of 
the cows, who had employed a competent 
drover, had failed to take reasonable care. 
The county-court judge had sought to im- 

je an absolute duty ‘which did not exist 
in law, and -his decision was accordingly 
reverséd.—I. T: 
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Olid. Scots Judges 

< In these days of- Sturm und Drang, and 
the excitement which follows from them, 
it is with a sense of relief that one turna 
to the stories of some of the ocotipanta -of 
the old Scots Bench who were certainly 
noted for their outspoken remarks, usually 
given forth in the-broadest of broad 
Scots. Happily, Sir Walter Scott, himself, 
it will be borne in mind, a member of 
the Scots Bar and a sheriff (a function- 
ary who, it is necessary to remember, is 
a judicial personage corresponding to 
pome extent to a county court judge with 
us, but with a considerably wider juria- 
diction in civil proceedings, and- with 
jurisdiction in criminal cases also), lived 
at a time when the Scots Bench - was 
manned by a number of men of undoubt- 
ed legal capacity and with the accom- 
paniment of a power of graphic expres- 
sion which; their successors would never 
dream of emulating. Another point of 
difference between the Scots judges and 
their southern confreres is in the titles 
they bear, each being entitled to be 
described as “Lord so-and-so. This does 
not necessarily mean that they are peers; 
one or two of them have been ennobled, 
but the title is with most of them a 


mére courtesy description, Their wives, 
moreover, are’ not, as such, entitled to the 
appellation of “Lady.” Apparently, howe 
ever, some of these ladies in the early 
days were inclined, not unnaturally, to 
claim the title “Lady” an assumption; 
which was soon repelled. by James V., 
the sovereign who founded .the Uollege of 
Justice, he declaring with some acerbity, 
"I made the carles lords, but who the devil 
made the carlines ladiés?” He might, 
however, have éxtended the royal courtesy 
by giving the wives the corresponding title, 
as More than once it has led to some 
awkward questioning when, for example, 
Lord Fouvtainbridge is observed to bé 
travelling with, say, Mrs. Smith—the 
name “Smith”. being the judge's: patrony- 
mic, which he uses in signing documents. 
Our Scots friends have apparently become 
quite accustomed to this curious feature 
in judges’ titles. 


Scots Judges’ Other Titles 

As has just been recalled, the old 
Scots judges almost invariably chose their 
judicial titles from the estates they owned 
or with which they were in some way 
connected; but there is an additional 
distinction in the descriptions they bear 
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in the reports, As {is generally known, 


the Oourt of Sesson—the supreme tribunal. 


for civil causes in Scotland—consiats of 
what is known as the Inner House and 


the Outer :House...The former is for the: 


most :part."an appellate court, while the 


Outer House. consists of several courts: 


each presided over by one-.of the Lords 
of Sesion, wh, as taking cases of firat 
‘instance, is officially koown:as a Lord 
Ordinary, It: may not seem to be “a 
very dignified title to confer upon these 
Onter ‘House judges, but a long-establish- 


ed usage?’ has accustomed the Scots people,: 


and . particularly. the Scots Legal Profes 
sion. to this nomenclature. Anothér term 
ia in. general use in Edinburgh in con- 
nection with the jndges sitting singly as 
judges of..first instance; they are deseori» 
bed as sitting in “boxes"—their- court 


rooms being so small as really to merit 


this somewhat disparaging appellation—an 
analogy, "however, being furnished by the 
sportsman in the north who speaks about 
his shooting “bor.” 


A Judicial Compliment to -Scott 
Readers and admirers of Scott's novels 
hardly need to be reminded of the fre- 
quency with which these are illustrated 
and lit up bv some citation of’ the quaint 
old laws of Scotland. Surely-no greater 
compliment was: paid to Scott in the eyes 


of the-.public than the pleasing incident, 


that. oecurred.in the court where he wag 
sitting as clerk when Lord Gillies, in the 
case of Thom v. Black (7 Shaw 158), 
quoted with judicial approval the doctrine 
of Monkbarne on the origin of imprisons 
ment for'civi] debt in Scotland, which; 
however ‘whimsical it may appear to the 
lay -reader, was admitted by the learned 


Lord in question to be technically accure’ 


ate. —L. T. 


Dangerous Ambiguities. 
' Mr. Registrar Owen White recently wrote 


- toa newspaper which had reported him as 


having Said “at Whitechapel Countv Gourt 
that solicitors: did their work in a slipshod 
way, to point out that'his remarks referred 
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to some solicitors only and not to all., - It ia 
always well to be careful how you put any 
observations about the profession. Once at 
the Glamorgan Assizes a defendant was: 
asked with regard to his legal advisers: 
“Were they not a‘ respactable firm of 
solicitors ?” He replied : “Yea, ag solicitors: 
go.” To his discomforture Mr. Justice 
Field angrily turned on him expressing 
surprise at hearing such a remark froma 
man of position and intelligence. The 
witness said it was a slip of the tongue, and 
the Judge warned him not to let his tongue 
slip in future, adding: “I have been a 
Solicitor myself." That revelation added 
fervour to the culprit’s apology. | 


Making Amends. i 

Even judges have been known to utter 
in hasty moments generalisations, the, 
natural meaning of which tendéd to reflect 
unfavourably on individuals. ' Mr. Maurice 
Healy, K. O., in bis charming book of remi- 
niscences, gives a splendid example of 
such an incident and the way to make 
amends for it, Asa young man he defende 
ed a prisoner tried at the Kerry Assizes 
on a charge of highway robbery. Though 
the witnesses for the defence -all appeared 
to be superior and honourable people, old 
Ohief Baron Palles was strongly convinced’ 
of the guilt of the accused. His summing- 
up was full of scorn and indignation, and in 
the course of it he said: “When I was at 
the Bar there were counsel, strong enough, 
aye, and honourable enough to say: ‘T 
will not put such witnesses in the bor to 
commit perjury!'" He then virtually 
directed an acquittal and forgot all about 
what he had said. During the adjournment 
someone pointed out to him the implications 
of his words. and immediately on returne 
ing to court he,addressed Healy: “I have 
been told that this morning I used words 
which might be undérstood as im puting dis- 
honourable conduct to yon. As dishononr ig 


‘a word that I am sure! could never pro- 


perly associate with your name I have sent 
for you to express my regret with the same 
publicity as attached to my error.—J. J. 
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: “Take heed lest.in escaping’ oné pit, ye 
fall into another.” If that bit of sage 
counsel, instead of having been addressed 
by Plato, .cirea 374 B 0o. to his young 
disciples in reference to rival systems: of 
philosophy, were given by a lawyer to 
lopal authorities, bankers, shopkeepers and’ 
divers others in the year 1939, in relation 
to sandbags, it would be a timely 
warning. i i s 
There is no more common sight in these 
dismal days, and no more frequent obstacle 
to pedestrian progress in these darkened 
nighte—at any rate in London ‘and the 
larger provincial towns—than piles of 
sandbags. They deploy themselves’ in 
many instances. for three or four feet of 
the five or sixefoot pavements. ‘In the day- 
time those who go on their lawful occasions 
dlong those pavements ‘may, with the ex- 
ercise of ordinary care, avoid contact with 
those unsightly objects; But, “watchman,: 
what of the night?” Even with the illicit 
, flashing of a torch to’ “escape” the “pit” 


„ & pedestrian stands a very good chance- 


` of a violent acquaintance with one or more 
‘of them. 
By what manner of right has the precious 
freedom of passage along the highway 
been fileched from the citizen? Is ‘there 
any Such right? In the engnifing spate: 
of’ legislation—Acts, Rules, Regulations 
and Orders—-there may lurk some show 
of authority. The writer knows of none. - 
If any person “shall in any wav wilfullv 
obstruct’ the free passage of any highway” 
he is guilty of an offence (Highway Act, 
1835, sec. 72). “Highway” includes a foots 
path (Dennis v: Good, 83 J. P, T10). 
Apart 
press statutory authority, the urgency of 
the need in the emergency created by the 


war ‘may ber some reason for that “winke- 
ing” by the police :which, ‘according to.: 
one learned judge, is the attribute of a: 
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from and in the absence of ex-' 


prudent constable. Perhaps another {s the 
fact that most, if not all, police stations 
are partly embroidered. by the same sandy 
safeguards. And, on the assumption that 
those responsible for the obstructions are 
allowed, in the presence of a common 
danger, to protect ‘their property in this 
way, ig their immunity complete ?- ` a 

Although having . the lawful right to do 
the work, a surveyor was convicted -of 
wilfal obstruction for leaving large stones 
ón a road-.ander, repair without sufficient, 
light at night. (Fearnley V. Ormsby, 4, 
O. P. D. 136; 27 W. R. 823% ees 
- Ought the- constructors, then. to. light. 
these obstructions? If they do, they. offend 
against a specific and recent enactment, 
“No person shall, during - the, hours | of, 
darkness. cause . or permit any. light, not. 
being a light in a-roofed building, closed, 
vehicle: or other covered enclosure, to be, 
displayed” (Lighting (Restrictions), Order, 
1939, dated September 1, 8, R. é O., 1939, 
No. 1093). And “person” includes a cor- 
poration (Interpretation Aot; 1889, sec. 19).. K 

It would seem that the cautious citizen 


~-is involved in the anomalous position that 


he.. is silently “permitted” to commit, 
without punishment, the offence of wilfully 
obstructing the highway, and. is expressly 
forbidden to-place any- light upon that 
obstruction’ thereby to reduce the chances 
of injury to a pedestrian. Sion eee 

It is the statutory duty of local authorities, 
to provide shelters in case of air-raide. 
This duty has been generally, “and ex- 
pansively, observed. And in the result 
another series of . obstructions has been: 
brought upon the highways. These, too, 
are unlighted at. night—in pursuance of, 
the Order (supra}. Unlighted also are great. 
numbers of refuges, bollards and other 
“nuisances” attendant-and consequent upon, 
the regulation of road trafos | - . i 

What: are, the liabilities of local authori-: 
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ties. and the rights of citizens In relation 
to. personal injuries due to the lack of 
light on thèse excrescences? ` 
“If. persons acting under statutory 
powers:: interfere with a highway, they 
must -exercise due care to see that their 
works, while in progress, are s80 carried 
on, and, when completed, are so maintained, 
that the public aré not injured thereby”: 
(Holliday v. National Telephone Co. (1599; 
2 Q. B. 392, ©. A., and see other authorities 
set out in Halsbury, Hailsham edn., vol. 16, 
Pe 363). r . 
In ‘Polkinghorn v. 


erected, the refuge 
under a’ continving duty to keep them 


adequately ‘lighted; and in Skilton v. 


Epsom and Ewell Urban District Council 
(1936, 2 All. E.R, at p. 50) that a local 
. guthority is under obligation to maintain 
an artificial work—in that case a traffic 
stud—brought by them upon a highway. 
„If, as. appears to be. the case, the 
Lighting Order (supra) ‘relievés a local 
authority of the duty of adequately lighting 
a roadway obstruction for which they are 
responsible—-indeed, makes the discharge’ 
of that duty an offence—then their liability 
to.protect, so far as possible, the users of 
-the Toads against danger only . persists, in 
this regard, during the daytime (when 
those . useis are better able to protect 
themselves) ‘and ceases with the coming of 
darkness (when thay have thé greater need 
- of guch protection).’ - f 
. If this “be the case, local authorities are 
in a happier, position than ‘those persons 
who bring similar, or other, obstructions 
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‘forbidden to illuminate them at night. 


* the ‘local highwav 


Lambeth - Borough - 
Council (1938, 1 All E. R, at p. 339) it” 
was held that the defendant-council, having 

and bollards,’ were 


‘ exchanges, post offices and 
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npon the highway. The -former have -a 
Jegal right to place randbag and other 
obstacles upon the highway, and a 

u 
the latter have.no such right. And if a 
motorist comes into violent contact with, 
for example, a bollard on refuge, at night, 
he’ would have no right of action against 
authority—for there 
would be no negligence, but the discharge 
of a dual duty. A pedestrian, however, 
who. suffered personal injory. through 
running into an unlighted saudbag obstacle 
on the pavement erected by the frontager - 
would, apparently, havea claim for dame 


ages, The immunity of the local authority, 
(Bo far ‘as 


however, would only “extend: 
sandbagging is concerned) to the protective. 
works done under statutory authority, e. ge 
air-raid shelters. There is nosuch authcrity. 
for ‘protecting their town ‘halle and- other, 
buildings—and in this respect they would: 
be’ on the same footing as citizens in. 
relation to claims for damages: = (°° ost 
There is still another queer aspect -of 
the sandbag difficulties: Against public. 
offices, telephone kiosks, unemployment, 
other Govern: 

ment buildings there ate serried rows- of: 
higb-reaching bags -óf sand. - No injury - 
resulting from- their presence - would. . 
éntitle an injured person to damages. --A- 


petition of right does not-lie against the- 


‘Orown in respact of a claim founded upon 


tort; because the Orown-can do no wrong 
(Tobin v. R., 1864, 16 0, Bt N.S. 310), 
nor ‘for compensation for arwrongful act:.. 
done by a servant of the Crown’‘in the 
supponed performance of his :duby (ibid): 


R f : td 
1 
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“* “Legal Practitloner:and 
er LMoney-lending ` - 
Thé question- whether the advances of 


sod 


loans made by an’ Advocate do amount: to’ 


engagement in ‘money-lending so 4s--to 


amount .to ‘professional misconduct on the’ 


pait of the Advocate, came before a Bench 
of the’ Allahabad High Court (41 On L. J ; 
211)" Agreeing with the 


Oardie in' (1906) L K.B’ 205, their Lord- 


ship held that the answer must depend on.” 


the facts of the particular case. As was 
the“éase here, a man does ‘not: become ‘a 
ménéy-lendér by-reason of occasional lôans 
to, relations, friends or acquaintances, whe- 


ther interest be charged or not. The line 


' of demarcation 


dictum of Mac 


GCS Te wan Extracts from Contemporaries. = ``, 


cannot be defined with . 
closeness, It isa mixed: question of fact: and 
law. In 52-Ind. Oas. 638 (F. B.) the:same.. 
High Qourt held that an element‘ of: contis . 
nuity and habit is easential to constitute. . 
the exercise of a profession or business, 
Where it is found that money-lending. 
transactions are numerous, continuous and 
systematic, the Advocate must be held ` to 
have entered into moneylending business. - 
In this respect, the Full Bench decision of the... 
Madras High Oourt in 8 Ind. : as. 677 was. 
also referred. Finding it difficult to formu- : . 
late a hard and fast-rule as to: what does - 
and what does not - constitute. a monby-." 
lending business, ‘their Lordships accepted 
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. We finding of the Bar Tribunal in favour of: 
he Advocate. Such matéer, it' was remark- 
ed, conserns the-Bar Council and therefore 
,the High Oourt ordinarily accepts the 
findings on question of fact recorded by 
the Bar Tribunal, provided, the findings 
' Bro- not perverse,’ - Aa E ga 
5 = ‘ $ 4. 4 4 


i—Warning. 0e 5o = ° oo 
. Before - parting’. with the case, their 
Lordships rightly ‘administered a warne 
ing to'the learned: profession, They 
observed that it.-ia in the interest of the 
Advocates ‘themselves that befora making 
advances by -way of loan, they should 


‘obtain the previous sanction of the Bar 


@ouncil and of.the High Court. It “may 
be that in aparticular case half a dozen 
advances made during a particular period 


: may not be held to amount to engages. 


ment in money-lending business, but seven 
advances by .way -of .loan made during the 
same period may be héld” to amount to 
engagement in-money-lending, ` 


Cruelty to-Animals 

“ There is. no limit how far human inge- 
i nuity will goto acquire profits, In some 
parts of India, there isa practice amongst 
the milk-sellers to inflicta kind torture to 
, cows and buffalos to make them yield more 
milk, This practice is generally known as 
' phooka. It consists, in thrusting a long 


, bag or a cotton - plug containing: ‘some. 
| irritant- matter, into the urinary-passige of ` 


} the animal. . In this way by applying inter 


“mal pressare the animal is forced to. give. 


| more. milk. This instrument is sometimes 
j 24 inches in length and 9 inches in circam- 
| ference at end and ‘tapering off to’ an 
ordinary rope at the other, To make the 
animal submit, she is often mercilessly 


beaten. Another - method of phooka, as, 


‘the name signifies, is to blow air into the 
urinary passage and then. insert thé plag, 
It is really high time that such revolting 
practices<'‘should be abolished by propa 
ganda and legal machinery. i ; 


—Punishment. 
` Only recently a-case came before the 
M. of Amritsar. The offender 
‘was found to have tortured a she-buffalo 
day after day, for nearly two months since 
her calf had died. He was apprehended, 
while in the act of applying phooka, by 
‘the local agents of the S. P. O.. A. The 
offender was let off with a mere fine of 
Rs. 25. We do not know under what act he 
was convicted. . But we respectfully consider 
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that the punishment was much too insignie 
ficant .considering the nature of the offence. 
Perhaps the learned Magistrate might have 
taken into account. other circumstances 
of the case, while awarding the sentence. 
We, however, feel that in such cases, the 
conviction. should be as severe as possible, 
Bo as to act as deterent to otheis, and also to 
make the practice of phooka unprofitable, 


Notice Under S. 107, Criminal 

i Procedure Code’ ae 

A Full Bench of the Madras High Con} 
consisting of three Judges considered’ an 


important point of law, having bearing on 


the, scope and construction of s. 107, Orimis 
nal P, O. (In re Methuswami Chettiyar and 
others, 185 Ind, Oas. 824).: The question wag 
whether the information and the evidence 
on which a Magistrate can ` act under 
s, 107 must relate a*breach of the paace 
or wrongful act in contemplation at the 
time when such information is -given to 
the Magistrate. - Leach, O; J. who delivered 
the judgment of the Bench explained the 


- Oase-law relied on by ‘the petitioner and 


held that thé action. under s. 112 ecnsti- 
tuted a judicial act and the Magistrate, 
therefore, should not act in an arbitrary 
manner. There, must be information of a 
nature which would convince him that 
tLere.is likelihood of a breach of the peace, 
The learned Ohief Justica, however, held 
that it was impossible to formulate any rule: 
with regard. to the nature of the information 
on which a Magistrate should act. The 
question would depend on the particular 
situation. His .Lordship while agreeing 
that there must be something more’ than 
the past misconduct of the person proceed- 
ed against to justify a notice being served 
upon him,’ held that ‘the Oode did not 
require the information to show the partio 
cular act which was in contemplation at 
the time. -While enunciating this princie 
ple of law, His Lordship relied on the case 
reported in 47 Ind. Oas. 72.and incidently 
remarked that where the notice issued did 
‘not comply with the requirements of g, 112, 
the High Court.could quash the proceede 
ing. Our, respectful comment on this ig 
that the construction put on the scope 
of the section is in keeping with the general 
theme of the preventive and precaution 

proceedings mentioned in Code. 

the scope of the section is restricted in a 
manner suggested, it would impair its 
practical usefulness as a provision autho- 
rising preventive proceedings being insti- 
tuted against persons, who, in the opinian 


~ 
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E e "Magistrate, are likely: to. disturb 
kak ke tranquillity. The. fear- that., such a 
wide construction mighthave the-effect. of 
turning the section into weapon of oppres 
gion.in the hande- of- the magistracy is 
illefounded. >+ = 3° towel toe 


ig an “Armed Merchant Ship" Legal $. 


capture of:,enemy merchant ships 
aoe hake seas is a long-established 
right" of:belligerents, and is, in sia an 
essential part of sea warfare and blockade. 
If, however; a. merchant ship. is captured, 


its. passengers and crew must:be placed in’. 


safety; This is thefirst obligation. of 6 
ieee and it has been clearly laid , down 
that open boats cannot be regarded as a 


place. of-safety unless very close -tò the: 


re andin favourable weather. 
a ECL last war the first German, 
attack on British maritime trade was made 
bg- surface raiders. :- . - p 
~ They captured ships, - often as much in. 
order to renew ‘their own supplies. as to. 
damage our sea-borne trade, but they were. 
scrupulous with regard to the safety of 
crews, The submarine, by her very nature, 
is. seldom’ capable: of ensuring the safety 
of,.the crew of a - merchant ship which she. 
may. sink. Nor cana submarine capture 
a merchant ship- unless that ~ submarine 
belongs. to -a navy having command of 
the sea, fora submarine cannot carry prize 

bt was 
Germany embarked upon unrestricted sub- 
marine- warfare. - 


aln. a few weeks | the whole world. was’ 


horrified, not so much.at the ship losses, 
ag. ab the ruthless sacrifice of non-comba- 
tante’ lives, „Small, wonder that for years 
after the war .diplomats. and jurists-sought 


ta: prevent the repetition of such ruthless- 


ness. `t 


“The result was the Submarine Protocol, 
which laid down very clearly that a sub-, 
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,on> February Ist, 1917, that. 
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marine must abide by “international law: 
particularly as regards placing the crews 
of her merchant ship victims in a place of ` 


safety. This international agreement- was: 
freely and. unconditionally subscribed to by, 
Germany. Mit Do MEU PGR MB 
. Strict adherence tc the Submarine Pro 
. tocol would have made submarine warfare 
against s6a-borne trade impossible: on- any. 
“gteatscale, >- - og. 
. That Germany shad:-\-no ‘intention of 
adhering strictly to her obligation was 
proved by the fact that German submarines 


routes before Germany forced Europe into 
war. ú ` ` ii = a f 

Some German submarine captains 
endeavoured to hononr their obligations to 
the laws of humanity, but others did not. 
.That-Germany herself was ashamed of the 


were already stationed on the ocean trade | 


4 


“most glaring of these breaches of Inter - 


national Law—the sinking of .the-Athenia 


—is clear. from the childish efforts of the, - 


‘Germany Propaganda Ministry to disclaim, 
“German responsibility for the sinking of 
this passanger liner without warning. 

_ An instance.of the value of- German 
claims was the recent announcement that. 
the North Sea is controlled by the German. 
Navy. If it were, it would surely be a; 
better policy to take neutral ships into, 
harbour for examination instead of sink. 
ing. them without warning or provision. 
for the safety of their crews. ao. 
Now Germany threatens the. even more: 
ruthless prosecution of the U-boat war on. 
commerce...As. an excuse, Germany cites, 
the defensive arming of the British.. 
merchant ships. - z f 
. So far from being an excuse, this is. 
putting the cart before the horse, The. 
defensive arming of merchant ships—. 


which is in accordance with International: } 


Law—is only made necessary by. unres 
tricted submarine warfare. in defiance of 
International Law.. a Y 
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